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7  Bmr.  1-88, 12  L.  Sd.  581,  LTTTHEB  T.  BOSDEK. 

If  it  dumld  be  decided  thftt  a  goTemment  liad  no  legal  existence  dnrln|( 
the  pexiod  ft  was  acting,  then  wonld  Its.laws  be  nullities;  its  taxes  wrongfolly 
coDecled;  its  salaries  fflegally  paid;  Judgments  and  sentences  of  Its  courts  null 
and  Told,  and  tlie  officers  who  carried  their  decisions  Into  operation  answerable 
as  trespawicrs,  if  not  in  some  cases  as  criminaUk 

Approved  in  Hall  y.  Hall,  43  Ala.  501,  94  Am.  Dec.  711,  holding  insur- 
reetionaiy  goyenunent  illegal,  and  acts  of  its  courts  and  officers  nullities; 
dissenting  opinion  in  McElvain  y.  Mudd,  44  Ala.  65,  majority  holding 
unconstitutional   an   act   declaring   yoid    contracts   for   the   purchase   of 
slayes;  Ex  parte  Bibb,  44  Ala.  153,  granting  mandamus  to  grant  new  trial 
upon  judgment  of  Confederate  court;  Ex  parte  Norton,  44  Ala.  182,  order- 
ing new  trial  granted  on  judgment  of  Confederate  court ;  Noble  y.  Cullom, 
44  Ala.  560,  561,  581,  582,  holding  judgments  of  Confederate  courts  not 
ratified  by  the  reconstruction  acts;  Hill  y.  Erwin,  44  Ala.  667,  questioning 
validity  of  Confederate  probate  sale;  Scruggs  v.  Hunts ville,  45  Ala.  224, 
treating  as  null.  Constitution  of  1865,  never  recognized  by  the  general 
government;  Moseley  y.  Tuthill,  45  Ala.  648,  6  Am.  Rep.  715,  holding 
courts  of  chancery  might  review  decrees  of  Confederate  courts;  Todd  v. 
Nealy  49  Ala.  270,  271,  refusing  to  recognize  notarial  acts  of  Confederate 
notary  of  Florida;  Simpson  v.  Loving,  3  Bush,  460,  96  Am.  Dec.  254,  hold- 
ing official  acts  of  Confederate  county  clerk  cannot  be  regarded  as  valid 
for  any  purpose;  State  v.  MoFarland,  25  La.  Ann.  550,  holding  there  can- 
not be  at  the  same  time  two  valid  State  governments;  Thomas  v.  Taylor, 
42  Miss.  707,  2  Am.  Rep.  637,  holding  government  of  neither  Confederacy 
uoT  Mississippi  de  facto  government  during  Rebellion;  Jewell  v.  Gilbert, 
64  N.  H.  16,  10  Am.  St.  Rep.  360,  5  Atl.  82,  holding  a  person  appointed  by 
Bherift  to  serve  a  writ    is  de  facto  officer;  Smith  y.  Ishenhour,  3  Cold. 
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218,  holding  all  laws  and  acts  of  usurping  Confederate  government  void; 
Hedges  y.  Price,  2  W.  Va.  225,  94  Am.  Dec.  611,  holding  persons  engaged 
in  Rebellion  liable  for  any  wrong  done  by  them  whilst  so  engaged ;  Hawver 
V.  Seldenridge,  2  W.  Va.  283,  94  Am.  Dec.  639,  holding  writ  issued  by 
Confederate  clerk  without  force;  Jewell  v,  Gilbert,  64  N.  H.  16,  10  Adl  St, 
Rep.  860,  5  Atl.  82,  holding  person  appointed  by  sheriff  to  serve  writ  is 
de  facto  officer. 

Distinguished  in  Mississippi  etc.  Co.  ▼.  Powell,  77  Miss.  569,  27  South. 
929,  holding  validity  of  submission  of  constitutional  amendments  and 
deteraunation  of  question  whether  they  received  required  votes  are  judicial 
questions. 

Whether  or  not  a  Constitution,  or  an  amendment  thereof,  has  been  ratified 
by  the  people  of  a  State,  is  a,  political  question,  and  the  decision  of  the  political 
department  in  matters  resting  with  it  is  followed  by  the  Judicial  department, 
which  takes  notice  of  it  as  the  paramount  law  of  the  State. 

Approved  in  South  Dakota  ex  rel.  Richards  v.  Wishman,  241  U.  S.  643> 
60  L.  Ed.  1218,  36  Sup.  Ct.  449,  refusing  to  enjoin  enforcement  of  State 
primary  election  law;  Pacific  States  Tel.  &  Tel.  Co.  v.  Oregon,  223  U.  S. 
143,  56  L.  Ed.  383,  32  Sup.  Ct.  224,  whether  or  not  State  has  ceased  to  be 
republican  in  form  within  meaning  of  Constitution  because  of  its  adoption 
of  initiative  and  referendum  is  political  and  not  judicial  question;  In  re 
Moyer,  35  Colo.  165,  117  Am.  St.  Rep.  189,  85  Pac.  192,  Ex  parte  McDonald, 
49  Mont.  461,  L.  R.  A.  1915B,  988.  143  Pac.  949,  and  Moyer  v.  Peabody, 
212  U.  S.  83,  58  L.  Ed.  416,  29  Sup.  Ct.  235,  all  holding  declaration  of 
Governor  of  State  that  a  State  of  insurrection  exists  is  conclusive;  Taylor 
and  Marshall  v.  Beckham  (No.  1),  178  U.  S.  578,  579,  580,  44  L.  Ed.  1201, 
1202,  20  Sup.  Ct.  890,  1009,  holding  Federal  courts  have  jurisdiction  to 
review  State  decision  against  power  to  go  behind  power  of  General  Assem- 
bly of  Kentucky  in  determining  election  contest;  Susman  v.  Board  of 
Public  Education,  228  Fed.  219,  holding  that  question  as  whether  republi- 
can form  of  government  has  been  guaranteed  to  State  is  matter  for  Con- 
gress only  to  decide;  Brickhouse  v.  Brooks,  165  Fed.  546,  holding  that 
legality  of  State  Constitution  cannot  be  brought  in  question  in  Federal 
court;  Moyer  v.  Peabody,  148  Fed.  875,  whether  or  not  state  of  insurrec- 
tion exists  in  locality  requiring  use  of  military  of  State  is  question  to  be 
determined  by  executive,  whose  decision  is  not  reviewable  by  courts; 
Anthony  v.  Burrow,  129  Fed.  790,  equity  court  has  no  jurisdiction  to  enjoin 
State  officers,  acting  under  State  statute,  from  issuing  certificate  of 
nomination  to  candidate  for  Congress ;  In  re  Pfahler,  150  Cal.  77,  11  Ann. 
Gas.  911,  11  L.  R.  A.  (N.  S.)  1092,  88  Pac.  273,  holding  ''initiative"  pro- 
vision of  charter  of  Los  Angeles,  giving  power  to  electors  to  adopt  ordi- 
nances, not  shown  to  be  uncoijstitutional  by  reason  of  words  ''legislative 
authority";  People  v.  Prevost,  55  Colo.  216,  134  Pac.  134,  holding  that  the 
amendments  to  the  Constitution  having  been  properly  framed  and  adopted 
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by  electors,  it  is  a  political  question  over  which  courts  have  no  jurisdiction ; 
Schieffelin  v.  Komfort,  212  N.  Y.  531,  L.  R.  A.  1916D,  ^86,  106  N.  E.  678, 
holding  equity  has  no  jurisdiction  over  contests  for  office;  Coyle  v.  Smith, 
28  Okl.  129,  219,  113  Pae.  948,  983,  discussing  question  of  validity  of  act 
changing  seat  of  government;  -Kieman  v.  Portland,  57  Or.  469,  470,  37 
L.  R.  A.  (N.  S.)  832,  112  Pae.  404,  holding  that  provisions  of  Constitution 
providing  that  legal  voters  have  power  to  enact  and  amend  municipal  char- 
ter, did  not  deprive  State  of  republican  form  of  government;  State  v. 
Dunbar,  48  Or.  Ill,  85  Pae.  338,  holding  court  has  no  jurisdiction  to  strike 
words  from  ballot  to  be  voted  at  general  election;  Copeland  v.  Olsmith, 
33  Okl.  107,  124  Pae.  33,  and  People  v.  McWeeney,  259  111.  172,  Ann.  Oaa. 
1916B,  84,  102  N.  E.  238,  both  holding  court  has  no  right  tq  restrain  citi- 
zen in  exercise  of  his  political  rights;  State  v.  Superior  Ct.  of  Milwaukee 
Co.,  105  Wis.  670,  81  N.  W.  1051,  holdin^g  court  cannot  enjoin  passage  of 
ordinance  giving  use  of  street  to  street  railway  under  authority  of  Rev. 
Stats.,  §  1862 ;  dissenting  opinion  in  Rice  v.  Palmer,  78  Ark.  463,  96  S.  W. 
407,  majority  holding  canvass  of  returns  on  constitutional  amendment  by 
legislature  is  reviewable  by  courts ;  dissenting  opinion  in  Ex  parte  Fedder- 
wits,  6  Cal.  Unrep.  577,  62  Pae.  942,  majority  holding  recital  of  legislature 
in  preamble  to  resolution  ratifying  city  charter,  is  conclusive  as  to  fact 
recited;  dissenting  opinion  in  Ex  parte  Muncy,  72  Tex.  Cr.  573,  163  S.  W. 
51,  majority  holding  where  immunity  was  tendered  witness  by  judge,  he 
could  be  imprisoned  for  refusal  to  testify;  Murray  v.  Hoboken  Land  etc. 
Co.,  18  How.  285,  15  L.  Ed.  878,  holding  act  giving  solicitor  of  treasury 
power  to  issue  distress  warrants  constitutional;  White  v.  Hart,  13  Wall. 
649,  652,  20  L.  Ed.  687, 688,  holding  Georgia  Constitution  of  1868  voluntarily 
adopted,  and  that  seceding  States  were  never  out  of  Union;  Phillips  v. 
Payne,  92  U.  S.  132,  28  L.  Ed.  649,  holding,  since  1847,  by  act  of  Congress, 
Alexandria  county  is  part  of  Virginia;  In  re  Duncan,  139  U.  S.  461,  36 
L.  Ed.  224,  11  Sup.  Ct.  577,  holding  statute,  duly  certified,  is  presumed 
to  have  been  duly  passed ;  Ex  parte  Field,  5  Blatchf .  80,  Fed.  Cas.  4761, 
holding  President  had  authority  to  proclaim  martial  law  and  suspend  right 
of  habeas  corpus  on  military  arrests;  The  Hornet,  2  Abb.  (U.  S.)  40,  Fed. 
Cas.  6705f  discussing  principle,  and  holding  court  could  not  recognize 
so-called  ''Republic  of  Cuba";  French  v.  Tumlin,  9  Fed.  Cas.  800,  holding 
contracts  for  slaves  prior  to  emancipation  proclamation,  not  within 
Georgia's  prohibition;  United  States  v.  One  Hundred  and  Twenty-nine 
Packages,  27  Fed.  Cas.  287,  United  States  v.  One  Hundred  Barrels,  27 
Fed.  Cas.  293,  and  United  States  v.  One  Thousand  Five  Hundred  Bides, 
27  Fed.  Cas.  329,  all  holding  Presidential  proclamation  of  insurrection 
binding  on  courts  till  its  recall;  Uaited  States  v.  The  Tropin  Wind,  28 
Fed.  Cas.  219,  holding  President  had  belligerent  right  to  declare  blockade ; 
Ex  parte  Vallandigham,  28  Fed.  Cas.  907,  decision  holding  in  time  of 
Civil  War  military  power  is  supreme;  Smith  v.  Good,  34  Fed.  207,  208, 
holding  United  States  court  could  not  inquire  as  to  legal  adoption  pf  State 
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const! tntional  amendment;  Green  y.  Mills,  69  Fed.  858,  80  L.  R.  A.  94, 
16  C.  C.  A.  616,  refusing  to  enjoin  supervisor  of  registration  from  per- 
forming statutory  duties;  Taylor  v.  Kercheval,  82  Fed.  499,  refusing  to 
interfere  with  the  executive  power  to  remove  officers;  Hall  v.  Hall,  43 
Ala.  501,  94  Am.  Dec  711,  holding  Confederate  government  a  nullity; 
Ex  parte  Norton,  44  Ala.  183,  declaring  provisional  government  of  Ala- 
bama illegal;  Noble  v.  Cullom,  44  Ala.  582,  holding  Confederate  govern- 
ment illegal  and  void;  Perkins  v.  Corbin,  45  Ala.  117,  6  Am.  Rep.  700, 
holding  inferior  court  created  by  act  of  1864  abolished  by  repeal  thereof; 
Ex  parte  Screws,  49  Ala.  66,  deciding  which  of  two  legislatures  of  1872 
was  the  legal  one;  Kelley  v.  State,  25  Ark.  398,  holding  judicial  must  fol- 
low decision  of  political  department  as  to  political  status  of  a  State; 
Penn  v.  ToUison,  26  Ark.  575,  holding  there  is  no  such  thing  as  de  faoto 
State  known  to  the  United  States  Constitution;  Baxter  v.  Brooks,  29  Ark. 
190,  holding  title  to  office  of  Governor  could  only  be  tried  in  constitutional 
mode;  Franklin  v.  Board  etc.,  23  Cal.  176,  and  People  v.  Pacheco,  27  Cal. 
223,  both  holding  political  department  the  sole  judge  of  existence  of  war 
or  insurrection ;  Dakota  v.  Cox,  6  Dak.  Ter.  521,  holding  power  of  removal 
*from  office  is  not  judicial;  Shorter  v.  Cobb,  39  Ga.  300,  collecting  cases, 
and  holding  Georgia  courts  without  jurisdiction  of  debts  based  on  slavery; 
Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep.  664,  holding  existence  of  war, 
and  restoration  of  peace  to  be  determined  by  political  department;  Simp- 
son V.  Loving,  3  Bush,  460,  96  Am.  Dec.  254,  holding  official  acts  of  Con- 
federate county  clerk  cannot  be  regarded  as  valid  for  any  purpose;  Mil- 
ler v.  Johnson,  92  Ky.  595,  16  L.  R.  A.  628,  18  S.  W.  523,  holding  courts 
will  not  inquire  as  to  power  of  a  constitutional  convention  after  Constitu- 
tion is  adopted ;  Miles  v.  Bradford,  22  Md.  184,  85  Am.  Dec.  644,  refusing 
mandamus  to  compel  the  Governor  to  exercise  discretionary  powers;  In  re 
Spangler,  11  Mich.  323,  holding  habeas  corpus  will  not  lie  in  State  court 
as  to  one  imprisoned  by  Federal  authority;  Thomas  v.  Mead,  36  Mo.  243, 
holding  courts  take  judicial  notice  of  official  acts  of  sovereign  political 
power;  State  v.  Bemoudy,  40  Mo.  194,  holding  ordinance  recognized  by 
executive  department  binding  on  judicial;  Adams  v.  Ldndell,  5  Mo.  App. 
206,  holding  acts  of  de  facto  officer  after  abolition  of  office  not  necessarily 
void ;  Caldwell  v.  Wilson,  121  N,  C.  455,  28  S.  E.  556,  holding  legislature 
may  reserve  to  itself  right  to  remove  an  officer;  Bond  Debt  Cases,  12  S.  C. 
312,  holding  that  whether  State  bonds  be  sold  or  hypothecated  is  a  political 
question;  Thomburg  v.  Harris,  3  Cold.  169,  courts  cannot  uphold  any  acts 
of  insurgents  while  acting  as  a  civil  government;  Smith  v.  Ishenhour,  3 
Cold.  218,  holding  all  laws  and  acts  of  usurping  Confederate  government 
void;  Andrews  v.  Page,  3  Heisk.  660,  holding  Constitution  of  1865,  however 
irregularly  adopted,  was  recognized  by  the  political  department  of  the 
government;  Commonwealth  v.  Chalkley,  20  Gratt.  408,  holding  peniten- 
tiary storekeeper  during  Confederacy  had  no  claim  on  reconstructed  gov- 
ernment for  moneys  esqpended;  Hawver  v.  Seldenridge,  2  W.  Va.  283, 
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94  Am.  Dec.  539,  holding  writ  issued  by  Confederate  clerk  without  force; 
Lusher  v.  Seites,  4  W.  Va.  17,  19,  holding  courts  cannot  inquire  as  to 
truth  of  facts  upon  which  legislature  has  acted;  dissenting  opinion  in 
Winter  y.  Dickerson.  42  Ala.  98,  holding  rights  dependent  on  laws  sus- 
pended by  military  Governor  revived  with  the  laws;  United  States  v.  Lee, 
106  U.  S.  209,  27  L.  Ed.  178,  1  Sup.  Ct.  251,  holding  prohibition  against 
suits  against  United  States,  does  not  protect  its  agents  holding  disputed 
property;  In  re  Cooper,  143  U.  S.  503,  36  L.  Ed.  242,  12  Sup.  Ct.  460, 
refusing  on  other  grounds  prohibition  which  might  have  been  refused 
under  the  rulc^  Robertson  v.  State,  109  Ind.  155,  10  N.  E.  645,  holding 
quo  warranto  would  not  lie  to  try  title  to  office  of  lieutenant-governor; 
opinion  in  Koehler  v.  Hill,  60  Iowa,  658,  684,  687,  16  N.  W.  636,. 649, 
650,  majority  holding  courts  may  inquire  whether  constitutional  mode 
has  been  followed  in  adopting  constitutional  amendment;  dissenting 
opinion  in  Re  Gunn,  50  Kan.  225,  232,  240,  19  L.  B.  A.  539,  542,  545, 
32  Pac.  952,  954,  958,  majority  holding  Supreme  Court  may  review  action 
of  legislature  where  liberties  of  citizen  are  concerned;  Thomas  v.  Taylor, 
42  Miss.  707,  2  Am.  Rep.  637,  holding  neither  the  government  of  the  Con- 
federacy nor  Mississippi  de  facto  government  during  Rebellion;  dissent- 
ing opinion  in  Brittle  v.  People,  2  Neb.  232,  majority  holding  the  question 
of  the  adoption  of  a  Constitution  a  political  one;  dissenting  opinion  in 
State  y.  Bank  of  Tennessee,  5  Baxt.  92,  majority  holding  bank  notes 
issued  during  Civil  War  entitled  to  payment  as  other  notes. 

Distinguished  in  Knight  v.  Shelton,  134  Fed.  440,  fact  that  speaker  of 
State  House  of  Representatives  declared  proposed  State  constitutional 
amendment  legally  adopted  on  canvass  of  vote  is  not  conclusive  on  Federal 
court  in  absence  of  State  statute;  Rice  v.  Palmer,  78  Ark.  445,  96  S.  W. 
400,  canvass  of  returns  on  constitutional  amendment  by  legislature  is 
reviewable  by  courts;  In  re  McConaughy,  106  Minn.  412,  415,  119  N.  W. 
416,  417,  holding  courts  of  State  have  jurisdiction  to  determine  whether 
constitutional  amendment  has  been  legally  submitted  to  and  adopted  by 
people;  State  v.  Cochran,  55  Or.  174,  175,  105  Pac.  886,  holding  Supreme 
Court  of  State  will  take  jurisdiction  of  collateral  attack  on  constitu- 
tionality of  ofl&ces  of  certain  of  its  members;  Kadderly  v.  Portland,  44 
Or.  134,  74  Pac.  716,  whether  amendment  to  Constitution  has  been  regu- 
larly proposed,  adopted  and  ratified  is  question  for  courts  and  not  political 
department;  Koehler  v.  Hill,  60  Iowa,  604,  607,  608,  614,  15  N.  W.  609, 
611,  614,  holding  courts  may  inquire  whether  amendments  to  Constitution 
have  been  adopted  in  the  mode  prescribed;  Calhoun  v.  Calhoun,  2  S.  C. 
294,  holding  Congress'  approval  of  State  Constitution  does  not  validate 
provisions  inhibited  by  United  States  Constitution;  Ex  parte  Rodriguez, 
39  Tex.  764,  holding  constitutionality  of  a  statute  may  be  determined  on 
habeas  corpus.  ' 

Criticised  in  Macon  etc.  R,  R*  v.  Little,  45  €hi.  407,  holding  that  while 
reconstruction  acts  are  binding,  the  principle  is  obnoxious. 
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Judicial  power  prerapposei  an  establiihed  f  oTemment.  The  acceptance  of 
this  Judicial  ofllce  Ib  a  recognition  of  the  authority  of  the  goyemment  from 
which  it  is  derived.  If  courts  decide  at  all  as  such,  they  necessaxUy  aflLrm  the 
existence  and  authority  of  the  government  under  which  they  act. 

Approved  in  EUingham  v.  Dye,  178  Ind.  393,  433,  Ann.  Oas.  19150,  200, 
99  N.  E.  21,  36,  holding  that  General  Assembly  having  drafted  new  Con- 
stitution, instead  of  amendments,  such  action  was  void,  and  court  had 
jurisdiction  to  determine  it;  Carpenter  v.  Cornish,  83  N.  J.  L.  698,  85  Atl. 
241,  holding  courts  do  not  undertake  to  determine  the  eidstence  of  gov- 
ernment they  serve;  State  v.  Judge  etc.,  29  La.  Ann.  225,'  holding  that  a 
law  must  be  promulgated  by  officers,  and  in  mode  prescribed;  Bond  Debt 
Cases,  12  S.  C.  270,  holding  Constitution  of  1868,  since  its  adoption,  the 
fundamental  law  of  the  State;  Burkhart  v.  Jennings,  2  W.  Va.  260,  hold- 
ing no  act  of  Virginia  assembly  gave  validity  of  acts  of  usurping  Con- 
federate officers;  dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala.  66, 
majority  holding  unconstitutional  an  act  declaring  void  contracts  for  the 
purchase  of  slaves;  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  652, 
15  N.  W.  633,  majority  holding  courts  may  inquire  whether  constitutional 
mode  has  been  followed  in  adopting  amendments;  dissenting  opinion  in 
Brittle  v.  People,  2  Neb.  232,  majority  holding  a  court  organized  under  a 
Constitution  would  be  felo  de  se,  if  it  should  declare  it  null  for 
irregularity. 

United  States  conrta  adopt  and  follow  the  decisions  of  State  courts  in  ques- 
tions which  concern  merely  the  Constitution  and  laws  of  the  State. 

Approved  in  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  539,  18 
L.  Ed.  530,  following  decision  of  State  court  on  unconstitutionality  of 
statute ;  Bucher  v.  Cheshire  R.  R.,  125  U.  S.  583,  31  L.  Ed.  798,  8  Sup.  Ct. 
978,  holding,  when  rules  of  evidence  or  property  have  been  established 
by  State  courts,  they  will  be  followed;  In  re  Duncan,  139  U.  S.  461, 
35  L.  Ed.  224,  11  Sup.  Ct.  577,  holding  whether  State  statute  has  binding 
force  is  for  State  courts  to  determine;  Wade  v.  Travis  County,  174  U.  S. 
508,  4S  L.  Ed.  1064,  19  Sup.  Ct.  718,  holding  Federal  courts  will  determine 
validity  of  State  bonds  according  to  State  Constitution  and  laws;  New 
York  etc.  R.  R.  Co.  v.  Cockcroft,  49  Eed.  4,  holding  decision  of  State 
courts  on  sufficiency  of  an  appeal  on  special  proceeding  fmal;  Pacific 
Rolling  Mills  Co.  v.  James  Street  Construction  Co.,  68  Fed.  969, 16  C.  C.  A. 
68,  materialman's  lien  does  not  cover  railroad  construction  in  city  streets; 
Cornish  v.  Willson,  6  Gill,  340,  arguendo. 

Distinguished  in  Smith  v.  Atlantic  etc.  Ins.  Co.,  22  Fed.  Cas.  425,  hold- 
ing, where  decision  of  State  court  seems  unjust,  the  cases  must  be  exactly 
parallel;  Forsyth  v.  Hammond,  71  Fed.  453,  18  C.  C.  A.  175,  holding  erro- 
neous decision  of  State  court,  rendered  after  argument  in  United  States 
courti  not  ooncluaive. 
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Qaestion  of  State  law  as  to  which  -  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  894. 

Authority  and  security  of  State  govemments  do  not  rest  on  rerdlcts  of 
juries. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Hartford  City,  170  Ind.  684, 
SO  L.  R.  A.  (K.  S.)  461,  86  N.  E.  363,  holding  question  of  expediency  of 
ordinance  not  one  of  fact;  Pedigo  v.  Grimes,  113  Ind.  150,  13  N.  E.  701, 
holding  jury  trial  not  permissible  in  contested  election  cases. 

Under  act  of  February  28, 1796,  providing  for  ealUng  out  of  militia  In  case 
of  insurrection,  power  of  deciding  when  the  United  States  should  Interfere  rests 
with  the  President,  and  he  must  decide  which  of  the  contending  factions  is  the 
government.  In  the  case  of  foreign  nations  and  the  several  States^  the  govern- 
ment acknowledged  by  the  President  is  always  recognised  in  the  courts. 

Approved  in  Ex  parte  Vallandigham,  28  Fed.  Cas.  907,  decision  holding 
in  time  of  Civil  War  military  power  is  supreme  f  dissenting  opinion  in 
Corbin  v.  Marsh,  2  Duvall,  232,  majority  holding  act  emancipating  wives 
and  children  of  slave  volunteers  unconstitutional. 

Distinguished  in  Qriffin  v.  Wilcox,  21  Ind.  382,  holding  that  where  the 
eivil  power  is  not  suspended,  it  excludes  martial  law. 

Under  the  fourth  section  of  article  IV,  of  the  Constitution  of  the  United 
States^  a  republican  form  of  government  is  guaranteed  to  each  State.  A  per- 
manent military  government  would  not  be  such,  but  in  certain  emergencies  the 
general  government  may  interfere  in  the  domestic  concerns  of  a  State,  and  the 
decisions  of  the  political  department  upon  the  necessity  of  such  interference,  is 
conclusive. 

Approved  in  Pacific  States  Tel.  &  Tel.  Co.  v.  Oregon,  223  U.  S.  149,  56 
L.  Ed.  885,  32  Sup.  Ct.  224,  whether  or  not  State  has  ceased  to  be  republi- 
can in  form  within  meaning  of  Constitution  because  of  its  adoption  of 
initiative  and  referendum  is  political  and  not  judicial  question;  Frantz 
V.  Autry,  18  Okl.  627,  91  Pac.  214,  holding  court  of  equity  has  no  power 
to  enjoin  constitutional  convention  from  acting,  or  to  prevent  submission 
of  Constitution  to  vote  of  people  on  ground  that  Constitution  is  unconstitu- 
tional or  convention  acted  in  excess  of  lawful  power;  Territory  v.  Stroud, 
6  Okl.  HO,  50  Pac.  266,  upholding  enactments  providing  for  prosecution  of 
misdemeanors  by  information  without  preliminary  examination;  Texas  v« 
White,  7  Wall.  730,  19  L.  Ed.  239,  holding,  while  Texas  was  in  secession, 
no  suit  could  be  maintained  in  her  name;  Antrim's  Case,  1  Fed.  Cas.  1064, 
decision  on  exemption  from  draft  is  not  conclusive  of  the  right  of  ex- 
emption; Powell  V.  Boon,  43  Ala.  474,  holding  Constitution  and  laws  of 
Alabama  were  not  destroyed  by  Rebellion;  dissenting  opinion  in  Keith 
V.  Clark,  97  U.  S.  474,  24  L.  Ed.  1078,  majority  holding  act  declaring  void 
issues  of  Bank  of  Tennessee  during  Rebellion  unconstitutional;  dissenting 
opinion  in  Koehler  v.  Hill,  60  Iowa,  689,  15  N.  W.  651,  majority  holding 
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conrt  may  Inquire  as  to  whether  constitutional  amendment  is  eonstitu* 
tionally  adopted;  Ex  parte  Vallandigham,  28  Fed.  Gas.  907,  in  argument 
of  counsel. 

Distinguished,  In  re  Kemp,  16  Wis.  376,  holding  Presidential  proclama- 
tion suspending  writ  of  habeas  corpus  unconstitutional  and  void. 

Suspension  of  writ  of  habeas  corpus.    Note,  45  L.  R.  A.  833. 

Continuance  of  constitutional  guaranties  dui^ing  war  or  insurrection. 
Note,  45  L.  R.  A.  (N.  8.)  1008,  1011. 

State  may  use  Its  military  power  to  put  down  an  armed  insurrection  too 
strong  to  be  controlled  by  cItU  authority,  and  the  State  must  determine  what 
degree  of  force  the  crisis  demands. 

Approved  in  Ex  parte  Jones,  71  W.  Va.  586,  591,  594,  595,  600,  605,  606, 
Ann.  Oaa.  19140,  31,  45  L.  R.  A.  (N.  S.)  1030,  77  S.  E.  1037,  1041,  1043, 
1045,  where  state  of  war  declared  in  any  part  of  State  on  occasion  of 
insurrection,  military  rule  prevails  and  Governor  may  cause  arrest  o{  any 
one  aiding  the  insurgents;  State  ex  rel.  Mays  v.  Brown,  71  W.  Va.  562, 
563,  Ann.  Gas.  19140,  1,  45  L.  R.  A.  (N.  8.)  996,  77  S.  E.  261,  262,  holding 
martial  law  may  be  instituted  in  case  of  insurrection  in  any  district  of  a 
county  and  offenders  therein  punished  by  military  commission  though  civil 
courts  are  open  in  other  parts  of  county;  The  Hiawatha,  Blatchf.  Pr.  12, 
13,  Fed.  Cas.  6451,  holding  no  proclamation  of  war  necessary  to  render 
lawful  a  blockade  during  Rebellion;  The  Parkhill,  18  Fed.  Cas.  1189, 
holding  no  person  within  hostile  territory  can  maintain  a  claim  for  restitu- 
tion for  naval  prize;  United  States  v.  Johnson,  25  Fed.  Cas.  1233,  holding 
United  States  could  properly  exercise  rights  of  prize  and  blockade  during 
Civil  War;  Ex  parte  Coupland,  26  Tex.  432,  holding  constitutional  act  of 
Confederate  Congress  known  as  ''Conscript  Law";  dissenting  opinion  in 
Hammett  v.  Philadelphia,  65  Pa.  St.  179,  majority  holding  assessment  for 
local  improvements  not  an  exercise  of  right  of  eminent  domain;  dissent- 
ing opinion  in  Price  v.  Poynter,  1  Bush,  396,  majority  holding  capture  of 
horses  for  use  of  Confederate  army  under  military  authority,  lawful. 

Distinguished  in  dissenting  opinion  in  State  v.  Brown,  71  W.  Va.  547, 
Ann.  Oas.  19140,  1,  45  L.  R.  A.  (N.  S.)  996,  77  S.  E.  255,  majority  holding 
power  to  exercise  martial  law  in  territory  includes  power  to  appoint  mili- 
tary commission  for  trial  and  punishment  of  offenses  therein;  Ex  parte 
Milligan,  4  Wall.  129,  18  L.  Ed,  298,  holding  suspension,  if  right,  of  habeas 
corpus,  does  not  affect  rights  of  presumably  loyal  citizens;  Griffin  v.  Wil- 
cox, 21  Ind.  382,  holding  where  civil  power  is  not  suspended,  it  excludes 
the  martial  law;  dissenting  opinion  in  Beime  v.  Brown,  4  W.  Va.  79, 
majority  holding  ''Suitors'  Test  Oath  Statute,"  after  Civil  War, 
constitutional. 

Criticised  in  dissenting  opinion  in  Warwick  etc.  Prize  Cases,  2  Black, 
697,  17  L.  Ed.  486,  majority  holding  a  State  of  actual  war  may  exist 
without  formal  declaration* 


9  LUTHER  V.  BORDEN,  7  How,  l-«8 

Courts-martial  and  martial  law.    Note,  42  Am.  Dec.  57. 

Martial  law  other  than  in  time  of  war.  Note,  98  Am.  St  Bep.  773, 
776. 

Martial  law.    Note,  Ann.  Gas.  19140,  25,  27. 

Martial  law  when  no  actnal  war.    Note,  55  L.  B.  A.  196. 

(Governor's  power,  in  suppressing  insurrection,  to  authorize  arrest  and 
detention  without  surrender  to  civil  authorities.  Note,  12  L.  B.  A* 
(N.  S.)  981. 

WbeneTer  a  statute  givef  discretionary  powers  to  any  person  to  be  ezar- 
dsed  by  bim  upon  bis  own  opinion  of  certain  facts,  be  is  tbe  sole  judge  of 
tbe  facts;  bence^  officers  engaged  in  tbe  military  service  of  a  State  wbere 
martial  law  bas  been  declared,  may  lawfully  arrest  anyone  whom  tbey  bavo 
reasonable  grounds  to  believe  engaged  in  insurrection,  and  to  that  ^d  order 
a  bouse  forcibly  entered  and  searcbed,  when  there  are  reasonable  grounds  for 
believing  bim  to  be  there  concealed. 

Approved  in  Ex  parte  Orozco,  201  Fed.  110,  holding  President  of  United 
States  has  no  right  in  time  of  peace  to  use  military  forces  to  arrest  alien 
and  detain  him  without  trial;  Franks  v.  Smith,  142  Ky.  250,' Ann.  Gas. 
1912D,  819,  L.  B.  A.  1915A,  1141,  134  S.  W.  492,  holdings  militiaman  liable 
for  false  imprisonment  where  his  arrest  of  civilian  was  found  unjustifiable; 
Fluke  V.  Canton,  31  Okl.  738,  123  Pae.  1058,  holding  soldier  in  active  ser- 
vice is  not  relieved  from  civil  liability  for  acts  while  so  engaged  on  ground 
he  acted  under  military  orders ;  Taylor  v.  Kercheval,  82  Fed.  499,  refusing 
to  interfere  in  executive  action  where  officer  is  given  discretion;  New  York 
etc.  R.  R.  Appeal,  62  Conn.  540,  26  Atl.  126)  holding  statute  giving  dis- 
eretionary  powers  not  unconstitutional;  Miles  v.  Bradford,  22  Md.  184,  85 
Am.  Dec.  644,  refusing  mandamus  to  compel  the  Glovemor  to  exercise 
discretionary  powers;  Dreucker  v.  Salomon,  21  Wis.  630,  94  Am.  Dec 
677,  affirming  judgment  for  defendant  in  suit  against  Governor  for  alleged 
false  imprisonment  under  ''draft  rules."  Dissenting  opinion  in  Dow  v. 
Johnson,  100  U.  S.  170,  25  L.  Ed.  637,  majority  holding  officer  of  United 
States  army  in  enemy's  country  during  Rebellion  not  liable  to  action  for 
tort;  Tyler  v.  Pomeroy,  8  Allen,  484,  sustaining  action  against  municipal 
authorities  for  arrest  under  volunteer  enlistment  before  muster;  Ex  parte 
'Rodriguez,  39  Tex.^'732,  decision  holding  court  may  determine  constitu- 
tionality of  statute  on  habeas  corpus. 

Responsibility  of  soldiers  and  militiamen.  Note,  L.  B.  A.  1915A, 
1168,  1165. 

Dlscretlonazy  powers  must  not  be  used  arbitrarily;  hence,  military  officers 
of  a  State  under  martial  law,  must  not  use  more  force  than  Is  necessary,  and 
if  tlielr  power  Is  used  for  purposes  of  oppression,  or  any  Injury  Is  willfully 
done  to  a  person  or  property,  tbe  party  hy  whom  or  by  whose  order  it  was  com- 
Btttedy  would  be  answerable. 
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Approved  in  Tyler  t.  Pomeroy,  8  Allen,  485,  sustaining  action  against 
mnnicipal  anthorities  for  arrest  under  volunteer  enlistment,  before  muster. 

Supreme  Court  Yum  the  hlgli  power  of  passing  judgment  upon  the  acts  of 
State  sovereignties,  and  of  the  legislative  and  executive  branches  of  tbo 
Federal  government. 

Cited  in  dissenting  opinion  in  Dodge  v.  Woolsey,  18  How.  373,  16  L.  Ed. 
419,  majority  holding  Supreme  Court  *will  determine  whether  acts  of  State 
legislatures  are  constitutional. 

State  sovereignty  resides  in  the  people  of  the  State,  and  they  may  alter 
and  change  their  form  of  government  at  their  own  pleasure. 

Approved  in  Ridley  v.  Sherbrook,  3  Cold.  577,  holding  amendments  to 
Constitution  conferred  on  assembly  power  of  prescribing  qualifications  of 
voters;  IState  v.  Cunningham,  81  Wis.  497,  15  L.  B.  A.  572,  61  N.  W.  734, 
holding  in  matter  of  publici  juris  petition  by  private  citizen  cannot  in 
first  instance  be  heard  j  Shorter  v.  Cobb,  39  Ga.  300;  under  Georpa  Con- 
stitution courts  have  no  jurisdiction  over  action  for  hire  of  a  slave. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  609,  15  N.  W.  612,  holding 
courts  may  inquire  whether  constitutional  mode  is  followed  in  adopting 
constitutional  amendments. 

Whole  cause  may  not  he  sent  up  on  certificate  of  division. 

-Approved  in  Jewell  v.  Knight,  123  XT.  S.  433,  81  L.  Ed.  198,  8  Sup.  Ct. 
194,  holding  questions  certified  to  Supreme  Court  must  be  on  distinct  ques- 
tions of  law;  Bagg  v.  Detroit,  5  Mich.  69,  collecting  cases  and  holding 
circuit  judges  can  reserve  for  opinion  of  Supreme  Court  questions  of  law  • 
only;  Kelley-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.,  87  Tex.  114,  26 
S.  W.  1063,  holding  the  very  question  of  law  to  be  decided  must  be 
certified,  not  whole  of  complicated  case;  Airie  v.  State,  23  Okl.  169,  1  Okl. 
Cr.  253,  670, 100  Pac.  24,  arguendo. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  B.  A.  898. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Koehler  v.  Hill,  W  Iowa, 
668,  15  N.  W.  641,  to  dissenting  opinion. 

7  How.  89-132,  12  Ii.  Ed.  618,  WIUEES  T.  DINSBCAN.     ^ 

In  action  of  trespass  by  a  marine  cJaimlng  his  term  of  enlistment  had 
expired,  against  a  naval  commander,  the  defense  heing  that,  under  the  terms 
of  enlistment  and  upon  bounty  paid,  the  period  was  extended  for  the  cruise, 
a  letter  written  by  the  defendant  in  relation  to  the  bounty  was  admissihle 
for  the  defense  as  a  part  of  the  res  gestae  as  well  as  because  it  was  official 
correspondence. 

^    Approved  in  Keel  v.  New  York  life  Ins.  Co.,  20  Okl.  199,  94  Pac.  178, 
holding  letter  forming  part  of  transaction  is  part  of  res  gestae. 
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ProeeedingB  of  a  court-martial  acquitting  a  naTal  eonunander  are  not  con- 
dualYe  aa  against  a  marine  going  for  damagee  for  tlie  acts  on  which  the 
court-martial  acted,  the  marine  not  having  been  the  prosecntor  before  it. 

Approred  in  Chamberlain  v.  Pierson,  87  Fed.  424,  31  G.  C.  A.  157,  hold- 
ing inadmissible  record  of  conviction  of  wreckers  in  suit  against  railroad 
for  damages;  United  States  t.  Cashiel,  1  Hughes,  558,  Fed.  Gas.  14,744, 
holding  court-martial  acquittal  not  a  bar  to  indictment,  even  for  same 
offense. 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.    Note, 
11  L.  R.  A.  (N.  S.)  667. 

Papers,  including  an  order  directing  bounty  to  be  paid  and  a  contract  of 
enlistment,  held  soAcient  to  show  that  a  marine  was  within  the  provisions 
of  an  act  governing  the  sonriee  of  persons  enlisted  for  tho  navy.  Marines 
are  in  the  navy. 

Approved  in  Elliott  v.  Harris,  24  App.  D.  G.  17,  holding  that  marine 
corps  is  part  of  navy  and  minor  over  eighteen  can  enlist  without  consent 
of  parents  under  acts  relating  to  navy  enlistment;  United  States  v.  Dunn, 
120  U.  S.  254,  80  L.  Ed.  669,  7  Sup.  Gt.  509,  holding  service  in  marine  corps 
added  to  nafVal  service  in  computing  longevity  pay;  In  re  Bailey,  2  Sawy. 
203,  Fed.  Gas.  728,  holding  word  '^ armies"  does  not  include  marines; 
In  re  Doyle,  18  Fed.  370,  holding  restrictions  of  enlistment  of  minors 
apply  only  to  army,  not  marines. 

Distinguished  in  McGalla  v.  Facer,  144  Fed.  63,  75  G.  G.  A.  219,  enlist- 
ment of  minors  in  marine  corps  is  governed  by  statutory  provisions  relat- 
ing to  army  enlistments;  In  re  Shugrue,  3  Mackey  (D.  C.),  326,  holding 
person  under  twenty-one  years  of  age  cannot  be  enlisted  in  marine  corps 
without  consent  of  parent. 

Oonrts  win  not  decide  upon  the  enpediency  or  humanity  of  a  law,  hxxU 
menly  its  existence  and  application. 

Approved  in  dissenting  opinion  in  Goyle  v.  Smith,  28  Okl.  219,  113  Pac. 
983,  discussing  question  of  validity  of  act  changing  seat  of  government 

Acts  of  public  officer,  on  public  matteis  within  his  Jurisdiction,  and  where 
he  has  diacretlon,  are  to  be  presumed  legal,  till  shown  by  others  to  be  unjus- 
tlflable. 

Approved  in  State  v.  American  Surety  Go.,  26  Idaho^  674, 145  Pao.  1103, 
holding  bank  commissioner  in  exercise  of  discretionary  duties  not  responsi- 
ble for  damages  unless  he  acts  maliciously  and  was  willfully  wrong; 
Rowan  v.  Bfttler,  171  Ind.  32,  85  N.  £.  715,  holding  action  cannot  be 
maintained  against  officer  for  damages  arising  from  order  containing 
false  statements  and  prohibiting  persons  under  his  control  from  patronis- 
ing plaintiff's  place,  unless  statements  known  to  be  false  and  malice 
shown;  McQueen  v.  Flasdick-Black  Land  etc.  Go.,  135  La.  707,  65  South. 
903,  holding  that  in  issuance  of  patent  presumption  is  that  registrar  prop- 
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erly  diseharged  his  duty;  Townsend  v.  Jemison,  7  How.  720,  12  L.  Ed. 
886,  presuming  demurrer  disposed  of  when  record  on  appeal "  fails  to 
show  that  fac!;;  Dinsman  v.  Wilkes,  12  How.  401,  18  L.  Ed.  1040,  holding 
decision  of  naval  commander  final  on  questions  of  detention  and  punish- 
ment; Gould  V.  Hammond,  McAll.  238,  Fed.  Cas.  5638,  presuming  acts 
of  revenue  collector  without  fraud,  in  absence  of  showing  of  corrupt 
motives;  Fay  v.  Montgomery,  1  Cu^t.  272,  Fed.  Cas.  4709,  holding  prize 
captor  should  send  it  for  adjudication,  but  delay  may  be  excusable;  Smith 
v.  Hammond,  22  Fed.  Cas.  559,  holding  action  would  not  lie  against  col- 
lector for  mistaken  refusal  to  register  Vessel;  United  States  v.  Clark,  31 
Fed.  716,  releasing  on  habeas  corpus  sergeant  who  fired  upon  and  killed 
escaping  prisoner;  Whitcomb  v.  Spring  Valley  etc.  Co.,  47  Fed.  665,  pre- 
suming regularity  of  assignment  of  part  of  invention  on  which  patent 
was  issued ;  Donahoe  v.  Richards,  38  Me.  394,  397,  61  Am.  Dec.  259,  262, 
holding  parent  of  expelled  child  cannot  maintain  action  against  school 
committee  therefor;  Hickey  v.  Huse,  56  Me.  497,  holding  no  warrant 
necessary  for  arrest  of  deserter  from  army;  Wall  v.  Trumbull,  16  Mich. 
235,  holding  supervisors  cannot  be  held  liable  for  error  of  judgment  in 
allowing  claims;  Reed  v.  Conway,  20  Mo.  47,  collecting  cases  and  holding 
surveyor-general  not  liable  to  action  for  revoking  commission  of  deputy 
surveyor;  Schotten  v.  Wilson,  48  Mo.  257,  holding  penitentiary  warden 
not  liable  for  torts  of  convict  allowed  to  be  at  large;  Waldron  v.  Berry, 
51  N.  H.  142,  collecting  cases  and  holding  highway  surveyor  not  liable  for 
damages  for  ditch  next  to  private  property;  State  v.  Chadwick,  10  Or. 
471,  holding  condition  of  official  bond  performed  when  officer  discharged 
his  duty  honestly  and  diligently;  London  v.  Seaver,  32  Vt.  122,  76  Am. 
Dec.  161,  holding,  in  suit  for  damages,  schoolmaster  should  have  benefit 
of  doubt  upon  severity  of  punishment. 

Distinguished  in  Tyler  v.  Pomeroy,  8  Allen,  484,  sustaining  action 
against  municipal  authorities  for  arrest,  under  authority  to  arrest  soldiers, 
of  mere  volunteer  before  muster. 

Miscellaneous.  Cited  in  Board  of  Education  v.  Purse,  101  Ga.  446,  65 
Am.  St.  Rep.  330,  41  L.  R.  A.  609,  28  S.  E.  905,  apparently  erroneously. 

7  How.  132-160,  12  I*.  EcL  637,  PATTON  T.  TATLOB. 

Evidence  on  issues  not  raised  by  the  pleadings  involved  at  the  hearing, 
will  not  be  considered  by  the  appellate  court. 

Cited  in  Baker  v.  Nachtrieb,  19  How.  130,  15  L.  Ed.  581,  refusing  to 
consider  evidence  of  facts  not  pleaded. 

Purchaser  in  the  undisturbed  possession  of  the  land,  in  the  absence  of 
fraud  and  misrepresentation,  must  seek  his  remedy  for  defects  of  title,  in  an 
action  at  law,  on  the  covenants  of  his  deed. 

Approved  in  Bletz  v.  Willis,  8  Mackey  (D.  C),  453,  when  deed  delivered, 
unless  it  contain  covenants  of  title,  upon  defects  apparent,  purchaser 
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eannot  reclaim  money  paid  or  defend  against  f utnre  claims  for  Ibalancc ; 
Smoot  V.  Coffin,  4  Mackey  (D.  €.)>  411,  holding  vendor  selling  in  good 
faith  is  not  responsible  for  title  beyond  covenants  in  deed,  and  where 
there  has  been  no  eviction  by  paramount  title,  equity  will  refnse  relief; 
Sanders  v.  Lyon,  2  McAr.  (D.  C.)  464,  holding  where  defendant  gave 
plaintiff  every  opportunity  to  inform  himself  as  to  title  to  lands,  he  cannot 
have  relief  on  ground  of  misrepresentations;  Lafferty  v.  Evans,  17  Okl. 
250,  21  L.  B.  A.  (K.  S.)  863,  87  Pae.  305,  holding  in  suit  to  foreclose  mort- 
gage for  purchase  price  of  land,  mortgagor  in  possession,  holding  under 
conveyance  from  mortgagee,  can,  without  eviction,  defend  on  ground  of 
want  of  consideration  for  mortgage  note;  Van  Rensselaer  v.  Kear]^ey,  11 
How.  322, 13  L.  Ed.  714,  holding  one  in  privity  with  grantor  estopped  from 
denying  recitals  in  a  deed;  Refeld  v.  Woodfolk,  22  How.  328,  16  L.  Ed. 
375,  holding  order  sequestrating  vendor's  property  as  security  for  defects 
of  title  erroneous;  Noonan  v.  Lee,  2  Black,  508,  17  L.  Ed.  281,  holding 
that  vendee  cannot  avoid  payment  of  purchase  money  on  pretense  of 
defects  of  title;  Peters  v.  Bowman,  98  U.  S.  60,  25  L.  Ed.  92,  holding  that 
on  suit  for  purchase  money,,  vendee  in  possession  cannot  dispute  vendor's 
title;  Alger  v.  Anderson,  92  Fed.  713,  holding  defect  in  title  not  ground 
for  rescission;  Campbell  v.  Medbttry,  5  Biss.  34,  Fed.  Cas.  2365,  holding 
that  the  collection  of  the  purchase  money  cannot  be  restrained  on  ground 
of  defect  of  title;  Union  etc.  R.  R.  Co.  v.  Barnes,  64  Fed.  84,  12  C.  C.  A. 
48,  holding  that  action  will  not  lie  to  recover  purchase  money  for  mere  de- 
fects of  title ;  Hoppes  v.  Cheek,  21  Ark.  589,  holding  decree  staying  collec- 
tion of  purchase  money  erroneous;  Reynolds  v.  Shaver,  59*  Ark.  303,  43 
Am.  St.  Bep.  38,  27  S.  W.  79,  holding  general  covenant  of  warranty  applies 
only  to  right  and  interest  conveyed  by  deed;  Randall  v.  Bourguarden,  23 
Fla.  266,  11  Am.  St.  Rep.  380,  2  South.  311,  and  Barry  v.  Guild,  126  111. 
445,  2  L.  B.  A.  385,  18  N.  E.  760,  both  holding  defect  in  title  no  defense  to 
a  suit  to  foreclose  mortgage ;  Strong  v.  Downing,  34  Ind.  303,  refusing  to 
enjoin  collection  of  purchase  money  in  absence  of  fraud;  Hart  v.  Hanni- 
bal, etc.  R.  R.  Co.,  65  Mo.  j510,  holding  decree  of  Circuit  Court  rescinding 
executed  contract  of  sale  of  land  erroneous ;  Hill  v.  Butler,  6  Ohio  St.  217, 
collecting  cases  and  holding  recovery  of  purchase  money  will  not  be  en- 
joined for  defects  of  title ;  Decker  v.  Schultz,  11  Wash.  56,  48  Am.  St.  Rep. 
865,  27  L.  B.  A.  888,  39  Pac.  264,  holding  an  executed  contract  of  sale  will 
not  be  rescinded  for  failure  of  title;  Jourolmon  v.  Ewing,  80  Fed.  610,  26 
C.  C.  A.  23,  arguendo. 

Denied  in  WiUiams  v.  Neely,  134  Fed.  9,  69  L.  B.  A.  282,  67  C.  C.  A.  171, 
partial  failure  of  consideration  which  results  from  defect  of  title  is  good 
defense  pro  tanto  to  action  by  vendor  on  note  given  for  purchase  price  of 
land  which  vendor  has  conveyed  with  covenants  against  encumbrances. 

Distinguished  in  Fehrle  v.  Turner,  77  Ind.  535,  holding  suit  for  purchase 
money  will  be  enjoined  pending  another  suit  to  determine  title. 

Remedy  for  defective  title  where  purchaser  in  possession.    Note,  7 
Am,  Dec.  558. 
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Defective  title  as  defense  to  action  against  porehaser  in  possession 
for  purchase  price.    Note,  3  Ann.  Oas.  365. 

Right  of  grantee  in  possession  to  question  right  of  grantor  to  collect 
purchase  money.    Note,  21  L.  R.  A.  (N.  S.)  376. 

To  entitle  one  to  relief  on  the  ground  of  fraud,  it  must  he  made  a  dis-* 
tinct  allegation  in  the  hill. 

Approved  in  Bartol  v.  Walton  etc.  Co.,  92  Fed.  14,  refusing  to  rescind 
suhscription  to  stock  of  corporation  where  facts  of  fraud  not  shown;  Hart 
▼.  Hannihal  etc.  R.  R.  Co.,  65  Mo.  510,  holding  court  of  equity  had  no 
authority  to  rescind  executed  contract  of  sale. ' 

m 

Creditors'  hill  and  proceedings  in  equity  in  kid  of  executions.    Note, 
00  Am.  Dec.  298. 

Injunction  against  judgments  ohtained  hy  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  30  L.  R.  A.  703. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  31  L.  R.  A.  762. 

Injunction  against  collecting  purchase  money  where  title  defective. 
Note,  7  L.  R.  A.  (N.  8.)  454,  461. 

7  How.  160>172,  12  L.  Ed.  660,  FOUBKIQUET  ▼.  PEBEINB. 

lK>ui8iana  District  Courts  have  jurisdiction  of  all  civil  eases  wliere  that 
amount  in  dispute  exceeds  fifty  dollars. 

Cited  in  Dow  v.  Johnson,  100  U.  S.  182,  25  L.  Ed.  641,  sustaining  suit 
against  ofi&cer  of  United  States  army  for  trespass. 

lH>uisiana  probate  courts'  Jurisdiction  is  confined  to  cases  in  which  a  set- 
tlement and  an  accounting  of  the  effects  of  the  testator  are  asked. 

Cited  in  Clark  v.  Shelton,  16  Ark.  481,  holding  probate  decree  settling 
account  does  not  preclude  right  to  sue  in  chancery  for  fraud. 

While  Jurisdiction  cannot  be  conferred  by  consent,  partiei|  may  waive 
matters  of  mere  form. 

Distinguished  in  Hoover  v.  York,  30  La.  Ann.  756,  holding,  where  court 
had  jurisdiction,  not  error  to  refuse  to  transfer  cause. 

Judgment  of  a  court  of  competent  Jurisdiction  is  binding  upon  the  par- 
ties to  it  until  annulled  or  reversed  by  a  competent  authority,  althou^  the 
proceedings  leading  to  it  may  seem  to  be  irregular. 

Approved  in  Denver  City  Waterworks  Co.  v.  American  Waterworks  Co., 
81  N.  J.  £q.  145,  85  Atl.  829,  discussing  question  of  conclusiveness  of  judg- 
ments; Rosenstein  v.  Burr,  80  N.  J.  Eq.  426,  83  Atl.  785,  holding  where 
question  as  to  validity  of  contract  was  raised  in  former  suit  between 
same  parties  and  decided  adversely  to  party  who  raised  it,  it  cannot  be  re- 
litigated,  Foumiquet  y.  Perkins,  16  How.  85, 14  L.  Ed.  856,  approving  ac- 
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tion  of  lower  court  diamissiiig  bill  to  conform  with  decisioiui  of  Supreme 
Court;  Bush  v.  Glover,  47  Ala.  174,  holding  judgment  binding  though  ser- 
▼iee  of  process  def  ectire  and  irregular. 

7  How.  172-184,  12  Zk  Bd.  666^  JSRWDX  ▼.  LOWBT. 

Wbere  Judgment  has  been  rendered  in  a  State  court  pronouncing  a  seizure 
and  sale  on  execution  bjr  Federal  authorities  roid  on  a  particular  ground,  such 
judgment  win  not  be  reversed,  if  such  seisure  and  sale  are  void  on  any  other 
ground. 

Approved  in  Dean  v.  Davis,  212  Fed.  89,  128  C.  C.  A.  658,  holding  sound 
judgment  will  not  be  reversed  even  though  ground  stated  for  it  is  unsound; 
Crescent  City  live  Stock  etc.  Co.  v.  Butchers'  Union,  120  U.  S.  157,  SO 
L.  Ed.  620,  7  Sup.  Ct.  480,  holding  judgment  of  State  court  not  reversed 
when  Federal  question  not  necessary  to  its  decision;  Henderson  v.  Mer- 
chants etc.  Ins.  Co.,  25  La.  Ann.  347,  holding  writ  of  error  will  not  be 
granted  where  Federal  question  not  necessary  to  decision. 

Where  the  record  of  Oircuit  Court  shows  necessary  jurlsdictlonsl  facta 
of  citizenship,  evidence  Is  whMly  inadmissible  in  any  collateral  proceeding 
to  contradict  it. 

Approved  in  Richmond  etc.  R.  Co.  v.  German,  7  App.  D.  C.  107,  holding 
judgment  in  one  State  in  favor  gf  administrator  there  appointed  cannot,  if 
valid  on  face,  be  attacked  for  fraud  in  collateral  proceeding  in  another 
State ;  Pennsylvania  Sav.  Bank  v.  Ward,  118  Mich.  100,  79  N.  W.  913,  hold- 
ing fact  thftt  auditor  includes  lands  bid  in  for  delinquent  taxes  in  petition 
for  foreclosure  for  subsequent  taxes  does  not  subject  decree  to  collateral 
attack ;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  392,  400,  9  Fed.  237,  244, 
holding  question  of  inhabitancy  not  open  to  collateral  attack;  People  v. 
Dowell,  25  Mich.  271,  holding  decree  of  divorce  not  open  to  collateral  at- 
tack by  showing  nonresidence  of  parties;  Pearce  v.  Winter  Iron  Works, 
32  Ala.  72,  and  Tzschuck  v.  Mead,  47  Neb.  267,  66  N.  W.  430,  both  holding 
judgment  not  open  to  collateral  attack  on  ground  of  lack  of  citizenship; 
Draper  v.  Springport,  21  Blatchf.  243,  15  Fed.  331,  holding  separate  pleas 
in  abatement  no  longer  exist. 

Denied  in  Pasteur  v.  Lewis,  39  La.  Ann.  8,  1  South.  309,  holding  that 
jurisdictional  facts  can  be  inquired  into  collaterally. 

Although  property,  subject  to  a  mortgage,  passes  into  the  bands  of  a 
curator  end  is  in  the  due  course  of  admlhistration  In  the  probate  court,  Cir- 
cuit Court  has  jurisdiction  to  proceed  against  and  decree  a  sale  of  such 
property. 

Approved  in  Southern  Loan  &  Trust  Co.  v.  Benbow,  96  Fed.  521,  holding 
hankruptcy  court  will  not  interfere  with  property  of  bankrupt  in  control 
of  State  court;  Andrews  v.  Smith,  19  Blatphf.  108,  5  Fed.  841,  holding  ac- 
tion against  trustee  in  State  court  not  a  bar  to  Federal  suit;  Oris  wold  v. 
Central  etc.  R.  R.  Co.,  20  Blatchf.  216,  9  Fed.  799,  and  German  Savings  & 
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Loan  Society  ▼.  Cannon,  65  Fed.  544,  545,  both  holding  State  probate  pro- 
ceedings no  bar  to  action  in  Federal  court;  East  Tennessee  etc.  R.  R.  Co. 
y.  Atlanta  etc.  R.  B.  Co.,  49  Fed.  611, 15  L.  R.  A.  110,  holding  Circuit  Court 
had  jurisdiction  to  appoint  receiver  during  pendency  of  action  in  State 
courts. 

Distinguished  in  Peale  v.  Phipps,  14  How.  375,  14  L.  Ed.  462,  holding 
Circuit  Court  without  authority  to  compel  trustee  appointed  by  State  court 
to  pay  claims;  Haines  v.  Carpenter,  1  Woods,  270,  Fed.  Cas.  5905,  holding 
that  Circuit  Court  had  no  power  to  remove  administrator  appointed  by 
State  court;  Hutchinson  v.  Green,  6  Fed.  838,  2  McCrary,  476,  holding  Fed- 
eral court  will  not  enjoin  assignee  appointed  by  State  court. 

Oircuit  Court  having  Jurisdiction  over  the  parties  and  subject  matter,  the 
exercise  of  its  Jurisdiction  in  ordering  a  seizure  and  sale,  warrants  the  pre- 
sumption in  favor  of  purchaser  that  all  necessary  facts  were  proved. 

Approved  in  Avery  v.  Popper,  179  U.  S.  311,  45  L.  Ed.  205,  21  Sup.  Ct. 
96,  holding  no  Federal  question  is  presented  where,  in  action  by  chattel 
mortgage  against  purchaser  at  marshal's  sale,  question  was  as  to  effect  of 
mortgage  on  cattle  sold  by  marshal;  Ewing  v.  Mallison,  65  Kan.  493,  93 
Am.  St  Rep.  306,  70  Pac.  372,  holding  grant  of  letters  of  administration 
implies  finding  of  residence  of  deceased;  Wilson  v.  Otis,  71  N.  H.  488,  93 
Am.  St.  Rep.  567,  53  Atl.  441,  holding  if,  on  petition  for  adoption  omitting 
allegation  of  consent  of  parents,  court  finds  necessary  facts,  decree  of 
adoption  cannot  be  collaterally  attacked;  Carter's  Admr.  v.  Skillman,  108 
Va.  216,  60  S.  £.  780,  holding  that  where  court  determined  that  one  was 
sole  distributee  of  funds  and  ordered  fund  paid  to  him  without  refunding 
bond,  administrator  is  protected  against  persons  claiming  to  be  codistribu- 
tees;  Miller  v.  United  States,  11  Wall.  301,  20  L.  Ed.  143,  presuming  that 
before  entry  of  decree  necessary  findings  were  made;  Davis  v.  Gaines,  104 
U.  S.  392,  26  L.  Ed.  760,  upholding  probate  sale  under  prior  will,  after 
second  will  is  probated;  Galpin  v.  Page,  1  Sawy.  325,  Fed.  Cas.  5205,  pre- 
suming regularity  of  service  of  process  upon  collateral  attack;  Landon  v. 
Comet,  62  Mich.  92,  28  N.  W.  793,  presuming  circuit  judge  sitting  properly 
as  probate  judge;  Thornton  v.  Baker,  15  R.  I.  555,  2  Am.  St.  Rep.  927,  10 
Atl.  618,  presuming  court,  in  hearing  probate  of  will,  found  jurisdictional 
facts. 

In  forced  alienations  of  property  there  must  be  a  strict  compliance  with 
the  forms  of  law,  under  penalty  of  .nullity. 

Cited  in  Laraby  v.  Reid,  3  G.  Greene,  420,  holding  tax  collector's  deed 
must  show  conformity  with  statute. 

Under  laws  of  lK>ul8iana,  at  an  execution  sale^  if  two-thirds  of  the  ap-> 
praised  value  of  the  property  is  not  bid,  a  second  sale  is  necessary. 

Cited  in  Sprott  v.  Reid,  3  G.' Greene,  497,  56  Am.  Dec.  556,  collecting 
cases  and  holding  prohibition  against  selling  property  at  less  than  two- 
thirds  value,  mandatory. 
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WiMre  one  haTlng  title  to  property  stands  txy  and  knowingly  permits 
another  to  expend  money  on  tbe  land  under  tlie  erroneous  Impression  that  he 
is  acqnlrlnf  a  good  title  without  making  his  title  known,  he  cannot  afterward 
set  it  up  against  sach  purchaser. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  651,  holding  grantee 
of  alleged  Spanish  grant  estopped  from  asserting  title;  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  359,  3  South.  371,  holding  sale  of  stock,  with- 
out objection,  cut  off  complainant's  equity  of  redemption;  Parson  v. 
Henry,  43  La.  Ann.  310,  8  South.  919,  holding  former  owner  of  property 
"Stopped  from  claiming  nullity  of  sale. 

Appeal  on  writ  of  error  will  not  he  dismissed  on  the  assumption  that 
a  release  of  errors  was  implied  from  the  fact  that  money  or  property  changed 
hands  by  force  of  the  Judgment  or  decree. 

Approved  in  Hoogendorn  v.  Daniel,  202  Fed.  432,  120  C.  C.  A.  637,  hold- 
ing one  who  voluntarily  pays  judgment  is  not  precluded  from  taking  ap- 
peal ;  Warner  Bros.  Co.  v.  Freud,  131  Cal.  644,  63  Pac.  1019,  holding  appeal 
will  not  be  dismissed  unless  payment  was  by  way  of  compromise;  Adams 
V.  Carter,  92  Miss.  594, 16  Ann.  Gas.  76,  47  South.  411,  holding  in  an  appeal 
from  judgment  of  court  at  law.  Supreme  Court  of  Kentucky  has  no  power 
to  affirm  in  part  and  reverse  in  part;  Meaders  v.  Gray,  60  Miss.  406,  46 
Am.  Rep.  414,  holding  under  facts  that  reception  of  sum  allowed  by  decree 
did  not  bar  right  of  appeal  from  decree;  State  v.  Albright,  11  N.  D.  26, 
88  N.  W.  732,  holding  that  where  mandamus  commanded  issuance  of  war- 
rant for  certain  sum,  issuance  for  less  sum  does  not  defeat  appeal ;  0  'Hara 
V.  McConnell,  93  U.  S.  164,  23  L.  Ed.  843,  holding  deed  made  by  order  of 
court  will  not  affect  right  of  appeal;  Burrows  v.  Mickle,  22  Fla.  574,  1  Am. 
St.  Bep.  218,  holding  satisfaction  of  judgment  no  waiver  of  right  to  ap- 
I>eal;  Morriss  v.  Garland,  78  Va.  235,  holding  acceptance  by  plaintiff  of 
satisfaction  of  decree  not  a  waiver  of  right  to  appeal. 

Denied  in  Dunham  v.  Randall,  11  Tex.  Civ.  App.  267,  32  S.  W.  720,  hold- 
ing acceptance  of  amount  awarded  by  judgment  waives  the  right  of  appeal. 

Appeal  by  defendant  after  payment  or  compliance.    Note,  13  Am. 
Dec.  550. 

Judgments — appeal  after  satisfaction.    Note,  45  Am.  St.  Bep.  271. 

Bight  of  party  who  recovers  judgment  for  less  than  his  demand  to 
appeal  after  satisfaction  of  judgment.    Note,  16  Ann.  Oas.  80. 

Bight  to  appeal  from  unfavorable  while  accepting  favorable  part  of 
decree,  judgment  or  order.    Note,  29  L.  B.  A.  (N.  S.)  25,  35. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  524. 

Where  property  has  changed  hands  by  force  of  Judgment  or  decree,  it  is 
tbe  duty  of  the  inferior  court,  on  the  cause  being  remanded,  to  restore  the 
parties  to  their  rights, 
iv—a 
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Cited  in  Morris  ▼.  Garland,  78  Va.  229,  holding,  where  jadgment  is 
versed,  lower  coart  will  direct  the  restitution  of  property. 

Miscellaneous.  Cited  in  Lowry  v.  Erwin,  5  La.  Ann.  207,  a  case  involv- 
ing  same  parties. 

7  How.  185-193,  12  Ii.  Ed.  660,  UNITED  STATES  V.  CHIOAOO. 

Whether  preliminary  Injonction  is  a  matter  of  discretion  merely,  rather 
than  of  right,  quaere. 

Cited  in  dissenting  opinion,  in  Tiffany  v.  Glover,  3  G.  Greene,  402,  ma- 
jority holding  Iowa  District  Courts  are  of  limited  jurisdiction. 

Certificate  of  division  may  include  not  only  matter  arising  in  the  progress 
of  a  cause,  hut  also  any  material  question  of  right  arising,  whether  the  suh^ 
ject  on  hearing  was  one  of  discretion  or  of  right. 

Approved  in  Bagg  ▼.  Detroit,  5  Mich.  69,  holding  law  questions  may  arise 
■tLnd  be  certified  in  chancery  cases;  State  v.  Crocker,  5  Wyo.  398,  40  Pac. 
684,  holding  that  the  statute  authorizing  a  reservation  of  questions  is  con- 
stitutional; Bagg  V.  Detroit,  6  Mich.  70,  holding,  unless  questions  are  new, 
-or  of  great  importance,  they  must  not  be  certified  pro  forma. 

Questioned  in  United  States  v.  Rosenburgh,  7  Wall.  582,  19  L.  Ed.  263, 
•dismissing  certified  question  on  motion  to  quash  indictment. 

Several  questions,  so  material  as  to  decide  the  whole  case,  may  not  gen- 
•erally  he  certified,  hut,  where  the  questions  require  an  opinion  virtually  on 
one  point,  it  is  no  ground  for  ohjection  that  that  point  is  so  vital  that  its 
4lecision  will  coyer  the  whole  case.    •^ 

Approved  in  dissenting  opinion  in  Hart  v.  Roberts,  80  Conn.  81,  66  Atl. 
1030,  majority  holding  Supreme  Court  of  Errors  will  not  on  trustees'  com- 
plaint for  order  advising  as  to  sale,  advise  or  determine  questions  which 
do  not  enter  into  determination  of  case;  Daniels  ▼.  Chicago  etc.  R.  R.  Co., 
3  Wall.  255,  18  L.  Ed.  225,  dismissing  appeal  where  whole  case  was  taken 
up. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  39S. 

Reservation,  for  military  purposes,  of  the  quarter-section  occupied  by  Fort 
'Dearborn,  near  Chicago,  part  of  the  original  cession  of  the  Northwest  Terri- 
tory, constituted  a  legal  apportionment  of  the  land  to  public  purposes,  and' 
exempted  it  from  the  rules  as  to  the  mass  of  public  lands. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  557,  126 
C.  C.  A.  376,  holding  public  lands  cannot  be  acquired  by  private  person  or 
coriioration  in  exercise  of  State  sovereignty;  Newcomb  v.  Rockport,  183 
Mass.  78,  66  N.  £.  589,  holding  under  Rev.  Laws,  c.  25,  §  15,  town  and  its 
school  committee  cannot  be  compelled  to  furnish  transportation  to  schol- 
ars living  on  island  off  coast;  United  States  v.  Baltimore  etc.  R.  R.  Co., 
1  Hughes,  143,  Fed.  Cas.  14,510,  upholding  contract  for  right  of  way  over 
Harper's  Ferry  reservation. 
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"Wlilte  the  United  States  Sapreme  Court  desires  to  sustain  the  rights  of 
States^  it  is  equally  its  doty  to  snpport  the  general  government  in  the  exercise 
of  all  ivUch  is  plainly  granted  to  it,  and  is  necessary  for  the  discharge  of 
the  powers  intrusted  to  it^ 

Cited  in  Van  Brocklin  t.  Tennessee,  117  U.  S.  161,  29  L.  Ed.  849,  6  Sup. 
Ct.  676,  holding  property  of  the  United  States  exempt  from  taxation  by 
State  authority. 

lAhd  within  a  State,  held  by  the  United  States  as  a  mere  proprietor,  and 
not  appropriated  to  special  uses,  is  subject  to  condemnation  under  the  right 
of  eminent  domain. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  336,  338, 
holding  private  rights  in  unappropriated  lands  of  the  United  States  in 
Utah  cannot  be  acquired  by  eminent  domain;  Hollister  v.  State,  9  Idaho, 
15,  71  Pac.  543,  Idaho  admission  act  does  not  prohibit  or  restrict  right  of 
eminent  domain  over  lands  granted  to  State  by  said  act;  Union  Pacific  Ry. 
Co.  V.  Burlington  etc.  R.  R.  Co.,  1  McCrary,  456,  3  Fed.  110,  holding  right 
of  way  of  Union  Pacific  Railroad  not  Federal  property  set  apart  for  its 
own  use;  Flint  etc.  R.  R.  Co.  v.  Gordon,  41  Mich.  428,  2  N.  W.  653,  holding 
right  of  way,  granted  by  United  States,  cannot  be  defeated  by  homestead- 
ers' subsequent  patent. 

Questioned  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  161,  29  L.  Ed.  849, 
6  Sup.  Ct.  676,  holding  property  of  United  States  exempt  from  taxation 
under  State  authority. 

Power  to  take  property  already  devoted  to  public  use.    Note,   87 
hJL  A.  (N.  S.)  102. 

Dedication  of  streets  may  he  made  without  deed  by  allowing  land  to  he 
used  as  a  puhlic  highway,  or  hy  selUng  lots  according  to  a  map  ALOWin^ 
streets  contiguous,  and  for  the  accommodation  of  side  owners. 

Approved  in  Evans  v.  Blankenship,  4  Ariz.  315,  39  Pac.  813,  where  plain- 
tiff's grantor  platted  land,  and  on  map  thereof  tract  was  laid  out  as 
park  and  lots  sold  with  reference  to  map,  though  grantor  afterward  offered 
land  in  suit  to  State  for  capitol  site,  its  dedication  to  city  as  public  square 
was  complete;  Riverside  v.  MacLain,  210  111.  324,  102  Am.  St  Bep.  164, 
66  L.  B.  A.  288,  71  N.  £.  414,  where  land  has  been  dedicated  a  park,  and 
accepted  as  such,  village  cannot  thereafter  use  portion  of  park  for  public 
highway;  Baker  City  etc.  Irr.  Co.  y.  Baker  City,  58  Or.  322,  113  Pac.  14, 
holding  conveyance  by  owner  of  town  site  of  lots  with  reference  to  plat 
indicating  streets  as  boundary  is  irrevocable  parol  dedication  of  streets; 
Irwin  V.  Dixon,  9  How.  31,  IS  L.  Ed.  34,  discussing  principles  of  dedication 
of  land  to  public  uses ;  United  States  v.  Illinois  etc.  R.  R.  Co.,  2  Biss.  177, 
Fed.  Cas.  15,437,  holding  record  of  map  designating  **  public  ground  for- 
ever to  remain  vacant  of  buildings"  a  dedication  to  public  use;  Chicago 
etc.  R.  R.  Co.  V.  McArthur,  53  Fed.  467,  3  C.  C.  A.  594,  holding  plot  under 
which  lots  were  sold  proved  existence  of  adjoining  street  crossing;  Stone 
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V.  Brooks,  35  Cal.  501,  and  Carter  y.  Portland,  4  Or.  BM,  both  holding 
street  dedicated  by  sale  of  lots  shown  on  map  fronting  it;  Evansville  v. 
Evans,  37  Ind.  236,  holding  where  acts  in  pais  are  relied  on,  lapse  of  time 
is  unimportant. 

Distinguished  in  Holly  Grove  v.  Smith,  63  Ark.  9,  37  S.  W.  957,  holding 
dedication  not  established  by  record  of  map  where  land  remained  inclosed 
and  cultivated;  Gwynn  v.  Homan,  15  Ind.  202,  holding  land  in  question 
not  within  the  rule;  McCormick  v.  Baltimore,  45  Md.  524,  holding  the  in^ 
tent  of  the  owner  to  dedicate  the  land  is  essential;  Carter  v.  Portland,  4 
Or.  345,  holding  there  must  be  evidence  of  clear  intention  to  dedicate; 
Pierpont  v.  Harrisville,  9  W.  Va.  219,  sustaining  injunction  to  restrain  the 
opening  of  streets  where  no  dedication  was  made. 

Dedication.    Note,  27  Am.  Dec.  568. 

Where  a  portion  of  a  tract  of  United  States  land  has  been  sold  according^ 
to  a  plan  expressly  reserving  another  portion,  and  the  streets  have  been  opened 
through  the  portion  sold,  purchasers  have  no  equitable  ground  of  complaint 
that  prolongations  of  those  streets  through  the  reserved  land  are  not  opened, 
even  though  a  municipality  or  agent  projected  such  streets  upon  the  map. 

.  Approved  in  Baker  v.  State,  47  Tex.  Cr.  486,  83  S.  W.  1124,  holding 
Federal  courts  have  exclusive  jurisdiction  over  offenses  committed  in  mili- 
tary reservation;  Illinois  v.  Illinois  etc.  R.  R.  Co.,  33  Fed.  736,  holding, 
where  Fort  Dearborn  lands  were  sold,  title  to  lots  vested  in  purchasers, 
and  title  to  streets  vested  in  Chicago. 

7  How.  19&-220,  12  L.  Ed.  666,  SACITH  ▼.  KEBNOOHEN. 

The  assignment,  for  value,  of  a  mortgage,  to  a  dtizei^  of  a  State  other 
than  that  of  the  mortgagor,  constitutes  the  assignee  a  hona  fide  purchaser, 
entitled  to  sue  in  the  Federal  court,  even  though  the  mortgagee's  purpose  in 
making  the  sale  was  to  oust  the  State  court  of  Jurisdiction,  unless  knowledge 
of  this  purpose  is  hrought  home  to  the  assignee. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  449,  50  L.  Ed.  821,  26  Sup.  Ct. 
427,  motive  with  which  creditor  invokes  jurisdiction  of  Federal  court  is 
immaterial,  if  he  has  a  justifiable  demand  and  requisite  diversity  of  citi> 
zenship  exists;  South  Dakota  v.  North  Carolina,  192  U.  S.  311,  48  L.  Ed. 
458,  24  Sup.  Ct.  272,  273,  upholding  Supreme  Court's  jurisdiction  over 
suit  by  one  State  against  another  to  enforce  payment  of  bonds  of  other 
though  bonds  originally  owned  by  individual  who  donated  them  to  com- 
plainant State;  Dickerman  v.  Northern  Trust  Company,  176  U.  S.  192,  44 
L.  Ed.  430,  20  Sup.  Ct.  315,  holding  where  proceedings  against  corporation 
were  taken  by  connivance,  they  were  not  collusive  where  debt  was  due; 
O'Neil  V.  Wolcott  Mining  Co.,  174  Fed.  538,  27  L.  R.  A.  (N.  S.)  200,  98 
C.  C.  A.  309,  holding  where  transfer  was  real  and  absolute  fact  that  its 
purpose  was  to  be  able  to  bring  action  in  Federal  court  does  not  deprive 
such  court  of  jurisdiction ;  Deshler  v.  Dodge,  16  How.  631,  14  L.  Ed.  1088, 
holding  eleventh  section  of  judiciary  act  does  not  prohibit  assigned  suits 
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for  torts;  Osborne  v.  Brooklyn  etc.  R.  R.  Co.,  5  Blatchf.  368,  Fed.  Cas. 
10,597,  holding  plaintiff's  purpose  in  acquiring  right  of  action  does  not 
affect  jurisdiction;  Perrine  v.  Thompson,  17  Blatchf.  20,  Fed.  Cas.  10,997, 
sustaining  suit  on  coupons  though  brought  merely  for  purpose  of  bringing 
suit;  Marion  y.  Ellis,  10  Fed.  412,  where  mortgage  notes  were  transferred 
to  give  jurisdiction  without  agreement  to  return  proceeds;  Whiting  ▼. 
Wellington,  10  Fed.  815,  holding  Circuit  Court  has  jurisdiction  iu  action 
for  possession  by  assignee  of  mortgage;  dissenting  opinion  in  Lehigh  Min* 
ing  etc.  Co.  v.  ^elly,  160  U.  S.  349,  40  L.  Ed.  452,  16  Sup.  Ct.  316,  majority 
holding  reincorporation  under  laws  of  another  State  and  sale  by  old  to  new 
corporation,  collusive. 

Distinguished  in  Hill  v.  Winne,  1  Biss.  277,  Fed.  Cas.  6503,  holding  a 
mortgage  is  a  chose  in  action  under  eleventh  section  of  judiciary  act; 
Clarke  v.  Janesville,  1  Biss.  101,  Fed.  Cas.  2854|  refusing  jurisdiction  of 
suit  by  foreign  assignee  of  city  bonds. 

Federal  jurisdiction  Is  not  required  upon  assignment  of  a  mortgage  to  a 
nominal  plaintiff  resident  in  a  foreign  State. 

Approved  in  Power  &  Irrigation  Co.  v.  Capay  Ditch  Co.,  226  Fed.  640, 
bill  in  nature  of  mortgagor's  bill  to  redeem  based  upon  effect  imposed  by 
State  statute  upon  instrument  executed  by  complainant's  predecessor  to 
defendant,  was  not  suit  based  on  chose  in  action  within  Judicial  Code, 
section  24;  Barney  v.  Baltimore,  6  Wall.  288,  18  L.  Ed.  827,  and  Hawley 
V.  Kepp,  2  Flipp.  178,  Fed.  Cas.  6249,  holding  colorable  transfer  for  pur- 
pose of  giving  jurisdiction  defeats  it;  Farmington  v.  Pillsbury,  114  U.  S. 
143,  29  L.  Ed.  116,  6  Sup.  Ct.  809,  and  Lake  County  Commrs.  v.  Dudley,  173 
U.  S.  251,  43  L.  Ed.  688,  19  Sup.  Ct.  401,  ordering  dismissed  collusive  suit 
to  give  jurisdiction ;  Lehigh  Min.  etc.  Co.  v.  Kelly,  160  U.  S.  333,  40  L.-  Ed. 
447,  16  Sup.  Ct.  310,  64  Fed.  403,  cases  collected  in  refusing  jurisdiction 
where  Virginia  corporation  reorganized  in  Pennsylvania  and  sold  to  the 
reincarnated  company;  Barney  v.  Baltimore,  1  Hughes,  122,  Fed.  Cas.  1029, 
holding  conveyances  without  consideration,  and  with  knowledge  of  purpose 
pi  giving  jurisdiction,  colorable;  United  States  v.  The  Fideliter,  25  Fed. 
Cas.  1067,  holding  fraudulent  nominal  transfer  of  vessel  to  obtaining 
treaty  privileges;  Jackson  &  Sharp  Co.  v.  Pearson,  60  Fed.  117,  holding 
foreign  assignee  of  railroad  could  not  sue  trustee  in  same  State  for  bonds. 

Distinguished  in  Marine  etc.  Min.  &  Mfg.  Co.  v.  Bradley,  105  U.  S.  180, 
26  L.  Ed.  1036,  sustaining  particular  suit  on  equitable  grounds ;  Blackburn 
T.  Selma  etc.  R..  R.,  2  Flipp.  538,  Fed.  Cas.  1467,  where  suit  was  not  collu- 
sive. 

Law  goveming*validity  of  transfer  of  prox>erty.    Note,  5  E.  B.  0.  928. 

Objection  to  Jurisdiction  on  the  ground  of  residence  most  be  taken  by  a 
plea  In  abatement,  and  is  too  late  upon  a  trial  on  the  merits. 

Approved  in  Desert  King  Min.  Co.  v.  Wedekind,  110  Fed.  877,  holding 
motion  to  dismiss  is  not  proper  mode  of  raising  defense  of  res  adjudicata; 
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Leahy  v.  Ortiz,  38  Tex.  Civ.  318,  85  S.  W.  825,  holding  that  even  if  defend- 
ant did  not  know  of  transfer  of  contract  until  after  consummation,  if  he 
afterward  accepted  its  benefits  and  authorized  suit  on  it,  he  cotdd  he  sued 
out  of  county  where  he  lived;  dissenting  opinion  in  Woodmont  Assn.  v» 
Town  of  Milford,  85  Conn.  529,  84  Ati.  312,  majority  holding  that  an  ob- 
jection that  court  has  no  jurisdiction  may  be  made  at  any  time ;  Sheppard 
V.  Graves,  14  How.  511,  14  L.  Ed.  520,  holding  pleas  in  abatement  are 
waived  pleading  general  issue;  De  Sobry  v.  Nicholson,  3  Wall.  423,  18 
L.  Ed.  264,  holding  objection  to  jurisdiction  on  residence  of  parties  too  late 
at  trial;  Richardson  v.  Mattison,  5  Biss.  31,  Fed.  Cas.  11,790,  holding  bill 
of  discovery  as  to  alleged  colorable  conveyance,  too  late  after  judgment; 
Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  392,  9  Fed.  238,  holding  jurisdic- 
tion established,  if  not  controverted,  by  plea  in  abatement;  Sharon  v.  Hill, 
10  Sawy.  668,  26  Fed.  723,  holding  (question  of  jurisdiction  determined  on 
plea  in  abatement;  Gause  v.  Clarksville,  1  Fed.  353,  1  McCrary,  86,  see 
note,  citing  cases,  said  to  cover  whole  ground  of  jurisdictional  question; 
Adams  v.  White,  1  Fed.  Cas.  166,  holding,  where  plea  of  jurisdiction  is  in- 
terposed, it  must  first  be  determined ;  Goodyear  v.  Blake,  10  Fed.  Cas.  646, 
holding,  upon  plea  and  trial  on  merits,  defendant  admitted  plaintiff's  ca- 
pacity to  sue;  In  re  Groome,  1  Fed.  467,  holding  question  too  late  nearly 
two  years  after  adjudication  in  bankruptcy;  Wittemore  v.  Malcomson,  28 
Fed.  606,  holding  plea  in  abatement  too  late  after  jurisdiction  admitted  or 
plea  in  bar ;  Cuthbert  v.  Galloway,  35  Fed.  468,  holding  demurrer  for  want 
of  jurisdiction  under  Code  is  plea  in  abatement;  Imperial  Refining  Co.  v. 
Wyman,  38  Fed.  576,  3  L.  B.  A.  505,  holding,  under  Ohio  statute,  a  plea 
to  the  jurisdiction  must  first  be  tried;  Williams  v.  Nottawa,  104  U.  S.  211, 
26  L.  Ed.  720,  holding  where  colorable  transfer  to  confer  jurisdiction  ap- 
peared, court  would,  itself,  dismiss  suit;  Rae  v.  Grand  Trunk  Ry.  Co.,  14 
Fed.  402,  and  Bland  v.  Fleeman,  29  Fed.  672,  both  holding,  before  act  of 
1875,  objection  could  only  be  taken  by  plea  in  abatement;  dissenting  opin- 
ion in  Lehigh  etc.  Co.  v.  Kelly,  160  U.  S.  353,  40  L.  Ed.  454,  16  Sup.  Ct. 
317,  majority  holding  sale  by  a  corporation,  to  a  reincorporation  in  an- 
other State,  colorable;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  442,  Fed. 
Cas.  16,826,  holding  plea  in  abatement  to  jurisdiction  not  a  submission  to 
it;  Jackson  etc.  Co.  v.  Pearson,  60  Fed.  117,  heading  no  Federal  jurisdic- 
tion in  suit  to  recover  bonds  by  assignee  of  owner. 

Distinguished  in  Missouri  Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  755,  SO  L.  B.  A» 
252,  16  C.  C.  A.  510,  holding  rule  abolished  by  section  5  of  act  of  March  3, 
1875,  making  it  duty  of  Federal  courts  to  dismiss  at  any  time. 

Judgment  at  law  and  a  decree  In  equity  both  come  •within  the  role  that 
the  Judgment  of  a  court  of  competent  Jurisdiction  directly  on  the  point  is, 
as  a  plea;  a  bar,  or  as  evidence,  conclusive  between  the  same  parties  or 
privies  upon  the  same  matters,  when  directly  in  question  in  another  court. 

Approved  in  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  480,  46  L.  Ed.  682,  21 
Sup.  Ct.  42,  holding  if  question  be  embraced  by  issue  made  its  determitt»> 
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tion  by  court  of  competent  jurisdiction  is  binding  independent  of  Federal 
question;  The  J.  R.  Langdon,  163  Fed.  478,  90  C.  C.  A.  18,  applying  rule  in 
libel  to  enforce  maritime  lien;  Eattel  v.  Trustees  etc.  Improvement  Fund, 
139  Fed.  956,  where  Florida  internal  improvement  trustees  have  been  joined 
in  foreclosure  of  mortgage  given  by  railroad,  and  among  other  things 
covered  by  mortgage  was  certificate  from  trustees  reciting  congressional 
act  relating  to  swamp-lands  and  its  acceptance  by  Florida,  act  creating 
board  and  State  act  making  grant  in  aid  of  railroad,  trustees  are  estopped 
from  denying  title;  Georgia  etc.  Co.  v.  Wright,  132  Fed.  917,  Georgia  Su- 
preme Court  decision  in  suit  between  State  and  corporation  that  charter 
precluded  tax  in  excess  of  certain  rate,  decision  concludes  State  in  subse- 
quent suit  for  taxes  of  different  year  or  under  different  statute;  Norton  v. 
House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  determining  conclusiveness 
of  chancery  decree  involving  rights  under  will  as  to  property  situated  in 
another  State;  Wilkinson  v.  Lehman-Durr  Co.,  150  Ala.  468,  124  Am.  St. 
Bep.  75,  43  South.  858,  holding  where  decree,  establishing  validity  of  deed, 
was  valid  on  its  face,  it  could  not  be  collaterally  attacked  because  plaintiff 
was  insane  when  action  was  brought;  McGrantt  v.  Baggett,  128  Ala.  485, 
29  South.  199,  holding  decree  in  ejectment  is  conclusive  in  action  to  have 
deed  whose  validity  had  been  put  in  issue  in  ejectment;  Territory  v» 
Hopkins,  9  Okl.  150,  59  Pac.  981,  where  court  of  competent  jurisdiction 
has  determined  validity  of  bonds  involved  in  proceeding  provided  by 
statute,  decree  is  conclusive;  The  Johnson  Co.  v.  Wharton,  152  U.  S.  257^ 

38  L.  Ed.  432,  14  Sup.  Ct.  610,  holding  judgment  on  suit  for  royalties 
bars  suit  for  others  under  same  claims;  Dowell  v.  Appl^ate,  152  U.  S» 
344,  38  L.  Ed.  469,  14  Sup.  Ct.  618,  applying  rule  to  suit  for  sale  of  lands 
to  satisfy  claims;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  687, 

39  L.  Ed.  862,  15  Sup.  Ct.  735,  holding  judgment  by  default  conclusive  on 
essential  matters;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  397,  42 
L.  Ed.  211,  17  Sup.  Ct.  914,  holding  judgments  exempting  bank  from 
taxes  conclusive  in  suit  for  subsequent  taxes;  Southern  Pac.  R.  R.  Co. 
V.  United  States,  168  U.  S.  49,  42  L.  Ed.  377,  18  Sup.  Ct.  27,  28,  hold- 
ing rule  applies  even  when  second  suit  is  for  new  cause  of  action; 
Murray  v.  Lovejoy,  2  Cliff.  201,  Fed.  Cas.  9963,  holding  judgment  against 
sheriff  for  property  attached  bars  suit  by  attaching  creditor;  New  Orleans 
etc.  R.  R.  Co.  V.  New  Orleans,  4  Woods,  5,  14  Fed.  376,  holding  decree 
free  from  ambiguity  sx)eaks  for  itself  and  is  final;  Strang  v.  Moon,  72 
Ala.  465,  and  Tracy  v.  Shumate,  22  W.  Va.  509,  both  holding  decree  in 
chancery  as  effective  as  judgment  at  law;  Wales  v.  Lyon,  2  Mich.  282, 
holding  judgment  conclusive  evidence  in  subsequent  suit;  Land  v.  Kevin, 
52  Miss.  347,  holding  rule  applies  whether  point  necessarily  determined 
was  of  law  or  fact;  Garton  v.  Botts,  73  Mo^  276,  holding  final  settlement 
of  curator  in  probate  same  effect  as  judgment;  Tilson  v.  Davis,  32  Ghratt. 
104,  collecting  cases  and  holding  judgment  a  bar  as  to  matters  which 
might  have  been  determined. 

Distinguished  in  De  Watteville  v.  Sims,  44  Okl.  714,  146  Pac.  226,  hold- 
ing person  purchasing  land  not  bound  by  judgment  against  his  grantor 
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in  action  brought  after  purchase  and  to  which  he  was  not  party;  Tyl«r  v. 
Hyde,  2  Blatchf.  313,  Fed.  Cas.  14,309,  holding  dismissal  of  bill  against 
junior  patentee  not  adjudication  of  validity  of  patents;  Boyle  v.  WallacOi 
81  Ala.  355,  8  South.  195,  holding  judgment  in  ejectment  not  a  bar  to 
suit  for  personal  property  included  in  same  conveyance. 

Estoppel  by  judgment.    Note,  IS  Am.  Dec.  99. 

Conclusiveness  of  judgments  in  ejectment.    Note,  85  Axel  Dec.  209. 

Both  under  the  tbirty-f  ourth  section  of  the  Judiciary  act  and  the  general 
rule  of  law,  It  belongs  to  State  courts  to  expound  their  own  statutes;  and 
when  thus  expounded  the  decision  governs  in  all  cases  depending  on  the  local 
laws. 

Approved  in  Bui^ess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  865,  2  Sup. 
Ct.  22,  refusing  to  follow  Missouri  decision  rendered  in  similar  action 
after  decision  in  Circuit  Court;  State  of  New  Hampshire  v.  Grand  Trunk 
Ry.,  3  Fed.  889,  holding  qui  tam  action  for  personal  injuries  in  nature 
of  criminal  action.  ~. 

Distinguished  in  Burgess  v.  Seligman,  holding  Federal  courts  in  suits 
between  citizens  of  different  States  must  use  their  own  judgment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol« 
lowed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  433. 

7  How.  220-234,  12  Lu  Ed.  675,  M'LAUOHLIN  ▼.  BANK  OF  POTOMAC. 

When  an  issue  is  sent  by  a  court  of  equity  to  be  tried  by  a  Jury,  excep-^ 
tions  taken  at  the  trial  must  be  brought  before  the  court  of  equity  and  there 
decided,  in  order  to  bring  them  before  the  appellate  court  for  review. 

Cited  in  Johnson  v.  Harmon,  94  U.  S.  379,  24  L.  Ed.  274,  holding  the 
verdict  may  or  may  not  have  been  the  ground  of  decree. 

Question  of  whetber  or  not  conveyances  were  fraudulent  was  properly  sub- 
mitted to  a  Jury.  Fraud  is  often  a  question  of  mixed  law  and  fact,  and  the 
Jury  can  be  instructed  upon  the  law. 

Cited  in  Brooks  v.  Norcross,  4  Fed.  Cas.  294,  holding  allowance  of  jury 
trial  is  discretionary,  not  a  matter  of  right. 

While  a  pre-existing  debt  is  usually  necessary  to  entitle  a  creditor  to  sue 
to  set  aside  conveyances  on  the  ground  of  fraud,  a  note  held  by  a  bank  and* 
renewed  from  time  to  time  by  the  same  maker  and  indorser,  constitutes  thsf 
bank  sucb  a  creditor,  although  the  note  was  not  due  when  the  conveyances; 
were  made. 

Approved  in  National  Bank  of  Commerce  v.  Rockefeller,  174  Fed.  25, 
98  C.  C.  A.  8,  holding  on  contract  of  guaranty  for  pajnnent  of  debts  for 
which  party  guaranteed  may  become  liable,  guarantor  cannot  be  held  on 
executory  contracts  on  which  liability  was  contingent;  Lamon  v.  McKee, 
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7  Mackey  (D.  C),  459,  holding  question  as  to  whether  court  has  juris- 
diction to  order  defendant  to  pay  fund  into  court  depends  upon  allegations 
of  bill  and  not  on  admissions  in  answer;  Ayers  v.  Harrell,  111  Ga.  864, 
36  S.  E.  946,  holding  in  attack  on  wife's  deed  from  husband  fact  that 
husband  was  surety  for  another  at  time  of  conveyance  is  immaterial; 
First  Nat.  Bank  of  Albuquerque  v.  Lesser,  9  N.  M.  609,  68  Pao.  347,  holder 
of  renewal  note  is  entitled  to  same  remedies  against  fraudulent  trans- 
fer of  property  as  if  he  were  proceeding  upon  the  original  note;  Crocker 
V.  Huntzicker,  113  Wis.  191,  88  N.  W.  236,  holding  renewal  of  subsisting 
indebtedness  does  not  validate  fraudulent  conveyance  as  to  holder  of 
note;  King  v.  Doane,  139  U.  S.  172,  35  L.  Ed.  87,  11  Sup.  Ct.  467,  and 
Preston  Nat.  Bank  v.  Pierson,  112  Mich.  438,  70  N.  W.  1015,  holding  mere 
renewal  of  note  does  not  affect  status  of  original  parties;  Lee  v.  HoUistcr, 
6  Fed.  757,  and  Lowry  v.  Fisher,  2  Bush,  75,  92  Am.  Doc.  477,  both  hold- 
ing renewals  of  notes  did  not  pay  original  debt;  Reel  v.  Livingston,  34 
Fla.  384,  43  Am.  St.  Rep.  207,  16  South.  286,  holding  contingent  liability 
of  surety  creates  relation  of  debtor  and  creditor;  Post  v.  Stiger,  29 
N.  J.  Eq.  558,  holding  after  breach  of  covenant  of  seizin  the  covenantee 
is  a  creditor. 

Voluntary  conveyances.    Note,  14  Axo.  St  Bep.  744. 

Claims  against  which  voluntary  conveyances  may  be  avoided.    Note, 
52  Am.  Dec.  117. 

Validity  of  conveyance  as  against  creditor  whose  claim  is  contingent. 
Note,  Ann.  Gas.  1914D,  704,  768.  ' 

Renewal  note  as  discharging  original  note.    Note,  Ann.  Gas.  1915A» 
1086. 

Payment  by  commercial  paper.    Note,  35  L.  R.  A.  (N.  S.)  S. 

An  Indoiser  Is  never  liable  unless  the  maker  has  become  so,  and  when 
both  have  become  liable  an  action  will  lie  against  either;  bence  it  was  not 
necessary  to  look  first  to  property  of  the.  maker  before  proceeding  against  the 
administrator  of  the  indorser. 

Approved  in  Goldberg  v.  Parker,  87  Conn.  105,  Ann.  Gas.  1914G,  1059, 
46  L.  R.  A.  (N.  S.)  1097,  87  Atl.  557,  holding  that  obligation  of  surety 
began  when  he  signed  officer's  receipt  given  in  place  of  attachment;  Mer- 
chants' Nat.  Bank  v.  Grood,  21  W.  Va.  467,  holding  each  joint  and  several 
maker  liable  as  principal. 

Where  the  personal  liability  of  an  administrator  has  been  established  by 
1^  judgment,  suggesting  a  devastavit,  and  execution  returned  nulla  bona,  the 
judgmmt  is  good  evidence  of  the  debt  as  against  the  surety  of  the  adminis- 
tnXor,  fM  well  as  the  fraudulent  grantee  of  the  intestate. 

Approved  in  Moses  ▼.  United  States,  166  U.  S.  600,  41  L.  Ed.  1130,  17 
Sup.  Ct.  693,  holding  judgment  against  public  officer  for  fraud  evidence 
i^ainst  sureties;  Hills  y»  Sherwood,  48  Cal.  394,  holding  judgment  against 
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executor  prima  facie  evidence  of  indebtedness  of  testator;  Alston  ▼* 
Rowels,  13  Fla.  130,  holding  representatives  of  deceased  partner  stand  as 
creditors  of  surviving  partner;  Charles  v.  Hoskins,  14  Iowa,  473,  83  Am* 
Dec.  879,  judgment  against  principal  prima  facie  evidence  against  sureties; 
State  v.  Jennings,  14  Ohio  St.  76,  holding  judgment  against  constable 
primti  facie  evidence  against  sureties ;  Chamberlain  v.  Gbdf rey,  36  Vt.  384, 
84  Am.  Dec.  693,  holding  sheriff's  sureties  bound  by  judgment,  estab- 
lishing neglect  of  deputy;  Spencer  v.  Dearth,  43  Vt.  107,  holding  relation 
between  joint  and  several  contractors  creates  privity  between  them;  John- 
son V.  Gill,  27  Gratt.  597,  holding  reports  and  decree  against  executor 
prima  facie  evidence  against  his  fraudulent  grantees;  Stephens  v.  Shafer, 
48  Wis.  63,  S3  Am.  Bep.  799,  3  N.  W.  840,  collecting  cases  and  holding 
such  judgment  prima  fadie  evidence  of  default  and  amount  thereof. 

Denied  in  Pico  ▼.  Webster,  14  Cal.  206,  73  Am.  Dec.  650,  holding 
sureties  on  of&cial  bonds  are  not  bound  by  judgments  against  principal. 

Effect  upon  sureties  of  judgments  against  principals.    Note,  33  Am. 
B^.  804. 

Judgments    against   principals   as   evidence   against   sureties.    Note, 
83  Am.  Dec.  383. 

Effect  against  surety  of  judgment  against  officer.    Note,  52  L.  R.  A. 
171,  174. 

Fraudulent  conveyances  by  one  secondarily  liable.    Note,  47  L.  B.  A. 
(N.  S.)  320. 

Creditor's  right  to  resort  to  equity  to  reach  assets.    Note',  25  Am^ 
Dec.  313. 

Miscellaneous.  Cited  in  Carey  v.  Roosevelt,  91  Fed.  568,  to  point  that 
assets  of  estate  may  be  followed  by  creditors  into  hands  of  distributees; 
Indianapolis  etc.  R.  R.  Co.  v.  Indianapolis,  12  Ind.  624,  apparently 
erroneous. 

7  How.  234-260,  12  L.  Ed.  681,  WAGNEB  ▼.  BAIBD. 

Courts  of  equity,  In  cases  of  concurrent  Joxlsdiction,  will  follow  in  obe- 
dience to,  rather  than  by  way  of  analogy,  the  statutes  of  limitations  governing 
like  cases  at  law;  while  in  many  other  cases  they  will  act  upon  the  analogy 
of  the  limitations  at  law.    . 

Approved  in  Davey  v.  Dodge,  213  Fed.  726,  130  C.  C.  A.  236,  holding 
creditor's  suit  to  enforce  collection  of  judgment  seventeen  years  old 
barred  by  laches;  Burgess  v.  Hillman,  200  Fed.  931, 119  C.  C.  A.  226,  hold- 
ing plaintiff's  right  to  relief  in  regard  to  school  lands  was  barred  by 
laches;  Broatch  v.  Boysen,  175  Fed.  707,  99  C.  C.  A.  278,  holding  where 
contract  contained  mutual  covenants  binding  on  all  it  could  be  enforced 
as  not  barred  by  laches;  Bower  v.  Stein,  165  Fed.  234,  holding  mortgagor 
having  delayed  payment  of  debt  from  1896  to  1907  when  he  tendered 
payment  and  began  suit  in  equity  to  set  aside  foreclosure  sale  made  in 
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1898,  he  was  gailty  of  laches ;  Williams  v.  Neely,  134  Fed.  13,  69^  L.  B.  A. 
232,  67  C.  C.  A.  171,  it  is  not  culpable  laches  for  one  who  has  defense 
of  reduction  to  note  which  is  in  litigation  in  another  court  to  wait  till 
an  affirmative  action  at  law  on  subject  of  defense  is  barred,  and  until 
equitable  defense  is  barred  in  action  on  note,  to  enjoin  prosecution  of 
latter  action  until  his  defense  is  allowed;  Boynton  v.  Haggart,  120  Fed. 
830,  57  C.  G.  A.  301,  holding  where  analogous  limitation  at  law  was  five 
years,  equitable  suit  to  avoid  patent  brought  thirty  years  after  accrual 
is  barred ;  Richardson  v.  Olivier,  105  Fed.  281,  63  L.  R.  A.  113,  44  C.  C.  A. 
468,  holding  suit  commenced  within  three  years  of  insolvency  to  recover 
against  bank  receiver  proceeds  of  check  fraudulently  received  by  bank 
officials  after  its  insolvency  is  not  barred  by  laches;  Williamson  v.  Mon- 
roe, 101  Fed.  329,  330,  holding  equity  suit  will  not  be  stayed  for  laches 
before  statute  of  limitations  has  run  imless  it  is  inequitable  to  permit 
suit  to  be  maintained  after  lapse  of  briefer  time;  Patterson  v.  Hewitt, 
11  N.  M.  42,  55  L.  R.  A.  658,  66  Pac.  564,  applying  rule  to  bill  to  enforce 
rights  arising  under  verbal  agreement  relating  to  mining  locations;  Bailey 
V.  Calfee,  49  W.  Va.  646,  39  S.  E.  649,  refusing  to  set  aside  conveyances 
acquired  through  purchaser  at  judicial  sale  when  long  time  had  elapsed; 
Badger  v.  Badger,  2  Cliff.  153,  154,  Fed.  Gas.  718,  holding  equity  will  not 
entertain  suit  barred  at  law;  Bedilian  v.  Seaton,  3  Wall.  Jr.  287,  Fed. 
Gas.  1218,  refusing  to  set  aside  statute  to  enforce  trust;  Rugan  v.  Sabin, 
53  Fed.  ^0,  3  G.  G.  A.  578,  collecting  cases  and  refusing  to  cancel  deed 
where  plaintiff  waited  for  more  than  statutory  period;  Percy  v.  Cockrill, 
53  Fed.  876,  4  C.  C.  A.  73,  holding  constructive  trust  ought  not  to  be 
enforced  after  statutory  period;  Scheftel  v.  Hays,  58  Fed.  460,  7  G.  G.  A. 
308,  holding  fraudulent  transaction  will  not  be  set  aside  where  complain- 
ant remains  quiescent  after  statutory  x)eriod;  Kelley  v.  Boettcher,  85  Fed. 
62,  29  G.  G.  A.  14,  holding  suit  for  fraud  not  barred  by  laches  within 
statutory  period;  York's  Appeal,  110  Pa.  St.  83,  2  Atl.  69,  holding  legal 
claim  barred  by  statute,  barred  in  equity;  Godden  v.  Kimmell,  99  U.  S. 
210,  25  L.  Ed.  434,  denying  accounting;  Sullivan  v.  Portland  etc.  R.  R., 
4  Gliff.  226,  Fed.  Gas.  13,596,  dismissing  bill  to  foreclose  mortgage;  Hal- 
sey  V.  Gheney,  68  Fed.  768,  15  G.  G.  A.  656,  afi&rming  decree  of  Gircuit 
Court  dismissing  bill  for  accounting. 

Distinguished  in  Abraham  v.  Ordway,  158  U.  S.  421,  422,  39  L.  Ed.  1039, 
15  Sup.  Ct.  896,  holding,  independent  of  limitations  at  law,  equity  will 
apply  defense  of  its  own. 

Oourts  of  equity,  in  cases  where  no  statute  of  limitation  directly  governs, 
will  act  upon  their  own  inherent  doctrine  of  discouraging,  for  the  peace  of 
society,  antiquated  demands  by  refusing  to  interfere  where  there  have  been 
gross  laches  la  prosecuting  rights,  unless  it  be  shown  that  the  laches  were; 
caused  by  the  fraud  or  concealment  of  adverse  party;  accordingly  claim  under 
a  voluntary  post-nuptial  settlement,  more  than  forty  years  old,  is  stale. 

Approved  in  Potts  v.  Alexander,  118  Fed.  887,  holding  defense  of  laches 
may  be  interposed  by  plea,  answer^  or  demurrer,  or  it  may  be  raised  on 
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hearing  or  preliminary  thereto;  Gray  v.  Whittemore,  192  Mass.  380,  11^ 
Am.  St.  Bep.  246,  10  L.  B.  A.  (N.  S.)  1143,  78  N.  E.  427,  arguendo;  Lands- 
dale  v.*  Smith,  106  U.  S.  392,  27  L.  Ed.  219,  1  Sup.  Ct.  351,  holding  bUl 
showing  unreasonable  delay  by  complainant  open  to  demurrer;  Philippi 
V.  Philippe,  115  U.  S.  159,  29  L.  Ed.  340,  5  Sup.  Ct.  1185,  presuming  set- 
tlement  by  trustee  when  proceedings  were  not  commenced  within  twenty 
years;  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  Ed.  720,  7  Sup.  Ct.  612, 
holding  cestui  que  trust  barred  after  lapse  of  fifty  years  from  enforcing 
trust ;  Hammond  v.  Hopkins,  143  U.  S.  264,  36  L.  Ed.  150,  12  Sup.  Ct.  432, 
holding  cestuis  que  trust  barred  by  delay  from  enforcing  trust;  Abraham 
V.  Ordway,  158  U.  S.  420,  39  L.  Ed.  1039,  15  Sup.  Ct.  895,  denying  relief 
where  nimeteen  years  have  elapsed  before  suit  is  brought;  Fisher  v.  Boody,. 
1  Curt.  219,  Fed.  Cas.  4814,  refusing  to  set  aside  conveyance  of  land  after 
a  lapse  of  nine  years;  Marsh  v.  Whitmore,  1  Hask.  404,  Fed.  Cas.  9122, 
holding  suit  in  equity  for  accounting  barred  by  plaintiff's  laches;  Naddo 
V.  Bardon,  47  Fed.  790,  holding  ten  years'  acquiescence  in  repudiation  of 
trust  a  bar  to  equitable  relief ;  St.  PauJ  etc.  R.  R.  Co.  v.  Sage,  49  Fed.  324,. 
1  C.  C.  A.  256,  refusing  relief  on  ground  of  unreasonable  delay  in  assert- 
ing claim  to  land;  Reed  v.  Dingess,  56  Fed.  176,  dismissing  bill  where 
delay  of  trustees  to  execute  trust  is  unexplained;  Halsey  v.  Cheney,  68 
Fed.  768,  15  C.  C.  A.  656,  afitening  decree  of  Circuit  Court  dismissing 
bill  for  accounting;  Johnson  v.  Toulmin,  18  Ala.  62,  52  Am.  Dec.  220,. 
offering  decree  denying  relief  where  plaintiff  acquiesced  in  exclusive 
possession  of  another;  Martin  v.  Ddcatur,  31  Ala.  122,  holding  sufficient 
showing  not  made  to  excuse  delay;  Gibson  v.  Herriott,  55  Ark.  93,  29 
Am.  St.  Bep.  21,  17  S.  W.  590,  holding  right  to  set  aside  sale  lost  through 
laches;  Sanchez  v.  Dow,  23  Fla.  449,  2  South.  844,  holding  claim  barred 
when  there  has  been  delay  in  enforcing  it;  Woolfolk  v.  B^eatly,  18  Ga, 
524,  holding  failure  to  take  administration  out,  no  excuse  for  not  enforcing 
rights ;  Murdock  v.  Mitchell,  30  Ga.  78,  76  Am.  Dec.  686,  granting  injunc- 
tion  restraining  administrator  from  commencing  action;  Harlow  v.  Lake 
Superior  etc.  Co.,  41  Mich.  590,  2  N.  W.  917,  holding  bill  for  an  accounting 
properly  dismissed;  Barton  v.  Long,  45  N.  J.  Eq.  850,  14  Atl.  570,  refus- 
ing to  set  aside  exchange  of  lands ;  Clark  v.  Potter,  32  Ohio  St.  61,  declin- 
ing to  enforce  decree  a^ijainst  innocent  purchasers;  Packer  v.  Noble,  103 
Pa.  St.  226,  holding  offer  to  perform  contract  made  too  late;  York's  Ap- 
peal, 110  Pa.  St.  83,  2  Atl.  69,  holding  claim  stale  for  failure  to  set  it  up 
within  statutory  period;  Hayes'  Appeal,  113  Pa.  St.  386,  6  Atl.  146,  hold- 
ing that  no  reason  for  delay  shown  in  bill;  Doggett  v.  Helm,  17  Gratt.  97, 
dismissing  bill  for  failure  to  prosecute  suit  with  due  diligence;  Bargamin 
v.  Clarke,  20  Gratt.  553,  holding  lapse  of  time  in  bringing  suit  barred  ap- 
pellant's  claim;  Wilson  v.  Barclay,  22  Gratt.  542,  reversing  judgment 
sustaining  suit,  brought  after  long  delay;  Scott  v.  Isaacs,  85  Va.  719, 
refusing  to  grant  purchaser  of  note  relief;  Pussy  v.  Gardner,  21  W.  Va. 
485,  refusing  to  cancel  deed;  Fowler  v.  Lewis,  36  W,  Va.  135,  14  S.  E. 
455,  holding  long  acquiescence,  unexplainedi  defeated  plaintiff's  right  to 
rescind  sale. 
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Distingfoished  in  Nelson  v.  Worthington^  3  App.  D.  C.  507,  where  in 
partition  proceedings  it  was-  agreed  that  fund  of  two  thousand  dollars 
should  be  retained  by  trustees  to  pay  taxes  due  and  later  they  divided 
surplus,  petition  by  one  coparcener  filed  twelve  years  later  ailing  that 
other  assets  of  estate  were  properly  applicable  to  taxes  due  on  petitioner's 
land  which  had  been  overlooked,  was  not  barred;  Greene  v.  Bishop,  1  Cliff. 
202,  Fed.  Cas.  5763,  holding  failure  to  prosecute  a  suit  within  a  year  no 
bar  to  equitable  relief;  Kittle  v.  Hall,  24  Blatchf.  188,  29  Fed.  511,  hold- 
ing delay  of  seven  years  in  bringing  suit  not  unreasonable;  Wilson  v. 
Anthony,  19  Ark.  22,  collecting  eases  and  holding  an  elapse  of  six  years 
not  an  unreasonable  time  "v^ithin  which  to  file  bill. 

When  equity  will  refuse  relief  because  of  laches.    Notes,  12  Am.  Dec. 
868,  371 ;  64  Am.  Dec.  130,  131. 

Stale  claims.    Notes,  2  Am.  St.  Bep.  795 ;  23  Am.  St.  Rep.  149. 

Miscellaneous.  Citecl  in  People  v.  Nostrand,  46  N.  Y.  382,  holding  that 
an  office  is  a.  public  charge  or  employment. 

7  How.  260-262,  12  !•.  Ed.  692,  MATHESON  ▼.  BANK  OF  MOBILE. 

Supreme  Court,  on  error  to  State  court,  may  examine  into  the  validity  of 
State  statute  challenged  as  infringing  Federal  limitations,  only  when  sucb 
question  is  raised  and  decided  by  the  State  court  of  last  resort  in  favor  of 
tlie  validity  of  such  statute. 

Approved  in  Fleming  v.  Clark,  12  Allen,  197,  holding  the  necessity  of 
decision  of  State  court  of  last  resort  cannot  be  waived  by  agreement. 

Where  Alabama  Supreme  Court  affirmed  a  Judgment  on  the  ground  that 
no  transczipt  had  heen  filed,  and  no  question  or  matter  of  any  right  in  contest 
in  the  suit  was  raised  and  decided,  the  record  presents  nothing  which  the 
Federal  Supreme  Court  is  authorized  to  review. 

Approved  in  Nauer  v.  Thomas^  13  Allen,  577,  holding  record  of  judgment 
fails  to  disclose  any  question  to  give  United  States  Suprenle  Court 
Jurisdiction. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.     Note,  6S  L.  B.  A.  44. 

7  How.  262-272,  12  L.  Ed.  693,  M'ABTHTJB'S  HEIBS  V.  DXTNN'S  HEIBS. 

Where  validity  of  patent  granted  upon  location  in  the  name  of  one  de- 
ceased is  questioned,  the  proposition  of  law  that  an  entry  made  in  the  name 
of  a  dead  man  Is  void,  is  not  decisive  upon  it.  The  second  sections  of  the  acts 
of  1807  and  1823^  providing  no  locations  shall  be  made  on  tracts  for  which, 
patents  have  previously  issued,  protects  patents,  whether  entered  in  the  names 
<}t  persons  living  or  dead. 

Approved  in  Niswanger  v.  Saunders,  1  Wall.  439,  17  L.  Ed.  601,  ren- 
•dering  void  a  subsequent  entry,  where  first  survey  is  regular  on  its  face; 
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Sammers  y.  Davis,  49  Tex.  555,  holding  act  similar  to  proviso  of  1807  pro- 
tected a  void  title  from  a  subsequent  location;  Winsor  v.  O'Connor,  69 
Tex.  577,  8  S.  W.  522,  holding  under  act  similar  to  proviso  of  1807,  land 
embraced  in  a  void  grant  protected;  Massey  v.  Galveston  etc.  R.  R.  Co., 
7  Tex.  Civ.  App.  653,  27  S.  W.  209,  holding  land  surveyed  protected  from 
subsequent  location  by  act  of  1858;  Traver  v.  Smith,  38  Ala.  141,  refusing 
executor  right  to  maintain  action  on  patent  issued  in  the  name  of  dead 
iperson. 

Distinguished  in  Price  v.  Johnston,  1  Ohio  St.  395,  holding  that  under 
the  proviso  of  act  of  1807,  a  patent  taken  in  name  of  one  dead  does  not 
inure  to  benefit  of  heir;  Stubblefield  v.  Boggi^  2  Ohio  St.  219,  upholding 
location  on  land  previously  covered  by  an  unsurveyed  and  void  entry; 
Saunders  v.  Niswanger,  11  Ohio  St.  304,  305,  holding  survey  unsupported 
by  valid  warrant  and  made  without  authority  not  a  bar  to  subsequent 
location. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83 
Am.  Dec.  468. 

7  How.  272-276,  12  li.  Ed.  698,  MACE  ▼.  WELLS. 

Where  the  surety  of  a  promissory  note,  not  yet  due,  liable  for  Its  pay-' 
ment,  fails  to  prove  under  fifth  section  of  tbe  bankruptcy  act  his  demand 
agaluBt  the  maker  of  the  note,  who  had  become  bankrupt,  such  demand,  mider 
the  fourth  section  of  the  same  act,  is  barred  by  a  certificate  and  discharge, 
in  bankruptcy. 

Approved  in  Williams  v.  United  States  Fidelity  etc.  Co.,  236  U.  S.  557, 
69  If.  Ed.  717,  35  Sup.  Ct.  289,  holding  discharge  in  bankruptcy  acquits 
obligation  of  bankrupt  to  indemnify  surety  although  latter  did  not  pay 
damage  till  later;  Phillips  v.  Dreher  Shoe  Co.,  112  Fed.  406,  holding  surety 
who  has  not  paid  note  cannot  petition  that  principal  debtor  be  declared 
bankrupt;  Sweaney  v.  Baugher,  166  Ind.  560,  77  N.  E.  1085,  holding  claim 
of  loan  company  was  'extinguished  by  bankrupt's  discharge;  In  re  Perkins, 
6  Biss.  192,  Fed.  Cas.  10,983,  10  N.  B.  R.  535,  holding  that  liability  of 
principal  to  surety  exists  when  instrument  is  signed ;  In  re  American  Plate 
Glass  Ins.  Co.,  12  Bank.  Beg.  57,  1  Fed.  Cas.  716,  holding  insurance  policy- 
holder entitled  to  share  in  dividends  before  final  dividend;  Lipscomb  v. 
Grace,  26  Ark.  236,  7  Am.  Rep.  610,  holding  certificate  of  discharge  bar 
against  surety  failing  to  prove  his  contingent  liability;  Bates  v.  West,  19 
111.  135,  holding  contingent  liability  upon  warranty  discharged  by  certifi- 
cate in  bankruptcy;  Noland  v.  Wayne,  31  La.  Ann.  403,  holding  principal's 
liability  discharged  though  surety  had  paid  nothing  at  time  of  adjudica- 
tion; Treat  v.  Gilmore,  49  Me.  39,  holding  indorser's  liability  upon  note 
before  payment  provable  against  bankrupt ;  Hunt  v.  Taylor,  108  Mass.  509, 
holding  indorser  paying  after  commencement  of  bankruptcy  proceedin-^s 
not  entitled  to  recover  from  drawee ;  Fisher  v.  TiflPt,  127  Mass.  315,  holding 
failure  of  partner  to  prove  claim  on  indemnity  bond,  barred  by  discharge 
in  bankruptcy;  Stark  v.  Stinson,  23  N.  H.  260,  holding  discharge  in  bank- 
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ruptcy  final  as  to  sureties;  Crafts  v.  Mott,  4  N.  Y.  606,  holding  discharge 
in  bankruptcy  a  bar  where, party  was  liable  to  pay  the  principal's  debt; 
Fulwood  v.  Bushfield,  14  Pa.  St.  91,  holding  surety  liable  at  time  of  bank- 
rupt's application  not  entitled  to  recover;  Stone  v.  Miller,  16  Pa.  St.  458, 
holding  disch&rge  of  debtor  released  him  from  liability  on  contract  of 
guaranty;  Clarke  v.  Porter,  25  Pa.  St.  142,  holding  bankrupt  discharged 
from  contingent  demand  of  surety;  Fisher  y.  Tifft,  12  R.  I.  59,  holding 
an  action  brought  upon  covenant  of  indemnity  barred  by  discharge  in 
bankruptcy;  Liddell  y.  Wiswell,  59  Yt.  368,  8  Atl.  682,  holding  defendant's 
discharge  a  bar  to  action  by  surety ;  Hill  v.  Trainer,  49  Wis.  548,  5  N.  W. 
933,  holding  discharge  in  bankruptcy  relieves  one  froln  obligation  to  co- 
partner for  debts  of  firm ;  Davis  v.  McCurdy,  50  Wis.  575,  7  N.  W.  667, 
collecting  cases  and  holding  surety's  liability  on  gfu&x'dianship  bond  prov- 
able against  bankrupt  in  bankiniptcy  proceedings;  Tieman  v.  Woodruff,  5 
McLean,  353,  Fed.  Cas.  14,028,  holding  granting  bankrupt  maker  of  note 
further  time  did  not  release  indorser;  Post  v.  Losey,  111  Ind.  80,  60  Am. 
Bep.  681,  12  N.  E.  124,  holding  extension  of  time  given  to  principal  re- 
leases the  property  of  surety;  Femald  v.  Clark,  84  Me.  236,  24  Atl.  823, 
holding  same  debts  cannot  be  proven -against  bankrupt  by  indemnified 
partner  and  creditors;  Ex  parte  Souther,  9  Bank.  Reg.  505,  Fed.  Cas. 
13,184,  holding  receipt  of  money  from  indorser  not  preventing  holder  from 
proving  note  against  promisor;  Guild  v.  Butler,  122  Mass.  499,  28  Am. 
Bep.  379,  holding  creditors  agreeing  to  composition  do  not  release  surety 
for  the  same  debt;  Hayer  v.  Comstock,  115  Iowa,  191,  88  N.  W.  353, 
arguendo. 

Distinguished  in  Steele  v.  Graves,  68  Ala.  29,  holding  liability  of  surety 
on  administrator's  bond  before  settlement  not  a  provable  debt;  Leigh  ton 
V.  Atkins,  35  Me.  120,  holding  discharge  in  bankruptcy  not  releasing  prin- 
cipal when  surety  paid  judgment  subsequent  to  discharge ;  French  v.  Morse^ 
2  Gray,  113,  holding  certificate  of  discharge  no  bar  to  action  on  covenant 
against  encumbrances  broken  subsequent  thereto;  Thayer  v.  Daniels,  110 
Mass.  346,  holding  claim  of  surety  to  recover  from  principal  not  barred 
by  discharge  in  insolvency ;  Maguire  v.  Reggin,  44  Mo.  517,  holding  demand 
against  bankrupt  upon  covenant  of  seizin  not  barred  by  discharge  in 
bankruptcy;  Thomas  v.  Liebke,  9  Mo.  App.  428,  holding  surety  who  paid 
principal's  debt  not  affected  by  composition  agreement  of  principal's 
creditors;  Swain  v.  Barber,  29  Vt.  295,  holding  claim  for  contribution  from 
cosurety  not  barred  by  a  discharge  in  bankruptcy.- 

7  How.  276-279,  12  Lu  Ed.  699,  BODLET  v.  GOODBICH. 

Where  such  a  deed  shows  on  its  face  an  Intent  to  postpone  the  payment 
of  debts,  which  assignment  was  to  be  carried  into  effect  by  the  consent  of  the 
creditors,  such  deed  is  not  binding  npon,  bat  ftandolent  as  to  a  creditor  who 
did  not  consent. 

Approved  in  Birdsall  v.  Welch,  6  D.  C.  331,  holding  that  if  debtor  in 
failing  circomstanees  makes  assignment  of  part  of  his  property  in  trust 
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to  pay  one  or  more  of  bis  ereditors,  and  reserves  balance,  if  any,  to  bim- 
self,  transfer  is  void;  Morgan  Bros.  v.  Dayton  Coal  etc.  Co.,  134  Tenn.  270, 
183  S.  W.  1029,  upholding  mortgage  with  reservation  of  plant  and  equip- 
ment to  carry  on  business;  Cleveland  v.  La  Crosse,  5  Fed.  Cas.  1036,  hold- 
ing lease  of  railroad  and  rolling  stock  void  against  creditors  of  insolvent 
company;  Commercial  Bank  v.  Brewer,  71  Ala.  677,  and  Green  v.  Trieber, 
3  Md.  34,  holding  deed  of  trust  void  as  against  attaching  creditors ;  Greene 
T.  Sprague  Mfg.  Co.,  52  Conn.  372,  holding  an  assent  by  creditor  to  trust 
conveyance  prevents  him  from  afterward  impeadiing  it;  Wallace  v.  Gum- 
ming, 27  La.  Ann.  632,  holding  creditor  assenting  to  trust  conveyance  by 
accepting  dividends  under  it  bound  by  its  terms;  Chaffee  v.  Fourth  Nat. 
Bank,  71  Me.  527,  36  Am.  Rep.  350,  enjoining  assenting  creditor  from 
bringing  suit  to  levy  upon  property  covered  by  trust  conveyance;  Perley 
V.  Mason,  64  N.  H.  8,  3  Atl.  631,  holding  ratifiQation  of  insolvency  pro- 
ceedings in  Vermont  precludes  plaintiff  from  maintaining  action  against 
insolvent  in  New  Hampshire;  Doyle  v.  Smith,  1  Cold.  22,  holding  deed  of 
conveyance  showing  an  intent  to  delay  creditors  void  as  against  attaching 
•creditor. 

Distinguished  in  Hughes  v.  Cory,  20  Iowa,  406,  holding  mortgage  of 
personal  property  retained  by  mortgagor  not  fraudulent  per  se;  State 
V.  Benoist,  37  Mo.  513,  holding  question  of  fraud  where  deed  is  valid  on 
its  face  must  be  left  to  jury. 

Validity  of  assignment  for  benefit  of  creditorai,  as  affected  by  non- 
assent  of  some  or  all  of  them.    Note,  Ann.  Gas.  1913A,  821. 

Necessity  for  acceptance  of  assignment  or  deed  of  trust  for  creditors. 
Note,  24  L.  R.  A.  376,  376. 

7  How.  279-283,  12  Ii.  Ed.  700,  OBAWFOBD  y.  BANK  OF  MOBIIiE. 

Alabama  statute  authorizing  a  bank  to  sue  in  its  own  name  upon  notei^ 
given  to  the  cashier  for  its  use,  is  not  a  law  impairing  the  obligation  of  a  con- 
tract, but  relates  wholly  to  the  remedy. 

Approved  in  Oshkosh  Water-Works  v.  Oshkosh,  109  Wis.  218,  85  N.  W. 
380,  upholding  Oshkosh  charter  amendment  changing  method  of  present- 
ing claims  against  city  as  condition  precedent  to  suit  thereon;  Blount  v. 
Windley,  95  U.  S.  177,  24  L.  Ed.  425,  holding  a  statute  authorizing  set  off 
of  bank's  circulating  notes  to  judgments  obtained  by  bank,  not  invalid; 
Ex  parte  Bibb,  44  Ala.  J.52,  holding  act  of  legislature  granting  new  trial  not 
impairing  contract  upon  which  judgment  is  founded;  Dudley  v.  Greene,  35 
Me.  18,  holding  legislature  has  power  to  repeal  act  giving  assessors  authority 
to  commence  action  in  their  own  names ;  Tompkins  v.  Forrestal,  54  Minn.  125, 
55  N.  W.  814,  holding  statute  requiring  all  actions  to  be  brought  in  name  of 
real  party  in  interest  affects  action  on  all  contracts;  Willard  v.  Harvey, 
24  N.  H.  353,  holding  statute  of  limitations  may  be  changed  at  will  of 
legislature;  Story  v.  Furman,  25  N.  Y.  226,  holding  an  act  changing  pro- 
cedure and  allowing  creditor  a  more  expeditious  method  of  enforcing 
claim    valid;  Bank  of  Old  Dominion  v.  McVeigh,  20  Qratt.  482,  holding 
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8tat6  statotei  anthozieing  corporation  to  sue  in  name  of  braneh  bank,  not 
objectionable. 

The  effect  of  statutes  making  pre-existing  contracts  illegal.    Note, 
120  Am.  St  Bep.  469. 

T  How.  288-573,  12  L.  fid.  702,  PAS8BNOEB  OASES,  SMITH  ▼.  TUBNEB^ 
and  NOBBIS  ▼.  BOSTON. 

Statutes  of  tbe  States  of  Now  York  and  Massacbusetts,  imposing  taze^ 
upon  alien  passengers  arriving  in  the  ports  of  those  States,  are  contrary  td 
the  Constttntion  and  laws  of  the  United  States,  and,  therefore,  null  and  void. 

Approved  in  Simpson  v,  Shepard,  230  U.  S.  400,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  orders 
of  commission  and  legislative  acts  of  Minnesota,  in  prescribing  freight 
rates  and  passenger  fares,  valid  on  face  as  proper  exercise  of  govern- 
mental authority;  Johnson  v.  United  States,  215  Fed.  684,  L.  B.  A.  1915A, 
8S8,  131  C.  C.  A.  613,  United  States  v.  Hoke,  187  Fed.  996,  Kalen  v. 
United  States,  196  Fed.  889,  116  C.  C.  A.  450,  United  States  v.  Warner, 
188  Fed.  682,  and  United  States  v.  Westman,  182  Fed.  1018,  all  upholding 
"white  slave  traffic  act";  United  States  v.  Morris,  125  Fed.  324,  uphold- 
ing section  1  of  Civil  Rights  Act  of  April  9, 1866 ;  Arkansas  v.  Kansas  etc. 
Coal  Co.,  96..  Fed.  365,  holding  States  may  prohibit  importation  of  armed 
men;  Central  of  Georgia  Ry.  Co.  v.  Groesbeck,  175  Ala.  191,  57  South. 
391^  holding  Alabama  act  providing  penalty  for  railroad  companies  fail- 
ing to  deliver  cars  to  shippers  is  void;  Willard  v.  Wood,  4  Mackey 
fD.  C),  553,  holding  where  mortgage  was  executed  in  New  York,  mort- 
gage debt  was  presumed  to  be  payable  there;  Williams  v.  Fears,  110  Ga. 
591,  35  S.  E.  701,  holding  imposition  of  tax  on  emigrant  agent  by  act  of 
1898  is  valid;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  212,  92  N.  E.  826, 
upholding  provision  of  charter  of  Illinois  Central  Railroad  requiring  com- 
pany to  i>ay  to  State  seven  per  cent  of  gross  receipts  in  lieu  of  _taxes;  D.  E. 
Foote  ft  Co.  V.  Clagett,  116  M^.  237,  81  Atl.  514,  holding  transportation 
of  oysters  out  of  one  State  into  another  is  ''commerce";  Thompson  v. 
Wabash  Ry.  Co.,  262  Mo.  479,  171  S.  W.  367,  fireman  on  locomotive  draw- 
ing train  of  empty  cars  from  one  State  to  another  along  interstate  rail- 
road, is  engaged  in  interstate  commerce  within  Federal  Employers'  Lia- 
bility Act;  Lehigh  etc.  Coal  Co.  v.  Borough  Junction,  75  N.  J.  L.  926, 
15  Ll  B.  A.  (N.  S.)  514,  68  Atl.  808,  holding  interstate  transportation  of  coal 
not  sold,  but  to  be  held  for  future  market  is  not  such  interstate  commerce 
as  exempts  it  from  local  taxation;  New  York  Cent.  etc^R.  Co.  v.  Board  of 
Chosen  Freeholders,  74  N.  J.  L.  368,  370,  65  Atl.  861,  holding  regulation 
€if  rates  on  ferry  passengers  between  States  is  one  of  interstate  commerce 
and  beyond  power  of  State;  Catlin  &  Powell  v.  Schuppert,  130  Wis.  650, 
no  K.  W.  820,  where  resident  of  Wisconsin  employed  New  York  broker  to 
stock  there  and  transmit  to  Wisconsin,  and  broker  complied  except 

to  delivery  and  collecting  payment,  transaction  constituted  interstate 
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commerce;  Crandall  t.  Nevada,  6  Wall.  40,  41,  42,  48,  18  L.  Ed.  746,  748, 
declaring  void  Nevada  statute  taxing  transportation  companies  for  pas- 
sengers carried  out  of  State;  State  Tonnage  Tax  Cases,  12  Wall.  213,  214, 
20  L.  Ed.  373,  874,  holding,  while  State  may  tax  vessels  &%  property,  tax 
on  registered  tonnage  void;  Ward  v.  Maryland,  12  Wall.  432,  20  L.  Ed. 
453,  Jiolding  void  Maryland  license  statute,  taxing  nonresident  traderp; 
State  Freight  Tax  Case,  16  Wall.  275,  21  L.  Ed.  161,  holding  void  Penn- 
sylvania statute  taxing  freight  taken  in  or  'Out  of  State ; ,  Morgan  v.  Par- 
ham,  16  Wall.  475,  21  L.  Ed.  304,  holding  vessel  registered  at  home  port 
beyond  taxing  power  of  other  States;  Henderson  v.  New  York,  92  U.  S. 
266,  267,  23  L.  Ed.  547,  announcing  and  upholding  decision  in  principal 
case;  Henderson  v.  New  York,  92  U.  S.  268,  23  L.  Ed.  548,  holding  purpose 
and  validity  of  statute  must  be  determined  by  its  natural  and  reasonable 
effect;  Henderson  v.  New  York,  92  U.  S.  269,  23  L.  Ed.  548,  holding  void 
statute  imposing  burdensome  condition  npon  landing  of  aliens,  or  alterna- 
tive payment;  Hannibal  etc.  R.  R.  Co.  v.  Husen,  95  U.  S.  471,  24  L.  Ed. 
530,  holding  void  Missouri  cattle  exclusion  statute;  Hall  v.  De  Cuir,  95 
n.  S.  516,  24  L.  Ed.  557,  holding  void  Louisiana  statute  requiring  equal 
rights  to  be  given  to  all  passengers;*  Cook  v.  Pennsylvania,  97  U.  5.  571, 
572,  573,  24  L.  Ed.  1017,  declaring  void,  as  r  >lied  to  foreign  goods  in 
original  packages,  statute  requiring  auctioneer's  tax;  Western  Union  TeL 
Co.  V.  Texas,  105  U.  S.  466,  26  L.  Ed.  1068,  holding  State  tax  on  interstate 
telegrams  void;  People  v.  Compagnie  Generale  Transatlantique,  107  U.  S. 
60,  27  L.  Ed.  384,  2  Sup.  Ct.  88,  s.  c,  20  Blatchf .  300,  305,  10  F6d.  360,  363, 
holding  New  York  statute  imposing  tax  on  every  alien  passenger  void; 
Walling  V.  Michigan,  116  U.  S.  455,  458,  29  L.  Ed.  694,  695,  6  Sup.  Ct. 
457,  459,  holding  void  tax  on  nonresidents  engaged  in  selling  liquor  to  be 
shipped  into  State;  Robbins  v.  Shelby  Taxing  District,  120  U.  S.  493,, 
30  L.  Ed.  696,  7  Sup.  Ct.  594,  holding  Tennessee  drummers '  tax  void ;  Bow- 
man V.  Chicago  etc.  Ry.  Co.,  126  U.  S.  492,  31  L.  Ed.  709,  8  Sup.  Ct.  702, 
holding  void  Iowa  statute  forbidding  common  carriers  to  bring  intoxicat- 
ing liquors  into  State;  dissenting  opinion  in  Leisy  v,  Hardin,  135  U.  S. 
147,  150,  34  L.  Ed.  145,  146,  10  Sup.  Ct.  697,  698,  majority  holding  Iowa 
statute  prohibiting  sale  of  liquor  void  as  to  unbroken  packages  sold  by 
importer;  Minot  v.  Philadelphia  etc.  R.  R.  Co.,  2  Abb.  342,  Fed.  Cas.  9645, 
holding  tax  on  rolling  stock  void,  as  an  indirect  tax  on  commerce;  In  re 
Ah  Fong,  3  Sawy.  152,  Fed.  Cas.  102,  holding  void  California  statute  pro- 
hibiting landing  of  certain  foreign  emigrants;  Kaeiser  v.  Illinois  Cent. 
R.  R.  Co.,  5  McCrary,  499,  18  Fed.  163,  holding  Iowa  tariff  of  maximum 
charges  invalid  as  to  through  shipments;  Philadelphia  etc.  Tow-Boat  Co.  v. 
Philadelphia  etc.  R.  Co.,  19  Fed.  Cas.  476,  holding  State  Sunday  law  not 
compulsory  on  tug-boat  plying  between  different  States;  The  Clymene,  9 
Fed.  166,  holding  Pennsylvania  statute  prohibiting  work  of  unlicensed 
pilots  void  as  to  pilots  licensed  by  other  States ;  In  re  Watson,  15  Fed.  512, 
holding  void  Vermont  statute  making  one  year's  residence  necessary  to 
procure  peddler's  license;  Weil  v.  Calhoun,  25  Fed.  872,  holding  void 
provision  of  Georgia  statute  exempting  domestic  wines  and  prohibiting 
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sale  of  spiritaouB  liquor,  including  wines;  United  States  v.  Craig,  28  Fed. 
796,  holding  constitutional  ''assisted  immigration  act"  of  February  26, 
1885;  Swift  v.  Sutphin,  39  Fed.  637,  holding  void  Minnesota  statute  pro- 
hibiting sale  of  dressed  meat,  unless  inspected  by  State  inspector  before 
slaughter,  as  to  meat  slaughtered  outside  of  State;  In  re  Sanders,  52  Fed. 
807,  18  L.  B.  A.  653,  holding  North  Carolina  statute  prohibiting  sale  of 
undated  seed  packages  void  as  to  seed  grown  in  other  States;  United 
States  V.  Debs,  64  Fed.  750,  holding  ofiScers  of  American  Railway  Union 
guilty  of  conspiracy  to  boycott  Pullman  cars;  In  re  Minor,  69  Fed.  236, 
holding  State  license  illegal  as  applied  to  cigarettes  from  another  State; 
United  States  v.  Addyston  etc.  Co.,  78  Fed.  718,  holding  anti-trust  act  of 
1890  does  not  affect  combinations  not  interfering  with  interstate  com- 
merce; United  States  v.  Hopkins,  82  Fed.  539,  holding  Kansas  City  Live 
Stock  Exchange  an  unlawful  combination  engaged  in  interstate  commerce; 
United  States  v.  Gould,  25  Fed.  Cas.  1379,  holding  United  States  laws 
on  importation  of  slaves  do  not  cover  offenses  against  negroes  already 
imported;  United  States  v.  Haun,  26  Fed.  Cas.  230,  sustaining  indictment 
against  seller  of  African  illegally  brought  into  the  country;  United  States 
V.  Williamson,  28  Fed.  Cas.  692,  holding  States  cannot  restrict  transporta- 
tion of  slaves  through  them;  Williams  v.  The  Lizzie  Henderson,  29  Fed. 
Cas.  1374,  1375,  holding  void  State  statute  exempting  local  vessels  from 
pilot  charges;  dissenting  opinion  in  Hinson  v.  Lott,  40  Ala.  135,  majority 
upholding  State's  right  to  tax  liquor  brought  from  other  States;  Joseph 
V.  Randolph,  71  Ala.  505,  508,  46  Am.  Bep.  349,  352,  holding  v(xd  Ala- 
bama statute  prohibiting  inducement  of  laborers  to  leave  certain  counties; 
People  V.  Downer,  7  Cal.  171,  holding  void  California  statute  ta5ang  per- 
sons arriving  by  sea  incompetent  to  l^ecome  citizens:  Lin  Sing  v.  Wash- 
bum,  20  Cal.  566,  582,  holding  void  California  a(?t  to  protect  white  against 
Chinese  labor;  People  v.  Raymond,  34  Cal.  498,  501,  502,  holding  void 
California  stamp  act  taxing  foreign  and  inland  bills,  passengers,  etc.; 
State  V.  S.  S.  Constitution,  42  \i&l  588,  10  Am.  Bep.  310,  holding,  even 
in  absence  of  legislation  by  Congress,  State  may  not  exclude  persons 
competent  to  earn  a  livelihood;  State  Treasurer  v.  Philadelphia  etc.  R.  R. 
Co.,  4  Houst.  197,  205,  holding  void  as  to  interstate  traffic  Delaware  tax 
on  each  passenger  carried;  Webb  v,  Dunn,  18  Fla.  724,  728,  holding  void 
statute  making  harbor-master's  fees  charge  on  vessels;  Council  Bluffs  v. 
Kansas  City  etc.  R.  R.  Co.,  45  Iowa,  349,  354,  24  Am.  Rep.  779,  783,  hold- 
ing void  Iowa  statute  requiring  Union  Pacific  railroad  to  transfer  freight 
and  passengers  to  Council  Bluffs;  Carton  v.  111.  Cent.  R.  R.  Co.,  59  Iowa, 
161,  152,  44  Am.  Rep.  674,  675,  13  N.  W.  68,  69,  holding  Iowa  statute 
regulating  railroad  rates  void  as  to  interstate  traffic;  Moi^an's  Louisiana 
etc.  S.  S.  Co.  V.  Board  of  Health,  36  La.  Ann.  669,  671,  holding  void  duties 
imposed  on  vessels  under  so-called  Louisiana  quarantine  laws;  Cunning- 
ham V.  Munroe,  15  Gray,  477,  holding  head  inoney  on  alien  passengers, 
paid  under  compulsion,  recoverable ;  Robinson  v.  Rice,  3  Mich.  245,  holding 
void  as  to  mortgages  on  vessels,  Michigan  recordation  act;  as  also  in 
Lawrence  v.  Hodges,  92  N.  C.  677,  a  similar  North  Carolina  law;  State 
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▼.  Shapleigh,  27  Mo.  349,  holding  license  unnecessary  so  long  as  imported 
goods  remain  in  unbroken  packages;  Grimes  v.  Eddy,  126  Mo.  183,  47 
Am.  St.  Rep.  663,  26  L.  R.  A.  644,  28  ^.  W.  760,  holding  invalid  Missouri 
statute  prohibiting  transportation  of  infected  cattle  through  State;  Bene- 
dict V.  Columbus  Cons.  Co.,  49  N.  J.  Eq.  41,  23  Atl.  491,  holding  State 
statute  preventing  transportation  of  natural  ^gas  beyond  Indiana  limits 
restriction  of  interstate  commerce;  Freight  Discrimination  Cases,  95  N.  C. 
433,  59  Am.  Rep.  249,  holding  statute  against  freight  rate  discrimination 
inapplicable  to  interstate  commerce;  Southern  Express  Co.  v.  Hood,  15 
Rich.  79,  94  Am.  Dec.  144,  holding  State  tax  on  gross  receipts  of  express 
companies  applies  only  to  direct  net  receipts  in  State;  Johnson  v.  Drum- 
mond,  20  Gratt.  422,  holding  Virginia  statute  imposing  duty  on  oysters, 
tonnage  tax,  and  void;  dissenting  opinion  in  Norfolk  etc.  R.  R.  Co.  v. 
ComnionweiEilth,  88  Va.  108,  29  Am.  St.  Rep.  713,  13  L.  R.  A.  112,  13  &  E. 
344,  majority  holding  void  Virginia  statute  prohibiting  passage  of  inter- 
state freight  trains  on  Sunday;  dissenting  opinion  in  Luther  v.  Borden, 
7  How.  72,  12  L.  Ed.  611,  majority  holding  State  may  use  military  force 
to  subdue  insurrection;  Dred  Scott  v.  Sandford,  19  How.  528,  15  L.  Ed. 
752,  holding  free  negro,  whose  ancestors  were  slaves,  is  not  a  citizen; 
Head-Money  Cases,  112  U.  S.  591,  592,  28  L.  Ed.  801,  802,  5  Sup.  Ct.  250, 
251,  holding  act  of  Congress,  levying  tax  on  alien  passengers,  valid  regula- 
tion of  commerce;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  158  U.  S.  691,  39  L.  Ed.  1144,  15  Sup.  Ct.  941,  majority  holding  while 
tax  on  income  of  real  and  personal  property  is  direct,  taxation  on  income 
tax  not ^^portioned  to  representation,  is  void;  Norris  v.  Doniphan,  4  Met. 
(Ky.)  431,  holding  Federal  confiscatjlon  act  during  Rebellion  did  not  divest 
rights  of  State  coui^;  Cpw  v.  State,  14  Mo.  307,  308,  317,  318,  327,  329, 
holding  Missouri  revenue  law  of  1849  valid;  dissenting  opinion  in  State 
v.  Delaware  etc.  R.  R.  Co.,  30  N.  J.  L.  495,  majority  holding  passenger  and 
merchandise  tax  on  foreign  transportatioiv  companies  constitutional;  Lem- 
mon  V.  People,  20  N.  Y.  612,  holding  slave  landed  in  transit  from  Vir- 
ginia to  Texas,  freed  by  operation  of  law;  State  v.  Cutshall,  110  N.  C. 
549,  16  L.  R.  A.  133,  15  S.  E.  264,  holding  North  Carolina  statute  declar- 
ing felonious  bigamous  marriages  void  as  to  extraterritorial  crim^; 
Ex  parte  Romanes,  1  Utah,  24,  holding  proper  arrest  for  extradition  for 
crime  in  another  State;  Beard  v.  Beard,  25  W.  Va.  493,  holding  money 
paid  voluntarily  under  mistake  of  law,  not  recoverable. 

Distinguished  in  dissenting  opinion  in  Pabst  Brewing  Co.  v.  Crenshaw, 
198  U.  S.  41,  49  L.  Ed.  935,  25  Sup.  Ct.  552,  majority  upholding  Missouri 
inspection  law,  subjecting  all  intoxicating  liquors  arriving  in  State  to 
operation  of  law;  Oilman  ▼.  Philadelphia,  3  Wall.  730,  18  L.  Ed.  101, 
refusing  to  enjoin  the  erection  of  tide-water  bridge  on  suit  of  riparian 
owner;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  542,  24  L.  Ed.  152,  holding 
State  may  impose  conditions  on  business  of  insurance  companies  chartered 
elsewhere;  Wheeling  etc.  Transportation  Co.  ▼.  Wheeling,  99  U.  S.  280, 
282,  25  L.  Ed.  414,  415,  holding  steamboats  on  navigable  rivers  may  be 
taxed  as  property  at  home  ports;  Howe  Machine  Co.  v.  Gage,  100  U.  S. 
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679,  25  L.  Ed.  765,  holding  Tennessee  tax  on  all  peddlers  of  machines  is 
general;  Ex  parte  Thornton,  4  Hughes^  232, 12  Fed.  547,  holding  mercantile 
tax,  based  on  amount  of  sales,  not  unreasonable  discrimination  in  favor 
of  local  merchants;  Nelson  Lumber  Co.  v.  Loraine,  22  Fed.  57,  holding 
Wisconsin  statute,  assessing  taxation  of  logs  of  nonresidents  in  April, 
and  of  residents,  in  May,  not  within  prohibition;  Osborne  v.  Mobile, 
44  Ala.  498,  holding  municipal  license  of  express  and  railroad  companies 
doing  business  in  Mobile,  valid;  People  v.  Naglee,  1  Cal.  236,  242,  243,  246, 
247,  52  Am.  Dec.  316,  317,  321,  322,  324,  325,  holding  State  has  power 
to  levy  license  on  foreigners  working  in  gold  mines;  Wooley  v.  Watkins, 
2  Idaho,  577,  22  Pac.  110,  holding  Idaho  statute,  prescribing  electoral 
qualifications,  not  unconstitutional;  Western  Union  Tel.  Co.  v.  Pendleton, 
95  Ind.  13,  48'  Am.  Rep.  693,  holding  Indiana  statute,  exacting  penalty 
for  failure  to  transmit  telegraph  messages,  valid;  Fuller  v.  Chicago  etc. 
R.  B.  Co.,  31  Iowa,  207,  210,  holding  valid  Iowa  statute  exacting  penalty 
for  failure  to  fix  and  post  rates  of  fare;  Hardy  v.  Atchison  etc.  R.  R.  Co., 
32  Kan.  714,  5  Pac.  12,  holding  Kansas  maximum  freight  rate  law  applies 
only  to  State  traffic;  Immigration  Commissioners  v.  Brandt,  26  La.  Ann. 
31,  holding  Louisiana  statute  requiring  report  of  immigrants,  not  within 
constitutional  prohibition;  New  Orleans  v.  Eclipse  Tow  Boat  Co.,  33  La. 
Ann.  649,  39  Am.  Rep.  281,  holding  license  tax  on  tow-boats  running  into 
gulf,  not  tonnage  duty;  Moor  v.  Veazie,  32  Me.  365,  52  Am.  Dec.  666, 
upholding  State's  right  to  improve  navigable  stream,  and  grant  limited 
monopoly  thereof;  Ward  v.  State,  31  Md.  287, 1  Am.  Rep.  56,  holding  valid 
Maryland  statute  prohibiting  unlicensed  sale  of  goods  not  manufactured  in 
Maryland;  dissenting  opinion  in  Walcott  v.  People,  17  Mich.  94,  majority 
holding  Michigan  statute  taxing  express  companies  not  within  constitu- 
tional prohibition;  State  v.  Addington,  12  Mo.  App.  226,  holding  Missouri 
oleomavgarine  statute  a  police  regulation ;  Ex  parte  Robinson,  12  Nev. 
276,  28  Am.  Rep.  802,  holding  Nevada  statute,  known  as  ''drummers'  act," 
constitutional;  Henderson  v.  Spofford,  59  N.  Y.  133,  holding  valid  New 
York  statute  requiring  vessels  from  foreign  ports  to  take  pilots;  State  v. 
Long,  95  N.  C.  585,  59  Am.  Rep.  265,  holding  valid  North  Carolina  license 
tax  on  all  drummers;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  529, 
holding  State  tax  on  gross  receipts  of  telegraph  company  not  a  tax  on 
commerce;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St.  123,  holding 
taxable  capital  stock  of  foreign  corporation  operating  in  State;  State  v. 
Morgan,  2  S.  D.  51,  48  N.  W.  320,  holding  mercantile  agencies  not  ex- 
clusively within  the  control  of  Congress ;  Baker  v.  Wise,  16  Gratt.  196,  211, 
holding  Virginia  statute  requiring  searoh  of  north-bound  vessels  for  slaves 
.not  within  prohibition;  Norfolk  Trans,  etc.  R.  R.  Co.  v.  Commonwealth, 
93  Va.  755,  57  Am.  St.  Rep.  831,  34  L.  R.  A.  107,  24  S.  E.  839,  holding 
valid  prohibition  of  passage  of  empty  coal  cars  on  Sunday ;  Wheeling  etc. 
Trans.  Co.  v.  Wheeling,  9  W.  Va.  177,  181,  27  Am.  Rep.  553,  556,  holding 
municixMil  tax  on  steamboats  of  twenty  tons  or  more,  valid. 

Questioned  in  The  Daniel  Ball,  Brown's  Adm.  197,  Fed.  Cas.  3664,  hold- 
ing, out  of  deference  for  previous  decisions,  steamer  engaged  within  State, 
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carrying  through  freight  and  passengers,  subject  to  United  States  inspec- 
tion and  license. 

Disapproved  in  International  Text-Book  Co.  v.  Peterson,  133  Wis.  311, 
113  N.  W.  732,  holding  contracts  of  Pennsylvania  corporation  furnishing 
correspondence  instructions  to  person  in  Wisconsin  without  having  taken 
steps  as  required  by  latter  State  for  foreign  corporations  doing  business 
within  State^e  void;  Hinson  v.  Lott,  40  Ala.  131,  132,  upholding  State's 
right  to  tax  liquors  brought  from  other  States;  Lott  v.  Mobile  Trading 
Co.,  43  Ala.  681,  holding  State  tax  on  registered  tonnage  not  duty  tonnage 
within  prohibition  of  Constitution;  Keokuk  v.  Keokuk  etc.  Packet  Co.,  45 
Iowa,  208,  holding  wharfage  fee  graduated  on  tonnage  of  vessel  not  within 
constitutional  prohibition;  State  v.  Baltimore  etc.  R.  R.  Co.,  34  Md.  369, 
holding  valid  Maryland  statute  requiring  payment  of  percentage  of  pas- 
senger rates  to  State  treasurer;  People  v.  Walling,  53  Mich.  269,  IS  N.  W. 
810,  holding  prohibi|;ion  of  tax  on  imports  or  exports  does  not  concern 
taxation  of  interstate  commerce  for  police  purposes;  Ex  parte  Crandall, 
1  Nev.  309,  310,  holding  Nevada  statute  imposing  capitation  tax  on  persons- 
leaving  the  State,  constitutional;  State  v.  Delaware  etc  R.  R.  Co.,  30 
N.  J.  L.  477,  479,  holding  passenger  and  merchandise  tax  on  business  of 
foreign  transportation  companies,  valid;  Commonwealth  v.  Philadelphia 
etc.  R.  R.  Co.,  62  Pa.  St.  298,  299,  1  Am.  Rep.  410,  411,  holding  railroad 
tonnage  tax  is  a  burden  upon,  and  not  a  regulation  of,  commerce. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  550,  668. 

State  taxation  of  ferry  as  regulation  of  interstate  commerce.    Note, 
Ann.  Cas.  1914B,  686. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  59. 

Corporate  taxation  and  the  commerce  clause.    Not^  60  L.  R.'^.  644, 
648,  667. 

Willie  a  State,  in  self-defense  and  for  protection  against  harm,  may  pre- 
scribe what  goods  may  be  landed,  or  prohibit  their  importation  altogether, 
it  cannot  pervert  this  power  to  become  a  weapon  of  oifense  and  aggreesioUj 
upon  the  rights  of  others;  nor  is  it  necessary  to  its  safety  or  welfare  that  iti 
should  exact  a  transit  duty  on  persons  or  property  for  permission  to  pass  ta 
other  States. 

Approved  in  Coppage  v.  Kansas,  236  U.  S.  16,  L.  R.  A.  1916C,  960,  69 
L.  Ed.  447,  35  Sup.  Ct.  240,  holding  that  Kansas  statute  declaring  it  to 
be  a  misdemeanor  for  employer  to  require  employee  to  agree  not  to  become 
member  of  labor  organization,  is  void;  Reilley  v.  United  States,  106  Fed* 
904, 46  C.  C.  A.  25,  upholding  lottery  act  of  March  2, 1895;  In  re  Davenport, 
102  Fed.  544,  holding  State  cannot  prohibit  traffic  in  game  imported  from 
another  State  where  it  was  lawfully  killed;  Arkansas  y.  Kansas  etc.  Coal 
Co.,  96  Fed.  361,  363,  holding  State  may  prohibit  importation  of  armed 
men;  Armour  &  Co.  v.  City  Council,  134  Ga.  181,  27  L.  R.  A.  (N.  S.)  676, 
67  S.  E.  417,  419,  holding  municipal  ordinance  providing  for  inspector  for 
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meats  prepared  for  interstate  commerce  and  imposing  charge  on  some 
engaged  in  same  business  but  not  on  others,  is  invalid ;  Harbison  v.  Knoxville 
Iron  Co.,  103  Tenn.  441,  76  Am.  St.  Rep.  693,  53  S.  W.  960,  upholding  act. 
of  1899,  requiring  employers  who  pay  employees  in  coupons  or  scrip  to 
redeem  same  at  face  value;  dissenting  opinion  in  Austin  v.  Tennessee,  179 
U.  S.  374,  45  L.  Ed.  238,  21  Sup.  Ct.  143,  upholding  Tennessee  original 
cigarette  package  act  (Acts  1897,  e.  30) ;  United  States  v.  Dewitt,  9  Wall. 
45,  19  L.  Ed.  594,  holding  provision  of  internal  revenue  act  of  1867,  pro- 
hibiting sale  of  low  test  oils,  a  police  regulation  of  no  force  in  sovereign 
States;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  33,  24  L.  Ed.  992, 
holding  prohibition  laws  within  police  power  in  spite  of  previous  charter; 
Morgan's  R.  R.  etc.  Co.  v.  Louisiana,  118  U.  S.  467,  30  L.  Ed.  243,  6  Sup. 
Ct.  1120,  holding  Louisiana  quarantine  law  valid ;  Louisville  etc.  R.  R.  Co. 
V.  Kentucky,  161  U.  S.  700,  40  L.  Ed.  859,  16  Sup.  Ct.  723,  holding  valid 
Kentucky  statute  prohibiting  railroads  from  acquiring  parallel  competing 
lines ;  In  re  Wong  Yung  Quy,  6  Sawy.  448,  2  Fed.  63Q,  holding  valid  Cali- 
fornia act  prohibiting  disinterment  without  permit  and  fee  therefor ;  Dorman 
V.  State,  34  Ala.  248,  249,  holding  valid  provision  of  act  incorporating  Uni- 
versity of  Greensboro  prohibiting  liquor  sales  within  five  miles;  State  v. 
8.  S.  Constitution,  42  Cal.  588,  10  Am.  Bep.  310,  holding  State  has  power  to 
exclude  paupers,  criminals,  etc.,  but  not  to  exclude  persons  competent  to 
earn  a  livelihood;  Thomasson  v.  State,  15  Ind.  452,  holding  Indiana  pro- 
hibition statute  valid ;  Fry  v.  State,  63  Ind.  563,  30  Am.  Bep.  246,  holding 
Indiana  act  regulating  taking  up  of  ''scalped"  tickets  not  void;  Western 
Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48  Am.  Bep.  693,  holding  Indiana 
statute  exacting  penalty  for  failure  to  transmit  telegraph  messages  valid; 
Fuller  V.  Chicago  etc.  R.  R.  Co.,  31  Iowa,  207,  210,  holding  valid  Iowa 
statute  exacting  penalty  for  failure  to  fix  and  post  rates  of  fare;  Missouri 
€tc.  R.  B.  Co.  V.  Haber,  56  Kan.  708,  44  Pac.  637,  holding  Federal  act  to 
prevent  exportation  of  diseased  cattle  did  not  repeal  Kansas  quarantine 
laws;  Immigration  Commrs.  v.  Brandt,  26  La.  Ann.  31,  holding  Louisiana 
statute  requiring  report  of  immigrants  not  within  constitutional  prohibi- 
tion; Ward  v.  State,  31  Md.  287,  1  Am.  Bep.  56,  upholding  Maryland  law 
prohibiting  unlicensed  sale  of  goods  not  manufactured  in  Maryland ;  State 
V.  Searcy,  20  Mo.  492,  holding  valid  Missouri  statute  prohibiting  un- 
licensed sales  of  liquor;  State  v.  Addington,  12  Mo  App.  226,  holding 
Missouri  oleomargarine  statute  a  police  regulation;  Ex  parte  Robinson,  12 
Nev.  276,  28  Am.  Bep.  802,  holding  Nevada  statute  known  as  ''drummers' 
act"  constitutional;  State  v.  Long,  95  N.  C.  585,  69  Am.  Rep.  265,  holding 
valid  North  Carolina  license  tax  on  all  drummers ;  Baker  v.  Wise,  16  Gratt. 
196,  211,  holding  Virginili  statute  requiring  search  of  northbound  vessels 
for  slaves  not  within  prohibition;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth, 
93  Va.  755,  67  Am.  St.  Bep.  831,  34  L.  B.  A.  107,  24  S.  E.  839,  holding 
valid  prohibition  of  passage  of  empty  cars  on  Sunday;  New  Orleans  etc. 
B.  Co-  V.  Town  of  Vidalia,  117  La.  574,  42  South.  143,  arguendo;  dissenting 
opinion  in  Bowman  v.  Chicago  etc.  R.  R.  Co.,  125  U.  S.  512,  31  L.  Ed.  716, 
8  Sup.  Ct.  708,  majority  holding  void  Iowa  statute  forbidding  common  car- 
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riers  to  bring  liquor  into  State ;  dissenting  opinion  in  Leisy  ▼.  Hardin,  135 
U.  S.  150,  34  L.  Ed.  146,  10  Sup.  Ct.  698,  majority  holding  Iowa  prohibi- 
tion statute  yoid  as  to  unbroken  imported  packages;  Weil  v.  Calhoun,  25 
Fed.  872,  holding  void  provision  of  Georgia  statute  exempting  domestic 
wines  and  prohibiting  sale  of  spirituous  liquor,  including  wines ;  dissenting 
opinion  in  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  108,  29  Am. 
St.  Rep.  713,  13  L.  R.  A.  112, 13  S.  E.  344,  majority  holding  void  Virginia 
statute  prohibiting  passage  of  interstate  freight  trains  on  Sunday. 

Distinguished  in  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  564,  Fed.  Cas.  6546, 
holding  ordinance  requiring  clipping  of  prisoner's  hair  void;  Philadelphia 
etc.  Tow-Boat  Co.  v.  Philadelphia  etc.  Co.,  19  Fed.  Cas.  476,  holding  State 
Sunday  law  not  compulsory  on  tug-boat  plying  between  different  States. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
538. 

Quarantine  regulations.    Note,  26  L.  R.  A.  488. 

As  to  whether  the  grant  of  power  to  control  foreign  and  interstate  com' 
merce  Is  exclusive,  or  whether,  in  the  event  of  Congress  failing  to  act,  the 
State  may  pass  such  laws  as  they  see  fit,  undetermined. 

Approved'  in  Southern  Ry.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Fed.  91, 
carloads  of  coal  shipped  from  one  State  into  another  are  not  subject  to 
order  of  State  railroad  commission  directing  railroad  to  place  cars  on  cer- 
tain track  for  unloading,  as  requested  by  consignee;  dissenting  opinion  in 
Austin  V.  Tennessee;  179  U.  S.  372,  45  L.  Ed.  237,  21  Sup.  Ct.  144,  majority 
upholding  Tennessee  original  cigarette  package  act  (Acts  1897,  c.  30) ; 
State  Freight  Tax  Case,  15  Wall.  279,  21  L.  Ed.  163,  reserving  decision  as 
to  whether  Congress'  power  to  regulate  commerce  is  exclusive;  Henderson 
V.  New  York,  92  U.  S.  272,  23  L.  Ed.  549,  refusing  to  decide  whether  Con- 
gress' control  of  commerce  is  exclusive;  Brown  v.  Houston,  114  U.  S.  631, 
29  L.  Ed.  260,  5  Sup.  Ct.  1096,  holding  that  inaction  of  Congress  indicates 
its  will  that  commerce  shall  be  untrammeled;  Robbins  v.  Shelby  Tax  Dis- 
trict, 120  U.  S.  492,  30  L.  Ed.  696,  7  Sup.  Ct.  594,  holding  Congress'  power 
to  regulate  commerce  is  exclusive;  The  North  Cape,  6  Biss.  510,  Fed.  Cas. 
10,316,  holding  city  tax  of  a  vessel  is  not  a  duty  on  tonnage;  Pullman's 
Palace  Car  Co.  v.  Twombly,  29  Fed.  663,  holding  vehicles  may  acquire  situs 
for  purposes  of  taxation,  independent  of  domicile  of  owner;  Lott  v.  Mobile 
Trading  Co.,  43  Ala.  581,  holding  State  tax  on  registered  tonnage  not  duty 
tonnage  within  prohibition  of  Constitution;  Irwin  v.  McGuire,  44  Ala.  498, 
holding  municipal  license  of  express  and  railroad  companies  doing  business 
in  Mobile  valid;  Groton  v.  Hurlburt,  22  Coi^i.  185,  holding  highway 
through  tide  water  practically  unnavigable  not  obstruction  to  commerce; 
Sherlock  v.  Ailing,  44  Ind.  195,  holding  Indiana  act  concerning  death  by 
wrongful  act  not  a  regulation  of  commerce;  Fry  v.  State,  63  Ind.  563,  30 
Am.  Rep.  246,  holding  Indiana  act  regulating  taking  up  of  ''scalped" 
tickets  not  void;  New  Orleans  v.  Eclipse  etc.  Co.,  33  La.  Ann.  649,  39  Am. 
Rep.  281,  holding  license  tax  on  tow-boats  running  into  Gulf  not  tonnage 
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duty ;  Weatem  Union  TeL  Co.  ▼.  Mayer,  28  Ohio  St.  529,  holding  State  tax 
on  gross  receipts  of  telegraph  company  not  a  tax  on* commerce;  Common- 
wealth ▼.  Philadelphia  etc.  B.  R.  Co.,  62  Pa.  St.  298,  299,  1  Am.  Rep.  410, 
411,  holding  railroad  tonnage  tax  is  a  burden  upon  and  not  a  regulation  of, 
commerce;  Insurance  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St. 
181,  SO  Am.  Rep.  354,  holding  valid  Pennsylvania  tax  upon  entire  amount 
of  insurance  premiums;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa.  St. 
123,  holding  taxable  capital  stock  of  foreign  corporation  operating  in 
State;  Wheeling  etc.  Trans.  Co.  v.  Wheeling,  9  W.  Va.  177,  181,  27  Ain. 
Rep.  553,  556,  holding  municipal  tax^on  steamboats  of  twenty  tons  or  more 
valid. 

Distinguished  in  dissenting  opinion  in  Allen  v.  Reed,  10  Okl.  157, 13  Pae. 
877,  majority  holding  void  Stats.  1893,  o.  23,  relating  to  changing  of  county 
seats. 

,  While  SUtes  must  not  legislate  upon  the  subject  of  Interstote  commerce, 
yet  within  their  powers  valid  legislation  may  be  made  whicb  indirectly  and 
remotely  affecti  commerce. 

Approved  in  Old  Dominion  S.  S.  Co.  v.  Vir^nia,  198  U.  S.  306,  49  L.  Ed. 
1062,  25  Sup.  Ct.  686,  vessels,  which  though  engaged  in  interstate  commercOi 
are  employed  in  such  commerce  wholly  within  limits  of  State,  are  taxable 
there  though  restored  under  United  States  statutes  in  port  of  another 
State;  Lotteiy  Case,  188  U.  S.  348,  47  L.  Ed.  498,  23  Sup.  Ct.  324,  uphold- 
ing lotteiy  act  of  March  2,  1895,  o.  191;  Austin  v.  Tennessee,  179  U.  S. 
344,  45  L.  Ed.  226,  21  Sup.  Ct.  132,  upholding  Tennessee  cigarette  original 
package  act  (Acts  1897,  c.  30) ;  Southern  Ry.  Co.  v.  Greensboro  Ice  etc. 
Co.,  134  Fed.  92,  carloads  of  coal  shipped  from  one  State  to  another  are 
not  subject  to  order  of  State  commission  directing  railroad  to  place  cars 
on  certain  track  for  unloading  as  requested  by  consignee;  St.  Clair  Co.  v. 
Interstate  Car  Transfer  Co.,  109  Fed.  743,  holding  State  cannot  exact 
license  fee  for  operation  of  ferry  from  point  in  State  to  another  State 
where  owners  reside  and  vessels  are  taxed  in  other  State;  Kansas  City 
Southern  R.  R.  Co.  v.  Board  of  Railroad  Commrs.,  106  Fed.  356,  holding 
State  cannot  regulate  charges  for  transportation  between  two  points  in 
State  where  course  must  be  for  long  distance  through  another  State; 
Louisville  v.  Wehmhoff,  116  Ky.  830,  76  S.  W.  881,  upholding  Louisville 
anti-poolroom  ordinances;  Canadian  Pacific  Ry.  Co.  v.  King  County,  90 
Wash.  43,  155  Pac.  418,  holding  State  tax  commission  has  right  to  assess 
rolling  stock  passing  through  State;  dissenting  opinion  in  Downes  v.  Bid- 
weU,  182-  U.  S.  360,  45  L.  Ed.  1134,  21  Sup.  Ct.  815,  majority  upholding 
Foraker  act  providing  revenues  for  Porto  Rico ;  Sherlock  v.  Ailing,  93  U.  S. 
102,  28  It.  Ed.  820,  holding  State  government  of  marine  torts  valid;  Wig- 
gins etc.  Co.  v.^East  St.  Louis,  107  U.  S.  374,  27  L.  Ed.  423,  2  Sup.  Ct. 
264,  holding  State  may  knpose  license  on  resident  ferry-keepers  operating 
to  another  State;  Parkersburg  etc.  Transportation  Co.  v.  Parkersburg,  107 
U.  S.  702,  27  L.  Ed.  588,  2  Sup.  Ct.  741,  holding  control  of  wharves  is  local, 
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in  absence  of  congressional  action;  St.  Louis  v.  Western  Union  Tel.  Co., 
148  U.  S.  106,  37  L.<  Ed.  386,  13  Sup.  Ct.  491,  holding  municipal  cl^arge 
for  use  of  streets  not  a  privilege  or  license  tax;  Minot  v.  Philadelphia  etc. 
R.  R.  Co.,  2  Abb.  (U.  S.)  342,  Fed.  Gas.  9645,  holding  tax  on  rolling  stock 
void  as  an  indirect  tax  on  commerce;  United  States  v.  Craig,  28  Fed.  796, 
holding  constitutional  "assisted  immigration  act"  of  February  26,  1885; 
United  States  v.  Debs,  64  Fed.  750,  holding  officers  of  American  Railway 
Union  guilty  of  conspiracy  to  boycott  Pullman  cars;  United  States  v.  Hop- 
kins, 82  Fed.  539,  holding  Kansas  City  Live  Stock  vExchange  an  unlawful 
combination,  engaged  in  interstate  commerce;  United  States  v.  Gould,  25 
Fed.  Cas.  1379,  holding  United  States  laws  on  importation  of  slaves  do  not 
cover  offenses  against  negroes  already  imported;  United  States  v.  Haun, 
26  Fed.  Cas.  230,  sustaining  indictment  against  seller  of  ^African  illegally 
brought  into  the  country;  People  v.  Downer,  7  Cal.  171,  holding  power 
of  Congress  to  regulate  foreign  commerce  is  exclusive;  Webb  v.  Dunn,  18 
Fla.  724-728,  holding  void  statute  making  harbor  master's  fees  charge  on 
vessels;  Hardy  v.  Atchison  etc^  R.  R.  Co.,  32  Kan.  7li,  5  Pac..l2,  holding 
Kansas  maximum  freight  rate  law  applies  only  to  State  traffic;  Louisiana 
V.  Kennedy,  19  La.  Ann.  42^  holding  invalid  Louisiana  tax  on  gross  sales 
of  goods  in  original  packages  from  other  States;  Lawrence  v.  Hodges,  92 
N.  C.  677,  holding  valid  unrecorded  mortgage  on  United  States  vessel; 
Freight  Discrimination  Cases,  95  N.  C.  433,  59  Am.  Rep.  249,  holding 
statute  against  freight  rate '  discrimination  inapplicable  to  interstate  com- 
merce; Missouri  etc.  R.  R.  Co.  v.  Haber,  66  Kan.  708,  44  Pac.  637,  holding 
Federal  act  to  prevent  exportation  of  diseased  cattle  did  not  repeal  Kansas 
quarantine  laws ;  State  v.  Morgan,  2  S.  D.  51,  48  N.  W.  320,  holding  mer- 
cantile agencies  not  exclusively  within  the  control  of  Congress. 

Qualified  in  Hudson  County  v.  State,  24  N.  J.  L.  729,  holding  regulation 
of  tolls  and  ferriage  between  States  not  delegated  to  general  government. 

Miscellaneous.  Cited  in  Kaeiser  v.  Illinois  Cent.  R.  R.  Co.,  5  McCrary^ 
499,  18  Fed.  153,  containing  concise  statement  of  status  of  all  points  in- 
cluded in  syllabi:  1.  The  transportation  of  merchandise  is  commerce. 
2.  The  transportation  of  merchandise  from  one  State  to  another  is  com- 
merce among  States.  3.  To  fix  the  limit  of  charges  of  transportation  is 
to  regulate  commerce.  4.  A  statute  fixing  such  charges  is  a  regulation. 
5.  The  power  to  regulate  commerce  is  vested  in  Congress.  6.  This  power 
vested  in  Congress  is  exclusive.  7.  Hence  a  State  may  not  directly  or  in- 
directly interfere  in  these  matters;  O'Neal  v.  Robinson,  45  Ala.  535,  dicta 
cited  to  proposition  that  argument  drawn  from  mere  similitude  of  words 
would  be  a  sophism  in  construing  code  registration  provisions;  Padleford 
V.  Savannah,  14  Ga.  452,  holding  Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  Ed.  678,  was  overruled  by  the  Passenger  Cases,  but  this  case  is  not  one 
of  conmierce;  Collins  v.  Clinton,  20  La.  Ann.  413,  miscited  in  dissenting 
opinion,  majority  holding  under  Louisiana  Constitution  assembly  may  in- 
crease or  diminish  number  of  courts ;  Fifield  v.  Close,  15  Mich.  508,  holdin^c 
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Federal  stamp  act  void  as  to  tax  on  legal  proceedings  (  McKee  v.  Judd^ 
12  N.  Y.  626,  miscitedy  case  holding  assignment  of  all  property  assigns 
right  of  action  for  tortious  conversion;  Flora  v.  Carbeau,  38  N.  Y.  116, 
miscitation,  case  holding  New  York  Court  of  Appeals  has  jurisdiction  in 
cases  originally  commenced  in  justices'  courts;  State  v.  Cutshall,  110  N.  C. 
549, 16  L.  B.  A«  133, 15  S.  E.  264,  holding  North  Carolina  statute,  declaring 
felonious  bigamist  marriages,  void  as  to  extraterritorial  crime;  Ex  parte 
Romanes,  1  Utah,  24,  holding  proper  arrest  for  extradition  for  crime  in 
another  State.  ^ 

7  How.  673-686,  12  L.  Ed.  284,  TYUSB  v.  HAND. 

A  genenU  demnrrer  lies  only  for  defects  tn  substance,  wlille  a  special  de- 
murrer lies  for  defects  in  form,  apparent  upon  the  face  of  the  pleading. 

Approved  in  Emmons  v.  National  etc.  Assn.,  135  Fed.  692,  68  C.  C.  A. 
327,  applying  rule  to  defense  of  multifariousness  in  bill  by  borrowing 
stockholder  in  loan  association  to  cancel  contract  for  fraud;  Grant  v. 
Wyatt,  61  W.  Va.  136,  66  S.  E.  187,  holding  that  although  statute  does 
not  expressly  provide  for  interpretation  of  demurrer  in  Justices'  Court, 
one  interposed  will  be  treated  as  exception  to  complaint. 

In  a  suit  upon  certain  bonds  executed  to  tbe  President,  admitted  by  the 
defendants  to  have  been  given  by  them,  such  bonds,  though  not  prescribed 
by  law,  being  voluntarily  given,  are  valid,  and  defendants  are  estopped,  from 
denying,  where  the  political  character  of  ihe  President  is  shown,  either  the 
right  of  the  obUgees  to  sue,  or  the  delivery  of  the  bonds  as  a  matter  of  f  onn. 
Approved  in  United  States  v.  Bailey,  178  Fed.  303,  holding  that  Secre- 
tary of  Interior  was  authorized  to  require  railroad  company  to  give  bond 
for  right  of  way,  and  such  bond  was  valid  though  not  required  by  act  of 
Congress;  Amerieafi  Surety  Co.  v.  Campbell  ft  Zell  Co.,  138  Fed.  533,  71 

C.  C.  A.  55,  where  attachment  bond  was  executed  to  receiver  of  corpora- 
tion, his  successor^  and  assigns,  corporation  could,  on  termination  of  re- 
ceivership, prosecute  action  on  bond;  Morse  v.  United  States,  29  App. 

D.  C.  449,  holding  where  decree  of  sale  ifi  void,  bond  of  trustee  appointed 
to  sell  is  also  void;  United  States  v.  Pumphrey,  11  App.  D.  C.  48,  55,  56, 
holding  bond  voluntarily  given  to  United  States  for  performance  of  con- 
tract with  Indians  is  valid,  although  not  authorized  by  statute ;  Howgate 
v.  United  States,  3  App.  D.  C.  295,  holding  voluntary  bond  of  army  officer 
assigned  to  position  of  trust  is  valid  obligation;  Weeks  v.  United  States, 
2  Ind.  Ter.  168,  48  S.  W.  1038,  holding  postmaster's  bond  valid  as  to  money- 
order  business  although  omitting  an  additional  condition;  United  States  v. 
Garlinghouse,  4  Ben.  200,  Fed.  Cas.  15,189,  holding  United  States  can  take 
a  valid  bond  to  secure  performance  of  duties  indc))cndent  of  act  of  Con- 
gress; Chadwick  v.  United  States,  3  Fed.  754,  holding  addition  of  condi- 
tion in  surety's  bond  does  notfelieve  him  from  liability;  Diamond  Match 
Co.  ▼.  United  States,  24  Blatchf.  446,  31  Fed.  274,  holding  bond  of  in- 
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demnity  given  for  an  accommodation,  commissioner  not  requiried  to  grant, 
valid;  Rogers  ▼.  United  States,  32  Fed.  890,  holding  bond  voluntarily  given 
valid,  though  incumbent  not  an  officer;  Hoboken  v.  Harrison,  30  N.  J.  L. 
78,  holding  bond  voluntarily  given  by  de  facto  collector  of  assessments 
enforceable ;  Yale  v.  Flanders,  4  Wis.  100,  holding  injunction  bond  a  valid 
obligation,  though  not  complying  strictly  with  statutory  requirements; 
Lewis  V.  Stout,  22  Wis.  237,  collecting  cases,  and  holding  bond,  if  not  good 
statutory  bond,  good  as  voluntary  obligation;  United  States  v.  Jones,  77 
Fed.  722,  holding  statutory  bond  valid  one  so  far  as  it  is  prospective  in 
character.  ,  v 

Distinguished  in  Commissioners  of  Logan  Co.  v.  Harvey,  6  Okl.  632,  52 
Pac.  403,  official  bond  exacted  where  no  bond  is  requirad,  as  condition 
{irecedent  to  officers  being  allowed  to  enter  into  and  discharge  duties  of 
office,  is  void;  United  States  v.  Mynderse,  27  Fed.  Cas.  62,  holding  dis- 
tiller's bond,  though  voluntarily  given,  void;  Stevens  v.  Hay,  6  Cush.  233, 
holding  no  action  maintainable  on  bond  given  to  selectmen,  when  not 
required  to  be  so  given  by  law.  , 

m 

Validity  of  bonds  unauthorized  by  statute.    Note,  14  Am.  Dec.  105. 

Objection  that  a  bond  is  Invalid  for  want  of  rofflcient  consideration  can* 
not  i>e  taken  advantage  of  by  demurrer,  but  must  be  lileaded  in  bar  to  tliei 
action. 

Approved  in  Ahsmuhs  v.  Bowyer,  39  Okl.  381,  &0  L.  B.  A.  (N.  8.)  1060, 
135  Pac.  415,  holding  defense  of  want  of  consideration  for  giving  bond 
cannot  be  raised  by  demurrer. 

Where  declaration  is  demurred  to  on  ground  of  insufllcient  citisensliip  or 
improper  place  of  abode  of  plaintiff,  such  demurrer  is  a  demurrer  in  abate- 
ment, and  will  not  Justify  a  Judgment;  for  if  the  matter  of  abatement  be 
extrinsic,  it  must  be  pleaded;  if  intrinsic,  the  court  will  act  upon  motion  or 
notice  it  of  themselves. 

Approved  in  Van  Antwerp  v.  Hulburd,  7  Blatohf.  442,  Fed.  Cas.  16,826, 
holding  that  bill  must  be  dismissed  which  shows  no  jurisdiction. 

7  How.  586-594,  12  L.  Ed.  829,  KENNEDY  V.  HUNT. 

An  act  of  Congress,  recognizing  a  grant  as  a  perfect  title,  being  a  matter 
within  the  exclusive  Jurisdiction  of  the  political  department,  is  bindinj;  upon 
the  courts  of  Justice. 

Approved  in  Leverich  v.  Mayor  etc.  of  Mobile,  110  Fed.  179,  holding 
riparian  owners  may  construct  wharves  from  lands  to  navigable  water; 
Catron  v.  Laughlin,  11  N.  M.  626,  72  Pac.  30,  where  New  Mexico  had  de- 
clared Mexican  grant  valid  and  recommended  its  confirmation  without 
limitation  as  to  quantity,  and  Congress  confirmed  grant  as  recommended, 
confirmation  is  congressional  declaration  as  to  validity  of  title. 
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A  decision  of  a  State  court,  construing  a  perfected  Spanish  title,  and  hold- 
ing that  certain  rU>arian  rights  were  coYered  hy  it,  does  not  raise  any  Federal 
question,  so  as  to  give  the  Federal  Supreme  Court  Jurisdiction. 

Approved  in  Moreland  y.  Page,  20  How.  523,  15  L«  Ed.  1010,  holding  no 
jurisdiction  in  United  States  Supreme  Court  over  decision  of  State  court 
construing  land  boundaries;  Phillips  v.  Mound  City  Land  etc.  Assn.,  124 
U.  S.  612,  81  L.  Ed.  591,  8  Sup.  Ct.  659,  dismissing  writ  of  error  on  ground 
that  adjudication  of  State  court  on  partition  of  lands  was  final. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

7  How.  59&-611.  12  li.  Ed.  834,  HUGO  v.  ATXaUSTA  INSUBAKCE  9i  BANK- 
INQ  CO. 

The  contract  of  insurance  on  freight  is  that  goods  shall  arrive  at  the  port 
*  of  delivery,  notwithstanding  the  perils  insured  against,  and  that,  if  they  fail 
thus  to  arrive,  and  the  owner  is  thereby  unable  to  earn  his  freight,  the  under- 
writer will  make  it  good. 

Approved  in  Stetson  v.  Insurance  Co.  of  North  America,  215  Fed.  189, 
holding  unseaworthy  condition  of  ship  will  prevent  recovery  of  insurance; 
Silloway  v.  Neptune  Ins.  Co.,  12  Gray,  85,  holding  no  total  loss  where 
goods  were  actually  delivered  to  consignees  at  port  of  delivery;  Sumner 
V.  Walker,  30  Fed.  264,  holding  negligence  of  prior  connecting  carrier  no 
offset  against  freight  earned;  Rogers  v.  West,  9  Ind.  406,  case  holding 
freight  charges  no  offset  in  suit  for  damages  for  loss  before  voyage  com- 
menced. 

There  must  be  a  destruction  of  the  article  In  specie,  but  if  the  commodity 
be  damaged  so  that  it  would  not  be  allowed  to  remain  on  board  consistently 
with  the  health  of  the  crew  or  safety  of  the  vessel,  and  for  these  or  Ilka 
causes,  it  should  ftom  necessity  be  destroyed  by  being  thrown  overboard,  not- 
withstuidlng  the  article  existed  in  specie,  and  might  have  been  carried  on  in 
the  damaged  condition,  there  would  still  be  a  total  loss  within  the  meaning! 
of  the  policy. 

Approved  in  Washburn  etc.  Mfg.  Co.  v.  Reliance  M.  Ins.  Co.,  179  U.  S. 
10,  12,  45  L.  Ed.  56,  57,  21  Sup.  Ct.  4,  determii^ng  liability  for  loss  under 
memorandum  policy  and  rider,  and  holding  they  were  in  pari  materia  and 
exempted  insurer  from  particular  average,  aflfirming  106  Fed.  117,  120; 
Northwestern  Mut.  Life  Ins.  Co.  v.  Rochester  Gtonan  Ins.  Co.,  85  Minn. 
55,  88  N.  W.  268,  upon  question  of  total  loss  of  building;  Great  Western 
Ins.  Co.  vi  Fogarty,  19  Wall.  643,  22  L.  Ed.  218,  holding,  where  no  part 
of  machinery  was  delivered  ^n  condition  for  use  there  was  total  loss ; 
Ridyard  v.  Phillips,  4  Blatchf.  444,  Fed.  Cas.  11,820,  holding,  where 
there  is  total  loss,  shipx)er  is  not  liable  for  freight;  Gould  v.  Louisiana 
Ins.  Co.,  20  La.  Ann.  261,  holding,  where  policy  stipulates  "only  against 
general  average  and  absolute  total  loss/'  underwriters  are  bound  only  in 
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that  event;  Williams  v.  Kennebec  etc.  Ins.  Co.,  31  Me.  461,  462,  464,  loss 
is  total  .where  no  part  of  the  thing  shfpped  can  be  delivered  in  specie; 
Merchants'  etc..  Ins.  Co.  v.  Butler,  20  Md.  56,  holding,  where  loss  is  caused 
by  peril  insured  against,  intervening  negligence  does  not  avoid  insurance; 
Tudor  V.  N.  E.  etc.  Ins.  Co.,  12  Cush.  556,  it  is  total  loss  if  the  article  by 
peril  of  the  sea  becomes  incapable  of  delivery;  Parsons  v.  Manufacturers' 
Ins.  Co.,  16  Gray,  468,  holding  articles  damaged  and  thrown  oveiioard, 
totally  lost,  but  not  those  damaged  and  transshipped;  Pierce  v.  Columbia 
Ins.  Co.,  14  Allen,  323,  holding  underwriters  liable  for  loss  of  goods  on 
wrecked  transshipping  vessel;  Willard  v.  Millers'  etc.  Ins.  Co.,  24  Mo. 
566,  holding,  if  vessel  cannot  be  repaired  in  reasonable  time,  loss  is  total, 
though  pro  rata  freight  be  received  ;'De  Peyster  v.  Sun  etc.  Ins.  Co.,  19 
N.  T.  278,  75  Am.  Dec.  833,  holding  perishable  articles,  though  existing  in 
specie,  totally  lost  when  incapable  of  forwarding  to  destination;  Hubbell 
V,  Great  Western  Ins.  Co.,  74  N.  Y.  252,  254,  holding  question  does  not 
depend  on  loss  of  ship,  but  on  possibility  of  earning  freight  by  forwarding; 
Washburn  etc.  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co.,  82  Fed.  297,  27  C.  C.  A. 
134,  holding  underwriters  not  liable  for  constructive  total  loss,  except 
where  they  consent  to  abandonment;  Royal  Ins.  Co.  v.  Mclntyre,  90  Te;c. 
174, 177,  59  Am.  St.  Rep.  799,  803,  35  L.  R.  A.  674,  676,  37  S.  W.  1069, 1071, 
holding  no  total  loss  so  long  as  remnant  of  building  may  be  used  as  basis 
for  restoration. 

Distinguished  in  Lord  v.  Neptune  Ins.  Co.,  10  Gray,  117,  holding  under- 
writers not  liable  where  goods  could  have  arrived  in  specie  at  port  of 
destination;  Williams  v.  Hartford  Ins.  Co.,  54  Cal.  451,  86  Am.  Rep.  79, 
holding  total  loss  does  not  mean  extinction. 

Claim  for  loss    of    perishable    articles  in  marine  -  insurance.    Note, 

2  Am.  Dec.  179. 
Constructive  total  loss  of  insured  building.    Note,  56  L.  R.  A.  786. 
Right  to  recover  salvage  expenses  under  "suing  and  laboring"  clause 

in  policy.    Note,  14  E.  R.  0.  269. 

Under  a  policy  of  freight,  goods  remaining  in  specie  capable  of  being 
carried  on,  may  be  more  profitably  sold  at  an  intermediate  port,  but  in  that 
event  the  owner  acts  upon  his  own  responsibility,  and  if  he  elects  to  receive 
the  goods  at  a  place  short  of  destination,  he  is  responsible  for  the  freight. 

Cited  in  Murray  v.  Aetna  Ins,  Co.,  4  Biss.  422,  Fed.  Cas.  9955,  applying 
principle  to  vessel  laid  up  for  winter  when  shippers  sold  freight. 

It  is  the  duty  of  the  owner  of  the  vessel  to  repair  his  own,  or  to  procure 
another  at  the  port  of  distress  to  carry  on  the  cargo,  unless  this  would  consume 
too  much  time  or  cost  more  than  the  value  thus  saved  to  the  underwriter  on 
freight. 

Approved  in  Frank  Waterhouse  v.  Rock  Island,  Alaska  etc.  Co.,  97  Fed. 
474,  38  C.  C.  A.  281,  holding  where  owners  agree  to  arrange  for  trans- 
mission of  passengers  to  other  vesseb  for  remainder  of  trip,  master  may 
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hire  otber  vessels  for  that  purpose,  where  vessels  intended  had  not*arrived; 
Murray  v.  Aetna  Ins,  Co.,  4  Biss.  422,  Fe^.  Cas.  9956,  holding  duty  of  vessel 
laid  up  for  winter  to  complete  voyage  in  spring;  Hugg  v.  Baltimore  etc. 
Min.  Co.,  35  Md.  422,  6  Am.  Rep.  428,  holding  owners  of  goods  liable  for 
cost  of  transshipment  over  freight;  Lemont  v.  Lord.  52  Me.  394,  holding 
owners  of  transshipping  Vessel  cannot  recover  from  owners  of  original 
vessel  excess  freight. 

XTlider  policy  of  iniuraiice  on  fteight  on  round  voyage,  where  the  vessel 
earned  freight  outward  txHind»  and  sustained  loss  on  the  return  voyage,  It  was 
beld  the  insurers  were  not  entitled  to  deduction  for  the  outward  ftelght. 

Approved  in  Insurance  Co.  of  the  Valley  oi  Virginia- v.  Mordecai,  22 
How.  118,  16  L.  Ed.  832,  and  Thwing  v.  Washington  Ins.  Co.,  10  Gray,  454, 
both  holding  underwriters  not  entitled  to  deduction  on  freight  earned  upon 
insurance  of  vessel  condemned  on  completion  of  outward  voyage. 

Distinguished  in  Lincoln  v.  Boston  etc.  Ins.  Co.,  159  Mass.  341,  34  N.  E. 
457,  holding  underwriters  not  liable  for  freight  of  voyage  to  succeed  loss, 
though  charter-party  was  outstanding. 

Bight  to  proportional  freight  in  case  of  accident  at  sea  preventing 

continuance  of  voyage.    Note,  12  E.  R.  0.  367. 
Insurance  of  shifting  or  successive  cargoes.    Note,  13  £.  B.  0.  607. 

7  How.  612-626,  12  L.  Ed.  841,  PECS  v.  JENNESS. 

Supreme  Court's  Jurisdiction  extends  to  cases  where  record  diows  that  the 
highest  court  of  Judicature  of  a  State  has  decided  against  a  title  claimed 
under  a  Federal  statute. 

Approved  in  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  411,  60  L.  Ed. 
B29,  26  Sup.  Ct.  289,  judgment  dismissing  suit  brought  by  bankruptcy 
trustee  to  recover  alleged  asset  of  bankrupt  estate  presents  Federal  ques- 
tion; Johnson  v.  Bishop,' Woolw.  330,  8  N.  B.  R.  537,  Fed.  Cas.  7373,  hold- 
ing assignee's  remedy  for  wrong  in  State  courts  is  under  judiciary  act. 

Appellate  courts  will  not  examine  matters  not  necessary  to  be  determined, 
and  will  presume  the  regularity  of  Judicial  proceedings  not  directly  In  Issue. 

Approved  in  Bardes  v.  Hawarden  Bank,  178  U.  S.  534,  44  L.  Ed,  1180, 
20  Sup.  Ct.  1004,  arguendo. 

The  proviso  of  the  second  section  of  the  bankrupt  act  protects  all  liens 
valid  by  tbe  laws  of  the  respective  States  ftom  any  construction  of  said  act 
that  would  tend  In  any  wise  to  annul,  destroy  or  Impair  them.  Hence,  an 
attachment  of  property  on  mesne  process  being  a  lien  by  tbe  laws  of  New 
Hampshire,  Is  protected  by  the  terms  of  the  above  proviso. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  725,  58  L.  Ed.  1563,  1564,  34 
Sup.  Ct.  892,  holding  injunction  should  not  issue  to  restrain  trustees  in 
bankruptcy  from  asserting  in  State  court  an  equitable  claim  or  interest  in 
<^rtain  property;  Metcalf  v.  Barker,  187  U.  S.  173,  47  L.  Ed.  126,  23  Sup. 


7How.612-e2B  NOTES  ON  U.  S.  REPOETS.  48 

Ot.  70,  holding  jadgment  lien  on  particular  assets  obtained  long  prior  to 
bankraptcy  is  superior  lien  on  bankrupt's  property  to  trustee's  title;  In  re 
Crafts-Riordon  Shoe  Co.,  185  Fed.  933,  holding  under  laws  of  Massachu- 
setts attaching  creditor  obtains  lien,  though  he  has  obtained  no  judgment, 
and  such  lien  is  entitled  to  recognition  in  bankruptcy  pfbceedings;  Hobbs 
V.  Head  &  Dowst  Co.,  184  Fed.  414,  106  C.  C.  A,  519,  where  action  to  fore- 
close mechanic's  lien  went  *to  judgment  in  State  court  notwithstanding 
bankruptcy  proceedings,  judgment  could  not  be  regarded  as  void  by  bank- 
ruptcy court;  American  Canning  Co.  v.  Erie  Preserting  Co.,  171  Fed.  547, 
holding  where  visible  delivery  of  possession  of  pledge  is  omitted,  no  equi- 
table lien  arises  in  favor  of  pledges  as  against  creditors  of  pledgor  or  their 
receiver;  In  re  Blair,  108  Fed.  530,  holding  attachment  on  mesne  process 
under  Massachusetts  law  is  not  discharged  by  petition  in  bankruptcy  filed 
more  than  four  months  after  levy;  Gibson  v.  Warden,  14  Wall.  248,  20 
L.  Ed.  800,  holding  assignees  take  possession  subject  to  all  liens  upon  the 
property;  In  re  Joslyn,  2  Biss.  238,  3  N.  B.  R.  119,  Fed.  Cas.  7550,  hold- 
ing lien  of  landlord  for  rent  binds  property  against  assignee;  Campbell's 
Case,  1  Abb.  (U.  S.)  189, 1 N.  B.  R.  169,  Fed.  Cas.  2349,  holding  bankrupt's 
final  certificate  does  not  operate  to  destroy  attachment  lien  obtained  prior 
to  bankruptcy;  In  re  Wynne,  Chase  Dec.  256^  Fed.  Cas.  18,117,  holding 
under  Virginia  statute,  landlord  has  a  valid  lien  upon  goods  of  tenant; 
In  re  Clapp,  2  Low.  469,  Fed.  Cas.  2785,  holding  attachment  liens  not  dis- 
solved by  acceptance  and  recording  of  composition  agreement;  In  re  Al- 
brecht,  1  Fed.  Cas.  316,  holding  lien  of  attaching  creditor  not  destroyed 
by  debtor  giving  bond  to  satisfy  judgment ;  Sims  v.  Jacobson,  51  Ala.  190, 
holding  discharge  in  bankruptcy  does  not  abate  attachment  suit;  Crowe 
v.  Reid,  57  Ala.  286,  holding  attachment  liens  can'  be  enforced  in  State 
courts  after  adjudication  of  bankruptcy;  Brown  v.  Newman,  66  Ala.  277, 
holding  assignee  of  bankrupt  takes  property  subject  to  valid  liens; 
HoUaday  v.  Hare,  69  Cal.  517,  11  Pac.  29,  holding  suit  where  property 
is  attached,  not  barred  by  discharge  in  bankruptcy;  Thomas  v.  Brown, 
67  Md.  517,  10  Atl.  715,  holding  attachment  creates  valid  lien;  Cunning- 
ham v«  Hall,  69  Me.  354,  holding  attachment  lien  not  released  by  com- 
position in  bankruptcy;  Ives  v.  Sturgis,  12  Met.  464,  holding  attachment 
on  mesne  process  recognized  as  a  valid  lien  by  law  of  Massachusetts ;  Seibel 
V.  Simeon,  62  Mo.  257,  holding  jurisdiction  of  State  court  to  enforce  me- 
chanic's lien  not  affected  by  proceeding  in  bankruptcy;  Zollar  v.  Janvriu; 
49  N.  H.  117,  6  Am.  Bep.  471,  holding  creditor's  right  to  security  afforded 
by  bond  is  in  the  nature  of  a  lien ;  Galbraith  v.  Fisher,  22  Pa.  St.  415,  hold- 
ing sale  of  property  by  assignee  in  bankruptcy  not  affecting  lien  acquired 
by  attachment;  Bauer  v.  Stern,  1  S.  C.  419,  holding  proceedings  in  State 
court  to  enforce  lien  not  affected  by  bankruptcy  proceedings;  Samson  v. 
Burton,  5  Ben.  342,  4  N.  B.  R.  16,  Fed.  £)as.  12,285,  assuming  attachment 
levied  four  months  prior  to  commencement  of  bankruptcy  proceedings  a 
valid  lien;  Re  Fortune,  1  Low.  307,  Fed.  Cas.  4955,  holding,  where  attach-' 
ments  are  dissolved  by  assignment  in  bankruptcy,  costs  are  paid  by  as- 
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signee;  dissenting  opinion  in  Myers  ▼.  Mott,  29  Cal.  375,  majority  hold- 
ing attachment  lien  not  preserved  in  case  of  death  of  defendant  before 
judgment;  Conner  v.  Southern  Exp.  Co.,  42  Ga.  3&,  holding  action  at  la^t 
does  not  abate  with  bankruptcy  of  plaintiif ;  Day  v.  Bard  well,  97  Mass.  254, 
holding  uniformity  in  bankrupt  laws  required  in  national  legislation  only; 
Johnson  v.  Bishop,  Woolw.  327,  8  N.  B.  R.  535,  Fed.  Cas.  7373,  refusing  to 
maintain  action  against  sheriff  for  attached  property. 

s^  Distinguished  in  The  Velocity,  28  Fed.  Cas.  1142,  holding  act  passed  by 
legislature  of  Ohio  created  no  lien  upon  vessels ;  Crockett  v.  Crain,  33  N.  H. 
551,  holding  -an  attachment  of  separate  property  founded  on  partnership 
debt,  not  valid;  Tracy  v.  McManus,  58  N.  T.  256,  bedding,  under  subsequent 
statute,  proceedings  in  bankruptcy  dissolved  attachment  lien;  Bowley  v. 
Bowley,  41  Me.  546,  holding  attachment  lien  lasts  only  to  the  time  bank- 
.rapt  obtains  his  discharge. 

Dissolution  of  attachment  by  death.    Note,  80  Am.  Dec.  142. 
Effect  of  attachment.    Note,  3  E.  R.  0.  568.  % 

At  common  law,  there  could  be  no  lien  without  possession,  but  in  maritime 
law,  and  in  equity  in  England  and  many  of  the  States,  where  a  lien  is  synony- 
mous with  a  charge  or  encumbrance  upon  a  thing,  liens  can  exist  where  there 
Is  neither  jus  in  re  nor  ad  rem. 

Approved  in  Garrison  v.  Vermont  Mills,  154  N.  C.  5,  31  L.  B.  A.  (N.  S.) 
450,  69  S.  E.  744,  upholding  factor's  lien  for  advances;  Wilmer  v.  Atlanta 
etc.  R.  R.  Co.,  2  Woods,  421,  Fed.  Cas.  17,775,  and  American  Nat.  Bank  <" 
Northwestern  Ins.  Co.,  89  Fed.  616,  32  C.  C.  A.  275,  holding  possession  of 
proi)erty  not  necessary  to  give  court  jurisdiction;  The  Menominie,  36  Fed. 
199,  holding  State  statute,  providing  vessel  liable  for  debts,  etc.,  creates  a 
lien,  though  not  so  named  in  statute;  Fidelity  Insurance  etc.  Co.  v.  Roan- 
oke Iron  Co.,  81  Fed.  446,  holding  warehouse  company  had  lien  upon  goods 
in  their  possession  for  loans  advanced;  Ronald  v.  Hewitt,  33  Ala.  547,  73 
Am.  Dec.  434,  holding  lien  may  include  equitable  mortgage  where  no  right 
of  possession  exists;  Stem  v.  Simpson,  62  Ala.  196,  holding  lien  for  ad- 
vances gives  no  right  of  property  or  possession ;  Shirk  v.  Thomas,  121  Ind. 
150,  16  Am.  St.  Rep.  883,  22  N.  E.  977,  holding  judgment  lien  does  not  ex- 
tend beyond  interest  of  debtor  in  land. 

VaUd  State  liens,  being  protected  in  terms  by  the  bankrupt  act,  the  court, 
in  order  to  give  full  effect  to'lhe  act,  will  make  the  bankrupt's  certificate,  when 
pleaded  in  bar  of  an  attachment  lien,  operate  as  a  discharge  of  his  person 
and  future  acquisitions,  but  permit  attaching  creditor  to  have  Batisfaction 
oat  of  the  property  subject  to  the  lien. 

Approved  in  A.  Klipstein  &  Co.  v.  Allen-Miles  Co.,  136  Fed.  390,  69 
C-  C.  A.  229,  under'Oeorgia  code  no  judgment  will  be  rendered  against  de- 
fendant who  has  been  discharged  from  debt  sued  on  in  bankruptcy  proceed- 
ings pending  garnishment  for  purpose  of  charging  sureties  on  bond  to  dis- 
ehaige  garnishment;  Mills  v.  Provident  Life  etc.  Co.;  100  Fed.  348,  40 
IV— ^ 
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C.  C.  A.  394,  refusing  injunction  to  stay  State  court  levy  and  execution 
sale;  Hill  v.  Harding,  130  U.  S.  703,  32  L.  Ed.  1084,  9  Sup.  Ct.  726,  holding 
discharge  in  bankruptcy  not  a  bar  to  judgment  for  purposes  of  charging 
sureties;  Jordan  v.  Cass  Co.,  3  Dill.  194,  195,  Fed.  Cas.  7517,  holding  it 
proper  to  render  judgment  to  be 'enforced  in  particular  manner;  Holladay 
V.  Hare,  69  Cal.  518,  11  Pac.  29,  holding  no  error  for  superior  court  to  pro- 
vide for  satisfaction  of  judgment  out  of  property  attached;  Bowman  v. 
Harding,  56  Me.  561,  holding  plaintiff  entitled  to  judgment  against  prop- 
erty attached;  Reed  v.  Bullington,  49  Miss.  229,  holding  a  judgment  where 
discharge  in  bankruptcy  pleaded,  might  be  rendered  against  the  land; 
Fisher  v.  Lewis,  69  Mo.' 630,  upholding  sale  of  property  of  bankrupt  where 
levy  made  prior  to  adjudication  of  bankruptcy ;  Goodscll  v.  Benson,  13  R.  L 
254,  holding  plaintiff  entitled  to  recover  judgment  out  of  attached  money; 
Stoddard  v.  James,  43  Vt.  576,  5  Am.  Rep.  310,  holding  discharge  in  bank- 
ruptcy will  not  prevent  a  judgment  in  rem  being  given  to  attaching  credi- 
tors ;  Phelps  V.  Selliek,  19  Fed.  Cas.  464,  8  N.  B.  R.  394,  collecting  cases  and 
holding  mortgagee  in  contempt  for  attempting  to  foreclose  mortgage  with- 
out permission  of  bankruptcy  court;  Fuller  v.  Aylesworth,  75  Fed.  700, 
21  C.  C.  A.  505,  holding  judgment  limited  to  a  particular  fund,  a  money 
judgment;  Upton  v.  Hubbard,  28  Conn.  288,  78  Am.  Dec.  676,  court  intimat- 
ing where  discharge  in  bankruptcy  is  pleaded,  a  qualified  judgment  might 
be  rendered;  Anderson  v.  Anderson,  65  6a.  523,  38  Am.  Rep.  801,  holding 
discharge  in  bankruptcy  a  valid  plea  to  action  on  judgment  obtained  in 
another  State;  Gibson  v.  Green,  45  Miss.  219,  holding  assignee  a  necessary 
party  to  action  based  upon  an  attachment ;  Holyoke  v.  Adams,  59  N.  T.  241, 
refusing  leave  to  defendant  to  set  up  in  suppleihental  answer,  discharge  in 
bankruptcy. 

Distinguished  in  Bowley  v.  Bowley,  41  Me.  546,  holding  discharge  in 
bankruptcy,  pleaded  in  a  suit,  dissolves  any  attachment;  Ray  v.  Wight,  119 
Mass.  427,  20  Am.  Rep.  384,  holding  plaintiff  having  attachment  lien  not 
entitled  to  special  judgment  until  bankruptcy  discharge  is  determined.        ' 

(Where  a  statute  speaks  in  general  terms  of  liens,  statutory  as  well  as 
common-law  liens  are  included,  as  the  mere  accidents  of  a  subject  cannot 
alter  its  essence. 

Approved  in  In  re  Bishop,  153  Fed.  308,  holding  that  under  statute  giv- 
ing landlord  preferred  lien  for  rent,  on  tenai^  being  adjudged  bankrupt, 
landlord  has  preferred  claim  for  rent  due  at  date  of  said  adjudication; 
In  re  Byrne,  97  Fed.  764,  holding  under  Iowa  law  claim  for  wages  outranks 
landlord's  lien  for  rent  in  bankruptcy  proceedings. 

A  court  having  jurisdiction  of  the  subject  matter  and  parties  before  it, 
is  competent  to  pass  upon  every  question  that  might  arise  in  the  cause,  and  its 
decision  upon  such  questions,  until  reversed  or  set  aside,  is  not  open  to  col- 
lateral attack  in  any  other  court. 

Approved  in  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  966,  8  Ii.  R.  A. 
<N,  S.)  1204,  79  C.  C.  A.  470,  where,  prior  to  involuntary  petition,  claim- 
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snt  sued  in  State  court  to  recover  specific  personalty,  and  obtained  seques- 
tration, and  on  bankruptcy  proceedings  being  instituted  trustee  interven)ed 
and  lost  suit,  decree  therein  was  Conclusive  on  trustee;  Miller  &  Lux  t. 
Rickey,  146  Fed.  587,  where  Federal  court  has  first  acquired  jurisdiction 
of  suit  to  determine  respective  rights  of  appropriators  of  water,  it  will 
«njoin  later  State  suit  relating  to  same  subject  matter;  Evans  v.  Gorman, 
115  Fed.  401,  holding  Federal  court  cannot  enjoin  probate  sale  ordered  by 
Arkansas  court;  Taylor  v.  Hulett,  15  Idaho,  272,  79  L.  R.  A.  (N.  S.)  535, 
"97  Pac.  40,  upholding  right  to  ancillary  injunction  in  suit  to  quiet  title; 
Kendrick  &  Roberts  v.  Warren  Bros.  Co.,  110  Md.  74,  72  Atl.  465,  discharge 
in  bankruptcy  does  not  prevent  taking  of  judgment  against  bankrupt  with 
perpetual  stay  of  execution  to  preclude  enforcement  of  judgment  on  how 
to  dissolve  injunction  issued  mere  than  four  months  prior  to  bankruptcy; 
Chesapeake  etc.  Canal  Co.  v.  United  States,  223  Fed.  932,  L.  R.  A.  1916B, 
784,  139  C.  C.  A.  406,  and  Stout  v.  Lye,  103  U.  S.  68r26  L.  Ed.  429,  hold- 
ing decree  of  State  court  a  bar  to  action  in  Federal  court  to  set  aside 
mortgage;  Fuller  v.  Hamilton  Co.,  53  Fed.  414,  holding  decree  of  State 
court  bars  suit  in  Federal  court  on  same  matters;  Pennsylvania  etc.  R.  R. 
Co.  V.  National  Docks  etc.  Co.,  58  Fed.  931,  holding  decision  of  State  court, 
allowing  amendment  binding  upon  Federal  court;  Stanford  v.  Worn,  27 
Cal.  170,  holding  decree  of  United  States  court  confirming  Mexican  grant 
not  open  to  collateral  attack;  Amador  v.  Mitchell,  59  Cal.  178,  holding 
judgment  foreclosing  mortgage  binding  upon  those  who  took  with  notice; 
Hibemia  Saving  &  Loan  Society  v.  Lewis,  117  Cal.  582,  47  Pac.  603,  hold- 
ing in  action  for  a  writ,  judgment  in  fovedosure  not  open  to  collateral 
attack;  Butcliers  Union  Slaughterhouse  etc.  Cq,  v.  Crescent  City  live  Stock 
etc.  Co.,  37  La.  Ann.  881,  holding  erroneous,  Circuit  Court  decree  restrain- 
ing parties  from  proceeding  on  decision  of  State  court ;  National  Docks  etc. 
Ry.  Co.  V.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  61,  28  Atl.  73,  holding 
United  States  court  would  not  review  the  decision  of  Hudson  Circuit  Court ; 
Carroll  v.  Carroll,  16  How.  287,  14  L.  Ed.  941,  holding  courts  of  common 
law  are  not  bound  by  State  court's  construction  of  statutes;  dissenting 
opinion  in  Watson  v.  Jones,  13  Wall.  737,  20  1*  Ed.  679,  majority  holding 
pendency  of  suit,  when  relied  upon  to  defeat  subsequent  suit,  must  be 
identical;  dissenting  opinion  in  Providence  etc.  S.  S.  Co.  v.  Hill  Mfg.  Co., 
109  U.  S.  607,  27  L.  Ed.  1048,  3  Sup.  Ct.  620,  majority  holding  proceedings 
to  limit  ship  owner's  liability  under  act  of  1851,  supersede  action  brought 
in  State  courts;  Crook  Horner  Co.  v.  Gilpin,  112  Md.  5,  136  Am.  St.  Rep. 
376,  28  L.  E.  A.  (N.  8.)  233,  75  Atl.  1051,  both  arguendo. 

Distinguished  in  United  States  v.  Burdick,  1  Dak.  Ter.  147,  46  N.  W.  573, 
holding  appeal  will  lie  from  decision  of  territorial  District  Court  on  habeas 
corpus;  Alexander  v.  Worthington,  5  Md.  488,  holding  general  views  of 
court  unnecessary  to  decision,  not  conclusive  upon  another  court;  State  v. 
Drake,  40  Wis.  190,  22  Am.  Rep.  696,  holding  opinion  of  court  unnecessary 
to  decision  not  binding  elsewhere. 


7  How.  612-626  NOTES  ON  U.  S.  REPORTS.  52 

Where  a  court's  Jnrladletlon  hae  onoe  attached,  it  ongfat  not  to  ho  inter- 
fered with  hy  any  other  court  of  concnrront  JnrlBdiction  entertaining  subse- 
gnent  proceedings  which  would  tend  to^embarraes  sail  court  in  its  adminis- 
tration of  Justice,  either  hy  denying  the  litigant  the  right  to  prosecute  his 
claim  or  hy  issuing  process,  attempt  to  remoYo  property  from  its  custody. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Lake  St.  R.  R.  Co.,  177  U.  S.  61, 
44  L.  Ed.  B71,  20  Sup.  Ct.  568,  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  359, 
87  C.  c/a.  307,  and  Mound  City  Co.  v.  Castleman,  187  Fed.  924,  110 
C.  C.  A.  55,  all  following  rule;  Tenth  Nat.  Bank  v.  Smith  Const.  Co.,  227 
Pa.  361,  186  Am.  St  Rep.  884,  76  Ail.  70,  and  Palmer  v.  Texas,  212  U.  S. 
129,  53  L.  Ed.  440,  29  Sup.  Ct.  230,  both  holding  where  one  court  appointed 
receiver,  another  court  ought  not  appoint  receiver  to  take  charge  of  prop- 
erty ;  Louisville  Trust  Co.  v.  Knott,  191  U.  S»  233,  48  L.  Ed.  162,  24  Sup.  Ct. 
225,  holding  where  Circuit  Court  has  jurisdiction  and  appoints  receiver, 
question  of  jurisdiction  under  judiciary  act  of  1890,  on  intervention  of 
receiver  appointed  by  State  court,  be  certified  to  Supreme  Court  to  ascer- 
tain priority  of  jurisdiction;  Metcalf  v.  Barker,  187  U.  S.  175,  47  L.  Ed. 
127,  23  Sup.  Ct.  71,  holding  judgment  lien  on  particular  assets  obtained 
long  prior  to  bankruptcy  is  superior  lien  on  bankrupt's  property  to  trus- 
tee's title;  R.  M.  Rose  Co.  v.  Southern  Express  Co.,  223  Fed.  872,  denying 
injunction  to  enjoin  prosecution  of  State  suit  to  restrain  prosecution  of  State 
suit  to  enjoin  express  company  from  refusing  to  receiving  liquor  shipments ; 
Sharp  V.  Bonham,  213  Fed.  667,  668,  class  suit  in  Federal  court  by  rep- 
reseVitatives  of  one  religious  society  against  representatives  of  another  to 
determine  right  to  church  property,  is  suit  in  rem  and  court  retains  jurisdic- 
tion till  end  irrespective  of  later  State  decree  in  similar  suit;  Stirling  v. 
Seattle  etc.  Ry.  Co.,  198  Fed.  919,  upholding  priority  of  State  court 
suit  by  stockholder  against  corporation  alleging  conspiracy  to  wreck  cor- 
poration, over  Federal  suit  by  trustees  to  have  corporation  declared  in- 
solvent; Kansas  Cit3^  Gas  Co.  v.  Kansas  City,  198  Fed.  526,  pendency 
of  Federal  suit  by  gas  company  to  enjoin  enforcement  of  city  ordinance 
requiring  certain  pressure  in  mains,  is  no  bar  to  State  suit  by  city  for  ac- 
counting on  ground  that  rates  were  excessive  because  of  insufficient  pres- 
sure; People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  403,  upholding 
priority  of  State  suit  by  city  to  enforce  rate  ordinance  over  later  Federal 
suit  by  gas  company  to  restrain  enforcement  of  ordinance;  Hall  v.  Ames, 
190  Fed.  144,  111  C.  C.  A.  178,  denying  motion  in  Circuit  Court  of  Appeals 
after  affirmance  in  suit  to  enjoin  State  suit,  to  enjoin  appellees  from  avail- 
ing themselves  of  rights  given  them  by  decree  of  State  court  until  appel- 
lants could  apply  to  Supreme  Court;  Central  Vermont  Ry.  Co.  v.  Redmond, 
189  Fed.  689,  denjdng  Federal  jurisdiction  to  enjoin  public  service  com- 
mission from  compelling  railroad  to  comply  with  its  order  where  State 
Supreme  Court  had  remanded  cause;  Western  R.  of  Alabama  v.  Railroad 
Commission,  171  Fed.  700,  holding  that  where  Federal  court  has  acquired 
exclusive  jurisdiction  to  determine  constitutionality  of  State  statute,  it 
has  power  to  restrain  offices  of  State  courts;  Guardian  Trust  Co.  v.  Kan- 
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888  City  Southern  Ry.  Co.,  171  Fed.  49,  28  L.  B.  A.  (IT.  S.)  620,  96  C.  €.  A. 
285,  holding  pendency  in  another  court  of  action  in  personam  for  same  cause, 
which  involves  no  claim  to  or  lien  on  specific  property  in  possession  of 
Federal  court  of  equity,  and  no  issue  of  which  it  has  acquired  exclusive 
jurisdiction,  presents  no  gp^ound  for  injunction  to  stay  action  at  law;  Frank 
Y.  Leopold  ft  Feron  Co.,  169  Fed.  925,  State  court  has  no  jurisdiction  to 
enjoin  marshal  from  proceeding  under  Federal  writ  under  which  he  haa 
seized  property;  Westfeldt  v.  North  Carolina  Min.  Co.,  166  Fed.  710,  711, 
712,-92  C.  C.  A.  378,  where  in  State  ejectment  suit  defendants  counter- 
claimed  alleging  ownership  in  fee  and  claim  of  adverse  possession  by  plain- 
tiff, one  of  defendants  could  not  sue  in  Federal  equity  court  for  same 
relief;  Sullivan  v.  Algrem,  160  Fed.  370,  87  C.  C.  A.  318,  declining  to  ap- 
point receiver  for  corporation  whose  property  was  in  custody  of  State 
court;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  157  Fed.  960,  holding 
that  Federal  court,  which  in  suit  to  enjoin  enforcement  of  State  statute, 
has  acquired  jurisdiction  and  granted  injunction  can  also  enjoin  State 
officers  from  taking  threatened  action  under  said  statute;  Rickey  Land  ft 
Cattle  Co.  V.  Miller  5;  Lux,  162  Fed.  19,  81  C.  C.  A.  207,  holding  where 
Federal  court  sitting  in  Nevada  acquired  jurisdiction  in  suit  against  resi- 
dent of  California,  such  jurisdiction  n/7ould  be  maintained  against  subse- 
quent similar  actions  brought  by  defendant  for  same  purpose  in  California 
State  courts;  Tennessee  Producer  Marble  Co.  v.  Grant,  135  Fed.  323,  67 
O.  C.  A.  676,  baftkruptcy  court  has  no  jurisdiction  to  stay  State  suit  by 
creditor  and  to  restrain  creditor  from  proceeding  to  enforce  attachment 
lien  under  State  court  where  State  court  had  acquired  prior  jurisdiction; 
In  re  Knight,  125  Fed.  38,  holding  when  general  assignment  for  benefit  of 
creditors  is  jnaie  by  debtor,  same  being  an  act  of  bankruptcy,  no  action 
by  any  court  in  any  suit  brought  after  commission  of  act  of  bankruptcy 
can  defeat  it,  without  consent  of  bankruptcy  court;  Knott  v.  Evening  Post 
Co.,  124  Fed.  351,  353,  holding  where  Federal  court  receiver  appointed  in 
suit  commenced  after  State  court  suit.  Federal  court  will  not  surrender 
res  where  its  received  first  acquired  possession  of  property;  McDowell  v. 
McCormick,  121  Fed.  65,  57  C.  C.  A.  401,  holding  where  receiver  of  one  of 
two  courts  having  concurrent  jurisdiction  acquires  possession  of  property, 
other  court  cannot  deprive  him  of  it;  Phelps  v.  Mutual  Reserve  Fund  Life 
Aasn.,  112  Fed.  465,  469,  61  L.  R.  A.  717,  60  C.  C.  A.  339,  holding  Federal 
court  cannot  enjoin  State  receiver  of  court  of  concurrent  jurisdiction  from 
acting  under  apx)ointment,  where  no  prior  Federal  jurisdiction  is  claimed ; 
Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  6,  holding  suits  against  railroads 
by  State  to  recover  penalties  for  failure  to  put  rates  in  force  is  interfer- 
ence with  suit  by  stockholders  to  enjoin  State  and  railroad  officials  from 
patting  rates  in  force;  Marden  v.  Starr,  107  Fed.  201,  holding  that  under 
Rev.  Stats.  Ind.  1894,  §§  1286,  1287,  Federal  court  has  jurisdiction  of  re- 
plevin against  sheriff  holding  property  under  void  execution;  Oliver  v. 
Parlin  ft  Orenc^orff  Co.,  105  Fed.  276,  45  C.  C.  A.  200,  holding  where  suit 
had  been  brought  to  cancel  deed  of  trust  and  after  setting  down  cause  for 
hearingi  owner  of  trust  deed  brought  foreclosure  in  State  court.  Federal 
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dourt^ad  not  acquired  priority  of  jurisdiction;  Aultman  &  Taylor  Co.  ▼» 
Brumfield,  102  Fed.  10,  11,  refusing  to  enjoin  treasurer  from  proceeding 
in  action  in  State  court  to  recover  assessment;  In  re  Endl,  99  Fed.  916, 
\  ordering  constable  who  seized  property  under  State  process  after  it  had 
been  acquired  by  bankrupt's  trustee  to  restore  same;  Jordan  v.  Taylor,  9S 
Fed.  645,  refusing  to  entertain  bill  of  cestui  que  trust  under  trust  fund,, 
comprising  residue  of  estate,  where  estate  is  in  process  of  administration 
in  State  court;  Leathe  v.  Thomas,  97  Fed.  139,  38  C.  C.  A.  75,  holding  Fed- 
eral court  cannot  enjoin  sheriff  from  collection  of  execution;  Keegan  y.. 
King,  96  Fed.  760,  holding  when  bankruptcy  court  takes  possession  of 
scheduled  property  stranger  cannot  sue  in  State  court  to  establish  title  to 
property;  Rodgers  v.  Pitt,  96  Fed.  670,  applying  principle  in  suit  to  estab- 
lish water  rights  where  suit  had  been  brought  in  State  court;  Turrentine 
V.  Blackwood,  125  Ala.  441,  28  South.  97,  holding  State  court  has  no  juris- 
diction of  detinue  by  stranger  claiming  property  in  hands  of  Federal  bank- 
ruptcy trustee;  Ferriday  v.  Middlesex  Banking  Co.,  118  La.  790,  43  South. 
410,  staying  State  court  proceedings  where  cause  removed  to  Federal  court ; 
Steele  v.  Bliss,  170  Aiich.  187,  134  N.  W.  1018,  holding  Circuit  Court  of 
county  in  which  land  is  situated  cannot  enjoin  enforcement  of  process 
against  said  land  by  another  Circiiit  Court;  Lyon  v.  Clark,  124  Mich.  102, 
82  N.  W.  1059,  holding  bankruptcy  trustee  cannot  maintain  action  in  State 
court  to  set  aside  bankrupt's  fraudulent  conveyance;  Ex  parte  Ingenbohs, 
173  Mo.  App.  266,  267,  158  S.  W.  880,  holding  where^  court  of  appeals 
in  habeas  corpus  proceedings  had  obtained  jurisdiction  to  determine  ques- 
tions of  guardianship,  its  power  could  not  be  interfered  with  by  proceed- 
ings in  probate  court;  Mishawaka  Mfg.  Co.  v.  Powell,  98  Mo.  App.  539,  72 
S.  W.  725,  refusing  replevin  against  property  in  hands  of  bankruptcy  trus- 
tee; Hurlbutt  V.  Brown,  72  N.  H.  236,  55  Atl.  1047,  Bankruptcy  Act,'c.  541, 
§§l60a,  60b,  does  not  destroy  lien  of  attachment  obtained  more  than  four 
months  prior  to  filing  bankruptcy  petition,  though  both  creditor  and  debtor 
knew  at  time  of  attachment  that  debtor,  was  insolvent;  Guggenheim  v. 
Wahl,  203  N.  Y.  398,  Ann.  Cas.  1913B,  201,  96  N.  E>:^29,  holding  courts  of 
New  York  will  not  entertain  bill  to  restrain  defendant  from  prosecuting 
suit  in  Illinois  court  to  set  aside  decree  of  divorce ;  Beardslee  v.  Ingraham, 
183  N.  Y.  417-424,  76  N.  E.  477-480,  where,  after  Federal  court  attachment 
on  corporate  property,  there  is  State  suit  brought  to  dissolve  corporation 
and  receiver  appointed  to  sell  property.  State  court  cannot  enjoin  marshal 
from  selling  property  under  execution;  Bigelow  v.  Old  Dominion  Copper 
Mining  etc.  Co.,  74  N.  J.  Eq.  474,  71  Atl.  161,  refusing  to  restrain  New 
Jersey  corporation  from  prosecuting  equitable  actions  in  Massachusetts; 
Bowen  v.  Ledbctter,  32  Okl.  519,  520,  122  Pac.  133,  134,  while  contest  be- 
tween Choctaws  in  regard  to  lands  is  pending  before  commissioner  District 
Court  is  without  power  to  enjoin  proceedings;  Waters-Pierce  Oil  Co.  v. 
State,  47  Tex.  Civ.  168,  103  S.  W.  839,  applying  rule  where  receiver  had 
been  appointed  under  act  of  1907,  for  corporation  fined  for  violating  anti- 
trust act ;  Henderson  v.  Henrie,  61  W.  Va.  190,  11  Ann.  Cas.  741,  56  S.  E. 
371,  where  under  decree  in  bankruptcy  proceedings  land  is  sold  and  deed 
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ordered  to  purchaser,  State  court  cannot  enjoiiv execution  of  deed;  August 
▼.  Gilmer,  53  W.  Ya.  68,  44  S.  E.  144,  holding  purchaser  at  execution  sale 
where  suspending  bond  has  been  given  acquires  no  title  to  property,  and 
after  notice  or  upon  rule  to  show  cause,  may  be  summarily  required  to  re- 
turn property  to  sheriff's  custody;  State  v.  Fredlock,  52  W.  Va.  241,  94 
Am.  St.  Rep.  940,  43  S.  E.  156,  holding  court  having  jurisdiction  in  per- 
sonam may  restrain  party  from  prosecuting  suit  in  another  county  when 
such  suit  would  withdraw  jurisdiction  of  first  county ;  dissenting  opinion  in 
In  re  Delk's  Estate,  2  Ind.  Ter.  579,  52  S.  W.  55,  majority  holding  there 
was  nothing  in  Act  Congress  May  2, 1890,  in  regard  to  courts  of  *  *  Civilii^d 
Nations"  which  denied  jurisdiction  to  Federal  courts  in  matters  of  pro- 
bate where  United  States  citizens  are  creditors  or  distributees;  Taylor  v. 
Carryl,  20  How.  596,  598,  15  L.  Ed.  1032,  1033,  holding  District  Court  has 
no  jurisdiction  over  a  vessel  previously  attached  by  State  court;  Freeman 
V-  Howe,  24  How.  457,  16  L.  Ed.  751,  refusing  to  interfere  with  property 
held  under  attachment  by  United  States  courts;  Randall  v.  Howard,  2 
Black,  589,  17  L.  Ed.  271,  refusing  t^  annul  sale  of  land  made  by  decree  of 
State  court;  Rigga  v.  Johnson  Co.,  6  Wall.  195,  18  L.  Ed.  776,  refusing  to 
enjoin  the  issuing  of  writ  of  mandamus  by  Federal  courts;  Byers  v.  Mc- 
Auley,  149  U.  S.  614,  87  L.  Ed.  871,  13  Sup.  Ct.  908,  holding  administra- 
tor in  possession  of  decedent's  property  will  not  be  disturbed  by  process  of 
Federal  court;  Central  National  Bank  v.  Stevens,  169  U.  S.  460,  42  L.  Ed. 
817,  18  Sup.  Ct.  413,  holding  judgment  of  State  court  enjoining  parties 
from  proceeding  under  Federal  process  erroneous;  The  Celestine,  1  Biss. 
7,  9,  Fed.  Cas.  2541,  holding  from  time  of  seizure  of  vessel,  State  court 
officers  had  exclusive  jurisdiction;  Ruggles  v.  Simonton,  3  Biss.  329,  Fed. 
Cas.  12,120,  holding  United  States  courts  have  no  jurisdiction  restraining 
sheriff  from  selling  under  process  of  State  courts;  In  the  Matter  of  Clark, 
4  Ben.  98,  3  N.  B.  R.  130,  Fed.  Cas.  2798,  refusing  order  authorizing  mar- 
shal to  take  property  from  custody  of  State  receivers;  In  re  Vogel,  7 
Blatchf.  20,  Fed.  Cas.  16,982,  holding  assignee  can  recover  property  taken 
on  State  process  while  in  custody  of  bankruptcy  court;  Gilbert  v.  Lynch, 
17  Blatchf.  405,  1  Fed.  114,  and  Coeur  D  'Alene  Ry.  &  Nav.  Co.'  v.  Spald- 
ing, 93  Fed.  282,  35  C.  C.  A.  295,  refusing  to  enjoin  proceedings  in  State 
court;  Townsend  v.  Leonard,  3  Dill.  371,  Fed.«Cas.  14,117,  holding  prop- 
erty in  custody  of  sheriff  not  amenable  to  Federal  process;  Campbell's 
Case,  1  Abb.  (U.  S.)  189,  1  N.  B.  R.  169,  Fed.  Cas.  2349,  refusing  injunc- 
tion to  restrain  State  courts  and  their  executive  officers;  Carr  v.  Gale,  3 
Wood.  &  M.  65,  Fed.  Cas.  2435,  sustaining  jurisdiction  of  Circuit  Court 
over  suit  at  law  by  assignee  of  bankrupt;  Ex  parte  Turner,  3  Woods,  609, 
Fed.  Cas.  14,246,  holding  Slate  court  had  no  authority  to  compel  United 
States  marshal  to  produce  papers;  Evans  v.  Pack,  2  Flipp.  274,  Fed.  Cas. 
4566,  refusing  to  enjoin  suit  in  State  court  against  marshal  for  seizing 
goods  of  wrong  party  under  execution ;  Board  of  Foreign  Missions  of  Presb. 
Church  V.  McMaster,  3  Fed.  Cas^JSl,  yielding  paramount  authority  to 
court  whose  jurisdiction  first  attached;  In  re  Vogel,  28  Fed.  Cas.  1243, 
2  N.  B.  R.  427  (138),  ordering  return  of  property  taken  by  sheriff  while  in 


7  How.  612-626  NOTES  ON  U.  S.  REPORTS.  66 

custody  of  bankruptcy  court;  In  re  Askew,  2  Fed.  Cas.  31,  3  N.  B.  R.  675 
(142),  holding  void  process  of  State  court  in  setting  aside  homestead  out 
of  bankrupt's  property;  Hudson  v.  Schwab,  12  Fed.  Cas.  815,  816,  817,  18 
N.  B.  R.  480,  holding  United  States  Circuit  Court  has  power  to  enjoin  suit 
in  State  court  against  marshal ;  Bruce  v.  Manchester  etc.  R.  R.  Co.,  19  Fed. 
345,  refusing  to  entertain  bill  to  enforce  operation  of  road  by  trustees; 
Terry  v.  Bank  of  Cape  Fear,  20  Fed.  775,  holding  court  of  equity  having 
jurisdiction  of  the  subject,  could  afford  full  relief;  Naumburg  v.  Hyatt,  24 
Fed.  900,  holding  property  in  possession  of  marshal  cannot  be  levied  upon ; 
Attleborough  Nat.  Bank  y.  Northwestern  etc.  Car  Co.,  28  Fed.  114,  and  In 
re  Foley,  80  Fed.  951,  holding  United  States  Circuit  Court  will  not  interfere 
where  State  court  haa  possession  of  the  res;  Hurd  y.  Moiles,  28  Fed.  899, 
holding  pendency  of  suit  in  one  court  should  stay  proceedings  in  another; 
Senior  v.  Pierce,  31  Fed.  627,  and  Melvin  v.  Robinson,  31  Fed.  635,  refus- 
ing to  interfere  where  property  is  attached  by  process  of  State  court; 
Gates  y.  Bucki,  53  Fed.  966,  4  C.  C.  A.  116,  holding  United  States  court 
has  no  jurisdiction  to  restrain  litigants  in  State  court;  Howlett  v.  Central 
Carolina  etc.  Imp.  Co.,  56  Fed.  162,  Federal  court  refusing  to  take  juris- 
diction where  jurisdiction  of  State  court 'had  attached;  Hatch  y.  Bancroft- 
Thompson  Co.,  67  Fed.  807,  refusimg  to  proceed  where  creditor  prays  for 
same  relief  as  prayed  for  in  State  court;  In  re  Hall  &  Stilson  Co.,  73  Fed. 
528,  refusing  to  issue  execution  on  property  in  possession  of  sheriff  of 
State  court;  In  re  Anderson,  94  Fed.  495,  holding  person  in  custody  of 
State  court,  under  State  law,  will  not  be  released  on  habeas  corpus  by  Fed- 
eral court;  Troy  Fertilizer  Co.  y.  Prestwood,  116  Ala.  123,  22  South.  263, 
holding,  where  creditor's  bill  pending  in  one  court,  defendant  cannot  file 
bill  in  another  for  injunction;  Reson  v.  Powell,  28  Ark.  436,  holding  State 
courts  had  concurrent  jurisdiction  with  Federal  courts;  Gaines  v.  Springer, 
46  Ark.  505,  holding  State  court  cannot  enjoin  collection  of  tax  called  for 
by  Federal  courts;  Munson  v.  Harroun,  34  111.  424,  86  Am.  Dec.  817,  hold- 
ing no  action  in  State  courts  for  recovery  of  property  seized  by  United 
States  marshal;  Taylor  y.  Fort  Wayne,  47  Ind.  282,  holding  jurisdiction 
of  count^  commissioners  cannot  be  ousted  by  city  council;  Stanley  v. 
Sutherland,  54  Ind.  344,  holding  plaintiff  had  right  to  prosecute  action  to 
final  judgment  in  court  where  he  commenced  it ;  Goodrich  v.  Hunton,  29  La. 
Ann.  377,  holding  case  pending  in  State  court  to  enjoin  proceeding  not 
removable  to  Federal  court ;  Bell  v.  Chicago  etc.  R.  R.  Co.,  34  La.  Ann.  794, 
holding  property  in  custody  of  court  not  affected  by  judgments  recorded 
subsequent  thereto;  Newman  v.  Burke,  35  La.  Ann.  188«  refusing  to  apply 
entire  fund  where  claimants  to  same  fund  are  before  United  States  Su- 
preme Court ;  Keerl  v.  Keerl,  28  Md.  160,  holding  one  court  cannot  inter- 
fere with  control  of  property  by  another  court;  State  y.  Taylor,  3  Mo. 
App.  357,  holding  property  in  custody  of  State  court  not  subject  to  process 
of  Federal  courts;  Feusier  v.  Lammon,  6  Nev.  213,  holding  no  power  in 
'State  courts  to  interfere  with  property  in  custody  of  United  States  mar- 
shal; Merrill  v.  Jordan,  60  N.  H.  426,  holding  adjudication  in  bankruptcy 
does  not  divest  State  court  of  jurisdiction  to  foreclose  mortgage;  Home 
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Tub.  Co.  t.  Howell,  24  N.  J.  Eq.  241,  holding  State  court  of  concurrent 
jurisdiction  with  Federal  court,  could  retain  proceedings ;  New  Jersey  Zinc 
Co.  V.  Franklin  Iron  Co.,  29  N.  J.  Eq.  431,  refusing  to  grant  injunction 
where  proceedings  are  pending  i'n  United  States  court;  Keating  v.  Spink^ 
3  Ohio  St.  126,  62  Am.  Dec.  231,  holding  admiralty  court  cannot  take  prop- 
erty out  of  custody  of  State  court  having  jurisdiction;  Chapin  y.  James^ 
11^.  I.  89,  2S  Am.  Rep.  415,  holding  State  Supreme  Court  has  no  power 
to  enjoin  United  States  marshal  from  selling  upon  execution;  Longstreet 
v.  Hill,  11  Heisk.  59,  holding  United  States  marshal  has  no  right  to  seize 
goods  in  custody  of  sheriff;  Dorr  v.  Rohr,  82  Va.  370,  3  Am.  St.  Eep.  115, 
dissolving  injunction  enjoining  decree  of  Federal  court;  Craig  v-  Hoge,. 
95  Va.  280,  28  S.  E.  319,  holding  that  one  court  should  refuse  to  proceed 
when  existence  of  similar  suit  brought  to  its  notice;  Mason  v.  Hoge,  7 
W.  Va.  540,  holding  attachment  liens  not  affected  by  proceedings  in  bank- 
ruptcy; Smith  V.  Ford,  48  Wis.  153,  2  N.  W.  157,  holding  right  of  plaintiff 
to  litigate  in  one  court  cannot  be  ti^en  away  by  another;  Watson  v.  Jones, 
13  Wall.  716,  20  L.  Ed.  671,  holding  jurisdiction  of  one  court  not  affected 
by  that  of  another  where  relief  prayed  is  different;  Adams  v.  Mercantile 
Trust  Co.,  66  Fed.  621,  15  C.  C.  A.  1,  holding  actual  seizure  of  property 
not  necessary  to  give  court  jurisdiction;  Markson  v.  Haney,  47  Ind.  37^ 
holding  suit  in  State  court  to  foreclose  mortgage  will  be  stayed  until  bank- 
ruptcy proceedings  have  terminated;  Clifton  v.  Foster,  103  Mass.  236,  4 
Am.  Bap.  542,  ordering  petition  to  enforce  lien  to  stand  over  until  ter- 
mination of  bankruptcy  proceedings;  Booth  v.  Ableman,  16  Wis.  463, 
84  Am.  Dec  712,  holding  within  the  jurisdiction  of  court  wrongfully  re- 
plevining  property,  to  order  its  return;  Brigham  v.  Claflin,  31  Wis.  615,  11 
Am.  B^.  627,  holding  Federal  court  has  exclusive  jurisdiction  of  all  actions 
under  bankrupt  law;  In  re  Brinkman,  7  Bank.  R^eg.  432,  437,  4  Fed.  Cas. 
149 ,  Front  v.  Starr,  188  U.  S.  544,  47  L.  Ed.  688,  23  Sup.  Ct.  401,  dissent- 
ing opinion  in  In  re  Delk  's  Estate,  2  Ind.  Ter.  572,  52  S.  W.  55,  and  Eddy 
V.  Eddy,  168  Fed.  598,  93  C.  C.  A.  586,  all  arguendo. 

Distinguished  in  Scott  v.  George's  Creek  Coal  &  Iron  Co.,  202  Fed.  255, 
holding  where  assignee  in  bankruptcy  for  district  of  New  York  brings 
action  in  district  of  Maryland,  court  will  assume  jurisdiction  only  as  it 
may  be  exercised  over  controversy  between  citizens  of  different  States; 
Shaw  V.  Frey,  69  N.  J.  Eq.  324,  59  Atl.  812,  State  court  may  restrain 
prosecutit>n  of  action  in  Federal  court  pending  discovery  of  matters  neces- 
sary to  fair  trial ;  Hammock  v.  Loan  etc.  Co.,  105  U.  S.  82,  26  L.  Ed.  1113, 
upholding  seizure  of  property  in  custody  of  one  representing  court  without 
authority;  Moran  v.  Sturges,  154  U.  S.  269,  274,  38  L.  Ed.  985,  987,  14 
Sup.  Ct.  1022,  1024,  holding  United  States  District  Court  not  required  to 
wait  until  termination  of  proceedings  in  State  court;  Mercantile  Trust  Co. 
▼.  Lamoille  Valley  R.  H.  Co.,  16  Blatchf.  327,  Fed.  Cas.  9432,  holding 
United  States  courts  can  settle  question  of  property  when  not  interfering 
with  possession  of  State  court;  Andrews  v.  Smith,  19  Blatchf.  104,  5  Fed. 
837,  overruling  plea  as  to  jurisdiction  when  property  not  in  possession 
of  State  court;  Irving  v.  Hughes,  2  Bank.  Reg.  61  (20),  13  Fed.  Cas.  113, 
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holding  Federal  court  may  enjoin  litigant  in  State  court  from  acting  con- 
trary to  bankruptcy  law;  Sutherland  v.  Lake  Superior  Ship  Canal  Co.,  23 
Fed.  Cas.  464,  9^  N.  B.  R.  311,  ordering  all  matters  pending  in  State  court 
to  be  adjudged  in  original  suit ;  Rumsey  v.  Town,  20  Fed.  563,  holdingL  as- 
signee filing  bond  in  one  court  dc^es  not  exclude  jurisdiction  of  other  courts ; 
Merritt  v.  American  Steel  Barge  Co.,  79  Fed.  231,  24  C.  C.  A.  530,  holding 
suit  in  personam  in  one  court  not  preventing  suit  in  another  court;  Ani- 
marium  Co.  v.  Bright,  82  Fed.  198,  holding  sheriff  not  guilty  of  contempt 
when  goods  had  left  custody  of  United  States  marshal ;  Gay,  Hardie  &  Co. 
V.  Brierfield  Coal  Co.,  94  Ala.  308,  309,  311,  318,  324,  S3  Am.  St.  Rep.  126, 
127, 129, 136, 16  L.  R.  A.  566,  667, 570, 573,  11  South.  354,  355,  356,  359,  361, 
holding  State  court  will  grant  such  relief  as  not  interfering  with  jurisdic- 
tion of  Federal  court;  Smith  v.  Bauer,  9  Colo.  382,  12  Pac.  398,  holding 
property  may  be  seized  in  custody  of  United  States  marshal  where  consent 
is  obtained;  Howe  v.  Freeman,  14  Gray,  572,  holditig  action  maintainable 
in  State  court  against  United  States  marshal. 

An  injunction  issued  bj  one  court  to  restrain  proceedings  of  another  is 
equally  objectionable  whether  it  be  addressed  to  tlie  court  itself  or  the  parties 
before  it. 

Approved  in  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  218  Fed. 
630,  134  C.  C.  A.  386,  holding  Federal  court  having  granted  preliminary 
injunction  to  restrain  telegraph  company  from  prosecuting  condemnation 
proceedings  in  State  eourt,  order  granting  should  be  dissolved;  Keane  v. 
Chamberlain,  14  App.  D.  C.  102,  holding  law  providing  that  no  suit  for  in- 
junction shall  be  granted  in  any  Federal  court  to  stay  proceedings  in  State 
court,  applies  in  case  of  courts  of  District  of  Columbia  attempting^ to  en- 
join proceedings  in  courts  of  Maryland;  Central  National  Bank  v.  Stevens, 
169  U.  S.  463,  42  L.  Ed.  818,  18  Sup.  Ct.  414,  holding  State  court  cannot 
restrain  parties  from  proceeding  with  sale  under  decree  of  United  States 
Circuit  Court;  Yick  Wo  v.  Crowley,  11  Sawy.  425,  26  Fed.  209,  holding 
national  courts  cannot  restrain  proceedings  of  State  court  by  injunction 
against  parties;  Wagner  v.  Drake,  31  Fed.  851,.  holding  prohibition  against 
restraining  proceedings  in  State  courts  applies  to  parties  before  the  court; 
Dillon  v.  Kansas  etc.  R.  R.  Co.,  43  Fed.  Ill,  refusing  to  restrain  petitioner 
before  State  court;  Whitney  v.  Wilder,  54  Fed.  555,  4  C.  C.  A.  510,  hold- 
ing practical  effect  of  enjoining  administrator  was  to  stay  proceeding  in 
court. 

Where  the  suit  pending  before  the  State  court  is  not  one  in  bankruptcy, 
the  Federal  courts  are  prohibited  by  the  acts  of  Congress,  1793,  ftom  issuing 
an  injunction  to  stay  the  proceedings  of  a  State  court. 

Approved  in  White  v.  Schoerb,  178  U.  S.  547,  44  L.  Ed.  1187,  20  Sup. 
Ct.  1009,  holding  after  adjudication  in  bankruptcy  replevin  cannot  be 
maintained  in  State  court  to  recover  property  in  possession  of  and  claimed, 
by  bankrupt  at  time  of  adjudication;  United  States  v.  Parkhurst-Davis 
Co.,  176  U.  S.  320,  44  L.  Ed.  486,  20  Sup.  Ct.  424,  refusing  to  restrain 
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State  oourl  proceedings  to  enforce  claims  against  Indians ;  Patton  v.  Mar- 
shall, 173  Fed."357,  26  L.  R.  A.  (N.  S.)  127,  97  C.  C.  A.  610,  holding  in- 
junction cannot  be  granted  by  Federal  court  to  enjoin  proceedings  in  State 
court;  Security  Trust  Co.  y.  Union  Trust  Co.,  134  Fed.  302,  where  State 
court  has  appointed  receiver  in  railroad  foreclosure  and  directed  sale,  and 
had  power  to  grant  complainants  relief  with  reference  to  rolling  stock 
on  which  they  claimed  lien,  Federal  court  cannot  enforce  lien;  Southern 
Loan  &  Trust  Co.  v.  Benbow,  96  Fed.  523,  holding  bankruptcy  court  will 
enjoin  State  court's  sale  under  decree  obtained  by  fraud;  Orton  v.  Smith, 
18  How.  266,  15  L.  Ed.  895,  refusing  injunction  where  title  is  in  litigation 
in  court  of  concurrent  jurisdiction;  Watson  v.  Jones,  13  Wall.  719,  20 
L.  Ed.  671,  refusing  injunction  to  prevent  taking  possession  of  property 
under  decree  of  chancery  court;  Dial  v.  Reynolds,  96  U.  S.  341,  24  L.  Ed. 
644,  refusing  to  enjoin  defendant  from  prosecuting  action  of  ejectment 
in  StaJ:e  court;  In  re  Sawyer,  124  U.  S.  220,  31  L.  Ed.  409,  8  Sup.  Ct.  492, 
holding  United  States  Circuit  Court  has  no  jurisdiction  to  restrain  proceed- 
ings of  State  board ;  Ruggles  v.  Simonton,  3  Biss.  330,  Fed.  Cas.  12,120,  hold- 
ing United  States  court  has  no  authority  to  restrain  execution  of  process  of 
State  court ;  Chaffin  v.  St.  Louis,  4  Dill.  23,  Fed.  Cas.  2572,  refusing  to  issue 
injunction  to  restrain  proceedings  in  State  court;  Yick  Wo  v.  Crowley, 
11  Sawy.  424,  26  Fed.  208,  holding  United  States  courts  had  no  authority 
to  restrain  chief  of  police  from  serving  warrants;  Dillon  v.  Kansas  etc. 
R.  R.  Co.,  43  Fed.  Ill,  refusing  to  enjoin  proceedings  in  State  court; 
Whitney  v.  Wilder,  54  Fed.  555,  4  C.  C.  A.  510,  the  prohibition  of  injunc- 
tion applies  to  all  cases  where  State  courts  first  obtain  jurisdiction;  Rein- 
ach  V-  Atlantic  etc.  R.  R.  Co.,  58  Fed.  44,  refusing  to  restrain  receiver  of 
State  court  from  issuing  certificates;  Chicago  Trust  etc.  Bank  v.  Bejitz, 
59  Fed.  647,  refusing  to  enjoin  liquidators  of  corporation  from  bringing 
suit  in  State -Court;  Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  62,  refusing  to 
issue  injunction  to  stay  action  pending  in  State  court;  Hill  Mfg.  Co.  v. 
Providence  etc.  S.  S.  Co.,  113  Mass.  500,  501,  18  Am.  Rep.  532,  533,  holding 
action  of  United  States  district  judge  restraining  prosecution  of  damage 
suit  a  nullity. 

Distinguished 'in  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  339,  51 
L.  Ed.  828,  27  Sup.  Ct.  529,  holding  that  fact  that  defendant  has  obtained 
"^injuncfion  in  State  court  does  not  deprive  Federal  court  of  jurisdiction 
where  parties  and  purpose  are  not  same;  Tuchman  v.  Welch,  42  Fed.  553, 
holding  injunction  will  lie  to  restrain  proceedings  under  unconstitutional 
cct;  Texas  etc.  R.  R.  Co.  v.  Kuteman,  54  Fed.  551,  4  C.  C.  A.  503,  holding 
Federal  courts  not  prohibited  from  restraining  suits  in  State  court  not 
yet  commenced;  Allen  v.  Buchanan,  97  Ala.  403,  38  Am.  St.  Rep.  191,  11 
South.  778,  holding  court  of  equity  has  power  to  enjoin  person  within  its 
jurisdiction  from  prosecuting  suits. 

The  charge  of  encumbrance  created  by  attacliment  to  await  result  of  suit 
Is  called  a  Uen. 
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Approved  in  In  re  Bansford,  194  Fed.  661,  115  G.  C.  A.  560,  lien  ae- 
quired  by  judgment  against  bank  as  garnishee  for  funds  "Virhich  principal 
defendant  had  on  deposit  is  voided  by  bankruptcy  proceedings  instituted 
within  four  months. 

Every  part  of  statute  must  be  expounded  by  reference  to  every  other. 

Approved  in  Bockefeller  v.  O'Brien,  224  Fed.  545,  construing  Ohio  stat- 
ute  relating  to  situs  of  intangpible  personalty  for  taxing  purposes. 

Miscellaneous.  Cited  in  Lockhard  v.  Asher  Lumber  Co.,  123  Fed.  502^ 
Thomas  v.  Flint,  123  Mich.  20,  81  N.  W.  939,  and  Griffin  v.  Woolford,  JOO 
Va.  478,  41  S.  E.  950,  as  to  binding  effect  of  dicU. 

7  How.  626-627,  12  L.  Ed.  847,  OOIiBT  V.  LEDDEN. 

AJBrming  preceding  case  of  Peck  v.  Jenness,  17  How.  612-626. 

Approved  in  Galbraith  v.  Fisher,  22  Pa.  St.  416,  holding  property  sold 
by  assignee  subject  to  attachment  liens  valid  by  State  laws. 

Distinguished  in  In  re  Brinkman,  7  Bank.  Beg.  437,  4  Fed.  Cas.  151^ 
grantttig  injunction  restraining  sheriff  from  selling  property  of  bankrupt 
under  decree  of  State  court. 

7  How.  627-646,  12  L.  Ed.  847,  8HAWAN  ▼.  WHEBBITT.    " 

One  creditor  having  notice  that  his  debtor  has  committed  an  act  of  bank- 
ruptcy  by  making  a  fraudulent  conveyance,  or  of  his  Intention  to  take  the 
benefit  of  the  act,  or  knowing  that  the  debtor  is  a  bankrupt,  cannot  obtain 
preference  over  other  creditors,  either  by  accepting  payment  or  by  obtaining 
a  lien  upon  the  debtor's  property,  hut  all  such  payments  and  all  such  liens  are 
void;  accordingly  a  lien  thus  acquired  In  a  State  court  Is  Invalid  and  the  cred- 
itor must  account  to  the  assignee  for  the  proceeds. 

Approved  in  BucBltnan  v.  Smith,  16  Wall.  307,  21  L.  Ed.  286,  7  Bank. 
Reg.  524,  holding  invalid  a  judgment  secured  by  creditor  with  knowledge 
of  debtor's  insolvency;  Graham,  v.  Stark,  3  Ben.  535,  3  Bank.  Beg.  370, 
Fed.  Cas.  5676,  holding  invalid  a  mortgage  given  to  creditor  who  had 
notice  of  insolvency  of  mortgagor;  In  re  Wallace,  Deady,  436,  Fed.  Cas. 
17,094,  restraining  the  levying  of  executions  issuing  out  of  State  court 
against  property  of  bankrupt;  In  re  Black,  2  Ben.  207,  1  N.  B.  R.  (82)  \ 
353,  Fed.  Cas.  1457,  ordering  the  return  to  assignee  of  property  seized  on 
execution;  Beattie  v.  Gardner,  4  Ben.  497,  499,  4  Bank.  Reg.  339,  340, 
Fed.  Cas^  1195,  holding  creditor  with  knowledge  of  bankruptcy  could  not 
obtain  valid  lien  in  State  court;  Vanderhoof  v.  Bank  of  St.  Paul,  1  Dili. 
480,  5  N.  B.  R.  274,  Fed.  Cas.  16,842,  holding  invalid,  lien  secured  by  judg- 
ment credi^tor  without  resistance  on  part  of  insolvent  debtor;  Haskell  v. 
Ingalls,  1  Hask.  347,  5  N.  B.  R.  210,  Fed.  Cas.  6193,  restraining  judgment 
creditor  from  gaining  fraudulent  preference  by  sale  of  bankrupt's  prop- 
erty; Goodenow  v.  Milliken,  1  Hask.  352,  Fed.  Cas.  5535,  holding  assignee 
could  recover  money  paid  by  debtor  to  creditor  as  a  fraudulent  preference ; 
Perry  v.  Langley,  1  Bank.  Reg.  563,  19  Fed.  Cas.  282,  entering  decree  in 
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bankraptoy  where  insolvent  debtor  assigned  all  his  property;  Tuttle  v. 
Tmax,  1  Bank.  Reg.  602^  24  Fed.  Cas.  398,  holding  mortgage  taken  to 
secure  pre-existing  debt  void  as  a  fraudulent  preference;  Grow  v.^JBallard, 
2  Bank.  Reg.  196,  11  Fed.  Cas.  88,  allowing  recovery  of  goods  by  assignee 
alleged  to  have  been  fraudulently  conveyed  by  bankrupt;  In  re  Gregg,  4 
Bank.  Reg.  457,  10  Fed.  Cas.  1191,  holding  void,  a  bill  of  sale  executed 
by  insolvent  debtor  to  attaching  creditor;  In  re  Lord,  5. Bank.  Reg.  332,  15 
Fed.  Cas.  878,  holding  judgments  entered  within  four  months  of  filing 
petition,  fraudulent  preferences;  Warren  v.  Delaware  etc.  R.  R.  Co.,  7 
Bank.  Reg.  454,  29  Fed.  Cas.  272,  holding  judgnl^ts  and  executions  issued 
thereon  fraudulent  and  void  against  assignee;  Anshutz  v.  Hoerr,  1  Fed. 
595,  holding  action  maintainable  by  assignee  for  property  sold  under  judg- 
ment of  State  court;  Baldwin  v.  Raplee,  4  Ben.  448,  Fed.  Cas.  801,  holding 
unnecessary  to  discuss  effect  of  secret  lien  recorded  after  act  of  bank- 
ruptcy; In  re  Kingsbury,  3  Bank.  Reg.  (85)  323,  14 -Fed.  Cas.  584,  holding 
a  preference  accepted  by  creditor  e^ccludes  him  from  proving  debt ;  Warren 
V.  Delaware  etc.  R.  R.  Co.,  7  Bank.  Reg.  458,  29  Fe^.  Cas.  273,  liolding  un- 
necessary to  decide  whether  acts  are  fraudulent  when  not  within  express 
provision  of  act;  Commercial  Bank  of  Manchester  v.  Buckner,  20  How. 
120,  15  L.  Ed.  867,  holding  United  States  Circuit  Court  without  jurisdiction 
to  grant  relief  against  discharge  in  bankruptcy;  Michaels  v.  Post,  21  Wall. 
428,  22  Lb  Ed.  526,  holding  the  decree  of  the  District  Court  adjudging 
debtor  a  bankrupt,  not  open  to  collateral  attack;  New  Lamp  Chimney  Co. 
V.  Ansonia  Brass  etc.  Co.,  91  U.  S.  661,  23  L.  Ed.  338,  holding  decree  ad- 
judging a -corporation  bankrupt  cannot  be  collaterally  attacked;  In  re 
Wallace,  Deady,  434,  Fed.  Cas.  17,094,  holding  decree  of  court  adjudging 
debtor  a  banknipt  binding  upon  the  world;  In  re  Mallory,  1  Sawy.  93,  6 
Bank.  Reg.  27,  !Fed.  Cas.  8991,  holding  District  Court  in  bankruptcy  has 
power  to  restrain  sheriff  of  State  court ;  Zahm  v.  Fry,  9  Bank.  Reg.  553,  30 
Fed.  Cas.  906,  holding  Federal  courts  have  power  to  set  aside  property 
seized  on  process  of  State  courts;  Sawyer  v.  Rector,  5  Dak.  Ter.  123,  37 
N.  W.  746,  holding  discharge  in  bankruptcy  a  complete' bar;  Boyd  v.  Olney, 
82  Ind.  306,  holding  decree  of  District  Court  discharging  bankrupt  final; 
Smith  V.  Brinkerhoff,  6  N.  Y.  307,  holding  creditors  affected  with  notice 
who  purchased  notes  a^ter  publication  of  notice;  Chemung  Canal  Bank  v. 
Judson,  8  N.  Y.  268,  holding  records  reciting  fact  of  appearance  of  party 
valid  against  collateral  attack;  Hudson  v.  Bigham,  12  Heisk.  65,  holding 
decree  in  bankruptcy  conclusive  against  collatej;al  attack ;  Brown  v.  Causey, 
56  Tex.  345,  presuming  creditors  have  notice  of  proceedings  when  notice 
required  by  statute  is  given;  Thomas  v.  Jones,  39  Wis.  128,  holding  that 
discharge  in  bankruptcy  cannot  be  impeached  in  State  courts. 

Distinguished  in  In  re  Avery  v.  Johann,  3  Bank.  Reg.  (36)  146,  4  Bank. 
Reg.  436,  2  Fed.  Cas.  251,  holding  District  Court  will  not  take  jurisdiction 
on  petition  of  secured  creditor;  In  re  Dunkle,  7  Bank.  Reg.  76,  8  Fed.  Cas. 
58,  holding  adjudication  of  bankruptcy,  in  invitnm,  not  conclusive  against 
execution  creditor ;  In  re  Thomas,  23  Fed.  Cas.  934,  11  Bank.  Reg.  333,  334, 
holding  under  act  of  1867,  > adjudication  of  bankruptcy  not  conclusive  as 
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to  creditors  not  parties  to  proceeding^  Syester  v.  Brewer,  27  Md.  315) 
holding  a  decree  establishing  fraudulent  conveyance  not  binding  on  one  not 
a  parl^ thereto. 

Where  it  is  necessary  to  establish  the  facts  that  there  was  a  deht  due 
the  petitioning  creditor,  or  that  an  act  of  bankruptcy  had  been  committed,  or 
that  the  bankrupt  belonged  to  that  class  liable  to  he  adjudged  a  bankrupt 
in  inyltum,  in  order  to  support  the  decree  of  the  bankruptcy  court,  the  record 
of  the  proceedings  in  such  court  will  be  prima  facie  evidence  that  these  facts 
were  established.  ^ 

Cited  in  In  re  Dunkle,  7  Bank.  Reg.  76,  8  Fed.  Cas.  58,  holding  decree  in 
bankruptcy  in  invitum  not  conclusive  against  execution  creditor. 

District  Court  having  Jurisdiction  of  the  subject  matter  of  bankruptcy 
and  of  the  person  of  the  bankrupt,  its  decree  is  made  conclusive  evidence 
of  the  title  of  the  assignee. 

Approved  in  Atlantic  Dynamite  Co.  v.  Reger,  200  Fed.  1004,  holding  Fed- 
eral court  in  a  distri-ct-other  than  that  in  which  discharge  of  bankrupt  was 
granted  has  no  jurisdiction  to  set  it  aside;  In  re  American  Brewing  Co., 
112  Fed.  758,  50  C.  C.  A.  517,  holding  bankruptcy  adjudication  is  conclu- 
sive upon  insolvency  of  bankrupt;  Hull  v.  Burr,  64  Fla.  88,  59  South.  788, 
collateral  attack  cannot  be  made  in  State  court  upon  orders  in  bankruptcy 
either  by  way  of  defense  to  supplemental  bill  to  have  successors  to  bank- 
ruptcy trustee  made  parties  to  pending  Suit  instituted  by  trustee  to  recover 
bankrupt's  property  or  as  defense  to  original  bill;  Silvey  v.  Tift,  123  Qa. 
808,  1  L.  R.  A.  (N.  S.)  386,  51  S.  E.  750,  where  petition  for  involuntary 
bankruptcy  alleged  fraudulent  preference,  adjudication  does  not  estop 
creditor  from  setting  up  in  suit  by  trustee  that  on  sale  he  relied  on  repre- 
sentations of  bankrupt  but  that  on  discovering  their  falsity  they  rescinded 
sale. 

Miscellaneous.  ^  Cited  in  Hanover  Nat.  Bank  v.  Moyses^  186  U.  S.  192, 
45  L.  Ed.  1121,  22  Sup.  Ct.  862,  to  the  point  that  bankruptcy  proceedings 
are  in  rem. 

7  How.  646-650,  12  L.  Ed.  856,  SADLEB  v.  HOOVEB. 

Certificate  of  division  merely  showing  that  the  court  was  not  able  to  agree 
in  opinion,  without  stating  question  at  issue,  is  not  sufficient,  and  such  an 
appeal  must  be  dismissed.     ^ 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Williams,  205  U.  S.  454,  51  L.  Ed* 
879,  27  Sup.  Ct.  559,  holding  that  as  question  raised  by  appeal  is  practically 
narrative  of  entire  facts  upon  whiich  opinion  of  lower  judges  rests  as  to 
validity  of  contract,  court  has  no  jurisdiction  to  answer  question;  United 
States  V.  Waddell,  112  U.  S.  81,  82,  28  L.  Ed.  674,  5  Sup.  Ct.  37,  remand- 
ing case  where  division  on  demurrer  was  certified  without  grounds  or  argu- 
ment; Waterville  v.  Van  Slyke,  116  U.  S.  702,  29  L.  Ed.  778,  6  Sup.  Ct. 
623,  holding  each  question  certified  must  present  a  clear  and  distinct  propo- 
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sition  of  law;  Jewell  v.  Knight,  123  U.  S.  433,  81  L.  Ed.  193,  8  Sup.  Ct. 
194,  holding  question  of  whether  sale  was  fraudulent,  involving  question  of 
fact,  cannot  be  referred;  Columbus  Watoh  Co.  v.  Robbins,  148  U.  S.  269, 
37  L.  Ed.  446,  13  Sup.  Ct.  595,  holding  statement  that  different  Circuit 
Courts  of  Appeal  have  rendered  conflicting  decisions  not  a  request  for 
instruction;  Bagg  v.  Detroit,  5  Mich.  70,  holding  under  Michigan  statute 
the  reference  n^ust  be  on  purely  legal  questions  only;  Kelley-Goodfellow 
Shoe  Co.  V.  Liberty  Ins.  Co.,  87  Tex.  114,  26  S.  W.  1064,  holding  the  very 
question  to  be  decided,  and  none  other,  to  be  referred. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  ^  A.  393. 

7  How.  66<M»8,  12  L.  Ed.  857,  BABNABD  ▼.  GIBSON. 

Appeal  to  the  Supreme  Court  may  be  prosecuted  only  from  a  final  decree. 

Approved  in  Odbert  v.  Marquet,  175  Fed.  50,  99  C.  C.  A.  60,  holding 
decree  of  Circuit  Court  referring  matter  to  special  master  to  find  and  re- 
port damages,  is  interlocutory,  and  no  appeal  lies  from  it  to  Circuit  Court 
of  Appeals;  Smith  v.  Holifield,  98  Miss.  650,  54  South.  84,  holding  decree 
I>erpetuating  injunction  and  referring  question  of  amount  of  damages  to 
master,  is  an  interlocutory  decree  within  code  provisions,  and  unless  pro- 
visions are  followed  regarding  Appeal,  appeal  will  be  dismissed ;  McAuslan 
V.  McAuslan,  34  R.  I.  471,  83  Atl.  841,  discussing  finality  of  equity  decrees 
for  purposes  of  appeal^  Columbus  Watch  Co.  v.  Robbins,  52  Fed.  339,  3 
C.  C.  A.  103,  holding  appeal  from  interlocutory  injunction  order  does  not 
take  up  whole  case ;  Marden  v.  Campbell  Mfg.  Co.,  67  Fed.  813,  15  C.  C.  A. 
26,  holding  appeal  from  interlocutory  order  does  not  affect  right  of  appeal 
from  final  decree;  Lockwood  ▼»  Wickes,  75  Fed.  119,  21  C.  C.  A.  257,  hold- 
ing decree  after  hearing  and  ordering  perpetual  injunction  and  makins: 
reference  to  master  not  final  order;  Potter  v.  Beal,  50  Fed.  863,  2  C.  C.  A. 
60,  holding  the  question  of  finality  is  not  determined  by  the  name  given,  but 
bv  the  essence  of  order. 

Distinguished  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  524,  41  L.  Ed. 
812,  17  Sup.  Ct.  410,  and  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76 
Fed.  780,  22  C.  C.  A.  549,  both  holding  that  right  of  appeal  from  inter- 
locutory injunction  orders  was  first  given  by  the  act  of  1891,  establishing 
Circuit  Courts  of  Appeal;  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  R.  A.- 
618,  2  C.  C.  A.  596,  construing  act  of  1891,  to  give  appeal  from  injunction 
order  at  any  stage  of  the  proceedings;  Bissell  Carpet-Sweeper  Co.  v. 
Goshen  Sweeper  Co.,  72  Fed.  548,  551,  19  C.  C.  A.  25,  holding  order 
modifying  interlocutory  injunction  order  appealable. 

A  decree  in  patent  suit  granting  perpetual  injunction,  and  referring  to  a 
master  in  chancery  the  question  of  damages  and  accounting,  and  particularly 
withlioldlng  an  order  for  costs,  is  not  final. 

Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160,  50 
L.  E<L  708,  26  Sup.  Ct.  404,  denying  cross-appeal  by  complainant  from 
decree  in  patent  suit  which  granted  injunction  as  to  claims  held  valid  and 
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sending  canse  to  master  for  accounting,  dismissed  bill  as  to  claims  held 
\  invalid;.  Australian  Knitting  Co.  v.  Gormly,  138  Fed.  103,  decree  of  Cir- 
<  -cuit  Court  sustaining  validity  of  patent  and  awarding  injunction  and  re- 
ferring case  to  master  for  accounting  is  interlocutory  and  not  conclusive 
as  to  validity  of  patent  in  subsequent  suit  prior  to  rendition  of  final 
decree;  Humiston  v.  Stainthorp,  2  Wall.  110,  17  L.  Ed.  906,  holding  such 
a  decree  not  final ;  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431,  27  L.  Ed.  238, 
1  Sup.  Ct.  416,  holding  a  decree  is  not  final  for  appellate  jurisdiction  un- 
less upon  afiirmance  nothing  remains  but  its  execution;  Keystone  Iron  Co. 
V.  Martin,  132  U.  S.  93,  95,  33  L.  Ed.  276,  10  Sup.  Ct.  32,  33,  holding  in 
action  for  trespass  a  decree  ordering  perpetual  injunction  with  reference 
to  a  master  for  •accounting  and  damages  not  final;  McGourkey  v.  Toledo 
etc.  R.  R.  Co.,  146  U.  S.  545,  36  L.  Ed.  1083,\13  Sup.  Ct.  172,  holding 
decree  ordering  receiver  to  deliver  certain  property  to  intervener  not  final ; 
Potter  V.  Mack,  ip  Fed.  Cas.  1166,  and  Reeves  v.  Keystone  Bldg.  Co.,  20 
Fed.  Cas.  *472,  both  holding  no  appeal  lies  where  reference  is  made  to  a 
master  for  accounting  until  the  coming  of  his  report;  Rumford  Chemical 
Works  V.  Hecker,  20  Fed.  Cas.  1345,  Harmon  v.  Struthers,  48  Fed.  261,  and 
Brush  Electric  Co.  v.  Western  Electric  Co.,  76  Fed.  764,  22  C.  C.  A.  543, 
all  holding  such  decree  not  being  final  does  not  make  the  jquestion  of 
novelty  res  judicata;  Randle  v.  Boyd,  73  Ala.  286,  holding  decree  sustain- 
ing demurrer  on  certain  parties  in  foreclosure  suit  not  final;  Bellamy  v. 
Bellamy,  4  Fla.  253,  holding  an  order  requirii\g  anything  to  be  done 
which  may  be  the  subject  of  exception  is  not  final ;  Kerosene  Lamp  Heater 
Co.  V.  Monitor  Oil  Stove  Co.,  41  Ohio  St.  292,  holding  default  decree  not 
decision  sustaining  the  letters  patent. 

Denied  in  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  780,  793, 
22  C.  C.  A.  549,  holding,  under  act  of  1891,  such  a  decree  is  appealable  as 
a  final,  and  not  as  an  interlocutory,  decree. 

Final  and  interlocutory  judgments  and  decrees.    Note,  >60  Am.  Doc* 
429. 

0 

Unless  the  defendant  is  unable  X6  respond  in  damages,  an  injunction 
should  be  suspended  pending  report  of  master  to  whom  is  referred  questions 
of  accounting  and  damages  or  infringement  of  patent,  where  such  injunction 
-  will  work  irremediable  hardsbip  upon  defendant  before  he  can  appeaL 

Approved  in  First  Nat.  Bank  v.  National  Surety  Co.,  130  Fed.  406,  408, 
409,  66  L.  R.  A.  777,  64  C.  C.  A.  601,  applying  principle  where  surety  com- 
pany indemnified  bank  against  loss  through  dishonest  employees,  and  book- 
keeper falsified  accounts  of  depositor  but  prior  to  bookkeeper's  discharge 
deposits  exceeded  checks  drawn;  Hoe  v.  Boston  Daily  Advertising  Corp., 
14  Fed.  916,  denying  preliminary  injunction  of  no  advantage  to  plaintiffs, 
.  except  to  coerce  settlement  of  royalty;  Nacoochee  Hydraulic  Min.  Co.  v. 
Davis,  40  Ga.  319,  holding  bill  of  exceptions  on  order  dissolving  injunc- 
tion does  not  act  as  supersedeas. 

Distinguished  in  Brown  v.  Deere,  2  McCrary,  428,  6  Fed.  490,  holding 
suspension  of  interlocutory  injunction  until  accounting  is- had  is  discre- 
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tionary;  Consolidated  Roller-Mill  Co.  ▼.  Coombs,  39  Fed.  804;  holding 
where  defendant  used  but  one  machine,  and  patented  device  might  be 
readily  removed,  injunction  would  not  be  stayed;  Campbell  Printing  Press 
etc.  Co.  V.  Manhattan  Ry.  Co.,  49  Fed.  933,  stating  facts  under  which  in- 
junction for  patent  infringement  cannot  be  avoided;  Ladd  v.  Oxnard,  75 
Fed.  733,  holding  under  certain  facts  preliminary  injunction  for  copyright 
infringement  grantable  only  on  condition. 

Injunctive  relief  as  affected  by  comparative  injury  to  parties.    Note, 
14  Ann.  Oaa.  19. 

■ 

Doctrine  of  comparative  injury  in  suit  to  enjoin  infringement  of 
patent.    Note,  39  L.  B.  A.  (N.  8.)  3. 

7  How.  668-660,  12  !•.  Ed.  860»  UNITIID  STATES  Y.  BOISDOBE'S  HEIB8. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  850. 

7  How.  660-681,  12  li.  Ed.  861,  MIS80UBI  v.  IOWA. 

In'  boundary  suits  between  two  States,  parties  should  plead  by  bill  and 
crosa-UU  offering  an  opportunity  to  the  court  of  making  an  affirmative  decree 
for  one  side  or  the  other,  giving  the  court  Jurisdiction  of  the  whole  case,  and 
establishing  by  its  authority  a  disputed  line  which  it  will  have  permanently 
mailEed  by  commissioners  of  its  own  appointment. 

Approved  in  Missouri  v.  Illinois,  180  U.  S.  231,  45  L.  Ed.  508,  21  Sup. 
Ct.  340,  upholding  jurisdiction  over  injunction  by  one  State  against  an- 
other to  restrain  discharge  of  sewage  into  artificial  channel;  State  v.  Frost, 
113  Wis.  655,  89  N.  W.  923,  holding  suit  on  behalf  of  State  to  enjoin 
Federal  receiver  from  destroying  railroad  for  purpose  of  selling  materials 
pursuant  to  order  of  court,  is  removable;  Board  of  Commrs.  Crook  Co.  v. 
Board  of  Commrs.  Sheridan  Co.,  17  Wyo.  458,  100  Pac.  670,  holding  where 
county  surveyed  its  boundaries,  adjoining  county  might  survey  its  bound- 
aries, and  in  case  of  dispute  proceed  under  statute  providing  for  settle- 
ment of  such  controversy;  Cockrell  v.  Warner,  14  Ark.  357,  and  Radcliffe 
V.  Scruggs,  46  Ark.  102,  both  holding  where  defendant  filed  cross-bill  on 
equitable  grounds  it  supplied  defects  in  jurisdiction  on  original  bill ;  Bethel 
V.  Albany,  65  Me.  203,  holding  decision  of  commissioners  to  mark  common 
lines  between  towns  conclusive. 

The  western  and  northern  boundary  lines  of  tie  State  of  Missouri,  as 
described  in  the  first  article  of  the  Constitution  of  that  State,  adopted  in  1820, 
do  not  control  lines  marked  on  the  ground  by  Federal  authority  under  Indian 
treaties  prior  thereto. 

Approved  in  Knowles  v.  Toothaker,  58  Me.  174,  holding  where  line  noted 
in  deed  is  established  on  ground,  and  recognized  as  so  established,  it 
is  eonelasive;  Kellogg  y.  Smith,  7  Cush.  382,  holding  where  Indian  line 
IV— • 
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was  described  as  due  west,  while  line  'on  ground  varied  therefrom,  the 
marked  line  controlled;  Hall  v.  Davis,  36  N.  H.  571,  holding  boundaries 
marked  on  the  land  govern  courses  and  distances;  Freeholders  of  Union 
V.  Freeholders  of  Essex,  43  N.  J.  L.  399,  holding  until  reliable  mark  can 
be  found  to  indicate  statutory  line,  that'  recognized  in  the  vicinity  controls. 

Sniireme  Court  lias  Jurisdiction  of  controversies  between  (be  States  con- 
cerning their  boundaries. 

Approved  in  Virginia  v.  West  Virginia,  11  Wall.  54,  20  L.  Ed.  71,  hold- 
ing Supreme  Court  has  original  jurisdiction  under  Constitution  of  such 
controversies;  United  States  v.  Texas,  143  U.  S.  640,  648,  36  L.  Ed.  291» 
294,  12  Sup.  Ct.  491,  494,  affirming  such  jurisdiction  in  suit  to  determine 
boundary  between  a  State  and  territory. 

Distinguished  in  Wisconsin  v..  Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  Ed. 
242,  8  Sup.  Ct.  1373,  refusing  jurisdiction  of  action  by  State  upon  judg- 
ment against  citizen  of  another  State  for  a  penalty. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Gas.  1912C,  5S0. 

The  original  westeni  boundary  line  of  Missouri  was  upon  an  Indian  line 
running  nortb  and  south  through  a  point  at  the  Junction  of  the  Missouri  and 
Kansas  Bivers,  but  by  the  act  of  Congress  of  June  7,  183€^  which  took  effect 
in  March,  1837,  the  territory  lying  west  of  that  lin^  and  between  it  and  the 
Missouri  Biver  was  added  to  the  State. 

Approved  in  St.  Joseph  etc.  R.  R.  Co.  v.  Devereux,  41  Fed.  18,  and  Cooley 
V.  Golden,  52  Mo.  App.  233,  both  holding  that  the  west  boundary  of  Mis- 
souri was  fixed,  not  at  the  east  bank  of  the  Missouri  River,  but  at  its 
middle. 

7  How.  681--69a,  12  L.  Ed.  870,  JONES  ▼.  T7NITED  STATER 

Act  of  Congress  of  1826,  which  exonerates  the  sureties  of  postmasters,  if 
balances  are  not  sued  for  within  two  years  after  default,  will  not  be  construed 
to  require  that  quarterly  balances  should  at  all  events,  and  in  opposition  to 
the  will  of  the  parties,  justly  inferred  from  their  conduct,  remain  open  and 
unsatisfied,  to  become  the  subjects  of  future  contest. 

Approved  in  United  States  v.  Kershner,  1  Bond,  436,  437,  Fed.  Cas. 
15,527,  holding  that  payments  might  be  applied  to  distinguish  previous 
quarter's  balance.         ^ 

Distinguished  in  United  States  v.  Marks '  Sureties,  3  Wall.  Jr.  359,  Fed. 
Cas.  15,722,  holding  sureties  discharged  unless  suit  is  commenced  within 
two  years  of  first  default. 

General  rule  is  that  the  party  paying  may  direct  to  what  the  application 
is  to  be  made.  If  he  waives  his  right,  the  party  receiving  may  direct  the 
object  of  appropriation.  If  both  are  silent,  the  law  must  decide  to  what  a  pay« 
ment  on  account  applies. 
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Approved  in  Columbia  Digger  Co.  y.  Rector,  215  Fed.  632,  holding  sore- 
ties  on  bond  for  construction  of  public  improvement  were  equitably  entitled 
to  have  moneys  received  applied  to  payment  for  materials  used  in  con- 
struction; White  V.  Costigan,  138  Cal.  568,  72  Pac.  179,  holding  where 
plaintiff's  husband  had  dealings  with  brokers  and  had  credit  with  them, 
borrowed  money  from  them  to  purchase  land,  title  to  which  was  taken  in 
their  names,  and  when  after  balances  were  struck,  credits  in  excess  of  price 
were  given,  brokers  were  bound;  Carson  v.  Cook  County  Liquor  Co.,  37 
Okl.  16,  Ann.  Gas.  1915B,  695, 130  Pac.  304,  holding  that  direction  in  regard 
to  how  payment  should  be  applied  need  not  be  made  at  time  of  payment 
but  may  precede  it ;  Wardlaw  v.  Troy  OU  Mill,  74  S.  C.  371,  54  S.  E.  659, 
where  manufacturer  sells  brick  to  be  used  in  erection  of  building  and  with- 
out notice  to  manufacturer  part  of  brick  is  sold,  manufacturer  may  apply 
payments  made  on  account  by  purchaser  to  unsecured  part  of  purchase 
price;  Schuelenburg  v.  Martin,  1  McCrary,  351,  2  Fed.  750,  holding  where 
no  application  is  made  chancellor  may  apply  payment  to  unsecured  portion 
of  account;  United  States  v.  Eershner,  1  Bond,  436,  437,  Fed.  Cas.  15,527, 
holding  ]x>stma8ter-general  may  apply  payments  from  postmasters  upon 
prior  quarters'  balances;  Bobe's  Heirs  v.  Stickney,  36  Ala.  495,  Dunning- 
ton  v.  Kirk,  57  Ark.  598,  22  S.  W.  431,  Allen  v.  Brown,  39  Iowa,  332, 
Neidig  v.  Whiteford,  29  Md.  187,  State  v.  Hill,  47  Neb.  517,  66  N.  W.  553, 
Raymond  v.  Newman,  122  N.  C.  54,  29  S.  E.  354,  and  State  v.  Chadwick, 
10  Or.  432,  all  holding  that  on  a  general  pa3ntnent,  where  no  application  is 
made  by  either  party,  the  law  will  apply  it  to  the  earliest  item  of  indebted- 
ness; Haynes  v.  Waite,  14  Cal.  449,  holding  if  debtor  fitils  to  make  appli- 
cation, creditor  may  do  so  at  any  time  before  suit. 

Distinguished  in  State  v.  Middleton  Sureties,  57  Tex.  190,  holding  taxes 
collected  and  paid  the  treasury  department  cannot  lawfully  be  applied  to 
foreign  account. 

Application  of  payments.    Note,  96  Am.  St,  Eep.  47,  72. 

Official  bonds  executed  at  different  times  with  distinct  sets  of  sureties 
are  to  be  credited  and  cliarged  with  payments  and  balances  req;iectively  ac- 
cmlDg  during  their  lives,  and  neither  misfeasance  nor  nonfeasance  of  the 
principal,  nor  any  cause  of  reqionsibility  occurring  within  the  jperiod  for  which 
one  set  of  sureties  have  undertaken,  can  be  transferred  to  the  period  for 
which  alone  another  set  have  made  themselves  answerable. 

Approved  in  United  States  v.  Morgan,  28  Fed.  51  (affirmed  in  35  Fed. 
490),  both  holding  that  by  no  act  of  the  officer  or  treasury  department  Ian 
official  moneys,  collected  during  one  term,  be  applied  to  accounts  of  another 
term  to  detriment  of  sureties;  Pickering  v.  Day,  2  Del.  Ch.  367,  affirmed  in 
3  Houst.  538,  541,  95  Am.  Dec.  310,  312,  holding  where  there  were  several 
bonds  each  would  be  credited  for  moneys  respectively  collected,  due  and 
paid  under  them;  State  v.  Middleton  Sureties,  57  Tex.  190,  holding  taxes 
collected  and  paid  to  treasury  department  cannot  lawfully  be  applied  to 
former  accounts;  Patterson  v.  Bank,  26  Or.  521,  38  Pac.  820,  holding  ac- 


7  How.  693-706  NOTES  ON  U.  S.  REPORTS.  68 

conunodation  maker  after  termination  of  liability  cannot  claim  diminution 
out  of  proceeds  of  future  advances;  Anderson  Co.  ▼.  Hays,  99  Tenn.  ^50, 
42  S.  W.  268,  holding  audit  should  show  liability  for  each  term,  but  sure* 
ties  must  prove  misapplication. 

Distinguished  in  United  States  v.  Honsman,  70  Fed.  583,  17  C.  C.  A.  283, 
holding  application  to  old  deficit  correct  on  failure  to  show  misapplication; 
United  States  v.  Bicket,  24  Fed.  Cas.  1143,  holding  payment  of  taxes  with- 
out appropriation  was  rightfully  applied  to  back  taxes. 

Liability  of  sureties  of  public  o£&cer  for  default  during  prior  term. 
Note,  23  L.  B.  A.  (N.  S.)  131. 

Miscellaneous.  Cited  in  United  States  ▼.  Harrill,  McAU.  246,  249,  Fed. 
Cas.  15,310,  holding  transcripts  from  departments  at  Washington  evidence 
of  indebtedness  of  public  debtors ;  United  States  v.  Ballard,  3  McLean,  470, 
Fed.  Cas.  14,507,  holding  an  act  providing  statutes  of  limitation  for  crimes 
applies  as  well  to  offenses  created  after  as  before  the  act* 

7  How.  693-706^  12  L.  Ed.  876,  HABBI8  Y.  WAIJa. 

The  conditions  under  which  a  party  is  permitted,  and  a  magistrate  aa- 
tboiized  to  take  depositions  under  the  thirtieth  section  of  the  judiciary  act 
are^  first,  that  the  witness  Uvea  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles;  second,  or  is  bound  on  a  voyage  to  sea;  third,  or  is 
about  to  go  out  of  the  United  States;  fourth,  or  out  of  suCh  district  to  a 
greater  distance  from  the  place  of  trial  than  one  hundred  milea^  before  the 
time  of  trial;  fifth,  or  is  ancient  or  very  infirm. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Wilder,  92  Fed.  958,  35  C.  C.  A.  105, 
refusing  to  allow  deposition  to  be  read  or  removed  to  Federal  court  if  wit- 
ness could  have  been  procured  in  State  court. 

Distinguished  in  Bird  v.  Halsy,  87  Fed.  677,  holding  provisions  of  statute 
have  no  application  to  foreign  depositions. 

Depositions  must  *be  accompanied  by  certiflcate  of  magistrate  showing 
reasons  of  their  being  taken,  and  of  the  notice,  if  any,  givmi  to  the  opposite 
party. 

Approved  in  In  re  Thomas,  35  Fed.  823,  holding  typewritten  narrative 
deposition  should  be  suppressed  where  certificate  fails  to  show  in  whose 
writing  it  was;  Patterson  v.  Fagan,  38  Mo.  80,  holding  where  certificate 
does  not  show  statutory  notice  it  cannot  be  read;  United  States  v.  Julian, 
162  U.  S.  325,  40  L.  Ed.  985,  16  Sup.  Ct.  801,  cited  and  holding  the  jurat 
is  not  the  certificate,  and  the  commissioner  is  entitled  to  separate  fee 
therefor. 

Depositions  to  be  entitled  to  be  read  must,  at  the  time  of  trial  he  ac- 
companied  by  showing — ^first,  either  the  witness  is  dead;  second,  or  gone  out 
of  the  United  States;  third,  oi  to  a  greater  distance  than  one  hundred  miles 
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trcm  tba  place  where  the  court  li  sitting;  fourth,  or  that,  by  reason  of  age, 
sickness,  or  bodily  infirmity,  he  is  unable  to  travel  and  appear  at  court. 

Difltingnished  in  Whitford  ▼.  Clark  Co.,  U9  U.  S.  524,  30  L.  Ed.  500,  7 
Sap.  Ct.  307,  presuming  a  witness  residing  more  than  one  hundred  miles 
away  continues  to  live  at  the  same  place. 

When  parties^  with  a  full  knowledge  of  the  contents  of  a  deposition,  agree 
tliat  it  shall  be  read  to  the  Jury,  they  have  no  right  t9  complain  of  the  court 
for  not  excluding  ftom  the  consideration  of  the  Jury  the  very  matter  whidi 
tliey  have  agreed  should  be  read  to  them;  but  the  presence  of  the  adverse 
party  by  his  attorney,  who.  declined  to  take  any  part  in  the  proceedings,  can- 
not amount  to  a  waiver  to  an  objection  to  the  want  of  authority  apparent 
on  the  face  of  the  certificate. 

Approved  in  Williams  v.  Banks,  5  Md.  202,  holding  presence  of  adverse 
party  by  counsel  may  waive  irregularity  as  to  time  of  taking;  Anacostia 
etc  B.  R.  Co.  V.  Klein,  8  App.  D.  C.  79,  arguendo. 

Where  the  record  does  not  show  any  Judgment  on  demurrer,  and  the  Judg- 
ment upon  the  whole  case  i^peacs  snificient,  it  is  presumed  that  the  demurrer 
has  been  disposed  of. 

Cited  in  Townsend  v.  Jemison,  7  How.  719,  12  L.  Ed.  886,  presuming  a 
demurrer  was  withdrawn  when  not  shown  upon  the  record  to  have  been 
passed  apon. 

7  How.  706-725,  12  L.  Ed.  880,  TOWN8END  V.  JEMISON. 

An  issue  of  law  should  be  heard  and  decided  before  an  issue  of  fact,  where 
both  exist;  if  the  latter  is  tried  first,  it  must  be  presumed  that  the  issue  of 
law  has  been  waived. 

Approved  in  Morsell  v.  Hall,  13  How.  215,  14  L.  Ed.  118,  holding  refusal 
or  omission  to  join  issue  on  demurrer  a  waiver  of  plea  demurred  to. 

Where  one  material  issue  is  decided  going  to  the  .whole  declaration,  it  is  of 
no  consequence  how  an  immaterial  issue  going  to  only  part  of  it  is  found, 
if  no  injury  be  done  by  it  to  either  party. 

Approved  in  Smith  v.  Jones,  181  Fed.  824,  104  C.  C.  A.  329,  following 
practice  under  Pennsylvania  statute  giving  right  to  have  evidence  certified 
and  judgment  entered  non  obstante  veredicto;  Bond  v.  Dustin,  112  U.  S. 
609,  28  L.  Ed.  837,  5  Sup.  Ct.  299,  declaring  statutory  provision  that  verdict 
on  several  accounts  will  not  be  disturbed  if  one  is  good ;  Wade  v.  Doyle, 
17  Fla.  527,  holding  on  demurrer  to  replication  to  several  pleas,  one  good 
plea  supports  judgment. 

It  is  presumed  that  Justice  is  administered  in  its  ordinary  form,  hence 
thart  an  issue  of  law  has  been  disposed  of  in  some  manner  prior  to  a  trial  upon 
the  merits. 

Approved  in  Sturges  v.  Carter,  114  U.  S.  523,  29  L.  Ed.  244,  5  Sup.  Ct. 
1020,   presuming  judgment  of  Circuit  Court   correct   unless   contrary  is 
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shown;  Fowler  v.  Equitable  Trast  Co.,  141  U.  S.  394,  85  L.  Ed.  788,  12 
Sup.  Ct.  2,  presuming  facts  existed  justifying  action  of  lower  court ;  Hazen 
y.  Reed,  30  Mich.  332,  presuming  regularity  of  proceedings  in  foreclosure 
suit. 

The  tlilrty-Becond  section  of  the  Judiciary  act  forbids  a  reyersal  of  the 
judgment  on  account  of  the  omission  of  the  derk  to  keep  a  formal  record. 

Approved  in  Aurora  City  ▼.  West,  7  Wall.  94,  19  L.  Ed.  46,  holding  rule 
that  judgment  will  be  given  against  party  who  commits  first  fault,  does  not 
apply  to  fault  of  form. 

Where  plea  was  bad,  and  demurrer  was  to  a  replication  to  this  had  plea, 
the  first  fault  in  pleading  was  committed  by  the  defendant,  and  Judgment 
against  him  is  proper.  ^ 

Distinguished  in  Aurora  City  v.  West,  7  Wall.  94,  19  L.  Ed.  46,  holding 
rule  that  judgment  will  be  given  against  party  who  commits  first  fault, 
does  not  apply  to  fault  of  form. 

All  presumptions  are  in  favor  of  the  regularity  of  the  judgment  appealed 
from,  and  where  the  defendant  waited  three  years  after  judgment  before 
prosecuting  his  writ  of  error,  he  is  not  entitled  to  any  peculiar  favor. 

Approved  in  Sturges  v.  Carter,  114  U.  S.  523,  29  L.  Ed.  244,  5  Sup.  Ct. 
1020,  presuming  judgment  of  Circuit  Court  correct,  unless  contnury  is 
shown. 

7  How.  72&-729,  12  L.  Ed.  889,  HABDEIIAN  ▼.  HABRI8. 

If  an  exception  be  taken  to  an  answer  in  chancery  upon  the  gromid  tSiat 
certain  allegations  in  a  bill  are  neither  answered,  admitted  nor  denied,  thei 
omission  to  answer  the  allegations  is  not  a  good  ground  for  exception  to  the 
answer,  if  not  materiaL 

Cited  in  Brown  v.  Pierce,  7  Wall.  212,  19  L.  Ed.  136,  examining  facts 
under  an  answer  by  a  judgment  creditor  of  grantee  under  voidable  convey- 
ance. 

The  fact  that  notes  were  given  for  purchase  of  slaves  brou^t  into 
Mississippi,  after  the  first  day  of  May,  1833,  is  no  defense  to  a  suit  on  such 
notes,  the  answer  to  a  bill  setting  up  those  facts  having  omitted  to  notice 
the  allegation,  such  omission  was  not  a  good  ground  for  exception. 

Cited  in  State  v.  Buckley,  54  Ala.  616,  holding  after  the  adoption  of  the 
Constitution  of  1875,  impeachment  existed  only  as  therein  provided. 

Where  the  allegation  in  a  bill  was  that  the  complainants  were  only  sure- 
ties, and  their  principal  was  insolvent,  the  answer  was  not  justly  subject  to 
exception  for  omitting  to  notice  it.  The  fact  in  no  way  strengthened  the 
equity  of  the  complainants. 

Approved  in  Peters  v.  Tonopah  Min.  Co.,  120  Fed.  589,  following  rule. 
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7  How.  729^788,  12  L.  Ed.  890,  CUTIS&  v.  BAB. 

Consent  of  pmrtles  cannot  give  jurisdiction,  and  tlie  Sapreme  Court  wi^l 
take  notice  of  tiie  want  of  jurisdiction  of  tbe  lower  court  without  waiting  for 
an  objection  ftom  eitlier  party. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  186,  35  Sup. 
Ct.  16,  holding  consent  of  United  States  attorney  to  consider  case  on  its 
merits  does  not  confer  jurisdiction;  Henrie  y.  Henderson,  145  Fed.  319, 
76  C.  C.  A.  196,  applying  rule  to  appeal  from  decree  in  bankruptcy  pro- 
ceedings restraining  sale  by  trustee;  Welbome  v.  State,  114  Ga.  796,  hold- 
ing writ  of  error  does  not  lie  to  review  judgments  of  Criminal  Court  of 
Atlanta;  Mansfield  etc.  R.  R.  Co.  v.  Swan,  111  U.  S.  384,  28  L.  Ed.  464, 
4  Sup.  Ct.  512,  holding  judicial  power  of  United  States  must  not  be  exerted 
in  a  ease  to  which  it  does  not  extend;  Van  Antwerp  v.  Hulburd,  7  Blatchf. 
442,  Fed.  Cas.  16,826,  declining  jurisdiction  of  suit  to  interfere  with  duties 
of  United  States  treasurer;  Ex  parte  Des  Roch^rs,  McAll.  71,  Fed.  Cas. 
3824,  applying  principle  in  case  of  habeas  corpus;  dissenting  opinion  in 
Dred  Scott  v.  Sandford,  19  How.  567, 15  L.  Ed.  768,  majority  holding  upon 
writ  of  error  the  record  of  all  proceedings  is  brought  before  this  court, 
and  is  open  to  its  inspection. 

Admiralty  has  jurisdiction  wherokthe  ybmA  or  the  cargo  is  subject  to  a 
lion  created  by  the  maritime  law,  and  when  the  lien  is  attached  to  the  vessel 
m  cargo,  it  will,  until  it  is  discharged,  adhere  to  the  property  in  the  hands 
of  third  persons,  and  will  f  oUow  the  proceeds,  in  certain  cases^  in  the  hands 
of  assignees. 

Approved  in  Bank  of  British  N.  A.  v.  Freights  etc.  of  Hutton,  137  Fed. 
538,  70  C.  C.  A.  118,  where  bank  has  maritime  lien  on  freight  for  advances, 
it  could  enforce  same  in  rem  in  admiralty  though  it  had  lien  enforceable  in 
equity;  Bads  v.  The  H.  D.  Bacon,  Newb.  Adm.  277,  Fed.  Cas.  4232,  holding 
a  lien  exists  for  salvage  services  upon  property  saved ;  The  Lewellen,  4  Biss. 
160,  Fed.  Cas.  8307,  holding  United  States  District  Courts  have  exclusive 
original  jurisdiction  of  all  civil  cases  of  admiralty  and  maritime  jurisdiction ; 
Nickerson  v.  John  Perkins,  3  Ware,  95,  Fed.  Cas.  10,252,  holding  the  lien  of 
salvors  is  a  maritime  lien  not  depending  on  possession;  The  Sarah  Jane, 
1  Low.  204,  Fed.  Cas.  12,349,  holding  admiralty  has  jurisdiction  of  libel 
for  wages,  although  earned  in  one  State;  Hatch  v.  Steamboat  Boston,  3 
Fed.  810,  holding  suit  for  debt  against  owners  did  not  release  statutory 
lien  on  boat;  The  Sterling,  20  Fed.  752,  holding  salvage  lien  not  waived 
by  allowing  owner  possession  of  vessel ;  The  Roanoke,  50  Fed.  577,  holding 
lien  of  salvor  does  not  depend  upon  possession ;  Morse  v.  Pomroy  Coal  Co., 
75  Fed.  429,  holding  cargo  liable  for  salvage,  whether  called  general  average 
or  not;  The  Monte  A.,  12  Fed.  335,  holding  a  judgment  in  personam  cannot 
ordinarily  be  entered  in  a  suit  in  rem;  Vandewater  v.  S.  S.  Yankee  Blade, 
McAlL  11,  Fed.  Cas.  16,847,  holding  maritime  liens  will  not  be  extended 
by  implication ;  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  162,  holding  an  ad- 
miralty sale  can  alone  pass  title  to  a  vessel  discharged  of  lien;  Oologardt 
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▼.  Anna,  18  Fed.  Cas.  744,  reserving  opinion  as  to  whether  admiralty  has 
jurisdiction  of  proceeding  in  rem  for  general  average. 

Disapproved  in  Pacific  Surety  Co.  v.  Leatham  etc.  Wrecking  Co.,  151  Fed. 
442,  80  C.  C.  A.  670,  holding  where  bond  given  by  charterer  of  vessel  merely 
requires  surety  to  respond  in  damages  for  its  breachi  it  is  not  maritime 
contract  and  no  action  in  admiralty  can  be  brought. 

Party  entitled  to  contribution  has  no  absolute  lien  upon  the  goods  liable 
to  contribute.  The  owner  is  liable,  because,  at  the  time  he  receives  the 
goods,  they  are  bound  to  share  in  the  Ion  of  other  property  by  which  they 
have  been  saved;  and  he  is  not  entitled  to  demand  them  until  the  contribu-^ 
tion  has  been  paid,  hence,  as  this  lien  upon  his  goods  is  discharged  by  tho 
delivery,  the  common  law,  and  not  the  marine  law,  implies  a  promise  that  he 
will  pay  it 

Approved  in  Bags  of  Iiinseed,  1  Black,  113,  17  L.  Ed.  S8,  holding  lien  of 
ship  owner  lost  by  unconditional  delivery  of  goods  to  consignee;  Beane  v. 
The  Mayurka,  2  Curt.  77,  Fed.  Cas.  1175,  holding  there  is  no  maritime  lien 
created  by  a  general  average  loss;  The  Congress,  1  Biss.  44,  45,  Fed.  Cas. 
3099,  holding  the  court  in  admiralty  will  not  entertain  jurisdiction  in  cases 
of  general  average  unless  all  parties  are  before  it;  Young  v.  Orpheus,  2 
Cliff.  39,  Fed.  Cas.  18,169,  holding  cofltract  to  furnish  materials  for  con- 
struction of  vessel  not  within  admiralty  jurisdiction ;  Cheraw  etc.  R.  R.  Co. 
V.  Broadnax,  109  Pa.  St.  440,  58  Am.  Rop.  736,  1  Atl.  231,  both  holding 
master  had  possessory  lien  upon  cargo  for  general  average;  dissenting 
opinion  in  Dupont  v.  Vance,  19  How.  178,  15  L.  Ed.  585,  majority  holding 
the  owner  of  cargo  jettisoned  has  maritime  lien  on  vessel  for  general 
average  contribution;  Kellum  v.  Emerson,  2  Curt.  83,  Fed.  Cas.  7669,  hold- 
ing admiralty  has  not  jurisdiction  over  libel  asserting  equitable  title  to 
one-fourth  of  a  vessel;  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  333,  334, 
Fed.  Cas.  5487,  holding,  until  contraiy  decision  is  made,  admiralty  has 
jurisdiction  over  marine  insurance;  The  Ranier,  Deady,  441,  Fed.  Cas. 
11,565,  holding  United  States  has  no  lien  for  violation  of  certain  acts  until 
seizure;  Wenberg  v.  Cargo  of  Mineral  Phosphate,  15  Fed.  286,  holding  ad- 
miralty has  no  jurisdiction  of  petitory  suits  based  upon  breach  of  trust; 
Cranston-  v.  Cargo  of  Coal,  22  Fed.  615,  holding  lien  for  freight  depends 
upon  detention  of  goods  until  freight  is  paid. 

Distinguished  in  Ralli  v.  Troop,  157  U.  S.  400,  89  L.  Ed.  749,  15  Sup.  Ct- 
662,  collecting  cases  and  holding  loss  without  direction  of  master  by 
scuttling  of  ship  by  port  authorities  not  general  average  loss ;  Dike  v.  The 
St.  Joseph,  6  McLean,  574,  575,  576,  Fed.  Cas.  3908,  holding  contribution 
upon  general  average  may  be  required  under  maritime  jurisdiction ;  De  Leon 
Y.  Leitch,  65  Fed.  1004,  holding  where  bond  for  salvage  is  given,  admiralty 
court  has  jurisdiction  of  libel  in  personam  thereon. 

Disapproved  in  Coast  Wrecking  Co.  v.  Phoenix  Ins.  Co.,  7  Fed.  242; 
San  Fernando  v.  Jackson,  12  Fed.  342,  holding  general  average  comes  under 
head  of  maritime   obligations,  and  is   within  admiralty   jurisdiction;  The 
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Gilbert  Knapp,  37  Fed.  .210|  holding  the  trne  oriterion  of  admiralty  juris- 
diction as  to  contracts  is  their  nature  and  subject  matter;  Morse  y.Tomroy 
Coal  Co.,  75  Fed.  429,  holding  cargo  liable  for  salvage,  whether  called 
general  average  or  not;  Wellman  v.  Morse,  76  Fed.  575,  576,  22  C.  C.  A. 
318,  holding  lien  for  general  average  recognized  by  admiralty  law  on  the 
same  footing  as  other  maritime  liens. 

Admiralty  jurisdiction  of  suit  for  contribution.    Note,  20  Ann.  Oas. 

1286. 
Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  214,  235. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  875. 

After  goods  subject  to  general  average  are  dellyered,  courts  of  admlraKsr 
liave  no  Jurlsdlctton  of  an  action  to  collect  tbe  contribution,  hence  where  a 
▼easel  was  nm'on  shore  by  tbe  captain  in  order  to  save  the  lives  of  those 
on  board,  and  the  cargo,  whereby  the  vessd  was  totally  lost,  but  the  cargo 
saved  and  delivered  to  the  consignee,  a  IXMk  in  personam,  filed  by  the  owner 
of  the  vessti  against  the  consignee  of  the  cargo  for  a  contribution  by  way  of 
general  average,  cannot  be  sustained  in  the  admiralty  courts  of  the  United 


'Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  8.  S.  Co.,  145  Fed. 
692,  where  shipper  of  flour  was  bound  for  freight  only  as  surety  for  con- 
signees who  were  its  owners,  and  on  vessel  being  abandoned  to  insurers 
who  salved  part  of  cargo,  and  subsequently  insurer  of  freight  recovered 
same  from  shipper,  latter  has  no  claim  to  proceeds  of  salvage  by  right  of 
subrogation. 

Disapproved  in  Haller  v.  Fox,  51  Fed.  299,  300,  upholding  admiralty 
jurisdiction  over  action  on  bond  given  pursuant  to  charter  of  vessel;  Na- 
tional Board  of  Marine  Underwriters  v.  Melchers,  45  Fed.  645,  upholding 
admiralty  jurisdiction  by  foreign  attachment  against  vessel  owner  for  bal- 
ance due  on  average  adjustment;  Coast  Wrecking  Co.  v.  Phoenix  Ins.  Co., 
7  Fed.  242,  holding  services  of  average  adjusters  was  maritime  in  character 
and  admiralty  had  jurisdiction  over  action  on  adjustment  contract. 

Proper  place  for  adjustment  of  general  average.    NotOj  24  E.  R.  0.  608. 

7  How.  788-744,  12  L.  Ed.  894,  SMITH  v.  HUNTEB. 

Supreme  Court  has  not  jurisdiction  under  the  twenty-fifth  section  of 
Judidaxy  act,  unless  it  appear  from  the  pleading  tbat  some  right  under  the  au- 
tboiity  of  the  United  States  was  set  up  by  the  party  claiming  it  in  the  State 
courts  and  the  decision  of  such  court  was  against  the  party  claiming  such  right. 

Approved  in  Doe  v.  Eslava,  9  How.  444,  18  L.  Ed.  209,  dismissing  writ 
of  error  upholding  decision  of  State  court  affirming  Spanish  grant ;  Neilson 
T.  Lagow,  12  How.  109, 18  L.  Ed.  914,  holding  sufficient  where  record  shows 
an  aet  of  Congress  was  misconstrued  hy  State  court ;  Rector  v.  Philadelphia, 
20  How.  28,  16  L.  Ed.  803,  holding  no  question  appeared  hy  express  aver- 
ment or  neeessaiy  intendment  sufficient  to  give  jurisdiction. 
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7  How.  745-760,  12  L.  Ed.  887,  McDONALD  ▼.  BOBSON.. 

Not  cited. 

7  How.  760-768,  12  L.  Ed.  003,  MASSmGIIJ.  ▼.  DOWNa 

Jnrisdictioii  of  Circuit  Ooorts  of  tbe  United  States  being  coextensive  with 
tbelr  respective  districts,  in  tbose  States  where  the  Judgment  of  a  State  court 
creates  a  lien  only  within  the  county  in  which  the  Judgment  is  entered,  the 
lien  of  tbe  Judgment  of  the  Uhlted  States  Circuit  Court  extends  to  the  limits 
of  its  Jurisdiction. 

Approved  in  Blair  v.  Ostrander,  109  Iowa,  206,  77  Am.  St.  Rep.  534,  80 
N.  W.  331,  holding  Acts  Congress  1888,  c.  729,  vaUdated  Iowa  Acts  1878, 
c.  129,  §  2,  requiring  Federal  judgments  to  be  filed  in  county  where  land  is 
situated  in  order  to  make  them  liens  j  Ward  v.  Chamberlain,  2  Black,  437, 
17  Ia»  Ed.  323,  holding  judgments  of  United  States  courts  are  liens  upon 
defendant's  real  estate  in  all  cases  where  similar  judgments  of  State  courts 
are  made  liens ;  Cooke  v.  Avery,  147  U.  S.  387,  389,  87  L.  Ed.  213,  214,  13 
Sup.  Ct.  345,  346,  and  Rock  Island  Nat.  Bank  v.  Thompson,  173  111.  601, 
64  Am.  St.  Bep.  141,  50  N.  E.  1091,  holding  Federal  judgments  liens  where 
State  judgments  are  such;  Prevost  v.  Gorrell,  19  Fed.  Cas.  1297,  holding 
lien  extends  to  all  parts  of  State;  Sellers  v.  Corwin,  5  Ohio,  408,  24  Am. 
Dec.  308,  and  Lawrence  v.  Belger,  31  Ohio  St.  178,  both  holding  judgments 
of  United  States  Circuit  Court  attached  as  liens  upon  the  defendant's  lands 
in  Ohio;  Byers  v.  Fowler,  12  Ark.  277,  54  Adl  Dec.  278,  holding  United 
States  Circuit  Courts  endowed  with  general  jurisdiction  coextensive  with 
their  districts;  Hopping  v.  Bumham,  2  G.  Greene,  53,  holding  judgment 
lien  will  hold  against  prior  unrecorded  deed,  without  actual  notice;  Smith 
V.  Aude,  46  Mo.  App.  636,  holding  liens  of  Federal  judgments  exist  only 
by  virtue  of  State  laws. 

Distinguished  in  Metcalf  v.  Watertown,  153  U.  S.  677,  38  L.  Ed.  864,  14 
Sup.  Ct.  950,  holding  limitation  of  action  upon  judgment  in  Wisconsin 
is  twenty  years ;  Dartmouth  Bank  v.  Bates,  44  Fed.  546,  548,  holding  under 
act  of  Congress  1888,  Federal  judgment  in  Kansas  a  lien  only  in  county 
where  court  was  held,  but  might  be  extended  by  recordation  under  State 
law;  First  National  Bank  v.  Clark,  55  Kan.  222,  40  Pac.  271,  construing 
act  of  Congress  regulating  liens  of  judgments  in  courts  of  United  States. 

Lien  of  judgments  in  United  States  courts.    Note,  24  Am.  Dec.  812. 
Liep  of  Federal  court  judgment.    Note,  47  L.  R.  A.  470,  471,  473,  475» 
476,  477. 

Settled  construction  of  State  statute  hy  its  Supreme  Court  Is  considered 
part  of  the  statute  itself. 

Approved  in  McLean  v.  Hamilton  Co.,  16  Fed.  Cas.  249,  holding  right 
of  commissioners  to  sue  and  be  sued  arises  under  State  statute ;  Leffingwell 
V.  Warren,  2  Black,  603,  17  L.  Ed.  262,  holding  construction  given  to  State 
statute  by  courts  of  that  State  is  binding  upon. United  States  courts; 
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Zerega  ▼.  McDonald,  1  Woods,  498,  Fed.  Cas.  18,212,  holding  judicial  con- 
strnetion  put  upon  a  law  mnfit  be  considered  as  part  of  the  statute ;  Mitchell 
V.  lippincott,  2  Woods,  472,  Fed.  Cas.  9665,  holding  detailed  construction 
of  State  statute  is  considered  as  part  of  it;  McClure  v.  Owen,  26  Iowa, 
253,  holding  settled  construction  of  State  statute  by  Supreme  Court  of 
that  State  is  a  part  of  the  statute.  ' 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  436. 

Judgment  lien  on  land  constitntes  no  property  or  right  In  the  land  itself, 
hut  only  a  right  to  leyy  on  the  same  to  the  exclusion  of  other  adyexse  &i- 
terests  subsequent  to  the  Judgment;  and  when  the  levy  is  actually  made  on. 
the  same,  the  title  of  the  creditor  for  this  purpose  relates  back  to  the  time 
of  the  Judgment  to  cut  out  intermediate  encumbrances,  but  the  lien  if  not  an 
effect  of  the  Judgment  is  inseparably  connected  with  it,  and  this  is  the  case, 
whether  the  lien  wall  created  by  the  Judgment  and  execution,  or  by.  statute. 

Approved  in  McMillan  v.  Davenport,  44  Mont.  31,  Ann.  Cas.  1912D,  984, 
118  Pac.  758,  holding  purpose  of  statute  requiring  judgments  to  be  docketed 
was  to  protect  purchase  of  realty ;  Brown  v.  Pierce,  7  Wall.  217,  19  L.  Ed. 
138,  holding  a  judgment  is  a  general  Hep,  and  constitutes  no  property  or 
right  in  the  land  itself;  Baker  v.  Morton,  12  Wall.  158,  20  L.  Ed.  265, 
holding  judgment  Uen  is  not  property;  Morsell  v.  First  National  Bank, 
91  U.  S.  360,  23  L.  Ed.  437,  holding  lien  of  certain  judgment  did  not  attach 
to  land ;  Beebe  v.  United  States,  161  U.  S.  Ill,  40  L.  Ed.  637,  16  Sup.  Ct. 
535,  holding  in  Alabama  judgment  imposes  no  lien  upon  the  property,  but 
issue  of  execution  is  necessary;  In  re  Boyd,  4  Sawy.  264,  Fed.  Cas.  1746, 
holding  common-law  judgment  was  not  a  lien  upon  real  property;  Perkins 
V.  Brierfield  Iron  etc.  Co.,  77  Ala.  410,  411,  holding  Alabama  judgment 
is  not  a  lien,  but  lien  is  created  by  issue  of  execution  and  delivery  to  sheriff ; 
Whiting  V.  Beebe,  12  Ark.  571,  holding  the  lien  is  not  an  intrinsic  quality 
of  the  judgment  itself,  but  a  quality  added  to  it ;  Burwill  v.  Tullis,  12  Minn. 
.  578,  following  rule ;  Ashton  v.  Slater,  19  Minn.  351,  holding  action  will  not 
lie  to  enforce  lien  after  time  for  levy  of  execution  has  expired ;  Thompson 
V.  Avery,  11  Ulah,  230,  39  Pac.  834,  holding  Federal  judgments,  liens  only 
when  judgments  are  liens  by  territorial  laws;  Griffith  v.  Baltimore  etc. 
R.  R.  Co.,  44  Fed.  585,  holding  interest  on  judgment  proper  from  date  of 
verdict. 

Estates  and  interests  to  which  judgment  liens  attach.    Note,  117  Am.' 
St.  R^.  788. 

While  retrospective  laws  of  a  remedial  character  may  be  passed,  a  State 
his  no  power  by  legislation  or  otherwise  to  modify  or  impair  a  right  wbich 
has  attached  in  the  courts  of  the  United  States,  hence  the  Mississippi  act  of 
1841,  le^pililng  judgments  to  be  recorded  In  a  particular  way  In  order  to  make 
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tbem  »  lien  upon  property,  did  not  abrogate  tlie  lien  wUch  had  been  acquired 
nnder  a  Judgment  of  1889  in  the  United  Statee  Olrcnit  Oonrt,  although  the 
latter  had  not  been  recorded  in  the  manner  required  by  the  statute* 

Approved  in  King  v.  Davis,  137  Fed.  241,  Va.  Code  1904,  p.  1903,  re- 
quiring memoranda  of  lis  pendens  to  be  recorded  to  bind  bona  fide  par- 
chaser  does  not  apply  to  Federal  courts;  Umted  States  v.  Humphreys,  3 
Hughes,  205,  Fed.  Cas.  15,422,  holding  Federal  judgments  need  not  be 
recorded  in  Virginia  to  become  liens;  Carroll  v.  Watkins,  1  Abb.  (XJ.  S.) 
476,  478,  Fed.  Cas.  2457,  holding  lien  of  Federal  judgment  cannot  be  re- 
stricted by  State  statutes;  United  States' v.  Sturgis,  14  Fed.  811,  holding 
in  absence  of  statute  the  lien  of  the  judgment  is  sustained  as  a  necessary 
incident ;  Branch  v.  Lowery,  31  Tex.  102,  holding  Federal  judgment  operates 
as  a  lien  upon  all  land  within  district  irrespective  of  county  where  judg- 
ment was  rendered ;  Dartmouth  Sav.  Bank  v.  Bates,  44  Fed.  546,  548,  holding 
under  Act  Congress  1888,  Federal  judgment  in  Kansas  is  lien  only  in 
county  where  court  was  held,  but  might  be  extended  by  recordation  under 
State  law. 

7  How.  769-772,  12  L.  Ed.  907,  UDELL  T.  DAVUMSON. 

Supreme  Court,  upon  error  to  a  State  court,  will  not  revise  the  decision 
of  the  State  court  for  any  cause  other  than  where  some  right,  title  or  interest 
is  claimed  under  an  act  of  Congress,  and  the  decision  of  the  State  court  was 
against  such  person  claiming  such  right,  title  or  interest. 

Approved  in  Henderson  v.  Tennessee,  10  How.  323, 18  L.  Ed.  489,  holding 
United  States  Supreme  Court  has  no  jurisdiction  where  party  claims  the 
right  for  third  person. 

Where  a  trustee,  in  ftaud  of  the  pre-emption  laws  of  the  United  States^ 
takes  a  title  to  certain  pre-emption  lands  in  his  own  name,  such  trustee  cannot, 
under  the  twenty-fifth  section  of  the  Judiciary  act,  remove  a  case,  in  which 
he  was  ordered  to  hold  the  property  subject  to  the  trust,  ftom  a  State  court 
to  the  United  States  Supreme  Court,  there  being  no  right,  title,  privilege  or 
exemption  claimed  under  an  act  of  Congress  and  decided  adversely  by  State* 
court. 

Approved  in  Walworth  v.  Kneeland,  15  How.  353,  14  L.  Ed.  727,  dis- 
missing writ  of  error  where  protection  is  asked,  from  consequences  of 
fraudulent  contract. 

What  adjudications  of  State  courts  reviewable  in   Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  58. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  672. 
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7  How.  77S-776,  12  Xi.  Ed.  908,  NEILSON  v.  LAGOW. 

Sapreme  Oourt  has  jurisdiction  on  error  to  a  State  court  of  a  question  in- 
▼oliFing  the  validity  of  an  authority  alleged  to  have  been  exercised  hy  the 
Secretary  of  Treasury  on  behalf  of  the  United  States,  where  the  decision  of  the 
State  court  waa  against  the  party  claiming  the  validity  of  such  authority. 

Approved  in  Cook  County  v.  Calumet  etc.  Dock  Co.,  138  U.  S.  653,  34 
L.  Ed.  1116,  11  Sup.  Ct.  441,  holding  decision  of  State  court  presented  no 
Federal  question;  United  States  v.  Lynch,  137  U.  S.  287,  34  L.  Ed.  703, 
U  Sup.  Ct.  117,  dismissing  writ  of  error  holding  question  presented  merely 
the  erroneous  exercise  of  an  authority;  Neilson  v.  Lagow,  4  Ind.  609,  ac- 
cepting construction  of  United  States  Supreme  Court  as  to  validity  of 
deed;  dissenting  opinion  in  Gill  v.  Oliver,  11  How.  549,  13  L.  Ed.  808, 
majority  holding  validity  or  construction  of  treaty  not  involved  in  decision 
of  State  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  522,  532. 

7  How.  77^-784,  12  L.  Ed.  909,  LEWIS  v.  LEWIS. 

Where  a  saving  clause  in  the  State  respecting  nonresidents  is  repealed,  the 
statute  begins  to  run  only  from  the  time  of  the  repeal. 

Approved  in  Union  Pacific  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231  U.  S. 
201,  58  L.  Ed.  183,  34  Sup.  Ct.  101,  holding  act  of  Congress  permitting 
State  statutes  of  limitation  to  apply  to  adverse  possession  of  portions  of 
right  of  way  of  railroad  company,  had  no  retroactive  effect;  Farrell  v. 
United  States,  167  Fed.  646,  holding  as  action  for  recovery  of  legacy  tax 
was  not  brought  within  two  years  of  its  payment,  action  was  barred  by 
statute  of  limitation ;  In  re  Wehrli,  157  Fed.  938,  holding  that  provision  of 
naturalization  act  in  regard  to  time  of  filing  petition  does  not  shorten,  for 
those  aliens  who  had  made  declaration  prior  to  its  enactment;  Lamb  v. 
Powder  River  Livestock  Co.,  132  Fed.  438,  67  L.  R.  A.  558,  65  C.  C.  A. 
570,  applying  rule  in  construing  Colo.  Act  of  1895,  as  amended  in  1899, 
relating  to  limitation  of  actions  on  foreign  judgments;  Friedmann  v.  Mc- 
Gowan,  1  Penne.  (Del.)  443,  42  Atl.  725,  holding  Act  May  28,  1897,  limit- 
ing time  for  commencement  of  actions  for  personal  injuries  does  not  apply 
to  causes  accruing  before  its  passage ;  Hubcr  v.  Zimmerman,  8  Okl.  575,  58 
Pac.  738,  construing  statutes  of  limitation  and  holding  note  sued  on  not 
barred;  Jones  v.  Coal  Creek  Min.  etc.  Co.,  133  Terin.  173,  180  S.  W.  183, 
holding  where  plaintiffs  were  under  disability  of  nonresidence  and  there- 
fore not  subject  to  statute  of  limitations,  and  their  exception  was  removed 
by  statute,  within  two  years  of  which  they  brought  their  action,  their 
cause  was  saved;  Sohn  v.  Waterson,  17  Wall.  600,  21  L.  Ed.  739,  holding 
statute  barring  all  actions  not  commenced  within  two  years,  runs  from 
time  of  passage;  Sayles  .v.  Richmond  etc.  R.  R.  Co.,  3  Hughes,  174,  Fed. 
Cas.  12,424,  holding  action  must  be  brought  within  five  years  of  passage 
of  act  I  Pritchard  v.  Spencer,  2  Ind.  486,  holding  statute  of  limitations 
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passed  by  Indiana  legislature,  retrospective  in  its  operation;  Gillette  y. 
Hibbard,  3  Mont.  417,  holding  effect  of  new  statute  of  limitations  is  to 
extend  the  existing  statutory  period;  Parker  v.  Kane,  4  Wis.  18,  66  Abl 
Dec.  292,  holding  statute  of  limitations  not  objectionable  where  reasonable 
time  given  to  commence  action;  Cleveland  Ins.  Co.  v.  Reed,  1  Biss.  186, 
Fed.  Cas.  2889,  applying  statute  passed  subsequent  to  i^aturity  of  mort- 
gage to  a  suit  of  foreclosure;  Pereles  v.  Watertown,  6  Biss.  82,  Fed.  Cas. 
10,980,  holding  legislature,  in  passing  statute  of  limitations,  must  allow 
reasonable  time  tQ  bring  suit. 

Retrospective  operation  of  statutes  of  limitation.    Notes,  111  Am.  St. 
Sep.  461;  4  Ann.  Cas.  166. 

7  How.  784-785,  12  L.  Ed.  913,  VAN  BENSSELAEB  ▼.  WATTS. 

Motion  to  have  cause  docketed  as  of  the  time  when  the  transcript  of  the 
record  was  received  by  the  clerk  overruled;  although  the  transcript,  owing  to 
an  inadvertence  in  not  giving  the  proper  bond,  had  been  lying  in  clerk's  office 
about  a  year. 

Approved  in  Selma  etc.  R.  R.  Co.  v.  Louisiana  etc.  Bank,  94  U.  S.  254, 
24  L.  Ed.  38,  refusing  leave  after  dismissal  to  file  record  and  docket  cause 
where  undertaking  not  given;  Edwards  v.  United  States,  102  U.  S.  576, 
26  L.  Ed.  294,  refusing  to  dismiss  writ  of  error  on  ground  that  no  fee  bond 
was  given;  Richardson  v.  Green,  130  U.  S.  113,  32  L.  Ed.  875,  9  Sup.  Ct. 
445,  denying  motion  to  dismiss  appeal  not  filed  during  same  term  when 
appeal  taken;  Johnson  v.  County  of  Polk,  23  Fla.  58,  1  South.  335,  order- 
ing appeal  dismissed  unless  bond  to  secure  clerk's  fees  is  given. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  852. 

7  How.  785-797,  12  L.  Ed.  914,  LAWEENOE  y.  AJLLEN, 

Where  imported  articles  are  included  within  the  letter  of  the  clause  im- 
posing a  duty  of  thirty  per  cent  on  India  rubber  shoes,  it  cannot  be  presumed, 
being  thus  provided  for  as  shoes,  that  a  subsequent  clause  making  other  im- 
ported articles  free  which  are  unmanufacturM,  and  not  enumerating  shoes 
among  them,  refers  to  or  embraces  anything  already  provided  for. 

Approved  in  Lane  v.  Russell,  4  Cliff.  126,  Fed.  Cas.  8053,  holding  goods 
enumerated  in  one  clause  excluded  from  operation  of  subsequent  clause 
not  enumerating  them. 

Under  act  of  1842,  a  duty  of  thirty  per  cent  on  India  rubber  manufactured 
artides,  applies  to  India  rubber  shoeo^  made  by  dipping  a  mold  into  the  gum 
while  in  a  liquid  state. 

Cited  in  Grace  v.  Collector  of  Customs,  79  Fed.  319,  24  C.  C.  A.  606, 
holding  the  commercial  designation  of  words  will  be  given  the  controlling 
effect. 
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When  an  artide  to  changed  ftom  its  crude  form.into  a  state  fitting  it  for 
use  and  conmimptiQn,  and  designed  to  rival  home  manufactures,  such  article 
is  Justly  termed  manufactured  within  the  spirit  of  the  tariff  laws. 

Approved  in  In  re  I.  Rheinstrom  &  Sons  Co.,  207  Fed.  131,  135,  154, 
holding  bankrupt  who  sold  ''Maraschino  cherries''  was  ''manufacturing 
establishment/'  and  under  statute  giving  lien  to  employees  of  such  estab- 
lishments, creditors  of  such  class  were  entitled  to  priority  of  payment 
out  of  bankrupt's  assets;  In  re  Huclson  River  Electric  Power  Co.,  173  Fed. 
941,  holding  generating  of  electricity  is  not  manufacturing;  F.  B.  Vande- 
grift  &  Co.  V.  United  States,  164  Fed.  68,  69,  holding  ramie  silver  is  not 
manufactured  article;  In  re  Toledo  Portland  Cement  Co.,  156  Fed.  85, 
holding  that  where  corporation  had  taken  no  steps  in  process  of  manu- 
facturing, it  is  not  subject  to  adjudication  as  involuntary  bankrupt  under 
bankruptcy  act  of  July  1,  1898;  Columbia  Iron  Works  v.  National  Lead 
Co.,  127  Fed.  103,  64  L.  R.  A.  645,  62  C.  C.  A.  99,  holding  corporation 
chartered  to  construct  and  repair  vessels,  carry  on  general  shipbuilding 
and  ship  repairing  business^  construct  and  operate  drydock,  is  engaged 
principally  in  manufacturing  and  merchantile  pursuits  within  Bankruptcy 
Aet,  0.  ^,  §4,  subd.  b;  In  re  Teoopa  Min.  &  Smeltii^  Co.,  110  Fed.  122, 
holding  corporation  engaged  chiefly  in  mining  &nd  smelting  ore,  though 
it  also  runs  store  and  boarding-house,  is  et^aged  in  manufacturing  within 
Bankruptcy  Act,  §  4b;  Kentucky  Electric  Co.  v.  Buechel,  146  Ky.  662,  Ann. 
Gas.  1913C,  714,  38  L.  R.  A.  (N.  S.)  907,  143  S.  W.  59,  one  engaged  in 
generating  electricity  is  engaged  in  "manufacturing"  and  under  ordinance 
its  realty  and  machinery  is  exempt  from  taxation,  but  not  its  poles  and 
wires  used  in  distributing  its  product;  Queen  Ins.  Co.  v.  Excelsior  Milling 
Co.,  69  Kan.  118,  76  Pac.  425,  mining  plant  is  not  "manufacturing  estab- 
lishment" within  clause  of  policy  forfeiting  insurance  if  property  was 
such;  dissenting  opinion  in  Benedict  v.  Davidson  County,  110  Tenn.  193, 
67  S.  W.  809,  majority  holding  logs  grown  on  soil  of  State  when  in  hands 
of  millmen  are  articles  manufactured  from  produce  of  State  within  con- 
stitutional tax  exemption  clause;  New  Orleans  v.  Coffee  Co.,  46  La.  Ann. 
89,  14  South.  503,  holding  coffee  roaster  not  a  manufacturer. 

Distinguished  in  Hartranft  v.  Wiegmann,  121  U.  S.  615,  30  L.  Ed.  1014, 
7  Sup.  Ct.  1243,  holding  shells  not  a  manufactured  article  within  meaning 
of  term  in  tariff  laws;  Seeberger  v.  Castro,  153  U.  S.  35,  38  L.  Ed.  625, 
14  Sup.  Ct.  767,  holding  clippings  from  ends  of  cigars  not  manufactured 
tobacco;  Patton  v.  United  States,  159  U.  S.  509,  40  L.  Ed.  237,  16  Sup. 
Ct.  92,  holding  waste  not  included  within  the  term  "manufactures  of  wool 
of  every  description." 

What  constitutes  manufacture.    Note,  14  L.  R.  A.  108. 

Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  34,  37,  45,  51. 

"Wliether  certain  imported  articles  were  designated  in  the  commercial  world 
as  India  rubber  shoes,  is  a  fact,  unless  it  be  admitted,  which  should  he  found 
i^on  by  the  Jury. 
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Approved  in  Tyng  ▼.  Grinnell,  92  U.  S.  470,  23  L.  Bd.  735,  question, 
whether  imported  articles  were  properly  elassified  as  wrought-iron  tubes, 
one  for  jury;  Wcilbacher  v,  Merritt,  37  Fed.  86,  holding  question  for  the 
jury,  whether  imported  article  included  in  particular  name;  Zante  Cur> 
liants,  73  Fed.  189,  holding  whether  particular  kind  of  currant  was  properly 
classified  as  Zante,  question  for  jury. 

In  constming  statutes,  courts  must  glLve  effect  to  all  words  used  in  their 
ordinary  sense  and  to  ascertain  intent  ftom  all  connected  circumstances. 

Approved  in  Wells  v.  Russellville  Anthracite  Coal  Min.  Ck>.,  206  Fed. 
532,  construing  saving  clause  in  Judicial  Code,  section  299,  with  reference 
to  removability  of  actions;  dissenting  opinion  in  First  Nat.  Bank  v.  United 
States,  206  Fed.  383,  46  L.  R.  A.  (N.  S.)  1139,  124  C.  C.  A.  256,  majority 
holding  bank  not  liable  to  fine,  under  Penal  Code,  section  239,  for  collect- 
ing sight  draft  for  purchase  of  liquor  and  delivering  to  consignee  bill  of 
lading  for  liquor. 

7  How.  798-812,  12  L.  Ed.  019,  BACKUS  ▼.  GOULD. 

Copyright  law  provides  for  penalty  for  eadi  sheet  found  in  the  pfssession 
of  the  infringer,  and  not  for  every  sheet  published  by  such  infringer. 

Approved  in  Werckmeister  v.  American  Tobacco  Co.,  207  U.  S.  381,  52 
L.  Ed.  256,  28  Sup.  Ct.  124,  holding  under  copyright  law  but  single  action 
is  contemplated,  and  after  owner  has  recovered  judgment  for  plates  and 
copies,  he  cannot  maintain  suit  for  money  penalty;  Bolles  v.  Outing  Co., 
175  U.  S.  266,  267,  268,  44  L.  Ed.  158,  20  Sup.  Ct.  96,  holding  under  copy- 
right law,  Rev.  Stats.,  §  4965,  no  penalty  is  recoverable  on  copies  already 
sold  and  put  in  circulation;  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  308, 
5  Ann.  Oas,  274,  2  L.  R.  A.  (N.  S.)  913,  72  C.  C.  A,  77,  upholding  right 
to  sue  at  law  for  damages  for  infringement  of  copyright ;  Sarony  v.  Ehrich, 
23  Blatchf.  557,  28  Fed.  80,  holding  proprietor  of  copyright  cannot  recover 
when  infringed  photographs  not  in  infringer's  possession;  Bolles  v.  Out- 
ing Co.,  77  Fed.  967,  23  C.  C.  A.  594,  holding  statute  applies  only  to  sheets 
in  possession;  Rogers  v.  Jewett,  20  Fed.  Cas.  1115,  holding  penalty  for 
violation  of  copyright  not  incurred  unless  defendant  reprint  entire  work. 

An  act  providing  for  the  forfeiture  of  every  copy  of  a  book  published  with- 
out the  consent  of  the  person  having  the  copyright,  in  addition  to  a  penalty 
of  fifty  cents  for  every  sheet  found  in  his  possession,  is  a  penal  statute,  and 
should  be  construed  strictly. 

Approved  in  Bolles  v.  Outing  Co.,  175  U.  S.  265,  44  L.  Ed.  157,  20  Sup. 
Ct.  95,  holding  under  copyright  law.  Rev.  Stats.,  §  4965,  no  penalty  is 
recoverable  on  copies  already  sold  and  put  in  circulation ;  Walker  v.  Globe 
Newspaper  Co.,  130  Fed.  595,  action  at  law  for  damages  does  not  lie  for 
infringement  of  copyright;  Falk  v.  Heffron,  56  Fed.  299,  300,  refusing 
to  extend  meaning  of  statute  to  cover  all  sheets  published;  Morrison  v. 
Pettibone,  87  Fed.  332,  holding  that  embryonic  sheets  not  liable  to 
forfeiture. 
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Distinguished  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  313,  5  Ann. 
Cas.  274,  2  L.  R.  A.  (N.  8.)  913,  72  G.  G.  A.  77,  reversing  130  Fed.  595, 
n]Aolding  right  to  sue  at  law  for  damages  for  infringement  of  copyright. 

Remedy  under  former  copyright  law  for  infringing  copyright  map, 
chart,  print,  etc,  compared  with  remedy  under  existing  statute. 
Note,  Ann.  Cas.  19120,  566. 

Extent  of  copyright  protection  in  law  reports.  Note,  17  Ann.  Oas. 
962. 

New  corrections  and  addition  to  old  work  as  subject  matter  of  copy* 
right.    Note,  7  E.  R.  0.  86. 

lEiscellaneous.  Miscited  in  Weil  v.  Galhoun,  25  Fed.  875,  refusing  to 
enjoin  ordinary  in  performance  of  his  special  duties. 

7  How.  812-819,  12  L.  Ed.  925,  NESMITH  ▼.  SHELDON. 

Under  the  Oonstltntlon  of  Michigan,  no  act  of  incorporation  shall  be  passed 
witbont  the  assent  of  at  least  two-thirds  of  each  house,  and  under  this  pro- 
Tialon  an  act  was  passed  to  organise  and  regulate  bank  associations,  wblch  was 
afterward  amended  by  an  act  making  stockholders  of  such,  liable  for  debts  of 
the  association. 

Approved  in  Skinner  v.  Deming,  2  Ind.  560,  64  Am.  Dec.  465,  holding 
bank  illegal  if  not  chartered  by  requisite  constitutional  vote. 

Wben  a  question  concerning  the  construction  of  8tate  statutes  has  been 
decided  by  tbe  highest  Judicial  tribunal  of  the  State,  such  question,  when  certi- 
fied, is  not  open  for  argument  In  the  Supreme  Oourt  of  the  United  States. 

Approved  in  Gommon wealth  v.  International  Harvester  Go.,  131  Ky.  560, 
133  Am.  St.  Bep.  256,  115  S.  W.  706,  construing  act  of  1890,  regulating 
pools  and  trusts;  dissenting  opinion  in  Williamson  v.  Berry,  8  How.  559, 
12  L.  Ed.  1197,  majority  of  court  holding  Federal  courts  will  not  follow 
decisions  of  State  courts  on  private  acts;  Van  Rensselaer  v.  Kearney,  11 
How.  318,  13  L.  Ed.  712,  adopting  construction  of  New  York  courts  of  act 
abolishing  estates  tail;  Leffingwell  v.  Warren,  2  Black,  603,  17  L.  Ed.  262, 
giving  same  construction  to  statute  of  limitations  as  State  courts;  Fair- 
field v.  Gounty  of  Gallatin,  100  U.  S.  52,  25  L.  Ed.  546,  and  Wade  v.  Travis 
Gounty,  174  U.  S.  508,  43  L.  Ed.  1064,  19  Sup.  Gt.  718,  reviewing  cases  and 
following  decision  of  State  court  upholding  validity  of  issue  of  bonds ;  Fall- 
brook  Irr.  Dist.  v.  Bradley,  164  U.  S.  155,  41  L.  Ed.  387,  17  Sup.  Gt.  61, 
holding  upon  questions  arising  under  State  Gonstitution,  Federal  court  will 
follow  decisions  of  State  court;  Zerega  v.  McDonald,  1  Woods,  498,  Fed. 
Gas.  18,212,  adopting  construction  of  local  law  by  State  court  though  con- 
trary to  decisions  in  other  States;  Mitchell  v.  Lippincott,  2  Woods,  472, 
Fed.  Cas.  9665,  Federal  court  bound  by  decision  of  State  court  declaring 
mortgage  by  married  woman  invalid;  State  of  New  Hampshire  v.  Grand 
Trunk  B.  R.  Go.|  3  Fed.  889^  following  decision  of  State  court  that  the 
IV— « 
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aetion  was  of  a  eriminal  nature ;  New  Orleans  Waterworks  Go.  ▼.  Soathem 
Brewing  Co.,  36  Fed.  834,  following  construction  of  statute  of  State  courts 
even  where  United  States  courts  have  given  different  construction;  Evans- 
ville  V.  Woodbury,  60  Fed.  720,  9  C.  C.  A.  244,  following  decision  of  State 
court  holding  city  has  power  to  issue  bonds  for  money  borrowed ;  Willis  v. 
Board,  86  Fed.  873,  30  C.  C.  A.  445,  the  ruling  of  State  court  holding  stat- 
ute unconstitutional  followed  by  Federal  court ;  McClure  v.  Owen,  26  Iowa, 
256,  holding  Federal  courts  follow  decisions  of  State  courts  construing 
State  Constitution  as  well  as  State  statutes ;  Burgess  v.  Seligman,  107  U.  S. 
34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  refusing  to  follow  Missouri  decision  made 
after  decision  in  Circuit  Court  in  similar  action ;  McClure  v.  Owen,  26  Iowa, 
253,  State  Supreme  Court  refusing  to  adopt  the  construction  of  State  stat- 
utes by  Federal  courts ;  Levy  v.  Mentz,  23  La.  Ann.  262,  holding  State  court 
not  bound  to  follow  construction  pkiced  on  State  statute  by  Federal  courts; 
Alexander  v.  Worthington,  5  Md.  485,  following  construction  placed  on 
State  statute  by  State  court. 

Distinguished  in  O'Connell  v.  Reed,  56  Fed.  534,  5  C.  C.  A.  586,  holding 
Federal  courts  not  bound  to  follow  State  decisions  in  matters  affecting  their 
jurisdiction. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  396,  433. 

7  How.  819-832,  12  L.  Ed.  928,  8TEABN8  ▼.  PAQE. 

In  all  cases  of  concurrent  Jurisdiction,  statutes  of  limitation  are  obliga- 
tory upon  courts  of  equity  as  well  as  courts  of  law.  Sometimes  courts  of  equity 
act  upon  tbe  analogy  of  limitations  at  law,  and  sometimes  upon  their  own  In- 
herent doctrine  of  discouraging,  for  the  peace  of  society,  antiquated  demands, 
by  refusing  to  interfere  where  there  has  been  gross  laches  or  unreasonable 
delay. 

Approved  in  Newberry  v.  Wilkinson,  199  Fed.  684, 118  C.  C.  A.  Ill,  hold- 
ing laches  barred  action  when  for  five  years  after  discovery  of  fraud  plain- 
tiff failed  to  search  records  and  bring  action ;  Godden  v.  Kimmell,  99  U.  S. 
202,  210,  26  L.  Ed.  431,  434,  holding  gross  laches  will  preclude  relief  in 
equity;  Wollensak  v.  Reiher,  115  U.  S.  102,  29  L.  Ed.  362,  5  Sup.  Ct.  1140, 
holding  defense  of  laches  may  be  set  up  by  general  demurrer  for  want  of 
oquity;  Boone  County  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  36  L.  Ed. 
323,  11  Sup.  Ct.  690,  holding  the  doctrine  of  laches  and  the  Nebraska  stat- 
ute of  limitations  apply  to  a  suit  by  a  county,  brought  in  the  Federal  courts ; 
Hammond  v.  Hopkins,  143  U.  S.  251,  36  L.  Ed.  1,45,  12  Sup.  Ct.  427,  hold- 
ing in  cases  where  actual  fraud  is  not  made  out,  the  welfare  of  society  de- 
mands rigid  enforcement  of  the  rule  of  diligence;  Ware  v.  Galveston  City 
Co.,  146  U.  S.  115,  36  L.  Ed.  909,  13  Sup.  Ct.  38,  applying  the  doctrine  of 
laches  to  a  suit  in  equity  more  than  thirty-five  years  after  the  cause  of 
action  accrued;  United  States  v.  White,  9  Sawy.  131,  17  Fed.  565,  holding 
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"while  statutes  of  limitation  do  not  ran  against  the  government^  the  stale- 
ness  of  a  goTemmental  claim  may  be  taken  into  consideration;  Badger  v. 
Badger,  2  Cliff.  154,  Fed.  Cas.  718,  holding  that  in  case  of  gross  laches, 
eoorts  of  equity  ¥dll  often  treat  the  lapse  of  a  period  less  than  the  stat- 
utory limitation  as  a  bar;  Fisher  v.  Boody,  1  Curt.  219,  220,  Fed.  Cas.  4814, 
holding  acquiescence  may  induce  the  court  to  refuse  to  rescind  a  debt, 
though  not  pleaded  in  bar;  Pulliam  v.  PuUiam,  10  Fed.  56,  Fed.  Cas. 
11,463a,  holding  statute  is  binding  on  Federal  courts  sitting  in  equity; 
Kemp  y.  Nickerson,  66  Fed.  683,  sustaining  demurrer  on  the  ground  that 
claim  twenty-three  years  old  was  barred  by  laches ;  McMonagle  v.  McGlinn, 
85  Fed.  92,  applying  the  California  statute  of  limitations  to  fraud  of  trus- 
tee; Hemmick  v.  Standard  Oil  Co.,  91  Fed.  334,  33  C.  C.  A.  647,  refusing. 
to  entertain  bill  for  accounting  filed  after  lapse  of  unreasonable  time;  Mar- 
tin V.  Branch  Bank  at  Decatur,  31  Ala.  122,  holding  statute  of  limitations, 
unless  avoided,  a  complete  bar  in  equity  to  enforcement  of  implied  trust; 
Gordon.  V.  Ross,  63  Ala.  367,  holding  a  bill  to  impeach  a  decree  for  fraud 
must  be  governed  by  analogy,  by  the  statutory  limitation ;  Bonney  v.  Stough- 
ton,  122  111.  544,  13  N.  E.  837,  applying  the  statute  of  limitations  to  a  bill 
in  equity  for  an  accounting;  Jenny  v.  Perkins,  17  Mich.  33,  applying  stat-- 
ute  of  limitations  to  suit  for  partnership  accounting;  Humphrey  v.  Car- 
penter, 39  Minn.  117,  39  N.  W.  69,  holding  that  the  statute  of  limitations 
against  officials  for  fraud  applies  to  both  legal  and  equitable  relief;  De 
Grauw  v.  Mechan,  48  N.  J.  Eq.  226,  21  Atl.  195,  holding  equity  will  not 
willingly  give  encouragement  to  unearthing  of  neglected  litigation  for 
speculative  purposes ;  Combs  v.  Watson,  32  Ohio  St.  235,  appl3ring  the  stat- 
ute of  limitations  to  a  suit  in  equity;  Ogden  Paint  etc.  Glass  Co.  v.  Child, 
10  Utah,  485,  37  Pac.  737,  applying  the  doctrine  in  refusing  to  interfere 
with  assignee's  sale. 

Distinguished  in  Beechler  v.  Black,  213  Fed.  887,  where  stockholder  de- 
layed more  than  three  years  after  confirmation  of  foreclosure  sale  of  cor- 
poration's property  to  one  of  its  trustees  before  suit  to  set  sale  aside,  he 
was  barred  by  laches;  Greene  v.  Bishop,  1  Cliff.  202,  Fed.  Cas.  5763,  refus- 
ing to  support  the  defense  of  laches  in  copyright  case. 

Equitable  relief  is  given  in  many  cases  against  the  bar  of  statutes  of  limi- 
tation, where  there  has  1>een  concealed  fraud  or  undiscovered  mistake. 

Approved  in  United  States  v.  Exploration  Co.,  225  Fed.  858,  and  United 
States  V.  Exploration  Co.,  203  Fed.  389,  121  C.  C.  A.  491,  both  holding  ac- 
tions to  cancel  patents  by  United  States  can  be  brought  within  six  years 
after  fraud  in  procuring  them  was  or  could  have  been  discovered  by  gov- 
ernment ;  Board  of  Levee  Commrs.  v.  Tei^as'  Delta  Land  Co.,  204  Fed.  744, 
123  C.  C.  A.  40,  holding  *that  in  suit  in  equity  by  public  board  to  cancel 
deeds  on  ground  of  fraud,  plaintiff  not  chaigeable  with  notice  of  fraud 
because  committed  by  its  own  officers  where  transaction  was  fair  on  face 
and  there  was  nothing  to  cause  suspicions ;  Bailey  v.  Glover,  21  Wall.  348, 
22  L.  Ed.  638,  12  Bank.  Beg.  28;  holding  statute  does  not  commence  to  run 
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nntil  fraud  is  discovered;  Kirby  y.  Lake  Shore  etc.  R.  R.  Co.,  120  U.  S.  138, 
30  L.  Ed.  573,  7  Sup.  Gt.  434,  holding  time  will  not  ma  in  favor  of  defend- 
ant until  discovery  of  fraud;  Tyler  v.  Angevine,  15  Blatchf.  541,  Fed.  Cas. 
14,306,  holding  thai  on  facts  found,  the  statutory  limitation  was  no  bar 
to  the  action ;  Martin  v.  Smith,  1  Dill.  93,  98,  4  Bank.  Reg.  284,  286,  Fed. 

I  Cas.  9164,  holding  upon  facts  stated  the  statute  was  not  a  bar;  James  v. 

^  James,  65  Ala.  534,  holding  laches,  unlike  the  statute  of  limitations,  is 
available  as  a  defense  in  equity  without  being  specially  pleaded;  Dorsey 
Machine  Co.  v.  McCaffrey,  139  Ind.  554,  47  Am.  St.  Rep.  297,  38  N.  E.  211, 
holding  statute  of  limitations  does  not  b^n  to  run  until  discovery  of 
fraud;  Quinby  v.  Blackey,  63  N.  H.  78,  holding  a  fraud  of  concealment  need 
not  be  other  than  the  original  fraud  to  prevent  operation  of  statute. 

To  entitle  one  to  equitable  relief  upon  ancient  demands,  the  bill  must  dis- 
tinctly state  the  particular  act  ot  fraud,  misrepresentation  or  concealment,  and 
must  specify  how,  when  and  in  what  manner  it  was  perpetrated  and  discovered. 
Approved  in  United  States  v.  Puget  Sound  Traction  etc.  Power  Co.,  215 
Fed.  439,  applying  rule  in  suit  by  United  States  to  annul  patents;  In  re 
Howard,  201  Fed.  580,  applying  rule  in  proceedings  to  annul  discharge  of 
bankrupt;  Redd  v.  Brun,  157  Fed.  192,  84  C.  C»  A.  638,  holding  if  plaintiff 
failed  to  discover  fraud  within  statutory  time,  he  must  plead  and  prove 
time  and  means  of  discovery,  and  impediments  preventing  earlier  discovery ; 
In  re  Oleson,  110  Fed.  798,  holding  where  mortgage  of  all  bankrupt's  prop- 
erty was  shown  in  schedule,  but  validity  not  questioned,  court  will  not 
hear  petition  for  revocation  of  discharge  made  one  year  after  adjudica- 
tion, where  excuse  for  laches  not  shown;  W.  Fowler  &  Co.  v.  Bellenger,  187 
Ala.  251,  65  South.  390,  applying  rule  where  judgment  was.  rendered  on 
note;  Qayle  v.  Pennington,  185  Ala.  66,  64  South.  577,  holding  accounting 
should  be  denied  under  agreement  to  buy  and  sell  land  after  twenty  years 
since  last  purchase  and  eleven  years  since  last  sale;  Fowler  v.  Alabama 
Iron  etc.  Co.,  164  Ala.  421,  51  South.  395,  applying  rule  in  suit  to  restrain 
action  in  ejectment;  Cole  v.  Birmingham  Union  Ry.  .Co.,  143  Ala.  434,  39 
South.  405,  suit  by  stockholder  of  street  railroad  to  set  aside,  on  ground 
of  ultra  vires,  sale  of  property  for  shares  of  stock  in  vendee,  is  barred 
when  brought  ten  years  after  sale  and  two  years  after  knowledge,  prop- 
erty having  been  sold  to  third  party;  State  v.  Illinois  Cent.  R.  Co.,  246 
111.  242,  248,  92  N.  E.  837,  839,  applying  rule  in  suit  by  State  against  rail- 
road company  for  accounting;  Ix)ve  v.  Rogers,  118  Md.  531,  85  Atl.  773, 
applying  rule  in  suit  for  accounting  after  delay  of  seventeen  years ;  Miller 
V.  Ash,  156  Cal.  566,  105  Pac.  609,  holding  under  facts  complaint  by  ward 
against  administrator  of  guardian  not  barred  by  laches  where  guardian  had 
converted  ward's  property  more  than  forty-five  years  prior  to  commence- 
ment of  action;  Beaubien  v.  Beaubien,  23  How.  208,  16  L.  Ed.  488,  refus- 
ing jurisdiction  after  fifty  years,  where  no  distinct  allegations  of  fraud 
were  made;  Wood  v.  Carpenter,  101  U.  S.  140,  25  L.  Ed.  808,  holding  in 
cases  of  fraud  plaintiff  is  held  to  stringent  rules  of  pleading  and  evidence; 
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Hammond  y.  HopEins,  143  U.  S.  261,  36  L.  Ed.  145,  12  Snp.  Ct.  427,  hold- 
ing in  eases  where  actual  fraud  is  not  made  out,  the  welfare  of  society 
demands  rigid  enforcement  of  the  rule  of  diligence;  Felix  v.  Patrick,  145 
U.  S.  332,  36  L.  XUL  726,  12  Sup.  Ct.  867,  holding  that  in  cases  of  fraud 
the  plaintiff  is  held  to  stringeni  rules  of  pleadings,  esx)ecially  as  to  time 
when  fraud  was  discovered,  and  in  what  it  consisted;  Hardt  v.  Heidweyer, 
152  U.  S.  559,  38  L.  Ed.  552,  14  Sup.  Ct.  674,  holding  stale  claim  failing  to 
show  how  knowledge  of  fraud  was  obtained  is  demurrable ;  Carr  v.  Hilton, 
1  Curt.  391,  Fed.  Cas.  2437,  holding  to  avoid  bar  of  statute,  complainant 
must  not  only  allege  ignorance  of  fraud,  but  how  it  was  discovered ;  Moore 
▼.  Greene,  2  Curt.  205,  Fed.  Cas.  9763,  holding  in  Rhode  Island  bill  must 
allege  fraud  was  discovered  within  twenty  years,  and  show  when  and  how 
it  was  discovered;  United  States  v.  White,  17  Fed.  565,  9  Sawy.  125,  and 
Fairbanks  v.  Amoskeag  National  Bank,  38  Fed.  633,  holding  there  must 
be  distinct  averments  as  Co  the  time  when  fraud  was  discovered,  and  what 
the  discovery  was :  Eiffert  v.  Craps,  58  Fed.  473,  7  C.  C.  A.  319,  holding 
elaim  for  recovery  of  lands  forty  years  old  must  be  held  guilty  of  laches 
when  fraud  might  have  been  discovered;  Halsey  v.  Cheney,  68  Fed.  767, 
768, 15  C.  C.  A.  656,  holding  under  facts  stated,  there  had  been  gross  laches ; 
Liant  V.  Manley,  71  Fed.  15,  holding  facts  stated  constituted  gross  laches; 
Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  60,  30  C.  C.  A.  520,  holding  there 
must  be  distinct  averments  as  to  the  time  of  discovery  of  fraud,  how  knowl- 
edge was  obtained  and  wBy  it  was  not  obtained  earlier;  Paulling  v.  Creagh, 
54  Ala.  654,  holding  complainant  will  not  be  relieved  from  imputation  of 
laches  upon  a  general  allegation  of  ignorance ;  Hiatt  v.  Auld,  11  Kan.  185, 
holding  allegations  of  ignorance  too  late  after  trial  where  statute  has  been 
set  up  as  a  bar;  Rogers  v.  Van  Nortwick,  87  Wis.  429,  431,  58  N.  W.  762, 
763,  holding  financial  embarrassments  and  complication  of  plaintiff's  affairs, 
with  interests  of  defendant,  not  sufficient  excuse  for  laches ;  Melms  v.  Papst 
Brewing  Co.,  93  Wis.  174,  67  Am.  St.  Rep.  912,  66  N.  W.  524,  holding  in 
action  to  set  aside  conveyances  for  fraud,  plaintiff  must  show  he  has  not 
been  guilty  of  laches. 

Stale  claims.    Note,  2  Am.  St.  Bep.  795,  807. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Oas.  1098. 

Belief  from  mistake  of  law  as  to  effect  of  instrument.  Note,  28 
L.  B.  A.  (N.  S.)  889,  913. 

Bffect  of  concealed  fraud  on  running  of  limitations  in  respect  to  land. 
Note,  16  E.  B.  0.  376. 

Qoeations  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in^  or  removed  tO|  Federal  courts.  Not^, 
40L.  B.  A.  (N.  S.)  448. 
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7  How.  833-894,  12  Ii.  Ed.  934,  UNITED  STATES  ▼.  KING. 

Writ  of  error,  by  which  alone  a  case  can  be  removed  from  a  drcnlt  Oonrt^ 
when  sitting  as  a  court  of  law,  brings  np  for  revision  nothing  but  anestlons  of 
law,  and  where  there  is  no  Jnry,  no  ezcei»tion  can  be  taken  where  the  qnestlon 
of  law  is  decided  In  delivering  the  final  Judgment  of  the  court. 

Approved  in  SCieeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  131,  66 
C.  C.  A.  190,  on  trial  to  court  improper  admission  of  evidence  is  not  of  itself 
ground  for  reversal;  Prentice  v.  Zane,  8  How.  486,  12  L.  Ed.  1167,  refusing 
to  revise  evidence  on  writ  of  error;  Weems  v.  George,  13  How.  197,  14 
L.  Ed.  Ill,  refusing  to  entertain  bill  of  excepti6ns  upon  decision  of  Louisi- 
ana court;  Burr  v.  Des  Moines  Nav.  etc.  Co.,  1  Wall.  103,  17  L.  Ed.  668, 
holding  case  stated  must  show  facts,  not  evidence;  Mercantile  Ins.  Co.  v. 
Folsom,  18  Wall.  249,  21  L.  Ed.  833,  holding  nothing  is  open  to  re-examina- 
tion except  rulings  duly  presented  by  bill  of  exceptions;  The  Abbottsford, 
98  U.  S.  442,  25  L.  Ed.  169,  holding  findings  of  fact  by  Circuit  Courts  in 
admiralty  cases  conclusive ;  Martinton  v.  Fairbanks,  112  U.  S.  675,  28  L.  Ed. 
864,  5  Sup.  Ct.  323,  holding  where  only  exception  is  to  general  finding  of 
court,  no  question  of  law  is  presented;  Dower  v.  Richards,  151  U.  S.  666, 
38  L.  Ed.  -308,  14  Sup.  Ct.  455,  refusing  to  review  judgment  on  facts  of 
highest  State  court;  Locke  v.  United  States,  2  Cliff.  577,  Fed.  Cas.  8442, 
holding  no  fact  tried  by  a  jury  can  be  re-examined  except  by  common-law 
rules;  Key  West  v.  Baer,  66  Fed.  443,  13  C.  C.  A.  572,  holding  "rulings" 
refers  only  to  rulings  on  admissibility  of  evidence;  White  v.  Thacker,  78 
Fed.  865,  24  C.  C.  A.  374,  wherein  Circuit  Court  of  Appeals  refuses  to  in- 
quire into  correctness  of  special  findings;  Barnes  v.  Mobile,  19  Ala.  709, 
holding  appellate  court  cannot  revise  findings  given  where  jury  is  waived 
by  stipulation;  Lynch  v.  Grayson,  7  N.  M.  34,  32  Pac.  151,  holding  where 
jury  is  waived.  Supreme  Court  should  not  pass  on  sufficiency  of  facts  found ; 
Barreda  v.  SilsEee,  21  How.  161,  16  L.  Ed.  93,  holding  only  means  of  re- 
examining findings  of  a  jury  are  by  new  trial;  Boogher  v.  New  York  Life 
Ins.  Co.,  103  U.  S.  95,  26  L.  Ed.  311,  quaere,  whether  act  of  1872  authorizes 
review  where  fads  below  were  found  by  referee. 

Distinguished  in  Surgett  v.  Lapice,  8  How.  65,  12  L.  Ed.  989,  holding 
upon  facts  stated  appeal  was  tHe  proper  course,  and  not  removal  from  State 
court  by  writ  of  error. 

In  a  petitory  action  under  the  practice  in  Louisiana,  being  in  the  nature 
of  ejectment  in  a  court  of  common  law,  the  plaintiff  may  recover  posBession^ 
or  a  defendant  defend  himself  under  an  equitable  title,  but  in  courts  of  the 
United  States,  where  the  distinction  between  law  and  equity  is  maintained,  an 
equitable  title  is  no  defense  to  the  action. 

Approved  in  Gilmer  v.  Poindexter,  10  How.  267,  13  L.  Ed.  415,  holding 
in  petitory  action  in  Louisiana  removed  to  Federal  court,  claimant  must 
recover  on  legal  title. 

Under  the  treaty  with  Spain,  the  United  States  acquired  in  sovereignty 
all  the  lands  in  Louisiana  which  had  not  before  been  granted  by  the  Spanish 
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govexnmenf  and  severed  as  priyate  property  from  the  royal  domain.  This  made 
It  incumbent  upon  the  claimants  to  show  that  the  land  In  qtuestion  had  been  so 
granted  by  gpanUh  authorities;  otherwise  the  United  States  were  entitled  to  It. 
Approved  in  D'Auterive  v.  United  States,  101  U.  S.  705,  25  L.  Ed.  871, 
holding  the  bnrden  was  on  appellant  to  show  land  claim  had  been  granted 
before  treaty. 

The  qnestion  whether  certain  instruments  in  writing  pass  title  is  a  anes- 
tion  of  law  to  be  decided  by  the  conrt,  and  it  is  altogether  immaterial  to  inanire 
what  acts  were  performed  under  it,  as  they  cannot  aifect  the  construction. 

Approved  in  dissenting  opinion  in  Fremont  v.  United  States,  17  How.  576^ 
15  L.  Ed.  253,  majority  holding  laws  of  Spain  and  Mexico  prior  to  cession 
of  land  to  the  United  States  not  question  of  fact  as  foreign  laws ;  dissent- 
ing opinion  in  Arguello  v.  United  States,  18  How^  550,  15  L.  Ed.  483, 
majority  affirming  Mexican  grant  to  Arguello  heirs;  dissenting  opinion  in 
Sawyer  v.  Town  of  Skowh^an,  57  Me.  513,  arguendo. 

,  In  1795  a  contract  was  entered  into  between  the  Baron  de  Oarondelet  and 
Marquis  de  Haison  Bouge,  afterward  approved  by  the  king  of  Spain,  under 
which  Malson  Bouge  was  to  procure  thirty  families  for  a  settlement  on  the 
Washita  Biver;  in  1797,  the  work  having  been  about  completed,  another  in- 
strument was  executed  marking  off  a  certain  tract  of  land  "distinct  and  appro- 
priate'* for  the  uses  of  the  settlement.  These  instruments  being  construed  to- 
gether, it  was  held  that  there  was  no  grant,  nor  severance  of  title  from  the 
Spanish  sovereignty,  as  to  one  claiming  adversely  to  the  United  States  through 
liaison  Bouge. 

Approved  in  United  States  v.  Philadelphia  and  New  Orleans,  11  How» 
653,  13  L.  Ed.  852,  holding  contract  between  Baron  de  Bastrop  and  Spanish 
government  did  not  vest  title  in  Bastrop;  United  States  v.  Turner,  11  How. 
664,  665,  666,  667,  IS  L.  Ed.  857,  858,  and  United  States  v.  Coxe,  17  How. 
43,  15  L.  Ed.  77,  both  following  rule;  Suggestion  of  Coxe,  15  La.  Ann.  514, 
holding  the  Maison  Rouge  title  null. 

Distinguished  in  Arguello  v.  United  States,  18  How.  547,  15  L.  Ed.  481, 
holding  the  Arguello  grant  in  California  a  direct  one  to  the  person,  not  one 
to  impresarios  or  pobladors. 

Miscellaneous.  Cited  in  Jones  v.  McMasters,  20  How.  22, 15  L.  Ed.  811, 
holding  court  of  law,  where  grant  from  government  r^ular  in  form^  will 
not  inquire  into  its  equitable  considerations. 
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8  How.  1-10,  12  L.  Sd.  068,  X7NITED  STATES  ▼.  OABB. 

Mere  defect  In  the  deecrlptlon  of  goods  in  a  manifest  does  not,  In  absence 
of  ftaad,  snbject  them  to  f orfeltnre. 

Approved  in  The  Cargo  ex  Lady  Essex,  39  Fed.  767,  holding  f ailnre  to 
give  notice  of  contingency  which  makes  unloading  necessary  will  not  ren* 
der  liable  to  forfeiture  a  cai^o  unloaded  withont  authority  of  collector; 
United  States  v.  I,150y2  Pounds  of  Celluloid,  82  Fed.  632,  ?7  C.  C.  A.  231, 
holding  goods  will  not  be  forfeited  if  brought  unlawfully  into  port  by  mere 
trespasser  without  owner's  consent. 

Miscellaneous.  Cited  as  instance  where  appeal  dismissed  because  statu- 
tory amount  not  involved,  in  Seaver  v.  Bigelows,  5  WalL  210, 18  L.  Ed.  696^ 
dismissing  appeal  from  judgment  on  creditor's  bill,  judgment  not  having 
exceeded  two  thousand  dollars. 

8  How.  10-40,  12  L.  Ed.  067,  LABD  ▼.  LABD. 

Poeltive  denial  of  ftand,  in  absence  of  any  proof  to  sustain  It,  is  a  oom- 
tflete  refutation  of  the  charge. 

Approved  in  Hastings  v.  Gwynn,  12  Wis.  673,  applying  role  to  denial  of 
assignment. 

Wliere  settlement  contained  certain  directions  to  tmstee,  and  permitted 
feme  to  dispose  of  property  by  appointment  or  devise,  it  was  held  she  was 
enabled  to  convey  the  whole  fee  and  not  merely  the  profits. 

Approved  in  Crosby  v.  Vermont  Accident  Ins.  Co.,  84  Vt.  515,  80  Atl. 
819,  holding  in  construing  insurance  policy,  rule  should  be  to  give  effect  to, 
and  harmonize,  every  part. 

Wbether  power  of  appointment  given  in  marriage  settlement  was  properly 
SKecvted,  discussed. 

Approved  in  East  Coast  Lumber  Co.  v.  EUis-Yonng  Co.,  55  Fla.  266,  45 
Sonth.  S29,  holding  where  witnesses  to  deed  attested  as  to  its  having  been 
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sealed  and  delivered,  that  was  sufficient  although  they  did  not  attest  the 
fact  of  person  signing  it;  Breit  v.  Teaton,  101  111.  262,  ai^endo. 

Meaning  of  term  "interest"  as  used  with  respect  to  transfer  of  prop- 
erty right.    Note,  Ann.  Oaa.  1912B,  624. 

Sufficiency  of  phrase  ahove  signatures  to  indicate  that  persons  signing 
deed  are  witnesses.    Note,  12  Ann.  Oaa.  281. 

8  How.  41-48,  12  Ii.  Ed.  979,  T7KITED  STATES  Y.  STAATA 

As  a  general  rule,'^  the  charge  must  be  laid  in  indictment  so  as  to  bring 
case  within  tUe  description  of  the  offense  as  given  in  the  statute,  alleging  essen- 
tial requisites  that  constitute  it. 

Approved  in  United  States  v.  Henry,  3  Ben.  31,  Fed.  Gas.  15,350,  hold- 
ing in  indictment  under  revenue  laws  for  executing  fraudulent  bond  it  is 
unnecessary  to  set  out  particulars  in  which  bond  is  fraudulent;  United 
States  V.  Nunnemacher,  7  Biss.  139,  Fed.  Cas.  15,903;  an  all^ation  of  re- 
moval of  spirits  on  which  tax  had  not  been  paid  to  a  place  other  than  dis- 
tillery warehouse,  and  concealment  thereof,  is  equivalent  to  allying  con- 
cealment of  spirits  which  have  been  removed;  United  States  v.  White,  28 
Fed.  Cas.  548,  an  indictment  fur  offenses  against  elective  franchise  is  suffi- 
cient if  it  charge  offense  in  words  of  statute;  United  States  v.  Holtzhauer, 
40  Fed.  79,  holding  indictment  defective,  which  charges  that  by  defend- 
ant's negligence  and  misconduct  a  certain  person's  life  was  lost,  without 
setting  out  facts  on  which  such  charge  is  based;  United  States  v.  Kelsey, 
42  Fed.  887,  890,  an  indictment  which  in  general  terms  charges  defendant 
with  suppressing  the  returns  of  ballots,  is  defective;  United  States  v. 
Moore,  60  Fed.  739,  holding  indictment  for  making,  *or  procuring  to  be 
made,  false  affidavit,  must  allege  specifically  in  what  falsity  consists  and 
connect  defendant  therewith;  In  re  Coleman,  15  Blatchf.  417,  Fed.  Casl 
2980,  holding,  under  proceeding  for  unlawfully  using  a  certificate  of  citizen- 
ship, an  allegation  that^  such  certificate  had  been  unlawfully  used  is  an 
allegation  of  law,  and  does  not  show  sufficient  cause  for  issuing  a  warrant. 

Where  act  provides  that  a  person  shall  be  guilty  of  felony  who,  with  in- 
tent to  defraud  the  government,  presents  to  government  of&cer  a  false  writing 
in  relation  to  an  account  or  claim,  an  indictment  under,  need  only  charge  the 
intent  to  defrtfUd,  and  not  that  it  was  done  "feloniously.'' 

Approved  in  United  States  v.  Byron,  223  Fed.  800,  holding  preliminary 
sworn  application  for  land  is  not  "writing"  in  support  of  or  in  relation  to 
any  claim  within  criminal  code  punishing  for  presenting  writing  with  in- 
tent to  defraud  United  States;  Wood  v.  United  States,  204  Fed.  46,  122 
C.  C.  A.  369,  where  statute  makes  felonious  intent  an  element  of  offense,  it 
is  unnecessary  to  charge  in  indictment  that  it  was  feloniously  committed; 
United  States  v.  Gallant,  177  Fed.  283,  holding  conviction  may  be  had  for 
emptying  cask  of  distilled  spirits  without  effacing  and  obliterating  stamps, 
although  defendant's  act  was  inadvertent  and  negligent  and  did  not  involve 
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aetnal  telonioas  intent;  Bridgeman  v.  United  States,  140  Fed.  586,  72 
C  C.  A.  145,  indictment  under  Rev.  Stats.,  §  5438,  charging  that  defendant, 
for  purpose  of  obtaining  approval  of  claim  against  United  States,  used  false 
voucher,  knowing  same  to  be  false,  need  not  allege  to  whom  voucher  was 
presented  nor  manner  of  its  use;  United  States  v.  Lake,  129  Fed.  501,  in- 
dictment against  president' of  bankrupt  corporation  for  making  false  oath 
to  its  schedules  need  not  expressly  aver  materiality  of  false  statements; 
Territory  v.  Gonzales,  14  N.  M.  37,  89  Pac.  251,  where  indictment  for 
assault  with  deadly  weapon  used  word  "feloniously,"  there  was  no  error 
in  omitting  it  from  instruction  aa  to  circumstances  under  which  defendant 
should  be  convicted;  Territory  v.  Gutierrez,  13  N.  M.  317,  5  L.  R.  A.  (N.  S.) 
^75,  84  Pao.  527,  holding  {hat  forgery  statute  has  no  application  to  genuine 
certificate  in  relation  to  conveyance  of  land,  although  the  statements  made 
therein  were  untrue;  Williams  v.  Territory,  13  Ariz.  31,  108  Pac.  244, 
arguendS;  Bannon  v.  United  States,  156  U.  S.  466,  467,  89  L.  Ed.  496,  15 
Sup.  Ct.  468,  469,  holding  where  conspiracy  to  commit  an  offense  is  made 
a  felony  by  statute,  an  indictment  for  so  acting  is  not  defective  by  reason 
of  failing  to  aver  that  it  was  entered  into  feloniously;  United  States  v. 
Debs,  65  Fed.  211,  holding  indictment  for  obstructing  fhails  need  not  allege 
act  was  done  feloniously;  State  v.  Eldridge,  12  Ark.  612,  where  felonious 
intent  is  not  element  of  crime  it  need  not  be  alleged;  State  v.  Murphy,  17 

B.  I.  702,  16  L.  R.  A.  552,  24  Atl.  475,  holding  an  indictment  for  forgery 
in  that  State  need  not  allege  act  was  done  feloniously;  People  v.  Colton,  2 
Utah,  458,  indictment  for  lascivious  cohabitation,  holding  offense  is  de- 
fined by  statute,  and  felonious  intent  is  no  part  of  crime ;  therefore,  indict- 
ment need  not  charge  act  was  done  feloniously;  United  States  v.  Ulrici,  3 
Dill.  543,  Fed.  Cas.  16,594,  where  it  was  held  unnecessary  to  allege  in  in- 
dictment for  failing  to  efface  revenue  stamps,  an  intent  to  defraud  the 
government;  to  same  effect,  United  States  v.  Bayaud,  21  Blatchf.  295,  16 
Fed.  383. 

Distinguished  in  United  States  v.  Van  Leuven,  62  Fed.  70,  holding  indict- 
ment for  making,  or  procuring  to  be  made,  false  affidavit  in  support  of  pen- 
sion claim,  need  not  charge  that  it  was  made  for  purpose  of  defrauding 
United  States;  Kaelin  v.  Commonwealth,  84  Ky.  361,  1  S.  W.  596,  where 
the  offense  charged  was  a  common-law  offense,  hence  felonious  intent  must 
be  alleged. 

Tbe  transmission  of  a  false  affidavit  to  the  commissioner  of  pensions,  whicli 
transmitter  knows  to  be  false,  is  an  offense  witliin  meaning  of  act  making  it 
*  felony  to  present  to  officer  of  United  States  a  false  writing  in  support  of  a 
claim  with  Intent  to  defraud  the  United  States. 

Approved  in  United  States  v.  Davis,  231  U.  S.  189,  68  L.  Ed.  179,  34 
Sop.  Ct.  112,  false  documents  used  in  support  of  fraudulent  claim  to 
soldier's  additional  homestead  right,  though  not  forged,  are  within  Re- 
vised Statutes,  section  5421;  Dolan  v.  United  States,  133  Fed.  451,  69 

C.  C.  A.  274,  false  certificate  of  citizenship  within  Rev.  Stats.,  §§  5425, 
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5427,  includes  one  which  is  false  in  its  recital  of  facts ;  Palmer  ▼.  Colladay^ 
18  App.  D.  G.  432,  holding  where  party  made  false  statement  in  regard 
to  eligibility  of  candidate,  the  holding  of  such  party  to  bail  to  wait  action 
of  grand  jury  was  justified;  Howgate  v.  United  States,  7  App.  D.  G.  234^ 
holding  insertion  by  officer  of  false  item  in  voucher  certified  by  him  to  be 
correct  with  intent  to  defraud  United  States  is  a  criminal  offense  y  United 
States  V.  Bickford,  4  Blatchf.  339,  Fed.  Gas.  14,591,  where  false  papers 
were  transmitted  for  purpose  of  obtaining  a  bounty  land  warrant;  United 
States  V.  Gowdy,  37  Fed.  333,  where  facts  were  almost  identical  with  those 
in  principal  case;  United  States  v.  Hartman,  65  Fed.  491,  where  notary 
certified  certain  persons  appeared  before  him  and  swore  to  statements 
when  such  was  not  true ;  United  States  v.  Spauiding,  3  Dak.  Ter.  89,  where 
false  statements  were  made  in  proof  of  pre-emption  right. 

Distinguished  in  United  States  v.  Gorbin,  11  Fed.  240,  241,  holding  an 
indictment  for  sending  a  false  writing  and  affidavit  to  pension  oftce  must 
set  out  all  the  ingredients  of  the  offense  with  certainty. 

Making  of  false  instrument  as  false  making  of  instrument.    Note,  5 
L.  R.  A.  (N.  8.)  376. 

Miscellaneous.  Gited  in  United  States  v.  Goppersmith^  4  Fed.  202^  2 
Flipp.  551,  for  common-law  definition  of  felony. 

8  How.  48-72,  12  £.  Ed.  982,  BUBaETT  v.  IiAFIGE. 

An  action  of  an  eanitable  nature  to  try  title  to  land,  removed  from  Iiouisl- 
an»  court  to  United  States  Olrcnlt  Court,  shoiUd  be  brought  before  Sapreoie 
Oonrt  on  appeal  and  not  by  writ  of  error. 

Approved  in  Walker  v.  Dreville,  12  Wall.  442,  20  L.  Bd.  430,  holding, 
notwithstanding  peculiarities  of  Givil  Gode  of  Louisiana,  the  Federal 
courts  in  that  State  must  preserve  the  distinctions  between  law  and 
equity;  Loring  v.  Downer,  1  McAll.  367,  Fed.  Gas.  8513,  where  court  holds 
an  action  to  remove  cloud  from  title  is  equitable,  and  must  be  enforced  on 
equitable  side  of  court;  to  same  effect.  Land  Trust  of  Indianapolis  v.  Hoff- 
man, 57  Fed.  336,  6  G.  G.  A.  358,  although  the  court  on  writ  of  error  did 
review  decision  of  lower  court  in  cause  which  was  essentially  equitable. 

The  Spanish  government,  in  granting  lands  along  the  Mississippi  Blver,. 
reserved  the  lands  behind  those  granted  for  the  use  of  front  proprietors,  who 
had  always  right  of  pre-emption  to  them,  and  this  right  was  recognized  by  Qon- 
gtess  in  several  acts. 

Gited  in  Slidell  v.  Grandjean,  111  U.  S.  417,  420,  28  L.  Ed.  823,  324,  4 
Sup.   Gt.   476,  478,   as  showing   Spanish   custom  in  granting  lands  in 
^     Louisiana. 

The  act  of  1832,  relating  to  giving  proprietors  of  lands  bordering  on  rivers, 
bayous  or  watercourses  preference  in  zlght  to  purchase  adjacent  laads»  con- 
strued. 
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Approved  in  dissenting  opinion  in  Kean  ▼.  Calumet  Canal  Co.,  190  XJ.  S. 
493,  494,  47  L.  Ed.  1160,  23  Snp.  Ct.  665,  discussing  title  of  Indiana  to 
bed  of  non-navigable  waters  under  swamp-land  act;  dissenting  opinion  in 
Ford  V.  Moraney,  14  La.  Ann.  79,  majority  holding  decision  of  land  office 
on  question  involving  title  emanating  from  Federal  government,  is  not 
snbject  to  revision  by  State  courts. 

When  statutes  have  been  construed  by  executive  offlcerfl,  whose  duty  It  Is 
to  put  them  in  force,  their  construction  will  be  adopted  by  the  Judiciary,  unless 
it  appears  clearly  to  be  erroneous. 

Approved  in  Five  Per  Cent  Cases,  110  U.  S.  485,  28  L.  Ed.  202,  4  Sup. 
Ct.  218,  where  statutes  giving  to  States  a  share  of  proceeds  of  sale  of 
public  lands  within  respective  boundaries  are  construed;  United  States  v. 
Richardson,  28  Fed.  71,  in  sustaining  a  practice  of  drawing  jurors,  which 
had  been  followed  for  nearly  a  century;  Rand  v.  United  States,  38  Fed. 
667,  in  affirming  right  of  commissioner  to  fees  under  fee  law  in  accord- 
ance with  construction  adopted  by  accounting  officers  of  treasury;  Clark 
T.  Mowyer,  5  Mich.  468,  holding  construction  placed  by  auditor  on  statute 
relating  to  procedure  in  cases  of  sales  for  taxes,  will  be  followed;  Britton 
V.  Ferry,  14  Mich.  67,  where  commissioner  of  land  office  had  placed  con- 
struction on  act  relative  to  survey  of  public  lands;  Westbrook  v.  Miller, 
56  Mich.  152,  22  N.  W.  267,  where  judicial  notice  was  taken  of  the  con- 
struction placed  by  auditor-general  on  act  authorizing  deputy  to  act  in 
place  of  principal;  Opinion  of  Justices,  126  Mass.  594,  Talcott  v.  Pine 
Orove,  1  Flipp.  156,  Fed.  Cas.  13,735,  arguendo. 

8  How.  73-83,  12  I*.  Ed.  992,  NATHAN  V.  STATE  OF  LOXHSIANA. 

An  individual  engaged  in  buying  and  selling  foreign  bills  of  exchange  is 
sot  engaged  in  commerce,  and  a  State  tax  on  his  business  is  not  an  infringe- 
ment on  tlie  constitutional  power  of  Congress  to  regulate  foreign  commerce. 

Approved  in  New  York  Life  Ins.  Co.  v.  Deer  Lodge  Co.,  231  U.  S.  504, 
58  L.  Ed.  336,  34  Sup.  Ct.  167,  upholding  statute  of  Montana  imposing  tax 
on  insurance  companies  doing  business  in  that  State;  New  York  v.  Rear- 
don,  204  U.  S.  162,  9  Ann.  Oas.  736,  51  L.  Ed.  423,  27  Sup.  Ct.  188,  holding 
tax  imposed  by  New  York  on  transfers  of  stock  made  there  does  not  violate 
equal  protection  clause  of  Fourteenth  Amendment;  Williams  v.  Fears,  179 
U.  S.  277,  46  L.  Ed.  189,  21  Sup.  Ct.  131,  upholding  Georgia  general  tax 
jaet  1898,  §  2,  par.  10,  taxing  emigrant  agent ;  William  R.  Compton  Co.  v. 
Allen,  216  Fed.  546,  547,  holding  '^blue  sky  law"  of  Iowa,  prohibiting 
•citizen  of  sister  State  from  bringing  or  sending  stocks  into  State  for  sale 
unless  he  first  obtains  and  pays  for  certificate  of  Secretary  of  State,  is 
unconstitutional;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  182,  holding 
statutes  of  Michigan  providing  for  regulation  and  supervision  of  foreign 
and  domestic  companies  dealing  in  stocks  cannot  be  sustained  as  a  tax 
law,  and  are  unconstitutional ;  State  v.  Schofield,  136  La.  720,  67  South.  563, 
upholding  act  levying  license  tax  on  itinerant  venders  of  stock;  Roland 
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M.  Baker  Co.  v.  Brown,  214  Mass.  202,  100  N.  E.  1028,  holding  laws  pro- 
viding what  effect  domestic  indorsements  shall  have  on  foreign  bills  of 
lading  is  not  an  interference  with  interstate  commerce;  State  v.  United 
States  Express  Co.,  114  Minn.  365,  87  L.  R.  A*  (N.  S.)  1127,  131  N.  W.  492, 
holding  tax  on  property  withip  State  of  express  company  engaged  in  inter- 
state commerce  is  not  interference  with  interstate  commerce;  State  v. 
i  Brodnax,  228  Mo.  50,  137  Am.  St  Rep.  613,  128  S.  W.  185,  upholding  stamp 
act  of  March  8,  1907;  Collier  v.  Burgin,  130  N.  C.  636,  41  S.  E.  87?,  up- 
holding Laws  1901,  c.  9,  §  54,  requiring  peddler's  license  as  applied  to 
publishing  company  shipping  books  from  without  State  to  agents  within 
and  by  them  delivered  to  purchasers;  State  v.  Merrill,  83  Wash.  16,  144 
Pac.  928,  upholding  act  of  1913,  prohibiting  foreign  corporations  from 
doing  savings  and  loan  business;  dissenting  opinion  in  Lottery  Case,  188 
U.  S.  369,  47  K  Ed.  686,  23  Sup.  Ct.  332,  majority  upholding  lottery  act 
of  March  2,  1896,  c.  191;  State  v.  Board  of  Assessment,  3  S.  D.  350,  53 
N.  W.  196,  affirming  right  of  State  to  tax  property  of  express  company, 
although  company  is  engaged  in  conducting  interstate  commerce;  Queen 
Ins.  Co.  V.  State,  86  Tex.  265,  22  L.  R.  A.  491,  24  S.  W.  401,  holding  insur- 
ance is  not  commerce,  but  an  aid  to  commerce;  Trade-Mark  Cases,  100 
U.  S.  95,  25  L.  Ed.  652,  holding  not  eveiy  species  of  property  which  is 
<used  or  even  essential  in  commerce  is  brought  within  the  control  of  Con- 
gress by  section  of  Constitution  which  provides  it  shall  have  power  to  regu- 
late commerce;  United  States  v.  Hopkins,  82  Fed.  538,  539,  as  to  what 
constitutes  commerce  between  the  States;  Craig  v.  Kline,  65  Pa.  St.  409, 
3  Am.  Rep.  643,  holding  a  statute  regulating  the  manner  of  floating  logs 
in  the  Susquehanna  River,  is  a  valid  exercise  of  police  power,  and  not 
repugnant'  to  commerce  clause  in  Federal  Constitution. 

Distinguished  in  Aetna  Ins.  Co.  v.  Commonwealth,  106  Ky.  879,  51  S.  W. 
627,  holding  to  combine  for  purpose  of  maintaining  insurance  rates  is  not 
within  anti-trust  law,  Ky.  Stats.,  §  3915. 

What  are  bills  of  credit.    Note,  26  Am.  Dec.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  693. 

In  absence  of  restraining  compact  between  States  and  Federal  government, 
the  taxing  power  of  a  State  reaches  all  the  property  and  every  business  within 
the  State,  which  is  not  properly  denomtnated  an  instrumentality  of  the  general 
government. 

Approved  in  C.  Adolph  Low  &  Co.  v.  Austin,  1  Cal.  Unrep.  640,. holding 
imported  goods  exposed  for  sale  in  store  are  subjects  for  taxation;  Roland 
M.  Baker  Co.  v.  Brown,  214  Mass.  203,  100  N.  E.  1028,  uniform  bills  of 
lading  act  of  1910,  providing  what  effect  domestic  indorsements  shall  have 
on  foreign  bills  of  lading,  is  not  interference  with  interstate  commerce; 
Wheeling  etc.  Transp.  Co.  v.  Wheeling,  99  U.  S.  279,  26  L.  Ed.  414  (affirm- 
ing 9  W.  Va.  179,  27  Am.  Rep.  655),  holding  State  may  tax  as  personal 
property,  steamboat  of  company  which  has  its  principal  office  in  city  in 
State,  which  city  is  regarded  as  home  port;  Union  Towboat  Co.  v.  Borde- 


95  NATHAN  v.  STATE  OF  LOUISIANA.      8  How.  73-83 

Ion,  7  La.  Anti.  196,  is  to  same  effect ;  Kirtland  v.  Hotchkiss,  100  U.  S.  499, 
25  L.  Ed.  562,  afi&rming  right  of  State  to  tax  its  citizens  for  debts  held 
by  them  against  nonresidents;  Van  Brocklin  v.  Tennessee,  117  U.  S.  176, 
29  L.  Ed.  854,  6  Sup.  Ct.  684,  Fagan  v.  Chicago,  84  111.  234,  and  People  v. 
United  States,  93  111.  36,  34  Am.  Rep.  158,  where  lands  held  by  United 
States  are  held  not  to  be  subject  to  State  taxation;  Duer  v.  Small,  4 
Blatchf.  267,  Fed.  Cas.  4116,  sustaining  validity  of  an  act  which  imposed 
tax  on  nonresidents  who  were  engaged  in  business  within  State,  the  same 
as  if  they  were  residents ;  Osborn  v.  Mobile,  44  Ala.  499,  holding  city  ordi- 
nance requiring  foreign  express  companies  to  pay  a  license  tax,  is  not  a 
regulation  of  commerce  between  States,  and  is  valid;  Little  Rock  v. 
Prather,  46  Ark.  477,  afiQrming  power  of  legislature  to  delegate  authority 
to  municipalities  to  tax  occupations;  Paul  v.  Virginia,  8  Wall.  184,  19 
L.  Ed.  861,  holding  a  State  statute  requiring  foreign  insurance  companies 
to  obtain  a  license  from  State  before  transacting  business  therein,  is  not 
repugnant  to  Federal  Constitution;  People  v.  Coleman,  4  Cal.  58,  60,  60 
Am.  Dec.  591,  592,  afi&rming  right  of  State  to  place  occupation  tax  on 
auctioneers,  and  also  on  sellers  of  consigned  goods  which  belonged  to  per- 
sons not  domiciled  within  State;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  102 
111.  674,  where  constitutionality  of  statute  permitting  municipalities  to 
place  occupation  tax  on  parties  engaged  in  ferry  business  on  Mississippi 
River  is  upheld^  State  v.  Phipps,  50  Kan.  616,  34  Am.  St.  Rep.  156,  18 
L.  R.  A.  661,  31  Pac.  1098,  affirming  right  of  State  to  punish  agents  of 
foreign  insurance  companies  for  violating  laws  for  regulation  of  such 
companies;  New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  648,  39 
Am.  Rep.  280,  where  city  ordinance  imposing  license  tax  on  tow-boats 
running  on  Mississippi  River  was  held  not  a  regulation  of  commerce;  Cor- 
son V.  Maryland  57  Md.  266,  holding  an  act  imposing  a  traders'  tax  on  all 
traders,  resident  and  nonresident,  not  a  regulation  of  commerce;  State  v. 
Applegarth,  81  Md.  305,  28  L.  R.  A.  816,  31  Atl.  964,  where  license  tax 
on  business  of  packing  oysters  was  held  valid;  Walcott  v.  People,  17  Mich. 
87,  94,  sustaining  validity  of  act  requiring  express  companies  to  pay  a 
specific  tax  of  one  per  cent  on  gross  amount  of  current  business  within 
State;  People  v.  Walling,  53  Mich.  269,  18  N.  W.  810,  where  act  taxing 
wholesale  importation  of  liquors  from  other  States  was  held  valid;  State 
V.  Welton,  55  Mo.  291,  and  State  v.  Harrington,  68  Vt.  628,  84  L.  R.  A. 
101,  35  Atl.  517,  sustaining  validity  of  act  imposing  license  tax  on  ped- 
dlers; Montana  v.  Famsworth,  5  Mont.  322,  5  Pac.  877,  Ex  parte  Robin- 
son, 12  Nev.  274,  28  Am.  Rep.  801,  and  Ex  parte  Asher,  23  Tex.  App.  672, 
6  S.  W.  95,  all  holding  an  act  requiring  commercial  travelers  to  obtain  a 
license  before  carrying  on  business,  is  constitutional;  Ex  parte  Martin,  7 
Nev.  142,  8  Am.  Rep.  706,  holding  statute  requiring  revenue  stamp  on  bill 
of  exchange  drawn  in  State  upon  another  State,  was  legitimate  exercise 
by  State  of  its  power  of  taxation;  Gardner  v.  Hall,  Phill.  (N.  C.)  24, 
where  law  imposing  tax  on  ''dead-heads,"  was  held  valid;  State  v.  Bell, 
Phill.  (N.  C.)  85,  holding  a  statute  imposing  tax  on  business  followed 
anterior  to  its  passage,  is  valid  and  a  proper  exercise  of  State's  power 
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of  taxation;  Davis  v.  Dashiel,  Phill.  (N.  C.)  117,  where  a  statute  imposing 
a  tax  of  fifteen  per  cent  upon  spiiituons  liquors  purchased  from  non- 
residents and  ten  per  cent  on  that  purchased  &om  residents  of  State,  was 
held  valid;  Champaign  Bank  v.  Smith,  7  Ohio  St.  56,  afi&rming  right  of 
State  to  tax  its  ovni  honds;  Insurance  Co.  of  North  America  v.  Common- 
wealth, 87  Pa.  St.  183,  30  Am.  Rep.  356,  sustaining  validity  of  a  statute 
imposing  tax  upon  entire  amount  of  premiums  received  hy  insurance  com- 
panies whether  received  from  within  or  without  State;  Languille  v.  State, 
4  Tex.  App.  324,  holding  statute  making  it  penal  offense  to  practice  law 
without  first  paying  a  license  tax,  is  constitutional;  Western  Union  Tel. 
Co.  V.  Richmond,  26  Gratt.  23,  affirming  validity  of  city  ordinance  impos- 
ing license  tax  upon  foreign  telegraph  companies  doing  business  in  city; 
Capital  City  Water  Co.  v.  Board,  117  Ala.  312,  23  South.  973,  where  stat- 
ute imposing  tax  on  gross  receipts  of  a  particular  enterprise,  after  deduct- 
ing running  expenses,  was  held  to  impose  an  occupation  tax,  and  is  valid; 
Lott  V.  Mobile  Trade  Co.,  43  Ala.  582,  holding  a  State  tonnage  tax  on 
steamboats  not  repugnant  to  Federal  Constitution;  Crow  v.  Missouri,  14 
Mo.  300,  318,  332,  construing  act  of  1849  taxing  merchants;  Caesar  v. 
Capell,  83  Fed.  409,  arguendo. 

Distinguished  in  State  Tonnage  Tax  Cases,  12  Wall.  213,  224,  20  L.  Ed. 
373,  377,  where  act  was  held  repugnant  to  that  clause  in  Constitution  for- 
bidding States,  without  consent,  of  Congress,  to  lay  any  duty  of  tonnage ; 
Ward  V.  Maryland,  12  Wall.  428,  20  L.  Ed.  462  (overruling  s.  c,  31  Md. 
285, 1  Am.  Rep.  55),  where  statute  imposing  tax  discriminated  against  non- 
resident traders;  Walling  v.  Michigan,  116  U.  S.  460,  29  L.  Ed.  696,  6  Sup. 
Ct.  460,  where  occupation  tax  discriminated  against  products  of  other 
States;  to  same  effect  dissenting  opinion  in  State  v.  North,  27  Mo.  480, 
People  ex  rel.  Parke,  Davis  &  Co.  v.  Roberts,  171  U.  S.  676,  43  L.  Ed.  830, 
19  Sup.  Ct.  74,  on  ground  that  occupation  tax  in  question  operated  as  a 
discriminating  burden  against  products  of  another  State. 

Taxation  and  assessment  of  public  property.    Note,  33  Am.  St.  Rep. 

402. 
Taxation  as  personalty  of  debts  owing  by  solvent  debtors.    Note,  2 

Ann.  Gas.  756. 

Miscellaneous.  Cited  in  United  States  v.  Addyston  Pix>e  &  Steel  Co., 
78  Fed.  716,  as  to  power  of  Congress  to  regulate  commerce;  Stein  v. 
Mobile,  24  Ala.  614,  as  to  department  of  government  on  which  power  of 
taxation  is  confined;  Lott  v.  Ross,  38  Ala.  159,  and  Noble  v.  Cullom,  44 
Ala.  583,  not  in  point. 

8  How.  83-107,  12  L.  Ed.  997,  X7NITED  STATES  V.  BUCHANAN. 

Custom  cannot  be  set  up  against  settled  rule,  and  is  not  binding  unless 
ancient,  reasonable,  generally  known,  and  certain. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Ldndeman,  143  Fed.  949,  75  C.  C.  A. 
18,  holding  evidence  as  to  uniformity  of  custom  of  dropping  cars  at  certain 
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point  insufficient;  Tilley  v.  County  of  Cook,  i03  U.  S.  163,  26  L.  Ed.  377, 
holding  an  unreasonable  custom,  observed  by  Chicago  architects,  is  not 
binding;  United  States  v.  Reindeer,  27  Fed.  Cas.  761,  a  usage  which 
violates  an  express  law,  may  uot  protect  one  who  bre^s  the  law;  The 
Sydney,  27  Fed.  127,  whei'e  evidence  to  establish  a  custom  in  regard  to 
marine  insurance,  was  held  too  loose,  conflicting  and  conjectural;  to  same 
«ffect,  Greenwich  Ins.  Co.  v.  Waterman,  54  Fed.  943,  4  C.  G.  A.  600. 

Evidence  of  custom  to  create  exception  to  written  contract.    Note,   , 
3  L.  B.  A.  (N.  S.)  248. 

Ponwr  in  nay^  cannot  charge  eommlsslons  for  drawing  bills  of  exchange . 
to  procure  abroad  the  funds  wliich  he  disburses. 

Approved  in  United  States  v.  Brown,  9  How.  500,  18  L.  Ed.  233,  holding 
•chief  clerk  of  postoffice  department  is  not  entitled  to  commissions  for 
negotiating  loans  for  the  use  of  the  department. 

Unlianidated  damages  claimed,  cannot  be  set  off  againvt  United  States,  in 
action  on  purser's  bo^d. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431,  23 
Sup.  Ct.  284,  refusing  to  allow  setoff  in  action  on  official  bond  of  mint  superin- 
tendent where  no  application  had  been  made  for  allowance  of  credit ;  Cham" 
ley  v.  Sibley,  73  Fed.  982,  20  C.  C.  A.  167,  as  defining  liquidated  claim; 
United  States  v.  North  American  Commercial  Co.,  74  Fed.  153,  as  authority 
for  holding  statute  allowing  setoffs,  has  had  liberal  construction. 

United  States  is  not  responsible  for  wrong  done  by  one  of  its  offtcers  to 
another. 

Approved  in  Bass  v.  State,  34  La.  Ann.  502,  in  holding  State  is  not 
liable  for  damages  sustained  by  one  of  its  citizens  through  State  exercis- 
ing its  legitimate  police  powers. 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omission 
of  other  officer.    Note,  2  Ann.  Cas.  170.  y 

Miscellaneous.  Cited  in  United  States  v.  Potter,  27  Fed.  Cas.  604,  as 
authority  for  holding  laches  is  not  imputable  to  the  government. 

3  How.  107-113,  12  L.  Ed.  1007,  WILLIAMS  V.  BENEDICT. 

Uen  of  judgments  of  Federal  courts,  in  absence  of  legislation  by  Congress, 
depends  on  the  law  of  the  State  in  which  such  courts  have  jurisdiction. 

Approved  in  Dartmouth  Sav.  Bank  v.  Bates,  44  Fed.  548,  and  National 
Bank  v.  Clark,  56  Kan.  222,  40  Pac.  271,  where  a  judgment  of  Federal 
<5ourt  for  district  of  Kansas  was  held  to  be  lien  on  property  of  judgment 
debtor  in  county  where  rendered  only,  unless  recorded  in  other  counties 
as  required  by  Kansas  statute;  Rock  Island  Bank  v.  Thompson,  173  111. 
m\  64  Am.  St.  Bep.  142,  50  N.  £.  1091,  holding  the  lien  of  judgment  of 
Federal  court  is  coextensive  with  territorial  jurisdiction  of  court;  to  same 

IV— 7 
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effect,  Lawrence  v.  Belger,  31  Ohio  St.  178;  Brown  v.  Pierce,  7  Wall.  217, 
19  L.  Ed.  187,  Baker  v.  Morton,  12  Wall.  158^  20  L.  Ed.  265,  and  United 
States  V.  Hailey,  2  Idaho,  30,  3  Pac.  264,  all  arguendo. 

Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  469,  471,  473. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40I..R.  A.  (N.  8.)  429. 

Wbere  a  prohate  court  has  ordered  the  property  of  an  insolvent  estate  sold 
and  proceeds  divided  among  creditors,  a  creditor  holding  judgment  against  the 
administrator  in  Federal  District  Cour^  prior  to  the  adjudication  of  insolvency, 
will  not  be  granted  writ  of  execution  to  enforce  payment  of  his  debt. 

Approved  in  Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  62  L.  Edf 
386,  28  Sup  Ct.  182,  where  property  was  in  possession  of  Federal  court. 
State  court  was  without  jurisdiction  to  order  sale  of  it  in  satisfaction  of 
lien ;  Hitz  v.  Jenks,  185  U.  S.  169,  46  L,  Ed.  856,  22  Sup.  Ct.  603,  holding 
sale  under  trust  dec^  after  order  restraining  sale  is  void;  New  Orleans  v. 
Howard,  160  Fed.  398,  87  C.  C.  A.  345,  where  Federal  «court  had  possession 
of  property  of  waterworks  company  sought  to  be  partitioned,  court  had 
jurisdiction  to  grant  partition  and  determine  all  matters  relative  to  prop- 
erty, irrespective  of  citizenship  of  parties;  Hall  v.  Bridgeport  Trust  Co., 
123  Fed.  740,  holding  Federal  court  cannot  entertain  suit  for  specific  per- 
formance of  intestate's  contract  while  estate  is  in  administration  in  State 
insolvency  court;  Williams  v.  Crabb,  117  Fed.  197,  59  L.  R.  A.  425,  54 
C.  C.  A.  213,  holding  where  State  statutes  confer  on  State  equity  courts 
jurisdiction  to  contest  wills,  Federal  Circuit  Courts  have  concurrent  juris- 
diction; In  re  Endl,  99  Fed.  916,  holding  constable  seizing,  under  State 
process,  property  in  possession  of  bankruptcy  trustee,  will  be  ordered  forth- 
with to  restore  it;  Jordan  v.  Taylor,  98  Fed.  646,  holding  Federal  courts 
will  not,  before  discharge  of  executors,  entertain  bill  by  cestui  que  trust 
of  trust  fund  comprising  residue  of  estate  to  set  aside  executor's  scJej 
i  Keegan  v.  King,  96  Fed.  760,  holding  stranger  cannot  sue  trustee  in  bank- 
ruptcy in  State  court  to  establish  title  to  bankrupt's  property;  Southern 
Loan  etc.  Trust  Co.  v.  Benbow,  96  Fed.  519,  holding  bankruptcy  court  will 
enjoin  sale  under  State  court's  order  obtained  by  fraud;  Bedford  Quarries 
Co.  V.  Thomlinson,  95  Fed.  210,  36  C.  C.  A.  272,  holding  bill  in  equity  in 
Federal  courts  does  not  lie  to  compel  personal  representatives  to  satisfy 
a  debt  of  decedent;  Troll  v.  St.  Louis,  257  Mo.  707,  168  S.  W.  190,  hold- 
ing jurisdiction  over  partnership  estate  cannot  be  transferred  from  probate 
court  to  Circuit  Court  by  means  of  voluntary  assignment  for  benefit  of  cred- 
itors by  surviving  partner;  LeigH  v.  Green,  62  Neb.  354,  89^  Am.  St.  Bep. 
760,  86  N.  W.  1097,  holding  levy  of  Federal  attachment  is  no  bar  to  fore- 
closure in  State  court  of  tax  lien  on  same  property;  dissenting  opinion  in 
In  re  Delk's  Estate,  2  Ind.  Ter.  572,  52  S.  W.  55,  majority  holding  26  Stat. 
81,  relating  to  Indian  courts,  does  not  prohibit  jurisdiction  to  United  States 
courts  in  probate  matters  where  United  States  citizens  are  interested;  Peale 
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V.  Phipps,  14  How.  375y  14  iL  Ed.  461,  holding,  where,  under  State  statutes, 
bank's  charter  had  been  declared  forfeited  and  commissioners  who  had  been 
appointed  to  audit  accounts  against  it  had  refused  a  certain  account,  the 
Federal  courts  have  no  jurisdiction  to  entertain  bill  to  compel  trustee  to 
pay  rejected  account  j  Pulliam  v.  Osborne,  17  How.  475, 16  L.  Ed.  155,  hold- 
ing where  writ  of  execution  is  issued  by  both  State  and  Federal  court 
against  same  property,  the  one  first  levied  gives  prior  right;  Taylor  v. 
Canyl,  20  How.  596,  15  L.  Ed.  1032,  where  a  vessel  had  been  seized  on 
attachment  in  State  court  and  motion  was  pending  for  order  of  sale,  a  libel 
filed  in  United  States  District  Court  for  mariner's  lien  for  wages  could  not 
divest  State  court  of  its  authority  over  vessel ;  Tonley  v.  Li^vender,  21  Wall. 
281,  22  L.  Ed.  588,  where  a  sale  of  lands  under  an  execution  under  similar 
circumstances  was  held  void;  Heidritter  v.  Elizabeth  Cloth  Co.,  112  U.  S. 
304,  305,  28  L.  Ed.  733,  5  Sup.  Ct.  139,  140,  holding,  where  proceedings  in 
rem  are  commenced  in  a  State  court  and  analogous  proceedings  in  rem  in 
Federal  court,  against  same  property,  exclusive  jurisdiction  for  purposes 
of  its  own  suit  is  acquired  by  court  which  first  takes  possession  of  the  res; 
Porter  v.  Sabin,  149  U.  S.  480,  37  L.  Ed.  818,  13  Sup.  Ct.  1011,  holding, 
after  State  court  has  appointed  receiver  for  property  of  corporation,  stock- 
holders cannot  bring  suit  agains^  officers  of,  in  Federal  court,  for  fraud- 
ulent use  of  its  property,  without  making  receiver  a  party  to  the  suit; 
Byers  v.  McAuley,  149  U.  S.  ffjS,  617,  87  L.  Ed.  871,  872,  13  Sup.  Ct.  908, 
909,  holding  a  citizen  of  another  State  may  proceed  in  Federal  courts  to 
establish  a  debl  against  an  estate,  but  debt  thus  established  must  take  its 
place  and  share,  in  the  estate  as  administered  by  the  probate  court;  In  re 
Clark,  4  Ben.  98,  Fed.  Cas.  2798,  3  N.  B.  R.  131,  where  United  States  Dis- 
trict Court  refused  to  make  order  affecting  matter  wholly  within  jurisdic- 
tion of  State  court;  Judd  v.  Bankers'  etc.  Tel.  Co.,  24  Blatohf.  422,  31  Fed. 
183,  where  motion  for  recover  and  injunction  pendente  lite  was  denied 
because  State  court  had  jurisdiction  of  subject  matter  of  controversy  ^  Fox  v. 
Hempfield  Ry.  Co.,  2  Abb.  (U.  S.)  155,  Fed.  Cas.  5011,  where  State  court  has 
taken  control  of  the  property  and  franchise  of  a  corporation,  they  cannot 
be  taken  in  execution  by  process  from  another  jurisdiction;  Wilmer  v. 
Atlanta  &  Richmond  By.  Co.,  2  Woods,  427,  428,  Fed.  Cas.  17,775,  where 
different  suits  are  commenced  in  courts  of  co-ordinate  jurisdiction  and 
possessioDtof  property,  which  is  subject  of  suit,  is  necessary  to  relief  asked 
in  each  case,  that  court  which  first  seizes  property  acquires  jurisdiction 
over  it,  to  exclusion  of  other,  no  matter  when  suits  were  commenced  or 
jjrocess  in  personam  served;  Young  v.  Montgomery  Ry.  Co.,  2  Woods,  619, 
Fed.  Cas.  18,166,  and  Blake  v.  Alabama  Ry.  Co.,  6  Bank.  Reg.  333,  3  Fed. 
Cas.  587,  where  court  refused  to  interfere  with  property  in  hands  of  re- 
ceiver appointed  by  court  of  co-ordinate  jurisdiction ;  In  re  V ogel,  2  Bank. 
Reg.  139,  28  Fed.  Cas.  1243,  holding,  when  property  of  a  banlorupt  has 
passed  into  custody  of  court  of  bankruptcy  it  cannot  be  taken  in  replevin 
suits  instituted  by  creditors  of  such  bankrupt;  Phelps  v.  Sellick,  8  Bank. 
B^.  39^  19  Fed.  Cas.  465,  holding,  where  mor^;agor  goes  into  bankruptcy, 
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mortgagee  must  oStain  permission  from  court  of  bankruptcy  before  pro- 
ceeding to  foreclose  mortgage,  otherwise  proceedings  will  be  void ;  Cohen  y. 
Solomon,  66  Fed.  413,  the  Federal  court  having  obtained  jurisdiction  over 
the  res  in  foreclosure  proceedings,  subsequent  proceedings  in  State  court, 
in  regard  to  same  property,  antagonistic  to  proceedings  in  Federal  court, 
were  held  invalid;  Lant  v.  Manley,  71  Fed.  12,  holding  a  bill  calling  upon 
Federal  court  to  dispossess  an  administrator  of  control  over  property  com- 
mitted to  his  charge,  bad  on  demurrer;  In  re  Foley,  80  Fed.  950,  where 
petition  for  removing  administration  proceedings  to  Federal  court  was 
denied;  Homer  v.  Hanks,  22  Ark.  586,  holding  judgments  of  Circuit  Courts 
against  executol^  and  administrators  on  debts  due  by, deceased  persons,  can 
support  compulsory  satisfaction  only  by  being  brought  under  administra- 
tion of  probate  courts ;  Moore  v.  Withenburg,  13  La.  Ann.  23,  holding  prop- 
erty under  seizure  by  United  States  marshal  is  beyond  reach  of  State  pro- 
cess ;  Du  Vivier  v.  Hopkins,  116  Mass.  128,  17  Am.  Rep.  144,  holding  claim 
against  insolvent  estate,  pending  in  Supreme  Court  on  appeal  from  probate 
court,  cannot  be  removed  to  Federal  courts ;  Union  Bank  v.  V aiden,  18  How. 
507,  15  L.  Ed.  474,  holding  the  effect  of  a  judgment  obtained  in  Federal 
courts  against  estate  of  a  decedent  is  controlled  by  local  law ;  Ellis  v.  Davis, 
109  U.  S.  498,  27  L.  Ed.  1010,  3  Sup.  Ct.  335,  Geilinger  v.  Philippi,  133  U.  S. 
257,  8S  L.  Ed.  617,  10  Sup.  Ct.  269,  Borer  v.  Chapman,  119  U.  S.  600,  80 
L.  Ed.  5S7,  7  Sup.  Ct.  349,  Burt  v.  Keyes,  1  Flipp.  67,  Fed.  Cas.  2212, 
Welmer  v.  Atlanta  &  Richmond  Ry.  Co.,  2  Woods,  421,  Fed.  Cas.  17,775, 
In  re  Askew,  3  Bank.  Reg.  575,  2  Fed.  Cas.  31,  Wadley  v.  Blount,  65  Fed. 
674,  and  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159,  all  arguendo ;  Adams  v. 
Mercantile  Trust  Co.,  66  Fed.  620,  621, 15  C.  C.  A.  1,  holding  actual  seizure 
is  not  always  necessary  in  order  to  give  exclusive  jurisdiction  over  prop- 
erty to  a  court  in  which  suit  affecting  such  is  pending;  Compton  v.  Jesup, 
68  Fed.  279, 15  C.  C.  A.  897,  applying  rule  where  in  prior  State  foreclosure 
court  had  not  ordered  receiver  .to  take  possession,  arguendo;  and  Martin  v. 
Fort,  83  Fed:  24,  27  C.  C.  A.  428,  Byrne  v.  McDow,  23  Ala.  410,  where  court 
holds  a  decree  of  insolvency  by  State  court  does  not  preclude  creditor  from 
denying  truth  of  decree  in  Federal  court;  Gay  v.  Brierfield  Coal  etc.  Co., 
94  Ala.  308,  313,  316,  317,  33  Am.  St.  Rep.  126,  131,  184,  186,  16  L.  R.  A. 
566,  568,  670,  11  South.  355,  357,  358,  359,  exception  to  general  rule  that 
no  court  can  interfere  with  the  proceedings  of  a  court  of  concument  juris- 
diction, pointed  out. 

Explained  in  Green  v.  Creighton,  23  How.  107, 16  L.  Ed.  423,  where  court 
holds  Federal  courts  have  jurisdiction  over  executors  and  administrators, 
where  parties  to  suit  are  citizens  of  different  States,  and  this  jurisdiction 
is  not  barred  by  subsequent  proceedings  in  insolvency  in  State  probate 

court. 

Distinguished  in  Eddy  v.  Eddy,  168  Fed.'  598,  93  C.  C.  A.  686,  holding 
Federal  court,  while  probate  proceedings  are  pending  in  State  court,  will 
take  jurisdiction  of  case  of  widow  to  grant  relief  from  an  election  to  take 
under  will  procured  by  fraud;  Brun  v.  Mann^  151  Fed.  149,  12  L.  R.  A. 


101  UNITED  STATES  v.  BOISDORE'S  HEIRS.    8  How.  113-123 

(N.  S.)  154,  80  C.  C.  A.  513,  holding  that  Federal  court  in  which  decree 
was  rendered  had  jurisdiction  to  order  sale  of  land  notwithstanding  pen- 
dency of  probate  proceedings  in  State  court;  Black  v.  Scott,  9  Fed.  190, 
holding  jurisdiction  of  United  States  District  Court,  to  determine  rights 
of  parties  under  mortgage,  is  not  defeated  by  mortgagor's  assignment  under 
State  insolvency  laws;  Ball  v.  Tompkins,  41  Fed.  490,  holding  the  pendency 
of  a  suit  in  one  court  is  no  bar  to  exercise  of  jurisdiction  in  determina- 
tion of  same  question  in  another;  Briggs  v.  Stroud,  58  Fed.  720,  and 
Brown  v.  Ellis,  86  Fed.  358,  holding  assessment  against  estate  of  owner  of 
national  bank  stock,  in  hands  of  executrix,  is  enforceable  in  Federal  courts, 
though  proceedings  are  pending  for  settlement  of  estate  in  State  probate 
court ;  Howe  v.  Freeman,  14  Gray,  573,  holding  replevin  lies  in  State  court 
against  United  States  marshal,  for  property  of  stranger,  to  suit  held  by 
him  under  attachment. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Bep.  311. 
Injunction  against  execution  sales  .or  other  proceedings  under  final 
process.    Note,  30  L.  R.  A.  122. 

Federal  court's  power  to  enforce  own  judgment  against  decedent's  es- 
tate.   Note,  12  L.  R.  A.  (N.  S.)  157. 

Miscellaneous.    Cited  in  Kimball  v.  Jenkins,  11  Fla.  124,  89  Am.  Dec. 
241,  not  in  point. 

8  How.  113-123,  12  L.  Ed.  1009,  UNITED  STATES  ▼.  BOISDORE'S  HEIRSw 
The  acts  of  192A  and  1844,  enabling  claimants  to  land  in  Missouri  and 
other  States  to  try  titles,  required  that  such  <flalm8  be  presented  within  two 
years  ftom  passage  of  acts. 

Approved  in  United  ^States  v.  Porche,  12  How.  432,  13  L.  Ed.  1054,  hold- 
ing claim  not  presented  until  March,  1348,  was  barred. 

Supreme  Court  can  exercise  no  appellate  jurisdiction  oyer  cases  after  act 
conferring  jurisdiction  has  expired. 

Approved  in  United  States  v.  Jacobus,  96  Fed.  263,  264,  37  C.  C*  A.  466, 
holding  Circuit  Court  judgment  rendered  prior  to  amendatory  act  of  June 
27,  1898,  c  503,  may  be  reviewed  by  either  party;  Washington  Home  for 
Incurables  v.  American  Security  etc.  Co.,  38  App.  D.  C.  432^  holding  appeal 
to  Supreme  Court  of  United  States  will  not  be  allowed  from  decision  ren- 
dered after  taking  effect  of  Judicial  Code ;  United  States  v.  Sena,  12  N.  M. 
414,  78  Pac.  62,  repeal  of  Laws  1901,  p.  190,  c.  99,  deprived  Supreme  Court 
of  jurisdiction  over  criminal  appeals  not  applied  for  during  term  at  which 
final  judgment  rendered ;  McNulty  v.  Batty,  10  How.  79, 18  L.  Ed.  885,  hold- 
ing Supreme  Court  lost  jurisdiction  of  cause,  pending  from  Supreme  Couf t 
of  Territory  of  Wisconsin,  when  that  territory  was  admitted  as  a  State; 
Baltimore  &  Potomac  R.  R.  Co.  v.  Grant,  98  U.  S.  401,  25  L.  Ed.  232,  and 
McClain  v.  Williams^  10  S.  D.  336,  43  L.  R.  A.  289,  73  N.  W.  74,  where  court 
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lost  jorisdiotion  of  pending  caufies  by  act  increasing  the  amount  in  dispute 
necessary  to  give  jurisdiction;  Birdseye  v.  Shaefter,  37  Fed.  825,  arguendo. 
Distinguished  in  Colt  v.  Toung,  2  Blatchf.  473,  fed.  Cas.  3032,  where 
application  for  extension  of  patent  was  pending  at  time  of  passage  of  act 
of  1848,  commissioner  of  patents  could  go  on  with  proceedings  without  new 
application. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  B.  A.  722. 

« 

Miscellaneous.     Cited  in  Leese  v.  Clarke,  3  Cal.  26,  not  in  point. 

9  How.  124-1S4,  12  L.  Bd.  lOlS,  BENNETT  ▼.  BXTTTEBWOBTH. 

Where  declaration  was  for  chattels  declared  to  he  worth  two  thousand 
seven  hundred  dollars,  defendant  may  have  writ  of  error  to  a  Judgment  for 
plaintiff,  though  the  Judgment  was  for  hut  one  thousand  two  hundred  dollars, 
and  plaintiff  released  the  excess. 

Approved  in  dissenting  opinion  in  Byrne  v.  Lynn,  18  Tex.  Civ.  264,  44 
S.  W.  544,  majority  holding  in  replevin  for  several  articles  verdict  need  not 
find  value  of  separate  articles ;  Stinson  v.  Donsman,  20  How.  467,  16  L.  Ed. 
969,  where  court  held  equitable  consideration  involved  in  case  gave  it 
jurisdiction. 

Distinguished  in  Byrne  v.  Lynn,  18  Tex.  Civ.  256,  44  S.  W.  312,  holding 
in  replevin  for  several  articles  verdict  need  not  find  value  of  separate 
articles;  Pittsburgh  Locomotive  Co.  v.  National  Bank,  154  U.  S.  627,  24 
L.  Ed.  270,  14  Sup.  Ct.  1180,  where  the  only  matter  in  dispute  was  a  judg- 
ment of  one  thousand  five  hundred  and  eight  dollars,  which  was  insufficient 
to  g^ve  jurisdiction;  Simon  v.  House,  46  Fed.  320,  where  cause  was  dis- 
missed for  want  of  jurisdiction  on  a  showing  that  'amount  in  dispute  was 
much  less  than  that  alleged  by  plaintiff. 

Miscellaneous.  Cited  in  Lewin  v.  Stein,  7  Colo.  App.  67,  42  Pac.  185, 
application  not  clear;  Cook  v.  Halsell,  65  Tex.  7,  as  to  necessity  of  verdict 
against  parties,  who  have  replevied  property,  finding  value  of  various  arti- 
cles replevied. 

8  How.  134-163,  12  L.  Bd.  1018,  VBAZIB  v.  WILLIAMS. 

Auctioneer  is  general  agent  for  owners  of  goods  which  he  is  selling. 
Approved  in  Randall  v.  Lautenberger,  16  R.  I.  160,  13  Atl.  101,  if  auc- 
tioneer, without  seller's  assent,  makes  bids  for  a  purchaser,  his  conduct  is 
fraudulent,  and  purchaser  cannot  enforce  sale. 

By-bidding  or  pulling  by  owners,  or  caused  by  or  ratified  by  them,  is  a 
fraud,  and  avoids  sale,  and  successful  bidder  may  recover  back  excess  above 
the  last  bona  fide  bid. 

Approved  in  Williams  v.  Hogue,  219  Fed.  184,  134  C.  C.  A.  656,  holding 
where  only  bidder  against  purchaser  was  a  puffer  who  made  no  fictitious 
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bid,  or  under  promise  of  not  being  held,  or  assurance  of  immunity,  pur- 
chaser will  not  be  released;  McMillan  v.  Harris,  110  Ga.  80,  78  Am.  St.  Rep. 
100,  35  S.  E.  337,  upholding  right  of  one  entitled  to  proceeds  of  auction  to 
employ  person  to  bid  to  certain  amount  with  understanding  that  if  it  is 
knocked  down  to  him  it  will  be  taken  off  his  hands;  Felt  v.  Bell,  205  111. 
220,  68  N.  E.  796,  holding  where  purchaser  is  induced  by  false  representa- 
tions to  pay  greater  sum  for  third  interest  in  patents'  assigned  to  him  than 
sellers  asked  for  entire  interest,  it  is  no  defense  to  allegation  of  fraud  in 
suit  to  set  aside  the  assignments  that  he  was  willing  to  pay  such  sum  for 
third  interest  and  obtained  interest  for  amount  paid;  Rowley  v.  D'Arcy, 
184  Mass.  554,  64  L.  R.  A.  190,  69  N.  E.  326,  where  certain  creditors  at- 
tended assignees'  sale  of  debtor's  property  and  combined  to  puff  price  by 
fictitious  bids,  such  creditors,  as  between  themselves,  could  not  stipulate 
for  immunity  from  any  risk  of  being  held  personally  liable  for  their  offers 
by  assignee;  Freeman  v.  Poole,  37  R.  I.  502,  503,  93  Atl.  790,  791,  holding 
that  where  owner  does  not,  at  auction,  announce  his  intention  to  bid, 
by-bidding  is  illegal,  and  he  cannot  hold  purchaser  where  price  was  run  up 
by  means  thereof;  Henderson  v.  Henrie,  61  W.  Va.  186,  11  Ann.  Oas.  741, 
56  S.  E.  370,  holding  contracts  for  purpose  of  suppressing  bidding  at  auc- 
tion sale  are  fraudulent  and  void  and  will  not  be  enforced  at  instance  of 
either  of  contracting  parties;  Bradley  v.  Baynard,  2  Houst.  568,  88  Am, 
Dec.  170,  holding  a  sale  made\inder  such  circumstances  voidable;  Curtis  v. 
Aspinwall,  114  Mass.  191,  19  Am,  Bep.  336,  where  sale  was  advertised  "to 
be  positive,"  if  buyer  is  influenced  by  by-bidding  done  at  instigation  of 
auctioneer,  the  sale  is  voidable  at  his  option;  Pennock's  Appeal,  14  Pa.  St. 
450,  58  Am.  Dea  563,  where  by-bidder  was  employed  at  sale  made  under 
order  of  orphans'  court ;  Hartwell  v.  Gurney,  16  R.  1.  79, 13  Atl.  114,  where, 
in  sale  made  by  trustee,  he  hired  puffer  in  order  to  secure  better  price  for 
his  cestui ;  Peck  v.  List,  23  W.  Va.  393,  395,  48  Am.  Bep.  414,  416,  where 
owner  employed  puffers. 

When  rule  of  caveat  emptor  fails  of  application.    Note,  90  Am.  Dec. 
430. 

Auctions — ^Employment  of  puffers.    Note,  96  Am.  Dec.  267. 

Law  of  auction  sales.    Note,  131  Am.  St.  Bep.  485. 

Whore  anctioneier  makes  flctltiotui  bids  and  nms  np  price  of  article  lie  Is 
sluing;  this  la  a  fraud  on  fhe  purchaser. 

Approved  in  Godfrey  v.  Button,  16  App.  D>  C.  /131,  holding  that  where 
agent  became  purchaser  from  complainant  of  land  for  which  principal  as 
consideration  had  conveyed  land  without  his  having  title,  reconveyance 
should  be  decreed ;  dissenting  opinion  in  Stryker  v.  Vanderbilt,  25  N.  J.  L. 
502,  majority  expressing  no  opinion  on  this  point. 

Bight  of  auctioneer  or  officer  conducting  sale  to  bid.    NotCi  20  L.  B.  A. 
604,  508. 
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A  principal  Is  liable  for  fraudulent  acts  of  his  agent  when  lie  retains  the 
ftuits  of  such  acts,  and  thereby  impliedly  ratifies  them. 

Approved  in  Commonwealth  S.  S.  Co.  v.  American  Shipbuilding  Co.,  197 
Fed.  792,  holding  where  agent  had  been  paid  secret  commission  to  enter 
into  contract,  principal  can  rescind  and  obtain  accounting  therein  without 
resorting  to  action  at  law  for  damages ;  Sawyer  v.  Gray,  205  Fed.  162,  hold- 
ing owner  of  patented  land  can  surrender  his  title  and  maintain  suit  in 
equity  to  charge  subsequent  patentee  as  trustee  where  through  mistake 
of  law  or  fact  Land  Department  has  not  acted  on  his  application;  Alger 
V.  Anderson,  78  Fed.  740,  where  principal  accepted  fruits  of  fraudulent 
sale  of  lands  made  by  his  agent ;  Riser  v.  Walton,  78  Cal.  492,  21  Pac.  363, 
where  vendor  adopted  sale  made  by  hrs  agent  he  is  liable  for  false  repre- 
sentations made  by  agent  in  course  of  negotiations;  Wilder  v.  Beede,  119 
Cal.  650,  51  Pac.  1084,  where  principal,  by  his  actions,  adopted  acts  of  one^ 
assuming  to  act  as  his  agent,  who  fraudulently  obtained  plaintiff's  note; 
King  v.  Rea,  13  Colo.  76,  21  Pac.  1086,  holding  principal  liable  on  his., 
notes,  given  by  his  assumed  agent,  where  he  did  not  repudiate  transaction', 
but  sought  to  take  advantage  of  it;  Curtis  v.  Aspinwall.  114  Mass.  195, 
19  Am.  Bep.  339,  where  acts  of  auctioneer,  in  instigating  by-bidding,  were 
regarded  as  acts  of  his  principal ;  dissenting  opinion  in  Stockwell  v;  United 
States,  13  Wall.  567,  20  L.  Ed.  501,  dissenting  opinion  in  McGraw  v.  Ger- 
mania  Ins.  Co.,  54  Mich.  165,  19  N.  W.  936,  toth  ai^uendo;  Taylor  v.  Con- 
ner,  41  Miss.  726,  97  Am.  Dec.  421,  as  an  instance  of  ratification  of  agent's 
acts  by  adoption;  Button  v.  Willner,  52  N.  Y.  318,  applying  rule  to  insur- 
ance policy. 

Distinguished  in  American  Surety  Co.  v.  Pauly,  170  U.  S.  150,  151,  155, 
42  L.  Ed.  983,  984,  985,  18  Sup.  Ct.  559,  561,  holding  there  is  no  presump- 
tion that  an  agent  informs  his  principal  of  acts  committed  to  subserve 
simply  his  own  personal  ends,  or  to  commit  some  fraud  against  his  prin- 
cipal; Baldwin /v.  Burrows,  47  N.  Y.  215,  where  acts  of  principal  were 
held  not  to  operate  as  a  ratification. 

Lapse  of  time  is  no  defense  to^a  suit  for  rescinding  of  a  sale  for  ftaudi 
perpetrated  at  an  auction,  where  fraud  was  not  discovered  until  four  years, 
after  sale,  and  bill  was  filed  the  following  year. 

Apprpved  in  United  States  v.  Exploration  Co.,  203  Fed.  390, 121  C.  C.  A. 
491,  holding  United  States  can  maintain  suit  to  cancel  patent  to  land  on 
ground  of  fraud  within  six  years  after  discovery  of  fraud;  Kirby  v.  Lake 
Shore  Ry.  Co.,  120  U.  S.  13jS,  30  L.  Ed.  572,  7  Sup.  Ct.  433,  holding,  when 
relief  is  asked  in  equity  on  ground  of  fraud,  time  will  not  run  in  favor  of 
defendant  until  discovery  of  fraud,  or  until  it  might  have  been  discovered 
by  exercise  of  reasonable  diligence;  McKneely  v.  Terry,  61  Ark.  543,  33 
S.  W.  957,  where  heir  of  grantee  delayed  sixteen  years  in  bringing  suit  for 
recovery  of  land ;  Dawson  v.  Sparks,  1  Posey,  751,  and  Schinzer  v.  Wyman, 
27  N.  D.  513,  146  N.  W.  905,  both  arguendo. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  111.   . 
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Equitable  relief  against  mistake  in  deed  or  other  writing.    Note,  7  Am. 
Dec.  M9. 

» 

In  action  by  irarchaser  to  set  aside  an  auction  sale  for  ftand,  the  auctioneer 
Is  not  a  necessary  party. 

Approved  in  American  Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co., 
215  Fed.  300,  131  C.  C.  A.  596,  discussing  right  of  subsequently  formed 
corporation  to  sue  to  rescind  for  fraud  a  contract  entered  into  by  trustees 
to  whose  rights  it  succeeded. 

Equity  wlU  reUere  a  purchaser  from  injury  caused  by  unfair  steps  taken 
to  enhance  the  price  of  property  sold  at  auction. 

Approved  in  Commonwealth  S.  S.  Co.  v.  American  Shipbuilding  Co.,  197 
Fed.  788,  791,  793,  upholding  right  of  corporation  to  rescind  contract  made 
by  promoters  who  received  secret  commission;  Commonwealth  S.  S.  Co. 
T.  American  Shipbuilding  Co.,  197  Fed.  814,  rescinding  contracts  made  by 
promoters  of  corporation  where  other  party  gave  promoters  secret  com- 
mission; £[ilgore  v.  Bruce,  166  Mass.  139,  44  N.  E.  109,  where,  by  fraud, 
plaintiff  was  induced  to  pay  an  enhanced  price  for  shares  of  stock;  Fitz- 
gerald V.  Walker,  55  Ark.  152,  17  S.  W.  702,  as  to  necessity  of  clearly  es- 
tablishing fraud,  where  contract  is  sought  to  be  rescinded  on  that  ground. 

Distinguished  in  American  Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co., 
215  Fed.  302,  131  C.  C.  A.  596,  fixing  terms  of  accounting  between  parties 
where  contract  for  sale  of  steamer  on  ground  of  fraud  was  rescinded. 

Miscellaneous.  Cited  in  Felt  v.  Bell,  205  111.  230,  68  N.  E.  800,  holding 
where  purchaser  fraudulently  induced  to  take  interest  in  patents  sues  to 
rescind  contract  for  fraud,  he  is  entitled  to  interest  on  the  sum  paid  from 
the  date  of  filing  his  bill  to  rescind;  Neblett  v.  Macfarland,  92  U.  S.  104, 
23  L.  Ed.  472,  as  authority  for  holding  it  is  no  objection  to  restoration  of 
property  received  on  a  fraudulent  sale,  that  it  has  fallen  in  value  since 
date  of  transaction;  Schneider  v.  Foote,  23  Blatchf.  516,  27  Fed.  585,  as 
instance  where  part  of  contract  of  sale  was  set  aside  without  avoiding 
whole;  Wilfred  v.  Myers,  40  Fed.  174,  and  Van  Ness  v.  Corkins,  12  Wis. 
188,  not  in  point. 
• 

8  How.  163-169,  12  L.  Ed.  1030,  PHALEN  ▼.  VntGINIA. 

Suppression  of  nuisances  Injurious  to  public  health  or  morality  is  among 
the  moat  important  duties  of  goyemment. 

Approved  in-LottN^  Case,  188  U.  S.  356,  47. L.  Ed.  501,  23  Sup.  Ct.  327, 
upholding  act  of  March  2,  1895,  c.  191,  prohibiting  lottery  traf&o<^  United 
States  V.  Delaware  &  H.  Co.,  164  Fed.  239,  holding  commodities  clause  of 
Interstate  Commerce  Act,  making  it  unlawful,  for  railroad  company  to 
transport  other  than  commodities  mentioned  therein,  is  unconstitutional; 
State  v.  Lipkin,  169  N.  C.  276,  L.  R.  A.  1915F,  1018,  84  S.  £.  345,  holding 
club  for  distribution  of  furniture  by  chance  was  lottery  f  Reaves  v.  Terri- 
toiy,  13  Okl.  405,  74  Pao.  953^  enjoining  maintenance  of  disorderly  and 
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disreputable  theater  where  disreputable  eharacters  congregate;  dissenting 
opinion  in  Leisy  v.  Hardin,  135  U.  S.  128,  84  L.  Ed.  139,  10  Sup.  Ct.  691, 
and  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666,  40  L.  Ed.  846,  16 
Sup.  Ct.  710,  as  bearing  on  question  of  extent  of  police  i>ower8  of  govern- 
ment. 

Wbere  lottery  was  authorized  by  law  but,  before  it  was  started,  another 
act  was  passed  limiting  the  time  within  which  it  would  be  legal,  the  second 
act  Is  not  Told  as  impairing  obligation  of  a  contract. 

Approved  in  Ex  parte  Kameta,  36  Or.  254,  60  Pac.  395,  holding  lottery  is 
gaming  within  Portland  charter  authorizing  prevention  of  gaming;  Doug- 
las V.  Kentucky,  168  U.  S.  496,  42  L.  Ed.  555, 18  Sup.  Ct.  201,  and  Stone  v. 
Mississippi,  101  U.  S.  818,  25  L.  Ed.  1080  (affirming,  48  Miss.  161,  12  Am. 
Rep.  870),  upholding  law  revoking  lottery  privileges,  previously  granted; 
Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  247,  Fed.  Cas.  8541, 
]\olding  franchise  granted  to  corporation  created  for  that  purpose  to  draw 
lotteries  cannot  be  repealed;  State  v.  Morris,  77  N.  C.  515,  holding  right 
conferred  op  corporation  to  dispose  of  property  by  means  of  lottery  tickets, 
is  not  a  contract,  but  mere  license,  revocable  at  will;  to  same  effect.  Jus- 
tice V.  Commonwealth,  81  Va.  214;  dissenting  opinion  in  State  Bank  of 
Ohio  V.  Knoop,  16  How.  408,  14  L.  Ed.  998,  majority  holding  an  act  un- 
constitutional which  operated  to  raise  the  rate  of  taxation  on  a  banking 
corporation,  when  the  act  incorporating  the  bank  had  fixed  the  rate  which 
bank  was  to  pay;  St.  Charles  v.  Hackman,  133  Mo.  642,  34  S.  W.  880,  and 
Rowland  v.  State,  12  Tex.  App.  419,  where  court  holds  an  occupation  tax 
does  not  create  a  contract  relation  between  municipality  and  licensee;  to 
same  effect,  Robertson  v.  State,  12  Tex.  App.  549;  Toledo  Bank  v.  Bond,  1 
Ohio  St.  683,  the  court  seeming  to  be  of  opinion,  contra  to  that  expressed 
by  majority,  in  Bank  of  Ohio  v.  Elnoop,  supra;  dissenting  opinion  in  Bett- 
man  v.  Cowley,  19  Wash.  224,  40  L.  R.  A.  822,  53  Pac.  59,  majority  holding 
an  act  shortening  time  judgments  shall  be  a  lien,  is  invalid  as  to  existing 
judgments. 

Lottery— Right  to  operate.    Note,  66  Am.  8t.  Rep.  334. 
Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576,  580. 

8  How.  170-183,  12  Ii.  Ed.  1083,  McOLANAHAN  ▼.  DAVIS. 

Where  there  was  no  direct  averment  that  defendants,  or  either  of  them, 
had  any  interest  in  property  claimed,  or  that  it  was  im.  their  possession,  no 
ground  >>f  relief  against  those  parties  was  shown,  and  right  to  a  discovery  as 
incident  thereto,  failed  also. 

Approved  in  Church  v.  Swetland,  233  Fed.  896,  where  bill  for  relief, 
and  also  for  discovery  as  incident  to  such  relief,  fails  to  state  cause  of  ac- 
tion for  relief,  it  fails  also  as  to  discovery;  Bowdish  v.  Metzger,  71  Elan. 
754,  81  Pac.  484,  where  petition  in  suit  to  quiet  title  is  sufRcient,  except  that 
it  does  not  plead  defendant's  title^  but  states  that  nature  or  extent  of  such 
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title  is  unknown  and  prays  defendant  be  required  to  disclose  it,  it  is  suffi- 
cient for  discovery  and  relief;  Bass  v.  Comstock|  38  N.  Y.  22,  and  Manley 
▼.  Mickle,  55  N.  J.  Eq.  567,  37  Atl.  740,  arguendo. 

Assent  of  executor  to  legacy.    Note,  50  AsL  Dec.  486,  488. 
Voluntary  distribution  of  chattel  £o  life  tenant  as  inuring  to  remain- 
derman's benefit.    Note,  14  L.  B.  A.  (N.  S.)  800. 

8  How.  183-210,  12  L.  Ed.  1040,  TATLOB  ▼.  TAYLOB. 

The  pzlnciides  upon  which  eqnitj  Interferes  to  protect  persons  from  undue 
and  improper  influences  examined  and  stated. 

Approved  in  Shevlin  v.  Shevlin,  96  Minn.  409,  413,  105  N.  W.  261,  263, 
appljdng  principle  in  suit  to  set  aside  transfer  of  stock  made  to  brother; 
Cowen  V.  Adams,  78  Fed.  552,  24  C.  C.  A.  198,  where  receipt  given  by  legatee 
to  administrator  of  an  estate,  by  which  he  surrendered  the  greater  part  of 
his  share  of  the  estate,  was  not  permitted  to  stand  in  way  of  his  enforcing 
his  right  in  the  estate. 

Bauitj  will  set  aside  a  deed  from  female  child.  Just  of  age,  to  trustee,  for 
benefit  of  parents,  when  such  deed  is  made  without  real  consideration,  and  is 
executed  under  misrepresentations  made  by  parents. 

Approved  in  Adams  v.  Cowen,  177  U.  S.  484,  44  L.  Ed.  856,  20  Sup.  Ct. 
673,  refusing  to  uphold  receipt  for  large  sum  in  own  notes  to  father  as  part 
of  distributive  shares  of  father's  estate;  Eddy  v.  Eddy,  168  Fed.  597,  93 
CXi.  A.  586,  holding  equity  will  relieve  widow  from  election  as  to  rights 
under  will  where  undue  influence  used  to  obtain  it ;  Barr  Car  Co.  v.  Chicago 
etc..  Ry.  Co.,  110  Fed.  975,  49  C.  C.  A  194,  holding  relations  of  railroad  em- 
ployee and  head  of  department  are  not  of  such  confidential  nature  as  to  up- 
bold  claim  of  duress  as  to  sustain  claim  of  subordinate  to  invention  patented 
by  superior;  Murray  v.  Hilton,  8  App.  D.  C.  284,  holding  deed  of  child  made 
to  parent  at  latter's  request  is  not  presumptively  or  prim&  facie  void;  Col- 
Her  v.  ColUer,  137  Ga.  665,  Ann.  Oas.  1913A,  1110,  74  S.  E.  278,  holding  con- 
tract between  legatee  and  executor  as  to  relinquishment  by  former  of  part 
of  estate  for  interest  in  severalty  is  not  without  consideration,  but  any  dis- 
proportion in  values  may  be  considered;  Shevlin  v.  Shevlin,  96  Minn.  413, 
105  N.  W.  263,  applying  principle  in  suit  to  set  aside  transfer  of  stock  made 
to  brother;  Sims  v.  Sims,  101  Mo.  App.  418,  74  S.  W.  452,  upholding  peti- 
tion alleging  that  plaintiff  and  husband  borrowed  money  of  husband's 
father,  securing  same  by  trust  deed,  and  that  husband  and  father  conspired 
to  make  deed  for  larger  amount  than  actually  advanced  and  that  she  signed 
for  fear  of  losing  her  share,  and  seeking  to  have  amount  of  deed  and 
amount  actually  advanced  credited  on  note;  Cleveland  v.  Pollard,  37  Ala. 
560,  where  there  were  contractual  relations  between  trustee  and  cestui  que 
trust ;  Puller  v.  Fuller,  40  Ala.  305,  where  by  deed  of  gift  parent  conveyed 
all  his  property  to  certain  of  his  children,  excluding  others ;  Noble  v.  Moses, 
81  Ala.  541,  60  Am.  Bep.  184, 1  South.  224^  holding,  where  unmarried  daugh- 
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ter  lives  with  her  father,  a  pecuniary  obligation,  asstuned  for  his  benefit, 
will  be  regarded  as  transaction  between  parties  occupying  fiduciary  rela- 
tions toward  each  other,  and  presumption  of  undue  influence  must  be  re- 
butted ;  Hightower  v.  Nuber,  26  Ark.  612,  where  deed  was  made  without 
consideration  by  one  in  very  feeble  health;  Kellogg  v.  Kellogg,  21  Colo. 
184,  40  Pac.  359,  where  conveyance  from  wife  to  husband,  extorted  by 
means  of  threats,  was  set  aside  ;^ Bailey  v.  Finlayson,  25  Fla.  179,  6  South. 
159,  where  antenuptial  contract,  made  under  undue  influence  of  mother  of 
intended  wife,  was  set  aside ;  White  v.  Ross,  160  111.  74,  43  N.  E.  341,  hold- 
ing burden  of  showing  daughter  acted  freely  in  making  conveyance  to  her 
mother,  the  mother  being  wealthy  and  daughter  conveying  her  entire  estate, 
rests  on  mother  and  those  claiming  under  her ;  Snyder  v.  Jones,  38  Md.  554, 
contract  set  aside  where  daughter,  just  of  age,  was  induced  to  sign  same  by 
her, stepfather's  demands,  and  his  harsh  treatment  of  her  mother;  Cher- 
bonnier  v.  Evitts,  56  Md.  295,  where  old  man  in  feeble  health  was,  by  fraud 
and  undue  influence,  induced  to  make  a  voluntary  deed  of  his  property; 
Ashton  V.  Thompson,  32  Minn.  41,  18  N.  W.  922,  following  rule;  Meek  v. 
Perry,  36  Miss.  251,  where  ward  made  will  in  favor  of  guardian,  holding 
guardian  must  rebut  presumption  of  undue  influence;  to  same  effect,  Gar- 
vin v.  Williams,  44  Mo.  474,  100  Am.  Dec.  319 ;  Munson  v.  Carter,  19  Neb. 
300,  27  N.  W.  211,  where  mother,  while  in  feeble  health,  had  made  convey- 
ance to  her  son ;  Dickerson  v.  Dickerson,  24  Neb.  532,  8  Am.  St.  Rep.  214, 
39  N.  W.  429,  where  wife  induces  her  husband  to  make  conveyance  to  her, 
and  afterward  abandons  him,  conveyance  may  be  set  aside;  Berkmeyer  v. 
Kellerman,  32  Ohio  St.  258,  holding  equity  will  examine  with  jealousy  a 
settlement  of  a  trust  made  between  a  minor  and  one  standing  in  relation  of 
parent  to  him;  Greenwood  v.  XlJline,  7  Or.  29,  where  large  estate  was  be- 
stowed on  one  daughter,  to  exclusion  of  other  children,  such  daughter  be- 
ing alone  present  when  will  was  executed,  this,  with  other  circumstances, 
was  held  to  be  indicative  of  fraud  and  undue  influence;  Cole  v.  Getzinger, 
96  Wis.  573,  71  N.  W.  79,  holding  conveyance  without  consideration,  made 
by  old  man,  feeble  in  mind  and  body,  in  which  transaction  a  daughter,  with 
whom  he  lived,  participated  and  received  part  of  proceeds,  will  be  presumed 
fraudulent;  Muzzy  v.  Tompkinson,  2  Wash.  632,  27  Pac.  461,  arguendo. 

Distinguished  in  Towson  v.  Moore,  173  U.  S.  21,  25,  19  Sup.  Ct.  333,  335, 
and  Couch'man  v.  Couchman,  98  Ky.  115,  32  S.  W.  285,  where  there  was  no 
showing  of  undue  influence,  and,  further,  court  holds  deed  of  gift  of  prop- 
erty from  child  to  parent  is  not  prima  facie  void ;  to  same  effect,  Pusey  v. 
Gardner,  21  W.  Va.  480 ;  Goar  v.  Thompson,  19  Tex.  Civ.  335,  47  S.  W.  63, 
holding  deed  by  married  sister  .of  decedent,  conveying  her  interest  as  heir 
to  her  brothers,  procured  on  their  representations,  is  not,  prima  facie,  pro- 
cured by  fraud. 

Rescission  of  contracts  in  equity.    Note,  15  Am.  Dec  573. 

Validity  and  enforceability  of  purchase  by  executor  or  administrator 
of  interest  of  legatee,  devisee^  distributor  or  heirs  in  estate.  Note, 
Ann.  Gas.  1913A,  1115. 
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Presumption  and  burden  of  proof  of  undue  influence  in  case  of  con- 
veyanee  inter  vivos  by  child  to  parent.    Note^  18  Ann.  Oas.  541. 

Independent  advice  as  condition  of  valid  gift  inter  vivos  between  par- 
ties in  confidential  relation.    Note,  16  L.  B.  A.  (N.  S.)  1096. 

Presun^ptions  and  burden  of  proof  as  to  fraud.    Note,  1  Ann.  Oas.  811. 

Miscellaneous.  Cited  in  In  re  Morris,  166  Fed.  598,  holding  writing, 
purporting  to  be  lease*  or  bailment  of  goods,  was  in  fact  sale  which  trustee 
in  bankruptcy  may  assert  and  maintain ;  In  re  Baxter  &  Co.,  152  Fed.  141, 
81  C.  C.  A.  359,  holding  transaction  for  buying  and  selling  property  for 
future  delivery,  gambling  transaction. 

8  How.  210-223,  12  Ii.  £d.  1051,  BiAZWEU.  ▼.  KENNia>T.  ^ 

Delay  of  forty-six  yean  Is  a  bar  to  relief  In  equity,  wbere  creditor  believed 
debtor  insolvent,  but  in  fact,  for  considerable  portion  of  time,  he  was  in  condi- 
tion to  pay,  and  creditor  might,  hy  reasonable  diligence,  have  discovered  it. 

Approved  in  United  States  v.  Beebee,  4  McCrary,  16,  17  Fed.  39,  where 
lapse  of  time  was  sustained  as  a  defense  to  a  suit  brought  by  the  United 
States,  to  set  aside  patents  to  land,  on  ground  of  fraud  in  procuring,  such 
patents  having  been  issued  more  than  forty  years  previous;  Kittle  v.  Hall, 
24  Blatchf.  188,  29  Fed.  511,  and  McLaughlin  v.  People's  Ry.  Co.,  21  Fed. 
575,  where  plaintiff  delayed  for  many  years  in  bringing  suit  for  iiffringe- 
ment  of  patent;  Woodmanse  etc.  Mfg.  Co.  v.  Williams,  68  Fed.  493,  15 
C.  C.  A.  520,  where  there  was  a  delay  of  fourteen  years  in  asserting  rights 
against  an  infringement  of  patent ;  Hemmick  v.  Standard  Oil  Co.,  91  Fed. 
334,  where  a  delay  of  ten  years  was  held  to  bar  a  claim  for  an  accounting; 
Coles  V.  Vanneman,  51  N.  J.  Eq.  329,  18  Atl.  471,  holding  a  delay  of  eight 
years  in  bringing  suit  for  redress,  where  defendant  had  procured  surrender 
of  mortgage  from  complainant's  intestate,  Who  was  mentally  infirm,  is  inex- 
cusable laches ;  Swann  v.  Thayer,  36  W.  Va.  54, 14  S.  E.  425,  arguendo. 

Distinguished  in  Pulliam  v.  PuUiam,  10  Fed.  26,  Fed.  Cas.  11,463a,  hold- 
ing a  delay  of  four  years  in  bringing  suit  by  legatee,  against  executor,  for 
an  accounting,  is  not  such  a  delay  as  operates  as  a  bar. 

Stale  claims.    Notes,  2  Am.  St.  Bep.  807;  23  Am.  St.  Bep.  149. 
When  limitations  begin  to  run  in  case  of  fraud  or  concealment.    Note, 
16  E.  B.  0.  261. 

Wbere  bUl  shows  plaintur  is  not  entitled  to  relief  by  reason  of  laches,  de- 
fendant may  take  advantm^e  of  this  objection  by  demurrer. 

Approved  in  Cammack  v.  Carpenter,  3  App.  D.  C.  229,  following  rule; 
Eddy  V.  San  Francisco,  162  Fed.  445,  89  C.  C.  A.  327,  holding  bill  against 
municipality  as  voluntary  trustee  to  compel  it  to  levy  and  collect  taxes  for 
interest  and  principal  of  improvement  bonds  disclosed  laches  and  was  de- 
murrable ;  Thurmond  v.  Chesapeake  etc.  Ry.  Co.,  140  Fed.  699,  72  C.  C.  A. 
I91j  applying  rule  to  enforce  specific  performance  of  contract  by  which 
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railroad  agreed  to  locate  station  on  land  of  eonplainant;  CSopdand  v. 
Bruning,  104  Fed.  170,  upholding  motion  to  dismiss  for  f ailnre  to  ffle  bill 
of  review  in  time;  Beecher  v.  Foster,  51  W.  Va.  617,  42  S.  E.  652,  holding 
implied  trusts  being  within  statute  of  limitations,  statute  begins  to  run 
from  time  wrong  was  committed;  Mercantile  Nat.  Bank  v.  Carpenter,  101 
U.  S.  568,  25  L.  Ed.  816,  Lansdale  v.  Smith,  106  U.  S.  392,  393,  27  L.  Ed. 
219,  1  Sup.  Ct.  360,  361,  Speidel  v.  Henrici,  120  U.  S.  387,  80  L.  Ed.  720,  7 
Sup.  Ct.  612,  and  Credit  Co.  v.  Arkansas  Central  Rjr.  Co.,  5  McCrary,  33, 
16  Fed.  55,  holding,  if  cause,  as  it  appears  on  hearing,  is  liable  to  objec- 
tion, the  court  will  refuse  relief,  without  inquiring  whether  there  is  plea 
setting  it  up;  Markey  v.  Mutual  Ins.  Co.,  16  Fed.  Cas.  761,  Aetna  Life 
Ins.  Co.  V.  Middleport,  31  Fed.  876,  Rich  v.  Bray,  37  Fed.  277,  2  L.  B.  A. 
228,  Naddo  v.  Bardbn,  47  Fed.  786,  Hinchman  v.  Kelley,  54  Fed.  66,  4 
C.  C;  A.  189,  Woodmanse  etc.  Mfg.  Co.  v.  Williams,  68  Fed.  494, 15  C.  C.  A. 
620,  Hayden  v.  Thompson,  71  Fed.  69,  17  C.  C.  A.  592,  and  McGehee  v. 
Blackwell,  28  Ark.  30,  holding  when  bill  shows  on  its  face  cause  of  action 
ip  barred  by  limitation,  the  defense  may  be  set  up  by  either  demurrer  or 
answer;  Kerfoot  v.  Billings,  160  111.  569,  570,  43  N.  E.  806,  807,  and  Olden 
V.  Hubbard,  34  N.  J.  Eq.  86,  holding  presumption  of  payment  of  a  mort- 
gage from  lapse  of  time  may  be  raised  by  demurrer;  Badger  v.  Badger,  2 
Clijff.  156,  Fed.  Cas.  718,  Anderson  v.  Northrop,  30  Fla.  647,  12  South.  326, 
Belt  V.'  Bowie,  65  Md.  365,  4  Atl.  298,  and  Perkins  v.  Lane,  82  Va.  64, 
all  arguendo. 

Distinguished  in  Pierson  v.  David,  1  Iowa,  32,  where  bill  did  not  show 
on  its  face  that  cause  of  action  was  barred ;  Sanborn  v.  Eads,  38  Minn.  211, 
36  N.  W.  338,  mere  delay  of  fifteen  years  in  bringing  suit  to  remove  cloud 
from  title  does  not  alone  make  bill  demurrable. 

8  How.  225-234,  12  L.  Ed.  1056^  ICABSH  ▼.  BBOOK8;  8.  c.  (second  appeal), 
14  How.  521,  14  L.  Ed.  625. 

Where  land  has  been  once  granted  nothing  can  pass  by  a  second  patent, 
milesB  there  haa  been  an  escheat^  on  forfeiture  of  title  by  first  grantees. 

Approved  in  Godbrey  y.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798, 
holding  where  laad  was  allotted  to  Indian,  he  took  equitable  title  which  he 
could  convey,  and  patent  thereafter  issued  inured  to  benefit  of  his  grantee ; 
Dufresne  v.  Haydel,  7  La.  Ann.  663,  holding  where  land  is  owned  by  an 
individual,  a  subsequent  issue  of  patent  by  government  for  same  land  to 
another  party,  inures  to  benefit  of  true  owner;  Talbott  v.  King,  6  Mont. 
108,  9  Pac.  442,  holding  occupation  of  mineral  lands  for  purpose  of  town  lot 
is  of  no  effect  as  against  a  valid  mining  claim  location ;  Grunney  v.  Denney, 
18  Wis.  488,  where  land  was  allotted  to  member  of  Indian  tribe  by  act  of 
Congress,  such  Indian  took  an  equitable  title,  which  he  could  convey,  and  a 
patent  subsequently  issued  inured  to  benefit  of  his  grantee;  Sherwood  v. 
Fleming,  25  Tex.  Supp.  427,  as  authority  for  holding  patent  issued  contrary 
to  law  is  void;  to  same  effect^  Day  Co*  y.  State^  68  Tex.  541,  4  S.  W.  871. 
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Plaintiff  In  ^»zit  of  right  must  recover  on  tlie  strength  of  his  own  title. 
Approved  in  Pacific  Bank  v.  Hannah,  90  Fed.  80,  32  C.  C.  A.  522,  hold- 
ing plaintiff  cannot  maintain  ejectment  who  claims  under  one  who  had 
nothing  to  convey;  Bryan  v.  Shirley,  53  Tex.  459,  arguendo. 

Defendant  may  set  up  an  ontstanding  title  to  show  that  nothing  passed 
to  plaintiff  by  the  paper  title,  which  is  the  f ouidation  of  his  claim. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  741,  51  C.  C.  A,  416. 
following  role. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  781. 

8  How.  234-285,  12  I..  Ed.  1060,  VTANZBR  T.  TOPPER. 

Protest' of  negotiable  instruments.    Note,  48  Am.  Dec*  219. 
Protest  as  evidence.    Note,  96  Am.  Dec.  607. 

8  How.  235-261,  12  I..  Ed.  1061,  CIiABK  ▼.  MAIHJTAOTTTBEBS'  INS.  00. 

The  obligation  of  insured  to  speak  when  not  inquired  of  is  greater  in  cases 
of  marine  than  in  cases  of  fire  insurance. 

Cited  in  Penn.  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  etc.  Trust  Co., 
72  Fed.  439,  S8  L.  B.  A.  68,*  19  C.  C.  A.  286,  dismissing  question  of  con- 
cealment. 

It  is  the  duty  of  the  insured  to  inform  the  insurer  of  any  extraordinary 
or  unusual  facts  which  might  increase  the  risk. 

Approved  in  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  473,  59  Am.  Dec. 
702,  where  insured  failed  to  inform  insurer  that  building  had  been  on  fire 
several  times,  and  he  believed  it  to  have  been  fired  by  an  incendiary. 

Modified  in  Bebee  v.  Hartford  Ins.  Co.,  25  Conn.  63,  65  Am.  Dec.  554, 
holding,  after  making  general  statement  of  such  facts  he  is  not  obliged  to 
go  into  details,  unless  requested  to  do  so. 

Bepresentations  in  obtaining  original  policy  that  no  lamps  are  used,  shown 
to  he  adopted  by  the  successors  in  interest  of  the  original  insured  in  obtaining 
policy  issued  to  them,  will  prevent  their  recovery  on  proof  of  use  of  lamps. 

Approved  in  Blumer  v.  Phoenix  Ins.  Co.,  45  Wis.  629,  where  a  statement 
in  application  that  "one  or  two  hands  sleep  in  mill,"  was  held  to  operate  as 
an  express  warranty  that  mill  was  not  left  alone,  and  the  failure  io  keep  it 
good  invalidated  policy ;  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  477,  hold- 
ing a  representation  that  one  is  a  farmer,  when  in  fact  he  is  a  slave-taker, 
avoids  policy;  Kelley  v.  Mutual  Life  Ins.  Co.,  75  Fed.  640,  as  containing 
discussion  of  effect  of  warranty  in  insurance  policy  made  with  reference 
to  future  events. 

Distinction  between  representations  and  warranties  in  insurance,  appli- 
cations.   Note,  16  Am.  Dec.  463. 

Continuing  warranty  in  fire  insurance  policy.    Note^  33  Am.  Bep.  832. 
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;A.voidaiice  of  insurance  contract  for  failure  of  insured  to  disclose  all 
material  facts.    Note,  6  £.  K  0.  833. 

As  to  ordinary  risks  connected  with  property,  If  no  representatlona  are 
asked  the  insured  is  under  no  obligations  to  give  any. 

Approved  in  Rochester  German  Ins.  Co.  v.  Schmidt,  151  Fed.  684,  hold- 
ing where  insurer  made  no  inquiries,  insured  who  owned  only  building  on 
lot,  entitled  to  recover  in  case  of  loss ;  Dumas  v.  Northwestern  National  Ins. 
Co.,  12  App.  D.  C.  258,  holding  where  one  has  only  conditional  ownership  of 
property,  no  recovery  can  be  had  on  policy  containing  condition  that  in- 
sured must  have  unconditional  ownership  of  property;  Humble  v.  German 
etc.  Ins.  Co.,  85  Kan.  146,  Ann.  Oas.  1912D,  630,  116  Pac.  474,  upholding 
right  of  insurer  to  collect  on  policy  made  on  oral  application  where  no  in- 
tentional concealment  made,  though  there  was  mortgage  on  property;  Lane 
V.  Inhabitants  of  Town  of  Harmony,  112  Me.  32,  Ann.  Oas.  19150,  874,  90 
Atl.  549,  where  architect  knew  limit  of  cost  of  building  desired  by  client, 
his  intentional  concealment  of  truth  as -to  cost  avoids  his  contract  with 
client;  Mutual  Fire  Ins.  Co.  v.  Goldstein,  119  Md.  90,  Ajul  Oas.  19140,  723, 
86  Atl.  37,  insurance  company's  slip  reciting  that  application  made,  de- 
livery of  premimn  note  and  that  there  is  nine  hundred  and  fifteen  dollars 
insurance  on  property  from  this  date,  constituted  a  contract  of  insur- 
ance, and  could  not  be  varied  by  policy  afterward  issued;  dissenting  opin- 
ion in  Glei;is  Falls  Ins.  Co.  v.  Michael,  167  Ind.  693,  8  L.  B.  A.  (N.  S.)  708, 
74  N.  E.  975,  majority  holding  where  policy  was  issued  without  written  ap- 
plication and  there  was  no  inquiry  or  information  from  insured  as  to  title, 
it  will  be  presumed  insurer  knew  insured  had  only  life  interest  therein  and 
policy  will  not  be  declared  void  because  containing  condition  that  title  must 
be  in  fee  simple ;  Continental  Ins.  Co.  v.  Munns,  120  Ind.  36,  5  L.  B.  A.  432, 
22  N.  E.  80,  holding  applicant  for  insurance  is  not  bound  to  disclose  that 
insured  property  is  encumbered,  unless  requested;  German  Mut.  Ins.  Co.  y. 
Niewedde,  11  Ind.  App.  627,  39  N.  E.  535,  where  provision  in  policy  that  it 
should  be  void  in  case  property  was  encumbered  was  held  waived  by  failure 
of  insurer  to  call  attention  of  insured  to  same;  Indiana  Ins.  Co.  v.  Pringle, 
21  Ind.  App.  569,  52  N.  E.  824,  holding  under  policy  failure  of  insured  to 
give  notice  of  encumbrances  avoided  policy ;  Bo^s  v.  American  Ins.  Co.,  30 
Mo.  69,  holdinj2j  failure  of  insured  to  state  portion  of  building,  a  store,  is 
used  as  a  dwelling  does  not  avoid  policy;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  C.  270,  15  S.  E.  583,  when  insurer  makes  no  inquiries,  insured  has 
a  right  to  assume  he  is  familiar  with  facts  as  to  risk;  Wytheville  Ins.  Co. 
V.  Stutz,  87  Va.  637,  13  S.  E.  80,  where  instruction  as  above  is  approved; 
Dooly  V.  Hanover  Ins.  Co.,  16  Wash.  159,  58  Am.  St.  Bep.  29,  47  Pac.  508, 
where  condition  in  policy  that  it  should  be  void  in  case  interest  of  insured 
be  other  than  unconditional,  was  held  waived,  where  application  was  oral 
and  no  questions  were  asked  respecting  title  of  insured. 

Concealment  of  material  facts  in  application  for  policy.    NotO;  40  Am. 
Dec.  350. 


113  LORD  V.  VEAZIB.  8  How.  251-25G 

Renewal  of  fire*  insurance  policy  after  fact  invalidating  original  has 
ceased  to  e^ust.    Note,  1  B.  R.  0.  614. 

Miscellaneons.  Cited  in  Bigham  v.  Carr,  21  Tex.  145,  and  Regan  v. 
Jones,  1  Wyo.  211,  not  in  point. 

8  How.  2B1-256,  12  Ii.  Ed.  1007,  LORD  ▼.  VRAZIB. 
Bilngliig  a  flctitioiw  inlt  1b  a  contempt  of  court. 

Approved  in  Van  Horn  y.  Kittitas  Ck>.,  112  Fed.  3,  holding  void  contract 
between  cosnty  and  hidder  for  its  bonds,  by  which  it  agrees  to  sell  bonds 
on  condition  that  bidder  bring  feigned  suit  to  determine  validity  of  issne^ 
18  void;  dissenting  opinion  in  Melton  v.  Commonwealth,  160  Ky.  664, 
Ii.  R.  A.  1915B,  689,  170  S.  W.  46,  majority  holding  physician  conspiring 
with  attorneys  to  induce  party  to  bring  suit  for  personal  injuries  not  guilty 
of  contempt  but  of  obstructing  justice. 

Attempt  to  deceive  court  as  contempt.    Note,  Ann.  Oas.  1912B,  1810. 

Bringing  or  inciting  false  or  fictitious  suit  as  contempt.    Note,  L.  R.  A. 
1915B,  689. 

JTudgment,  obtained  In  proceedings  where  Interest  of  plaintiff  and  defend- 
ant Is  the  same,  and  there  Is  no  real  contest,  is  a  nullity,  and  no  writ  of  error 
wiU  He  thereon. 

Approved  in  United  States  v.  Hamburg-Amerikanische  Co.,  239  U.  S. 
476,  60  L.  Ed.  391,  36  Sup.  Ct.  216,  holding  moot  character  of  controversy 
because  of  European  war  prevents  Supreme  Court  from  deciding  on  merits 
appeal  from  decree  as  to  whether  anti-trust  act  violated  by  combination  of 
steamship  companies  to  monopolize  Transatlanticv  transportation ;  Hatfield 
V.  King,  184  U.  S.  165,  46  L.  Ed.  483,  22  Sup.  Ct.  478,  holding  realty  of 
controversy  may  be  examined  on  appeal  on  motion  supported  by  affidavits ; 
Tyler  v.  Judges  of  the  Court  of  Registration,  179  U.  S.  409,  45  L.  Ed.  254, 
21  Sup.  Ct.  208,  holding  petitioner  for  prohibition  must  show  that  he  is 
interested  in  litigation  sought  to  be  prohibited;  Keely  v.  Ophir  Hill  Consol. 
Min.  Co.,  169  Fed.  605,  95  C.  C.  A.  96,  where  action  at  law  and  suit  in  equity 
submitted  nearly  simultaneously  and  were  based  on  same  question,  decision 
at  law  for  defendant  affirmed  on  appeal  renders  appeal  in  equity  suit  a 
moot  question;  Ex  parte  Steele,  162  Fed.  702,  where  there  is  real  contro- 
versy as  to  whether  there  are  two  district  judges,  and  if  so  as  to  their 
respective  power  of  removal  or  appointment  of  court  officials,  and  case 
actually  made  concerning  it,  it  was  not  moot  case,  though  judges  agreed 
in  advance  as  to  steps  actually  taken  to  present  issue;  Ridge  v.  Mankcr, 
132  Fed.  601,  67  C.  C.  A.  596,  decree  against  receiver  of  another  court 
canceling  mortgage  is  not  nullity  which  may  be  so  declared  in  collateral 
proceeding  merely  because  record  did  not  show  affirmatively  that  permis- 
sion to  bring  suit  obtained;  Western  Electric  Co.  v.  Anthracite  Tel.  Co., 
100  Fed.  304,  denying  preliminaiy  injunction  against  alleged  infringement 
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of  patent  where  there  is  douht  as  to  whether  it  wlUi  in  fact  adversary 
proceeding,  affirming  113  Fed.  835;  Benners  v.  State,  124  Ala.  99,  26 
South.  943,  refusing  to  dismiss  mandamus  conducted  in  amicable  way  in 
order  to  speed  decision  in  controversy  involving  real  parties  and  interests; 
€ampbell  v.  Campbell,  44  App.  D.  C.  153,  where  parties  to  pending  suit  sub- 
mit differences  to  arbitration  and  award  is  made,  award  cannot  be  attacked 
in  such  suit ;  Harp  v.  Abbeville  Invest.  Co.,  108  Ga.  176,  33  S.  E.  1001, 1002, 
holding  pendency  of  suit  originally  filed  for  purpose  of  administering  as- 
sets of  insolvent  corporation,  in  which  all  opposing  interests  have  become 
vested  in  one  person,  does  not  prevent  creditor  from  filing  suit  to  subject 
assets  to  payment  of  his  debts;  Princeton  Coal  etc.  Co.  v.  Gilmore^  170 
Ind.  370,  83  N.  E.  502,  dismissing  appeal  from  judgment  in  stockholders' 
suit  on  behalf  of  corpM)ration  against  directors  where  judgment  had  been 
released  by  court ;  Hale  v.  Berg,  41  Ind.  App.  52,  83  N.  E.  358,  holding  that 
where  objectors  to  liquor  license  had  appealed  and  license  had  expired 
before  appeal  was  presented  for  hearing,  it  should  be  dismissed;  State 
V.  Imel,  243  Mo.  189,  147  S.  W.  992,  Supreme  Court  will  not  determine 
whether  appeal  lies  by  executrix  from  order  appointing  administrator  pend- 
ing will  contest  where  it  appears  cohtest  had  been  determined  in  her  favor 
and  administrator  had  become  functus  officio;  Kalbfell  v.  Wood,  193  Mo. 
690,  92  S.  W.  234,  denying  prohibition  to  prevent  election  commissioners 
from  selecting  primary  election  officers  where  primary  held  before  provi- 
sional order  made  returnable;  In  re  Hutton's  Estate,  92  Mo.  App.  137,  re- 
fusing to  dismiss  appeal  from  overruling  exceptions  to  administrator's 
settlement  where  he  had  made  final  settlement  with  probate  court,  and 
exceptors  had  receipted  for  their  distributive  shares;  Carlson  v.  Helena, 
38  Mont.  584,  585,  586, 101  Pac.  164,  refusing  to  dismiss  appeal  from  order 
overruling  demurrer  in  suit  by  taxpayer  to  enjoin  city  from  issuing  bonds, 
where  no  collusion  shown;  Wedekind  v.  Bell,  26  Nev.  413,  69  Pac.  614, 
holding  where  parties  settle  controversy,  appeal  will  be  dismissed,  though 
it  has  been  argued  and  submitted;  School  District  v.  Crowell,  33  Or.  13, 
52  Pac.  694,  holding  no  appeal  lies  from  judgment  awarding  mandamus 
where  lower  court  has  complied  with  mandate;  Hamer  v.  Commonwealth, 
107  Va.  638,  59  S.  E.  400,  applying  rule  in  quo  warranto  involving  right 
to  office  of  judge  of  election  where  since  award  of  writ  of  error  term  of 
office  has  expired;  State  v.  Lambert,  52  W.  Va.  250,  43  S.  E.  177,  dis- 
missing appeal  from  mandamus  to  compel  clerk  to  put  name  on  election 
ballot,  where  pending  appeal  election  has  been  held;  dissenting  opinion  in 
State  ex  rel.  Chandler  v.  McQuillin,  229  Mo.  549,  553,  130  S.  W.  17,  19, 
majority  holding  Court  of  Appeals  had  no  right  to  suspend  proceedings  on 
appeal  to  investigate  good  faith  of  appellants  in  purchasing  another  judg- 
ment and  consolidating  it  to  confer  appellate  jurisdiction ;  Attorney  General 
ex  rel.  McRae  v.  Thompson,  167  Mich.  513,  133  N.  W.  535,  arguendo; 
Cleveland  v.  Chamberlain,  1  Black,  425,  17  L.  Ed.  98,  where  appellant  had 
purchased  and  taken  assignment  of  all  appellee's  interest;  American  Wood 
Paper  Co.  v.  Heft,  8  Wall.  336, 19  L.  Ed,  880,  s.  c,  131  U.  S.  xciii,  19  L.  Ed. 
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380^  wbere  pending  appeal  appellee  had  become  stockholder  in  appellant 
company;  DakoU  County  v.  Glidden,  113  U.  S.  226,  28  L.  Ed.  982,  5  Sup. 
Ct.  430,  where,  })ending  appeal,  suit  has  been  compromised  so  that  there 
was  no  longer  a  real  contest ;  Meyer  v.  Pritchard,  131  U.  S.  ccix,  2S  L.  Ed. 
961,  holding  if  letters  patent  be  surrendered  pending  appeal  in  action  re- 
lating to,  a  substantial  controversy  no  longer  remains  and  appeal  will 
be  dismissed;  Little  v.  Bowers,  134  U.  S.  557,  83  L.  Ed.  1020,  10  Sup.  Ct. 
622,  623,  yolontary  payment  of  a  tax  while  suit  is  pending  to  determine  its 
validity,  leaves  no  existing  cause  of  action,  and  requires  dismissal  of  writ 
of  error;  California  v.  San  P^blo  By.  Co.,  149  U.  S.  314,  37  L.  Ed.  749, 
13  Sup.  Ct.  878,  where,  pending  appeal  in  action  to  determine  the  validity 
of  an  assessment,  the  taxes  were  paid,  held,  writ  of  error  must  be  dis- 
missed; Mills  V.  Green,  159  U.  S.  653,  654,  40  L.  Ed.  294,  16  Sup.  Ct.  133, 
where,  pending  appeal,  without  fault  of  defendant,  an  event  occurs,  which 
renders  it  impossible  for  court  to  grant  plaintifiE  any  effectual  relief,  in 
case  it  should  decide  in  his  favor,  appeal  will  be  dismissed ;  Allen  v.  Georgia, 
166  U.  S.  140,  41  L.  Ed.  950,  17  Sup.  Ct.  526,  where  practice  of  State 
Supreme  Court  in  dismissing  appeal  in  criminal  cause  where  it  appeared 
appellant  had  escaped  from  jail  and  was  a  fugitive  from  justice,  was  ap- 
proved; American  Middlings  Purifier  Co.  v.  Vail,  15  Blatchf.  317,  318, 
Fed.  Cas.  308,  where  court  refused  to  decide  a  motion  for  preliminary  in- 
junction on  merits,  when  defendant  withdrew  all  opposition  to  motion; 
Weaver  v.  Kelly,  92  Fed.  421,  34  C.  C.  A.  423,  where  it  appeared,  defendant 
had  purchased  plaintiff's  interest  in  suit;  People  v.  Pratt,  30  Cal.  225, 
where  court  refused  to  decide  question  not  arising  in  due  course  of  litiga- 
tion; Smith  V.  Junction  Ry.  Co.,  29  Ind.  551,  where  it  appeared  suit  was 
fictitious,  appeal  was  dismissed  at  cost  of  real  party  to  action;  Roszell  v. 
Roszell,  105  Ind.  80,  4  N.  E.  425,  where  interest  of  nominal  defendant 
was  same  as  that  of  plaintiff,  real  defendant  was  allowed  to  defend  in 
name  of  nominal  defendant ;  State  v.  Westport,  135  Mo.  134,  36  S.  W.  667, 
where  collusive  suit,  brought  to  obtain  opinion  of  court  as  to  validity  of 
tax  bills,  was  dismissed;  State  v.  McCuUough,  20  Nev.  156,  18  Pac.  757, 
where  quo  warranto  proceedings  brought  to  obtain  judicial  determination 
as  to  who  possesses  power  of  appointment  to  an  office,  it  being  apparent 
defendant  will  remain  in  office  whatever  may  be  decision,  was  dismissed; 
Haley  v.  Eureka  Bank,  21  Nev.  135, 138, 12  L.  B.  A.  817,  818,  26  Pac.  66,  67, 
where  collusive  suit  between  a  corporation  and  its  secretary  was  dismissed ; 
Ward  V.  Alsup,  100  Tenn.  739,  740,  743,  46  S.  W.  574,  575,  where  object 
in  prosecuting  suit  was  to  obtain  a  decision  that  would  affect  third  per- 
sons, who  are  litigating  same  question  in  another  court,  cause  will  be  dis- 
missed, holding  further,  attorneys,  when  they  know  of  collusive  suits,  may 
call  attention  M  court  to  same,  whether  of  counsel  in  case  or  not ;  Franklin 
V.  Peers,  96  Va.  604,  29  S.  E.  321,  where,  appeal  from  judgment  on  appli- 
cation for  mandamus  was  dismissed,  it  appearing  controversy  had  been 
determined  on  its  merits  in  proper  court  while  appeal  was  pending;  dis- 
senting opinion  in  Gaines  v.  Hennen,  24  How.  628,  16  L.  Ed.  795,  majority 
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expressing  no  opinion  on  the  point ;  South  Spring  GoiA.CIo.  y.  Amador  Gold 
Co.,  146  U.  S.  301,  36  L.  Ed.  718,  12  Sup.  Ct.  921,  trnd  Berks  County  v. 
Jones,  21  Pa.  St.  416,  arguendo;  O'Connor  v.  Irvine,  74  Cal.  441,  16  Pac. 
238,  and  In  re  Burdick,  162  111.  62,  76,  44  N.  E.  414,  422,  holding  a  collu- 
sive suit  will  be  dismissed  at  instance  of  any  party  who  may  be  prejudiced 
by  it,  or  at  instance  of  stranger  appearing  amicus  curiae. 

Distinguished  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
976,  986,  holding  in  suit  to  obtain  issuance  of  patent  which  may  be  ex  parte, 
the  uniting  of  adverse  interests  when  disclosed  to  court  is  not  collusive; 
Succes»on  of  Dauphin  (Choppin  v.  Dauphin),  112  La.  134,  36  South.  298, 
deciding  compromise  judgment  res  adjudicata  on  question  of  succession; 
State  ex  rel.  Ridge  y.  Smith,  160  Mo.  86,  61  S.  W.  716,  admission  on  trial 
that  charter  amendments  were  void  does  not  eliminate  question  of  their 
validity,  so  as  to  deprive  Supreme  Court  of  jurisdiction;  Farmers'  Loan 
&  Trust  Co.  V.  Green  Bay  etc.  R.  R.  Co.,  10  Biss.  216,  6  Fed.  112,  arguendo ; 
Kansas  City,  Ft.  S.  &  M.  Ry.  Co.  v.  Morgan,  76  Fed.  435,  436,  21  C.  C.A. 
468,  where  question  raised  was  whether  fraud  in  procuring  judgment  could 
be  shown  by  parties  thereto  in  collateral  proceedings;  Wilmington  &  W. 
R.  Co.  V.  Board  of  Railroad  Commissioners,  90  Fed.  37,  where  there  was  a 
J  real  controversy;  Fesler  v.  Bray  ton,  146  Ind.  73,  82  L.  B.  A.  579,  44  N.  E. 
37,  on  ground  that  collusion  between  parties  to  suit  was  not  shown;  dis- 
senting opinion  in  Haley  v.  Eureka  Bank,  21  Nev.  142,  12  L.  B.  A.  820, 
26  Pac.  69,  majority  dismissing  fictitious  suit  between  corporation  and  its 
secretary.  , 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Gas.  953. 

Amicus  euriae.    Note,  Ann.  Gas.  1915A,  195. 

Miscellaneous.  Cited  in  Muskogee  Gas  etc.  Co.  v.  Haskell,  38  Okl.  361, 
362,  Ann.  Gas.  1916A,  190,  132  Pac.  1099,  1100,  affidavits  of  third  persons 
may  be  heard  in  appellate  court  in  support  of  motion  to  dismiss  appeal 
on  ground  that  there  is  no  real  controversy ;  Harris  v.  Hopson,  6  Tex.  533^ 
as  an  instance  where  Supreme  Court  received  and  examined  affidavits  for 
purpose  of  sustaining  its  jurisdiction. 

8  How.  266-258,  12  Ii.  Ed.  1070,  PEALE  Y.  (PHIPPa 

Error  In  citation,  in  misnaming  a  married  woman,  is  not  fatal  in  case 
coming  ftom  Louisiana,  since  it  is  practice  there  for  husband  to  assent  when 
wife  brings  suit,  so  that  his  name  is  merely  a  matter  of  form. 

Approved  in  Citizens'  Bank  v.  Farwell,  66  Fed.  672,  6  C.  C.  A.  24,  holding 
it  harmless  error  in  suit  against  a  firm,  that  in  some  of  later  papers  one 
member  of  firm,  whose  name  is  "Hannon,"  was  called  '*Harmon";  United 
States  Mutual  Accident  Assn.  v.  Weller,  30  Fla.  219,  11  South.  788,  hold- 
ing it  immaterial  error  that  a  party  is  described  in  one  part  of  writ  as 
"next  friend,"  and  in  another  as  *  'guardian." 
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Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  844. 

a  How.  268-262,  12  Ii.  Ed.  1070,  WILSON  ▼.  BABNUH. 

QaestioinB  to  be  certifled  txcm  Oircmt  Courts  are  limited  to  questions  of 
law;  anestion  whether  a  machine  Is  substantially  like  a  thing  patented  cannot 
ho  eertlfled. 

Approved  in  Dennistoun  v.  Stewart,  18  How.  568,  15  L.  Ed.  490»  where 
court  refused  to  take  jurisdiction  of  cause  when  certificate  referred  entire 
law  of  case  as  it  might  arise  on  supposed  facts  not  found  by  juzy ;  Sillinian 
V.  Hudson  River  Bridge  Co.,  1  Black,  584,  17  L.  Ed.  84,  whether  evidence 
is  sufficient  to  prove  averment  in  pleading  is  question  of  fact,  which  will 
not  be  decided  on  certificate  of  opinion;  Brobst  v.  Brobst,  4  Wall.  2,  18 
L.  Ed.  387,  where  court  refused  to  decide  question  which  involved  an  ex- 
amination of  evidence ;  Weeth  v.  New  England  Mortgage  Co.,  106  U.  S.  606, 
27  L.  Ed.  100, 1  Sup.  Ct.  92,  where  court  refused  to  decide  whether  evidence 
{supported  findings ;  United  States  v.  Waddell,  112  U.  S.  81,  28  L.  Ed.  674, 
5  Sup.  Ct.  37,  where  cause  was  remanded,  because  question  certified  did 
not  raise  a  distinct  proposition  of  law;  California  Paving  Co.  v.  Molitor, 
113  U.  S.  616,  617,  28  L.  Ed.  1108, 1109,  5  Sup.  Ct.  621,  622,  cause  remanded, 
where  question  certified  presented  mixed  question  of  law  and  fact;  Water- 
ville  V.  Van  Slyke,  116  U.  S.  701,  29  L.  Ed.  773,  6  Sup.  Ct.  623,  and  Jewell 
V.  Knight,  123  U.  S.  432,  31  L.  Ed.  192,  8  Sup.  Ct.  194,  holding  question 
whether  delivery  of  goods  to  one  creditor  by  way  of  preference  is.  fraudu- 
lent as  against  other  creditors,  involves  question  of  fact,  and  cannot  be 
decided  on  certificate  of  division  of  opinion ;  Bagg  v.  Detroit,  5  Mich.  69, 
where  practice  in  State  courts  was  under  consideration. 

Definiteneds  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

8  How.  263-274,  12  Ii.  Ed.  1072,  DOE  Y.  WATSON. 

Construction  of  "and"  for  "or"  or  vice  versa  in  wills.  Notes,  48  Am. 
Dec.  569 ;  19  Ann.  Oaa.  92S. 

Time  to  which  contingency  of  death  of  legatee  or  devisee  without  child 
or  issue,  upon  which  gift  conditioned  is  referable.  Note,  25  L.  B.  A. 
(N.  S.)  1154. 

8  How.  274-293,  12  L.  Ed.  1077,  SEED  Y.  PBOPBIETOB8  OF  LOOKS  AND 
CAKAL8. 

Wliere  a  deed  Is  indefinite  in  the  description  of  boundaries,  the  construc- 
tion given  by  parties  thereto,  as  shown  by  their  acts  and  admissions,  is  deemed 
to  be  true  one,  unless  contrary  be  clearly  shown. 

Approved  in  Veve  y  Diaz  v.  Sanchez,  226  U.  S.  241,  57  L.  Ed.  204,  33 
8ap.  Ct.  36,  holding  in  determining  what  is  included  in  conveyance,  quan- 
tity must  yield  to  locative  lines  of  adjoining  owners;  Co-operative  Bldg. 
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Bank  v.  Hawkins,  30  R.  I.  187,  73  Atl.  623,  holding  extrinsic  evidence 
and  general  expressions  in  description  ineffective  to  override  definite  calls 
and  extend  lines  in  deed;  Staub  v.  Hampton,  117  Tenn.  739,  101  S.  W. 
784,  holding  that  survey  of  land  intended  to  be  conveyed  controlled  descrip- 
tion in  deed,  notwithstanding  it  was  not  within  calls;  Parkinson  v.  Mc- 
Quaid,  54  Wis.  477,  478,  11  N.  W.  684,  where  evidence  was  admitted  to 
show  intention  of  parties  to  deed  so  that  effect  might  be  given  to  such 
intention. 

Doty  of  constmlng,  so  far  as  Intent  can  be  elicited  from  deed  itself,  is  on 
court,  but  ambiguity  in  application  of  description  to  external  objects  is  gnea- 
tion  for  Jury. 

Approved  in  Peters  v.  McLaren,  218  Fed.  417,  134  C.  C.  A.  198,  holding 
execution  of  deed  of  property  of  insolvent  partnership  by  one  partner  to 
another  ended  partnership  and  conveyed  absolutely  all  grantor's  interest 
therein ;  Denver  etc.  R.  R.  Co.  v.  Divelbiss,  13  Colo.  App.  309,  57  PaC  745, 
holding  in  action  against  railroad  for  killing  stock  it  was  for  jury  to  de- 
termine locus  of  accident;  Deery  v.  Cray,  10  Wall.  272,  19  L.  Ed.  890, 
and  Cato  v.  Stewart,  28  Ark.  150,  where  parol  testimony  was  admitted  to 
explain  latent  ambiguity  in  deed ;  Cox  v.  Hart,  145  U.  S.  389,  86  L.  Ed.  747, 
12  Sup.  Ct.  967,  holding  it  proper  to  admit  parol  testimony  to  explain 
ambiguity  in  marshal's  deed,  and  to  leave  determination  of  question  to 
jury ;  Indiana  Central  Canal  Co.  v.  State,  53  Ind.  591,  and  Hooten  v.  Comer- 
ford,  152  Mass.  594,  28  Am.  St.  Rep.  861,  26  N.  E.  408,  admitting  parol 
testimony  to  apply  terms  of  deed  to  subject  matter;  to  same  effect.  Bell 
v.  Woodward,  46  N.  H.  332;  Pope  v.  Bell,  37  N.  J.  Eq.  496,  where  am- 
biguity in  reservation  in  deed  was  explained  by  evidence  dehors  the  instru- 
ment itself;  to  same  effect,  Hagerty  y.  Lee,  48  N.  J.  Eq.  101,  21  Atl.  935; 
dissenting  opinion  in  Tucker  v.  Satterthwaite,  123  N.  C.  533,  31  S.  E.  729, 
majority  holding  under  circumstances,  the  construction  of  terms  in  instm- 
ment  was  a  matter  of  law  for  court ;  Poacher  v.  Strauss,  47  Miss.  365,  and 
Broadman  v.  Lake  Shore  Ry.  Co.,  84  N.  Y.  173,  both  arguendo. 

Verdict  upon  whicli  no  Judgment  has  been  rendered  has  not  tlie  effect  of 
res  adjndicata. 

Approved  in  Aurora  y.  West,  7  Wall.  93,  19  L.  Ed.  46,  where  it  was  held 
judgment  of  appellate  tribunal  reversing  that  of  court  of  original  juris- 
diction and  remanding  cause  for  further  proceedings,  cannot  operate  as  an 
estoppel;  Smith  v.  McCool,  16  Wall.  561,  21  L.  Ed.  325,  where  court  held 
special  verdict  in  ejectment  suit  upon  which  judgment  was  rendered,  but 
was  set  aside  in  appellate  court,  could  not  be  used  to  establish  facts  found 
in  it. 

8  jaow.  29&-316^  12  L.  Ed.  1085,  MENABiyS  HEIB8  Y.  MASSET. 

Power  of  lieutenant-goTemor  of  Upper  Louisiana  to  grant  concessiooi,  and 
process  by  whicli  grantees  perfected  their  titles,  discussed. 
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Approved  in  United  States  y.  Hartneli,  22  How.  289,  16  L.  Ed.  342,  in 
eonstming  grant  made  by  6k)vemoT  of  Calif  omias  when  they  were  Mexican 
territory;  Smith  v.  Madison,  67  Mo.  701,  702,  and  Paschal  v.  Perez,  7  Tex. 
370,  in  general  discussion  as  to  manner  of  making  Spanish  grants. 

An  muurveyed  concesston,  having  no  defined  boundaries,  made  by  lieuten- 
ant-governor of  upper  Iioui8lan%  In  1799,  will  not  be  considered  "property," 
ao  as  to  come  witbln  protection  of  treaty  of  1803,  with  France. 

Approved  in  Cousin  v.  Blanc's  Executor,  19  How.  210, 15  L.  Ed.  605,  hold- 
ing, until  a  grant  has  been  surveyed  and  survey  approved,  government 
might  give  title  to  others  to  land  embraced  within;  Burgess  v.  Gray,  15 
Mo.  223,  holding  unconfirmed  inchoate  title,  originating  under  Spanish 
grant,  has  no  standing  either  in  court  of  law  or  equity;  Muse  v.  Arlington 
Hotel  Co.,  68  Fed.  644,  arguendo. 

Upon  transfer  of  Iioulsiana  to  United  States,  the  power  passed  to  United 
States  to  give  or  withhold  the  completion  of  imperfect  titles. 

Approved  in  Glenn  v.  United  States,  13  How.  258,  14  L.  Ed.  136  (affirm- 
ing Hempst.  402,  Fed.  Cas.  5481),  in  holding  no  standing  can  be  allowed 
imperfect  claims  in  judicial  tribunals  until  confirmed  by  Congress,  directly 
or  indirectly;  Mins  v.  Higgins,  39  Ala.  17,  19,  in  holding  power  of  con- 
firming incomplete  Spanish  grants  rests  with  political  departments  of  gov- 
ernment; to  same  effect,  in  Leese  v.  Clark,  3  Cal.  26;  Chastang  v.  Dill, 
19  Ala.  430,  holding,  where  claimant  under  Spanish  grant  has  his  claim 
confirmed  by  Congress,  his  title  is  founded  on  act  of  Congress  and  not  on 
Spanish  grant. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  42,  on  ground  that  title 
Tinder  Mexican  grant  was  absolute  before  dominion  over  territory  passed 
to  United  States.  ^ 

Where  concession  has  not  been  confirmed  until  lands  embraced  tberein 
liave  been  patented  to  others,  the  title  conferred  by  confirmation  must  give 
way  to  that  given  by  patent,  unless  the  lands  so  confirmed  have  by  some  law 
been  protected  ftom  location  of  patents. 

Approved  in  Teedlee  v.  McNeely,  104  La.  606,  607,  29  South.  249,  hold- 
ing where  i>arty  holds  lands  under  confirmed  grant,  followed  by  surveys, 
he  will  be  protected  from  claim  under  certificate  of  land  of&ce  receiver; 
Ledoux  V.  Black,  18  How.  475,  15  L.  Ed.  458,  where  patentee  was  held  to 
have  better  title  than  grantee  under  concession ;  Dent  v.  Emmeger,  14  Wall. 
313,  20  li.  Ed.  839,  where  title  of  village  to  lands  under  acts  of  Congress 
was  held  superior  to  that  of  individual  whose  claim  originated  before  that 
of  village,  but  had  not  been  confirmed  until  subsequent  to  time  claim  of 
village  was  confirmed;  Dufresne  v.  Haydel,  7  La.  Ann.  663,  where  land 
already  belongs  to  an  individual,  either  by  sale  or  legal  confirmation,  the 
subsequent  issue  of  a  patent  to  another  person,  inures  to  benefit  of  true 
owner;  Hood  v.  Martin,  11  La.  Ann.  554,  holding,  where  State  has  sold 
a  warrant  to  one  person,  the  Governor  does  not  have  power  to  grant 
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patent  to  any  other  person  than  him;  dissenting  opinion  in  Dent  v.  Siger- 
son,  29  Mo.  516,  majority  distinguishing  where  land  was  officially  surveyed 
under  confirmation  two  years  before  it  was  confirmed  to  other  parties; 
Funkhouser  v.  Langkopf ,  26  Mo.  461,  and  St.  Louis  Pub.  Schools  v.  Walker, 
40  Mo.  402,  404,  both  arguendo. 

Distinguished  in  Ballance  v.  Tesson,  12  111.  330,  holding  so  much  of  land, 
within  ancient  village  of  Peoria,  as  was  confirmed  to  settlers  by  act  of 
Congress,  of  1823,  was  withdrawn  from  sale,  and  no  title,  as  against 
claimants  and  their  representatives,  could  be  acquired  by  pre-emption; 
Dent  v.  Sigerson,  29  Mo.  513,  where  land  was  officially  surveyed  under 
confirmation,  two  years  before  it  was  confirmed  to  other  parties. 

Mere  floating  claim,  founded  on  a  concession  tliat  was  ordered  to  be 
located  by  survey,  but  no  survey  or  location  lias  been  made,  is  not  protected 
by  act  of  1811,  reserving  ftom  sale  certain  public  lands. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  172,  175,  76 
Pac.  317,  318,  title  to  imperfect  grant  does  not  pass  out  of  United  States 
on  decree  of  court  of  pnvate  land  claims  and  land  not  taxable  until  con- 
firmation by  that  court  of  survey;  Willot  v.  Sandford,  19  How.  82, 15  L.  Bd. 
549,  where  act  of  1811  was  held  not  to  reserve  lands  held  under  uncon- 
firmed claim;  Hall  v.  Papin,  24  How.  144,  16  L.  Ed.  643,  where  there  were 
conflicting  claims  as  to  lots  in  village  of  Peoria,  Illinois,  confirmed,  by  act 
o^  Congress,  to  settlers;  Cannon  v.  White,  16  La.  Ann.  89,  holding  act  of 
1828,  conferring  claims  to  certain  lands  in  Louisiana,  does  not  preclude 
government  from  selling  same  lands  to  others,  for  land  was  not  surveyed 
or  described  in  manner  to  designate  it  with  sufficient  certainty;  dissenting 
opinion  in  Fremont  v.  United  States,  17  How.  673,  16  L.  Ed.  262,  arguendo. 

Where  claims  ^ere  conflrmed  according  to  the  concession,  a  subsequent 
survey,  made  in  mode  pointed  out  by  law,  is  conclusive  upon  United  States  and 
confirmee,  to  show  that  land  included  in  survey  was  land,  title  to  which  was 
confirmed. 

Approved  in  Bryan  v.  Forsyth,  19  How.  336,  15  L.  Ed.  676,  applying  prin- 
ciple to  surveys  made  of  village  lots  in  Peoria,  Illinois,  under  act  confirming 
claims  thereto ;  Magee  v.  Hallett,  22  Ala.  718,  and  Carondelet  v.  McPherson, 
20  Mo.  200,  203,  204,  holding,  where  town,  through  its  authorities,  consented 
to,  accepted  and  acted  upon  a  survey  of  its  commons  as  correct,  it  is  estopped 
from  afterward  claiming,  as  common,  land  outside  of  survey,  against  party 
having  acquired  title  thereto  upon  faith  of  con*ectness  of  survey;  to  same 
effect,  Carondelet  v.  St.  Louis,  1  Black,  189, 17  L.  Ed.  106  (affirming  25  Mo. 
463,  29  Mo.  534) ;  Guitard  v.  Stoddard,  16  How.  612,  14  L.  Ed.  1038,  ar- 
guendo; Smith  V.  St.  Louis,  21  Mo.  39,  where  confirmee  was  not  allowed 
land  formed  by  accretion  when  he  had  accepted  survey  calling  for  street 
along  bank  of  river  as  boundary;  dissenting  opinion  in  Dent  v.  Sigerson, 
29  Mo.  519,  and  Vasquez  v.  Ewing,  42  Mo.  258,  both  arguendo. 

Miscellaneous.  Cited  in  United  States  v.  Philadelphia,  11  How.  652,  IS 
L.  Ed,  862,  Sullivan  v.  Richardson,  33  Fla.  109,  14  South.  707,  and  Han-  . 
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coek  ▼.  McKinney,  7  Tex.  449,  as  containing  example  of  form  of  Spanish 
title;  Tobin  v.  Walkinshaw,  McAU.  167,  Fed.  Cas.  14,^069,  for  facts;  Hanni- 
bal &  St.  Jo.  R.  R.  Co.  y.  Smith,  41  Mo.  333,  as  authority  for  showing 
power  to  determine  on  what  specific  tracts  of  land  an  act  shall  operate 
as  a  grant  of  title,  is  a  political  function;  Gibson  y«  Chouteau,  7  Mo.  App» 
6,  not  in  point. 

8  How.  317-346,  12  Ii.  Ed.  1095,  BISSISUi  T.  PEMBOSE. 

General  and  unlocated  Bpanisli  concession  granted  prior  to  tbe  transfer 
of  Iionliriana,  if  snrreyed  privately  snbsequently  \o  transfer,  and  such  survey 
Is  recognized  by  commissioners  appointed  under  act  of  1805,  is  sufficiently  desig- 
nated and  located  as  to  be  reserved  from  sale  by  virtue  of  act  of  1811,  and, 
consequently,  a  new  Madrid  certificate  located  thereon  is  invalid. 

Approved  in  Teedlee  v.  McNeely,  104  La.  611,  29  South.  251,  holding 
where  party  holds  lands  under  confirmed  grant,  followed  by  surveys,  he 
will  be  protected  from  claim  under  certificate  of  land  office  receiver; 
Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  373,  39  L.  Ed» 
190,  15  Sup.  Ct.  110  (affirming  44  Fed.  831),  as  authority  for  holding  a 
patent  may  be  declared  void  if  issued  for  land  reserved  from  sale ;  to  same 
effect.  Northern  Pacific  Ry.  Co.  v.  Cannon,  46  Fed.  238;  Sanborn  v.  Vance, 
69  Mich.  226,  37  N.  W.  274,  where  homestead  entry,  within  bounds  of 
earlier  grant  and  confirmation,  was  held  to  have  not  been  made  in  good 
faith;  Easton  v.  Salisbury,  23  Mo.  104,  following  rule;  Franklin  v.  Kelley, 
2  Neb.  96,  arguendo;  Mward  v.  Massey,  8  How.  309,  12  L.  Ed.  1091,  in 
holding  provision  in  act  of  1811,  reserving  certain  lands  from  sale,,  is  ex- 
ception to  general  powers  conferred  on  officers  to  sell. 

Distinguished  in  Morehouse  v.  Phelps,  21  How.  305,  16  L.  Ed.  148,  where 
there  was  conflicting  claims  to  land  to  which  the  paramount  title  was  in 
the  United  States;  Carondelet  v.  St.  Louis,  1  Black,  189,  17  L.  Ed.  105, 
in  holding  act  of  1812  did  not  pass  title  to  village  commons  until  same 
should  be  surveyed  and  located ;  Minis '  Heirs  v.  Higgins,  39  Ala.  20,  where 
confirmed  claim  had  no  reference  to  any  tract  with  defined  boundaries; 
Waller  v.  Von  Phul,  14  Mo.  87,  where  confirmed  claim  was  not  surveyed 
until  an  entry  had  been  made  on  lands  and  piitent  issued  to  bona  fide 
purchaser;  State  v.  Ham,  19  Mo.  602,  where  title  passed  to  State  prior 
to  time  same  lands  were  confirmed  to  claimant  as  Spanish  grant. 

Grant  confirmed  under  ad  of  1836,  where  commissioners  had  recommended 
claim  generally,  may  be  corrected  for  errors  in  survey. 

Approved  in  Teedlee  v.  McNeely,  104  La.  612,  29  South.  251,  holding 
where  party  holds  lands  under  confirmed  grant,  followed  by  surveys,  he 
will  be  protected  from  claim  under  certificate  of  land  office  receiver; 
Eslava's -Heirs  v.  Boiling,  22  Ala.  739,  in. holding  confiipnation  of  Eslava's 
claim  did  not  conclude  question  of  possession  as  between  Eslava's  heirs 
and  others. 

"Under  act  of  1836,  assignee  of  Spanish  claim  could  i^btain  conllnBation  in 
name  of  assignor  for  his  own  benefit. 
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Approved  in  Landes  y.  Brant,  10  How.  374,  IS  L.  Ed.  460,  wiiere,  pend- 
ing confirmation  of  grant,  claimant's  right  was  sold  under  execution; 
Massey  v.  Papin,  24  How.  364,  16  L.  Ed.  735  (affirming  27  Mo.  451),  where 
claimant  had  mortgaged  his  right  to  land;  Carpenter  v.  Rannels,  19  Wall. 
146,  22  L.  Ed.  80  (affirming  45  Mo.  589,  591),  where  claimant,  having  as- 
signed his  title,  it  was  held  the  issuance  of  title  to  him  inured  to  benefit 
of  his  assignee;  Connoyer  v.  Schaeffer,  22  Wall.  261,  262,  263,  22  L.  Ed. 
838  (affirming  36  Mo.  483,  484,  and  45  Mo.  140),  where  grant  was  held  to 
be  to  claimant,  although  his  name  was  omitted  from  form  of  confirmation, 
and  that  of  original  grantee  inserted;  Chastang  v.  Armstrong,  20  Ala.  626, 
where  title  was  confirmed  to  legatees  under  will  made  by  original  claimant; 
Cavender  v.  Smith,  3  G.  Greene,  356,  66  Am.  Dec.  646,  holdii^  title  ac- 
quired on  execution  sale  cannot  be  defeated  by  execution  defendant,  on 
ground  patent  bore  date  subsequent  to  sale. 

Where  specified  tract  of  land  la  conflrmed  according  to  ascertained  bound- 
aries, the  confirmee  takes  title  on  whidi  lie  may  sue  in  ejectment. 

Approved  in  Chastang  v.  Dill,  19  Ala.  430,  where  plaintiff  in  ejectment 
showed  his  ancestor  had  presented  claim  to  land  in  question  to  commis- 
sioners, who  had  approved  it,  and  that  it  was  afterward  confirmed  by  act 
of  Congress;  McCune  v.  0 'Fallon,  32  Mo.  20,  where  grant,  although  un- 
surveyed,  was  definitely  located ;  Bryan  v.  Forsyth,  19  How.  337,  16  L.  Ed. 
675,  Maguire  v.  Tyler,  8  Wall.  661,  19  L.  Ed.  823  (reversing  40  Mo.  441), 
and  Waterman  v.  Smith,  13  Cal.  412,  413,  all  arguendo. 

Distinguished  in  Stanford  v.  Taylor,  18  How.  412,  16  L.  Ed.  464,  where 
bounds  of  grant  were  not  ascertained;  also  on  same  grounds,  Snyder  v. 
Sickles,  98  U.  S.  212,  214,  26  L.  Ed.  101,  102. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A.  783. 

Miscellaneous.  Cited  in  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309, 
95  Pac.  798,  holding  Indian  after  receiving  his  certificate  of  allotment 
can,  after  removal  of  restrictions  on  alienation,  and  before  receiving 
patent,  execute  deed  to  that  part  of  allotment  not  designated  as  homestead; 
Landes  v.  Brant,  10  How.  370,  IS  L.  Ed.  469,  and  dissenting  opinion  in 
Frost  V.  Missionary  Society,  56  Mich.  89,  22  N.  W.-  203,  not  in  point ;  dis- 
senting opinion  in  Fremont  v.  United  States,  17  How.  576,  16  L.  Ed.  268, 
erroneously;  Tyler  v.  Magwire,  17  Wall.  280,  21  L.  Ed.  682,  in  statement 
of  case.  The  following  cite  the  ease  as  to  effect  long-continuous  practice 
under  a  statute  will  have  on  judicial  construction  of  same :  Talcott  v.  Pine 
Grove,  1  Flipp.  156,  Fed.  Cas.  13,735,  Clark  v.  Mowyer,  5  Mich.  468,  Brit- 
ton  V.  Perry,  14  Mich.  67,  and  Westbrook  v.  Miller,  56  Mich.  152,  22 
N.  W.  257. 

*^ 
8  How.  345-366,  12  L.  Ed.  1107,  MIUiS  T.  STODDABD. 

The  act  of  1836^  confirming  concesstons  approved  by  the  commission,  did 
not  affect  titles  of  persons  wlio  liad  previoiisly  located  on  sach  lands,  under 
laws  of  United  States. 
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Approved  in  Delanriero  y.  Emisoiii  15  How.  538,  14  L.  Ed.  805,  where 
Congress  granted  lands  to  State  and  State  sold  same  to  its  citizens,  a 
subsequent  confirmation,  by  Congress,  of  Spanish  concession,  embracing 
such  lands,  g^ves  Spanish  claimant  no  title;  to  same  effect,  State  v.  Ham, 

19  Mo.  602;  Warren  y.  Shuman,  5  Tex.  456,  where,  by  laches  of  claimant, 
in  bringing  suit  to  establish  his  certificate,  the  land  claimed  became  sub- 
ject to  location,  and  a  subsequent  confirmation  of  claim  was  held  not  to 
divest  title  acquired  under  patent  in  meantime;  Howard  v.  Perry,  7  Tex. 
264,  aiguendo;  Lewis  v.  Mixon,  11  Tex.  571,  and  Jennings  v  Dc  Cordova, 

20  Tex.  515,  as  containing  discussion  of  doctrine  relating  to  junior  patent 
being  overreached  by  older  and  better  equity. 

Entry  under  New  Madrid  certificate,  on  lands  claimed  under  Qpftnish  con- 
cession, where  claim  has  been  filed  according  to  acts  of  Oongieaa,  and  lands 
mre  resenred  from  sale,  gives  no  title. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  334,  holding 
that  power  company  which  without  right  had  entered  on  public  lands,  later 
included  in  forest  reservaton,  appropriated  water  therefrom  and  built 
thereon  plant,  had  conferred  upon  it  jio  rights  under  act  February  1,  1905 ; 
Easton  v.  Salisbury,  23  Mo.  104,  106,  following  rule;  Day  Co.  v.  State, 
68  Tex.  541,  4  S.  W.  871,  as  authority  for  holding  patent  issued  contrary 
to  law  is  void ;  Sherwood  v.  Fleming,  25  Tex.  Supp.  427,  holding  patent 
issued  by  government  to  land  lying  within  Mississippi  and  Pacific  Railroad 
veservation,  invalid. 

Distinguished  in  Mackay  v.  Easton,  19  Wall.  632,  22  L.  Ed.  214,  and 
Bryan  v.  Shirley,  53  Tex.  451,  ^3,  454,  holding  a  patent  will  not  be  held 
void  at  suit  of  partly  having  no  equities  prior  to  issuance  of  patent. 

Miscellaneous.    Cited  for  facts  in  Bunnel  v.  Stoddard,  4  Fed.  Cas.  676. 

ft 

S  How.  366-884,  12  Ii.  Ed.  1115,  OAIiDWELL  ▼.  X7NITED  STATES. 

Title  of  United  States  to  goods  forfeited  Is  not  consummated  until  after 
Judicial  condemnation. 

Approved  in  Summers  v.  Clark,  29  La.  Ann.  102,  holding  purchaser  of 
goods  liable  to  forfeiture  under  revenue  laws  acquires  no  title;  The  Nabob, 
1  Brown,  119,  Fed.  Cas.  10,002,  holding  fact  that  a  vessel  is  subject  to 
forfeiture  does  not  prevent  its  owner  from  maintaining  libel  to  recover 
damages  for  injuries  committed  on  it;  The  Kate  Heron,  6  Sawy.  110,  Fed. 
Cas.  7619,  holding  purchaser  in  good  faith  of  vessel  liable  to  forfeiture, 
before  seizure,  acquires  title  thereto,  and  he  may  hold  same  against  United 
States;  Wesscls  v.  Beeman,  87  Mich.  490,  49  N.  W.  486,  where,  in  trover 
by  vendee  for  conversion  of  goods,  evidence  of  forfeiture  offered  by  de< 
f endant  for  purpose  of  showing  title  in  third  person,  was  held  inadmissible ; 
Tracey  v.  Corse,  58  N.  Y.  149,  holding,  if  after  seizure,  possession  is  aban- 
doned by  government,  and  decree  of  forfeiture  is  not  obtained,  title  and 
right  of  possession  is  in  original  owner. 
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Under  sectdon  66,  act  of  1799,  In  wblch  the  forfeiture  is  tbe  goods  or  tiielr 
value,  United  ^tatee  has  no  title  in  goods  until  an  election  has  been  made^ 
either  to  recoyer  goods  ox  their  value. 

Approved  in  The  Ranier,  Deady,  440,  Fed.  Cas.  11,565,  holding,  where 
penalty  against  vessel  for  violation  of  navigation  laws  is  in  alternative, 
i.  e.,  forfeiture  of  interest  or  payment  of  fixed  amount,  neither  takes  effect 
until  government  makes  its  election;  United  States  v.  Sixty- four  Barrels 
of  Spirits,  3  Cliff.  317,  Fed.  Cas.  16,306,  the  forfeiture  being  conditional, 
it  was  held  the  title  of  innocent  purchaser,  acquired  before  seizure  by 
United  States,  was  protected;  United  States  v.  Cases  of  Books,  2  Bond, 
286,  Fed.  Cas.  16,258,  holding  bona  fide  lien  on  property  created  before 
government  made  election  to  proceed  for  forfeiture,  or  sue  for  value,  will 
be  sustained ;  United  States  v.  Sundry  Boxes,  2  Bond,  344,  Fed.  Cas.  16,418, 
where  goods  passed  to  innocent  purchaser  before  United  States- made  elec- 
tion; Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  600,  holding,  where  freight 
was  earned  before  government  made  its  election,  it  must  be  paid  out  of 
proceeds  of  sale  of  goods,  in  case  government  decides  to  declare  them 
forfeited;  United  States  v.  Maillard,  4  Ben.  467,  Fed.  Cas.  15,709;  United 
States  V.  Willets,  5  Ben.  224,  Fed.  Cas.  16,699,  United  States  v.  York  Street 
Spinning  Co.,  17  Blatchf .  139,  Fed.  Cas.  •  16,781,.  and  United  States  v, 
Segars,  27  Fed.  Cas.  1017,  all  arguendo. 

Under  section  68,  act  of  1799,  the  forfeiture  is  the  fUstntory  transfer  of 
rii^t  to  the  goods  at  the  time  the  offense  is  committed,  and  so  avoids  all  inter- 
mediate-sales between  commission  of  offense  and  condemnation. 

Approved  in  United  States  v.  One  Dark  Bay  Horse,  130  Fed.  241,  where 
horse  imported  without  payment  of  duty  had  beeq  owned  by  claimant 
for  more  than  five  years  without  suspicion  of  its  importation,  proceedings 
for  forfeiture  barred;  Henderson's  Distilled  Spirits,  14  Wall.  56,  20  L.  Ed* 
817,  and  United  States  v.  Fifty-six  Barrels  of  Whisky,  .1  Abb.  100,  102, 
Fed.  Cas.  15,095,  where  bona  fide  purchasers  of  property,  which  had  been 
forfeited,  were  not  protected  against  title  of  government;  to  same  effect, 
United  States  v.  Four  Cases  Lastings,  10  Ben.  373,  Fed.  Cas.  15,145;  United 
States  V.  Bark  Reindeer,  2  Cliff.  68,  Fed.  Cas.  16,144,  sustaining  jurisdic- 
tioil  of  Federal  court  over  vessel  as  against  States  court,  when  State  court 
acquired  jurisdiction  subsequent  to  commission  of  wrongful  act,  which 
operated  as  forfeiture;  The  Mary  Celeste,  2  Low.  357,  Fed.  Cas.  9202,  con- 
struing act  relative  to  forfeiture  of  vessels  for  fraudulently  obtaining 
certificate  of  registry;  United  States  v.  One  Water  Cask,  27  Fed.  Cas.  345, 
where  certain  goods  of  wholesale  liquor  dealer  were  held  forfeited  for 
violation  of  revenue  act  of  1866;  United  States  v.  Certain  Diamonds,  30 
Fed.  365,  where  smuggled  diamonds  in  hands  of  bona  fide  purchaser  were 
held  forfeited ;  In  re  Rosey,  8  Bank.  Reg.  513,  6  Ben.  510,  Fed.  Cas.  12,066, 
United  States  v.  Haun,  26  Fed.  Cas.  230,  and  United  States  v.  SeVenty-Six 
Thousand  One  Hundred  and  Twenty-Five  Cigars,  18  Fed.  150,  all  arguendo ; 
United  States  v.  Auffmordt,  19  Fed.  901,  where  moiety  act  of  June,  1874, 
is  construed;  Kneeland  v.  Willard,  59  Me.  447,  where  vendee  of  smuggled 
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floods  was  lield  entitled  to  recover  from  hia  vendor  the  value  of  goods 
At  time  they  were  seized  by  government. 

Distinguished  in  United  States  v.  Stowell,  133  U.  S.  17,  83  L.  Ed.  559, 
10  Sup.  Ct.  247,  where  land  on  which  illicit  distillery  was  located  was 
n[iortgaged  before  still  was  placed  thereon,  and  mortgagee  at  no  time  had 
knowledge  of  still;  United  States  v.  One  Hundred  Barrels  of  Spirits,  2 
Abb.  314,  B.  c,  1  Dill.  57,  Fed.  Cas.  15,948,  where  spirits  purchased  in 
good  faith  were  held  not  subject  to  forfeiture,  because  distiller  had  failed 
to  make  reports,  as  required  by  law;  United  States  v.  Stevenson,  3  Ben. 
124,  Fed.  Cas.  p.6,396,  where  statutes  relating  to  forfeiture  of  property 
of  persons  engaged  in  Rebellion  were  construed. 

When  forfeiture  of  property  under  statute  takes  effect.    Note,  7  Ann. 
Gas.  899,  900. 

Miscellaneous.  Cited  in  Merchants'  Mutual  Ins.  Co.  v.  Banng,  20  Wall. 
162,  22  L.  Ed.  251,  but  not  in  point;  United  States  v.  Three  Hundred  and 
Ninety-six  Barrels  of  Spirits,  28  Fed.  Cas.  124,  where  revenue  act  of  June, 
1864,  is  construed. 

S  How.  384-402,  12  L.  Ed.  1123,  GIBSON  ▼.  STEVENS. 

Where  personal  property  is  of  such  a  character  as  to  be  Incapable  of 
actnal  delivery,  the  delivery  of  evidence  of  title  Is  sufficient  to  transfer  prop- 
erty and  poBsesBlon  to  vendee. 

Approved  in  Clark  v.  Shannon  etc.  Co.,  117  Iowa,  648,  91  N.  W.  924, 
applying  rule  where  plaintiff's  agent  purchased  stock  of  goods  and  bill  of 
sale  was  executed  and  delivered,  part  pa3rment  made,  and  person  put  in 
charge  by  agent;  National  Newark  Banking  Co.  v.  Delaware  etc.  B.  Co., 
70  N.  J.  L.  777,  103  Am.  St.  Rep.  825,  66  L.  B.  A.  596,  58  Atl.  312,  apply- 
ing rule  where  orders  for  delivery  of  grain  consigned  were  delivered; 
Yegen  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  79,  121  N.  W.  208,  applying  rule 
where  bill  of  lading  delivered  j  In  re  F.  W.  Poe  Mfg.  Co.,  96  S.  C.  206,  80 
S.  "E.  200,  in  report  of  master  ;'dissenting  opinion  in  Stamford  Express  Co. 
V.  Farmers'  etc.  Nat.  Bank,  105  Tex.  51,  Ann.  Oas.  1914D,  1298,  144  S.  W. 
1131,  majority  discussing  rights  of  assignee  of  receipt  issued  by  cotton 
compress  company;  Leonard  v.  Davis,  1  Black,  483,  17  L.  Ed.  225,  where 
symbolic  delivery  of  floating  logs  was  held  sxifficient  to  pass  title ;  Crapo  v. 
Kelly,  16  Wall.  640,  21  L.  Ed.  441,  where  assignment  of  goods  in  insol- 
vency was  held  to  include  a  ship  and  cargo  on  high  seas;  Hatch  v.  Stand- 
ard Oil  Co.,  100  U.  S.  128,  25  L.  Ed.  555,  where,  under  facts,  a  mere  un- 
recorded contract  was  held  to  pass  property,  so  that  it  was  not  subject 
to  sale  on  execution  against  original  owner;  Harris  v.  Bradley,  2  Dill.  288, 
289,  Fed.  Cas.  6116,  where  title  and  possession  of  grain  stored  in  ware- 
house was  held  to  pass  by  assignment  of  warehouseman's  receipt;  Auden- 
reid  v.  Randall,  3  Cliff.  107,  Fed.  Cas.  644,  where  cargo  of  coal  on  ship 
at  sea  was  held  to  pass  by  contract  of  sale  and  assignment  of  bill  of 
lading;  Puckctt  v.  Reed,  31  Ark.  137,  138,  where  delivery  of  ginncr's  re- 
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ceipt  for  cotton  was  held  to  pass  title  to  purchaser  free  from  landlord's 
lien  for  rent;  Jeffersonville  R.  R.  Co.  v.  Irvin,  46  Ind.  186,  and  First  Nat. 
Bank  ▼.  McAndrews,  5  Mont.  329,  51  Am.  Rep.  53,  5  Pac.  881,  where  mere 
delivery  of  bill  of  lading  was  held  sufficient  to  transfer  title  to  property; 
Warren  v.  Milliken,  57  Me.  98,  where  transfer  of  elevator  order,  with  notice 
to  elevator  company,  and  partial  delivery  of  grain  under  such  order,  was 
held  sufficient  to  transfer  property  in  whole;  Hatch  v.  Bayley,  12  Cush. 
29,  where  goods  in  transitu  were  held  to  be  transferred  by  a  written  order 
from  consignor  to  carrier  to  deliver  to  particular  party ;  Hay  den  v.  Demets, 
53  N.  Y.  429,  where  tender  of  warehouse  receipt  for  copper  stored  was 
held  sufficient  tender  of  delivery  of  copper;  Hutchins  v.  Gilchrist,  23  Vt. 
89,  where  bill  of  sale  was  held  to  give  constructive  possession  of  goods; 
Taylor  v.  Turner,  87  111.  300,  and  Scott  v.  King,  12  Ind.  210,  where  court 
held  title  to  property  passed  on  vendor  stating  it  was  ready  for  delivery, 
and  vendee  paying  purchase  price;  Williams  v.  Evans,  39  Mo.  205,  and 
what  amounts  to  delivery,  i.  e.,  when  facts  are  given,  a' question  of  law; 
Dows  v.  Greene,  24  N.  Y.  643,  as  authority  for  holding  delivery  of  bill  of 
lading  is  symbolical  delivery  of  goods  for  which  given ;  Washburn-Crosby 
Co.  V.  Boston  etc.  Albany  R.  R.,  180  Mass.  257,  62  N.  Y,  592,  arguendo. 

Sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger  lot. 
Note,  26  L.  R.  A.  (N.  S.)  2,  47. 

Distinguished  in  Cofield  v.  Clark,  2  Colo.  105,  holding,  order  for  deliv- 
ery of  chattels  can  only  be  considered  delivery  of  chattels  themselves  when 
chattels  are  susceptible  of  immediate  delivery;  Conrad  v.  Fisher,  37  Mo. 
App.  407,  8  L.  R.  A.  164,  holding  this  symbolical  delivery  cannot,  as  be- 
tween vendor  and  vendee,  divest  vendee  of  his  lien;  Smith  v.  Smith,  19 
Gratt.  552,  upon  facts. 

Courts  will  take  judicial  notice  of  customs  of  trade,  when  such  customs 
are  well  established  and  observed  throughout  a  considerable  extent  of  territory. 

Approved  in  M'^rchants'  Nat.  Bank  v.  Roxbury  Distilling  Co.,  196  Fed. 
88,  applying  rule  to  custom  as  to  form  of  distillery  warehouse  receipts; 
White  V.  Missouri  Pac.  Ry.  Co.,  19  Mo.  App.  407,  where  judicial  notice  is 
taken  of  fact  that  St.  Louis  and  Chicago  are  great  marts  of  trade;  Bab- 
bage  V.  I^owers,  130  N.  Y.  291,  14  L.  R.  A.  403,  29  N.  E.  136,  wliere  court 
took  cognizance  of  fact  that  it  was  custom  to  construct  vaults  under  side- 
walks; Gulf  etc.  Ry.  Co.  v.  State,  72  Tex.  410,  18  Am.  St.  Rep.  818,  1 
L.  R.  A.  851,  10  S.  W.  83,  as  authority  for  holding  courts  are  bound  to 
take  notice  of  leading  geographical  features  of  a  country. 

Assignment  of  warehouse  receipts  transfers  to  assignee  the  legal  title  and 
constructive  possession  of  property  for  which  given,  and  warehouseman  be- 
comes his  bailee. 

Approved  in  Union  Trust  Co.  v.  Wilson,  198  U.  S.  539,  49  L.  Ed.  1157, 
25  Sup.  Ct.  766,  indorsement  to  third  person,  as  security  of  warehouse 
receipt  reciting  that  goods  are  deliverable  only  on  surrender  of  receipt 


127  GIBSON  V.  STEVENS,  8  How.  384r402 

properly  iudorsed,  is  sufficient  delivery  as  against  attachment;  Ammon  v. 
Gamble-Robinson  Com.  Co.,  Ill  Minn.  455,  127  N.  W.  450,  holding  under 
statute  of  Minnesota  indorsement  of  warehouse  receipt  transferred  title 
to  indorsee  who  received  in  fact  actual  transfer  and  delivery  of  property; 
Millhiser  etc.  Co.  v.  Gallego  Mills  Co.,  101  Va.  591,  44  S.  E.  764,  holding 
bona  fide  holder  of  warehouse  receipts  has  priority  over  claimant  asserting 
lien  for  supplies  furnished  after  transfer  arid  delivery  of  such  receipt; 
First  Nat.  Bank  v.  Bates,  1  Fed.  710,  holding  assignee  may  maintain  ac- 
tion for  conversion  of  property;  Durr  v.  Hervey,  44  Ark^  306,  51  Am.  Bep. 
596,  and  holding,  further,  it  is  unnecessary  that  notice  be  given  warehouse- 
man of  such  itssignment  and  transfer;  Bank  of  Newport  v.  Hirsch,  59  Ark. 
233,  27  S.  W.  76,  where  assignee's  title  was  held  goods  as  against  creditors 
of  assignor;  Spangler  v.  Butterfield,  6  Colo.  360,  in  holding  provision  of 
chattel  mortgage  act  does  not  affect  assignment  of  warehouse  receipts; 
State  Bank  v.  Waterhouse,  70  Conn.  85,  66  Am.  St.  Bep.  85,  38  Atl.  907, 
and  agreements  between  original  owner,  and  warehouseman  of  which  in- 
dorsee has  no  knowledge  cannot  affect  his  rights  in  property;  Zellner  v. 
Mobley,  84  Ga.  748,  20  Am.  St.  Bep.  891,  11  S.  E.  403,  holding  indorsee 
may  maintain  trover  against  warehousemen  for  refusal  to  deliver  goods ;  to 
same  effect.  Citizens'  Banking  Co.  v.  Peacock, .103  Ga.  180,  29  S.  E.  754; 
Broadwell  v.  Howard,  77  111.  308,  where  court  held  that  grain  for  which 
warehouseman  had  given  receipt  could  not  be  taken  on  execution,  in  suit 
brought  by  other  creditors;  Adams  v.  Foley,  4  Iowa,  54,  Newcomb  v.  y 
Cabell,  10  Bush,  469,  and  Gibson  &  Co.  v.  Chillicothe  Bank,  11  Ohio  St. 
318,  where  receipts  were  held  to  transfer  such  property  that  creditors 
of  warehouseman  could  not  attach  goods  for  his  debts;  Merchants'  Bank 
V.  Hibbard,  48  Mich.  123,  42  Am.  Bep.  468,  11  N.  W.  835,  affirming  power 
of  warehouseman,  having  his  own  property  in  store,  to  pass  title  to  same 
by  execution  of  receipts;  National  Bank  v.  Wilder,  34  Minn.  155,  24  N.  W. 
700,  where  warehouseman  pledged  his  own  grain  by  issuing  and  delivering 
his  own  warehouse  receipt  to  pledgee;  Stewart  &  Co.  v.  Phoenix  Ins.  Co., 
9  Lea,  109,  where  warehouseman  was  held  estopped,  as  against  assignee 
of  receipts,  from  denying  he  had  goods  mentioned  in  receipt;  Friedman  v. 
Peters,  18  Tex.  Civ.  17,  44  S.  W.  574,  holding  transfer  of  warehouse  re- 
ceipt to  pledgee,  operates  as  a  delivery  of  goods,  and  places  them  beyond 
pledgor's  control,  as  between  pledgee  and  warehouseman,  though  no  notice 
is  given  warehouseman;  Rice  v.  Cutler,  17  Wis.  357,  84  Am.  liec.  751, 
receipt  making  goods  deliverable  to"  bearer  passes  title  by  mere  transfer, 
without  indorsement;  Hale  v.  Milwaukee  Dock  Co.,  29  Wis.  491,  9  Am. 
Bep.  607,  holding  indorsement  and  delivery  of  receipt  transfers  owner- 
ship of  property  only,  and  not  contract  itself;  Willets  v.  Hatch,  132  N;  Y. 
44,  17  L.  B.  A.  195,  30  N.  E.  252,  arguendo;  Rahilly  v.  Wilson,  20  Fed. 
Gas.  177,  in  discussion  as  to  nature  of  warehouse  receipts;  Blydenstein 
V.  New  York  etc.  Trust  Co.,  67  Fed.  480,  15  C.  C.  A.  14,  and  New  York 
Security  &  Trust  Co.  v.  LipmaA,  157  N.  Y.  564,  52  N.  E.  599,  as  authority 
for  holding  warehouseman  a  bailee;  Barnett  v.  Williams,  7  Kan.   343, 
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arguendo;  Sheperdson  v.  Gary,  29  Wis.  44,  as  correctly  laying  down  law 
as  to  title  given  by  assignment  of  warehouse  receipts. 

Distinguished  in  Stamford  Express  Co.  v.  Farmers'  etc.  Nat.  Bank,  105 
Tex.  48,  Ann.  Gas.  1914D,  1298,  143  S.  W.  1144,  discussing  rights  of  as- 
signee of  receipt  issued  by  cotton  compress  company;  Adams  v.  Mer- 
chants' Nat.  Bank,  9  Biss.  400,  401,  402,  2  Fed.  178,  179,  in  construing 
Indiana  statute  relative  to  effect  of  assignment  of  warehouseman's  re- 
ceipt;' National  Bank  v.  Graniteville  Mfg.  Co.,  79  Ga.  27,  3  S.  E.  413, 
where  warehouseman,  who  had  made  advances  on  cotton  belonging  to 
customer,  sought  to  transfer  title  and  possession  of  same  by  receipts  to 
bank  which  had  made  advances  to  him;  Hallgarten  v.  Oldham,  135  Mass. 
8,  9,  46  Am.  Rep.  434,  435,  holding  indorsement  and  delivery  by  bailor,  of 
receipt  for  goods,  when  bailee  undertakes  to  deliver  to  bailor  only,  does 
not  pass  title  to  indorsee  before  notice  of  such  indorsement  is  given  bailee, 
as  against  an  attaching  creditor  of  bailor;  Yenni  v.  McNamee,  45  N.  Y. 
620,  621,  on  ground  that  instrument  in  question  was  not  a  warehouse 
receipt. 

Warehouse  receipts — Their  transfer  and  negotiability.    Note,  84  Am. 
Dec.  753,  754. 

What  delivery  sufficient  as   against   Creditors   and  subsequent  pur- 
chasers.   Note,  97  Am.  Dec.  348. 

Evidences  of  title,  being  propexly  Indorsed  and  delivered  to  a  third  party, 
In  consideration  of  advances  of  money  made  in  ^usual  course  of  trade,  transfer 
to  Um  the  legal  title  and  constructive  possession  of  property;  accordingly, 
such  a  transfer  of  warehouse  certificate,  by  owner  of  goods  to  his  commission 
merchant,  as  security  for  his  advances,  transfers  title,  and  the  goods  cannot 
he  attached  by  the  former's  creditors. 

Approved  in  Dale  v.  Pattison,  234  U.  S.  408,  411,  52  L.  R.  A.  (N.  S.)- 
754,  58  L.  Ed.  1376,  1377,  34  Sup.  Ct.  785,  holding  physical  change  of 
possession  is  not  essential  under  laws  of  Ohio  to  validate  pledge  of 
whislcy  stored  in  owner's  warehouse  as  against  creditors  of  owner;  Pat- 
^terson  v.  Dale,  196  Fed.  13,  115  C.  C.  A.  639,  holding  where  distiller 
pledged  whisky  then  in  distillery  warehouse,  issuing  warehouse  receipts  to 
pledgee,  he  created  equitable  lien  in  favor  of  plederee;  Merchants'  Nat. 
Bank  v.  Roxbury  Distilling  Co.,  196  Fed.  84,  applying  rule  to  distillery 
warehouse  receipts;  Third  Nat.  Bank  v.  Hays,  119  Tenn.  738,  14  Ann.  Oas. 
1049,  108  S.  W.  1062,  holding  delivery  of*  bill  of  lading  is  symbolic  deliv- 
ery of  property  represented  by  it,  and  gives  holder  constructive  possession 
of  property  against  persons  thereafter  acquiring  liens;  Halliday  v.  Hamil- 
ton, 11  Wall.  564,  20  L.  Ed.  215,  where  properly  indorsed  bill  of  lading 
was  held  to  pass  property ;  The  Thames,  14  Wall.  106,  20  L.  Ed,  806,  wlicre 
carrier  not  having  delivered  goods -to  indorsee  of  bill  of  lading,  it  was 
held  indorsee  might  libel  ship  for  their  value;  Means  v.  Bank  of  Randall, 
146  U.  S.  628,  36  L.  Ed.  1110,  13  Sup.  Ct.  189,  where  bank,  having  made 
advances  on  bill  of  lading,  was  held  to  have  lien  on  property  in  hands  of 
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consignee;  Nesmith  ▼.  Dyeing  etc.  Co.,  1  Curt.  133,  135,  Fed.  Cas.  10,124, 
holding  delivery  to  carrier,  where  goods  are  consigned  to  factor  who  has 
accepted  bill  on  account  of  them,  vests  property  in  factor;  Peters  v. 
Elliott,  78  HI.  327,  where  consignee,  having  made  advances  on  faith  of 
bill  of  lading  delivered  to  him,  maintained  replevin  against  an  officer  who, 
subsequent  to  such  delivery,  attached  goods  on  writ  against  original  owner; 
De  Wolf  v.  Gardner,  12  Cush.  25,  59  Am.  Dec.  168,  holding  trover  cannot 
be  maintained  against  consignee's  pledgees  by  consignor  of  specific  flour, 
when  consignor  has  executed  an  agreement  by  which  he  agreed  toehold 
flour  subject  to  sole  order  of  consignee  or  his  assigns;  National  Bank  of 
Cairo  v.  Crocker,  111  Mass.  167,  and  National  Bank  of  Green  Bay  v.  Dear- 
bom,  115  Mass.  221,  15  Am.  Bep.  95,  where  owner  of  goods  delivered  car- 
rier 's  receipt  for  them  as  security  for  advances  of  money,  held  a  symbolical 
delivery  of  goods  vesting  special  property  in  person  making  advances,  to 
same  effect;  Forbes  V.  Boston  Ry.  Co.,  133  Mass.  156,  and  such  person 
may  maintain  trover  against  whoever  wrongfully  converts  goods;  Ober 
V.  Indianapolis  &  St.  Louis  R.  R.  Co.,  13  Mo.  App.  88,  holding  factor  who 
has  accepted  draft  for  goods  consigned  to  him  may  maintain  action  ai^ainst 
carrier  for  damages  for  delay  in  carrying,  though  delay  is  directed  by 
consignor  after  shipment ;  Wetzel  v.  Power,  5  Mont.  223,  2  Pac.  344,  where 
consignee,,  under  such  circumstances,  was  held  to  have  such  property  in 
goods  as  to  enable  him  to  maintain  trespass  for  wrongful  taking;  Cayuga 
Bank  v.  Daniels,  47  N.  Y.  639,  where  delivery  of  bill  of  lading,  as  security 
for  payment  of  drafts  drawn  by  consignor  upon  consignee,  was  held  suffi- 
cient to  transfer  title  to  property  covered  thereby;  to  same  effect,  Adone 
V.  Seeligson,  43  Tex.  600,  608;  Webb  v.  Anderson,  Taney,  512,  Fed.  Cas. 
17,318,  Keene  v.  Wheatley,  14  Fed.  Cas.  197,  Chaffee  v.  Heyner,  31  La. 
Ann.  612,  620,  and  Kinney  v.  Kruse,  28  Wis.  191,  all  arguendo. 

Collateral  securities.    Note,  82  Am.  St.  Bep.  715. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am* 
St.  Bep.  869. 

Negotiability  of  warehouse  receipts.    Note,  17  Ann.  Gas.  670. 

Estoppel   of  warehouseman  or  bailee  by  giving  receipt.    Note,   11 
£.  B.  G.  122,  123. 

Where  owner  of  goods  transfers  title  to  same  by  'blU  of  sale,  an  attach- 
ment sabsequently  Issued  at  Instance  of  his  creditor  cannot  be  maintained. 

Approved  in  Halliday  v.  Hamilton,  11  Wall.  565,  20  L.  Ed.  215,  where 
owner  gave  indicia  of  ownership  to  his  vendee,  who  passed  his  title  to 
innocent  third  party  for  value,  held  attachment  could  not  be  sustained; 
Hatch  V.  Lincoln,  12  Cush.  35,  where  owner  of  goods,  while  they  were  in 
transit,  gave  written  order  to  carrier  to  deliver  them  to  certain  party, 
held  a  constructive  delivery  so  that  party  could  hold  against  an  attach- 
ment ;  to  same  effect,  First  Nat.  Bank  v.  Mc Andrews,  7  Mont.  161,  14  Pac. 
768. 

IV— 9 
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Ouarantj  bjr  seller  of  goods  that  articles  will  pass  inspection  does  not 
change  sale  into  executory  contract. 

Approved  in  Boothby  ▼.  Plaisted,  51  N.  H.  438,  12  Am«  Rep.  142,  where 
goods  had  been  accepted  by  vendee  who  afterward  objected  to  pay  therefor 
on  ground  they  did  not  correspond  with  sample;  Wadhams  v.  Balfour,  32 
Or.  332,  51  Pac.  647,  holding,  where  contract  is  to  deliver  goods  corre- 
sponding with  sample,  without  conditions,  fitle  passes  whenever  goods  of 
required  kind  are  delivered  into  control  of  vendee. 

Miscellaneous.  Cited  in  Hall  v.  Hinks,  21  Md.  416,  as  bearing  on  ques- 
tion as  to  who  are  bona  fide  purchasers;  Prince  v.  Boston  Ry.  Co.,  101 
Mass.  547,  100  Am.  Dec.  132,  application  not  dear. 

8  How.  402-414,  12  Ii.  Ed.  1130,  WEST  y.  SMITH. 

Executor,  under  laws  of  Virginia,  may  refrain  from  pleading  the  statute 
of  limitations  when  sued. 

Approved  in  Pursel  v.  Pursel,  14  N.  J.  Eq.  626,  arguendo;  Sanderson  v. 
Sanderson,  17  Fla.  853,  where  it  is  stated  to  be  a  general  rule  that  an 
administrator  is  not  bound  to  plead  the  statute  in  bar  of  action  to  recover 
debt  otherwise  due. 

Compensation  of  trustees.    Note,  17  Am.  Dec.  270. 

Waiver  of  statute  of  limitations  by  personal  representative.  Note, 
Ann.  Gas.  1912A,  6,  22. 

Waiver  or  tolling  of  statute  of  limitations  or  nondaim  by  personal 
representative  as  to  indebtedness  of  estate.  Note,  L.  R.  Ii,  1916B, 
1019,  1021,  1048. 

8  How.  414^428,  12  Ii.  Ed.  1136,  BCUBBtLL  y.  NEUJi^ 

Where  member  of  firm,  by  deed  of  irust,  assigns  Ids  Individual  iiroperty 
to  pay  his  s^arate  creditors»  equity  will  net  decree  that  firm  creditors  share 
pari  passu  with  them. 

Approved  in  Pennington  ▼.  Bell,  3  Sneed,  203,  following  rule. 

Partnership  creditors  shall,  in  the  first  instance,  be  satisfied  ftom  part- 
nership estate. 

Approved  in  Carlisle  v.  McAlester,  3  Ind.  Ter.  172,  63  S.  W.  534,  hold- 
ing that  under  attachment  against  one  partner,  officer  cannot  take  posses- 
sion of  partnership  property  to  exclusion  of  possession  of  other  partners; 
Ex  parte  Clap,  2  Low.  170,  Fed.  Cas.  2783,  where,  after  death  of  one  mem- 
ber of  firm,  the  survivor  carried  on  business  for  some  time,  or  until  he 
became  bankrupt,  the  old  partnership  creditors  were  preferred  to  creditors 
of  bankrupt;  Bartlett  v.  Meyer-Schmidt  Co.,  65  Ark.  293,  45  S.  W.  1064, 
holding  equity  of  firm  creditors  to  be  paid  out  of  firm  assets  in  preference 
to  individual  creditors,  cannot  be  defeated  by  general  assignment  for  bene- 
fit of  certain  creditors ;  Crooker  v.  Crooker,  46  Me.  260,  where  equity  inter- 
posed to  prevent  individual  creditor  from  obtaining  lien  on  firm's  assets, 
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which,  if  obtained,  would  render  firm  insolvent  and  defeat  claims  of  its 
creditors ;  Hnndley  v.  Farris,  103  Mo.  85,  23  Am.  St.  Bep.  866,  12  L.  B.  A. 
256,  16  S.  W.  313,  priority  of  firm  creditor  to  be  satisfied  from  firm  prop- 
erty is  not  lost  by  dissolution  of  partnership;  Bowen  v.  Billings,  13  Neb. 
443,  14  N.  W.  154,  where  partnership  property  was  held  not  liable  for 
individnal  debts  until  partnership  debts  were  satisfied ;  Banks  ▼.  Steele,  27 
Neb.  141,  42  N.  W.  884,  where  claims  of  firm  creditors  of  insolvent  firm, 
one  of  whose  members  is  deceased,  were  held  superior  to  that  of  adminis- 
trator of  deceased  partner;  Field  v.  Romero,  7  N.  M.  644,  41  Pac.  520, 
where  assignment  for  creditors  of  partnership  and  individual  property 
was  held  void  as  authorizing  payment  of  dndividual  debts  out  of  partner- 
ship property;  In  re  Corbett,  5  Sawy.  207,  Fed.  Cas.  3220,  arguendo; 
Poole  V.  Seney,  66  Iowa,  506,  24  N.  W.  29,  holding  rule  is  for  benefit  of 
partners  and  may  be  waived  by  them;  Smith  v.  Smith,  87  Iowa,  98,  43 
Am.  St.  Rep.  862,  54  N.  W.  74,  holding  mortgage  made  by  insolvent  firm 
upon  its  stock  to  secure  indebtedness,  part  of  which  is  owned  by  firm  and 
part  by  individual  partner,  when  made  and  accepted  in  good  faith,  is 
superior  to  subsequent  attachments  of  existing  creditors  of  firm ;  dissenting 
opinion  in  Thayer  v.  Humphrey,  91  Wis.  301,  51  Am.  St.  Rep.  906,  80 
L.  R.  A.  557,  64  N.  W.  1015,  arguendo. 

Payment  of  individual  debt  out  of  partnership  fund.    Note,  35  Am. 

Rep.  807. 
Bights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St.  Rep. 

365,  369,  371. 

Piivate  and  indlTldiial  property  of  partners  shall  not  be  applied  in  extin- 
gnUbment  of  partnership  dehts,  until  separate  and  individual  creditors  of 
re^peetiye  partners  shall  be  paid. 

Approved  in  Farmers  &  Mechanics'  National  Bank  y.  Ridge  Ave.  Bank, 
240  U.  S.  505,  506,  507,  508,  60  L.  Ed.  770,  771,  36  Sup.  Ct.  463,  464,  hold- 
ing where  both  partnership  and  each  partner  is  insolvent,  and  only  fund 
is  of  individual  estate  of  one  partner,  individual  creditors  of  that  partner 
are  entitled  to  priority  in  distribution  of  fund;  In  re  Telfer,  184  Fed.  233, 
106  C.  C.  A.  366,  holding  that  while  trustee  of  partnership  estate  may 
prove  claim  against  individual  partner,  such  claim  is  payable  only  from 
surplus  after  individual  claims  have  been  paid;  Funk  v.  Seehom,  99  Mo. 
App.  598,  74  S.  W.  448,  holding  judgment  creditor  of  cotenant  holds  judg- 
ment lien  subject  to  lien  of  other  cotenants  for  betterment  of  common 
estate;  Swann  v.  Sanborn,  4  Woods,  634,  Fed.  Cas.  13,675,  where  all  prop- 
erty of  partnership  belonged  to  one  partner  it  was  decided  individual 
erectors  were  to  be  preferred  to  firm  creditors;  In  re  Wilcox,  94  Fed.  103, 
107,  construing  bankruptcy  act  of  1898;  Smith  &  Co.  v.  Mallory,  24  Ala. 
635,  where  partnership  creditors  were  held  not  entitled  to  share  pari  passu 
with  separate  creditors  in  estate  of  deceased  partner;  to  same  effect,  Meyer 
T.  Thomburg,  15  Ind.  127,  Level  v.  Farris,  24  Mo.  App.  452,  and  Jarvis 
V.  Brooks,  23  N.  H.  147,  where  land  of  partner  was  set  o£E  on  separate 
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executions,  one  for  debt  of  partnership  the  other  for  individual  debt,  it 
was  decided  the  individual  creditor  should  hold  the  land;  Crockett  ▼.  Grain, 
33  N.  H.  550,  holding,  a^  between  assignee  in  bankruptcy  of  bankrupt  part- 
ner, and  creditor  of  firm,  assignee  has  better  right  to  property;  Davis  v. 
Howell,  33  N.  J.  Eq.  75,  ftnd  Rodgers  v.  Meranda,  7  Ohio  St.  189,  191, 
where  contention  of  individual  creditors  of  insolvent  partner,  that  they 
should  be  satisfied  out  of  individual  assets  to  exclusion  of  firm  creditors, 
the  firm  being  insolvent,  is  sustained;  Kuhne  v.  Law,  14  Rich.  25,  where 
separate  creditors  of  deceased  member  of  firm  were  held  entitled  to  be 
paid  out  of  the  separate  assets  in  preference  to  firm  creditors ;  Black 's  Ap- 
peal, 44  Pa.  St.  507,  following/ rule;  Gordon,  v.  Cannon,  18  Gratt.  421, 
arguendo;  In  re  Collier,  12  Bank.  Reg.  266,  6  Fed.  Cas.  Ill,  as  authority 
for  holding,  if  there  be  no  joint  estate,  firm  creditors  may  share  pari 
passu  in  the  separate  estate. 

Distinguished  in  Gillaspy  v.  Peck,  46  Iowa,  462,  where  judgment  was 
rendered  against  individual  for  firm  indebtedness  prior  to  judgment  on 
individual  indebtedness. 

Oases  relating  to  liability  of  Individual  assets  for  partnership  debts,  and 
relative  standing  of  individual  and  partnership  creditors^  reviewed. 

Approved  in  In  re  Johnson,  2  Low.  132,  Fed.  Cas.  7369,  quaere,  whether 
partnership  creditors  can  .share  equally  with  separate  creditors  in  separate 
property  of  continuing  partner,  if  there  is  no  joint  estate  and  no  solvent 
partner;  also,  In  re  McLean,  16  Fed.  Cas.  242. 

Miscellaneous.  Cited,  In  re  Spitz,  8  N.  M.  631,  84  L.  R.  A.  607,  45  Pac. 
1124,  as  to  interest  of  each  partner  in  partnership  property* 

8  How.  429-440,  12  L.  Ed.  1142,  GBOVE  y.  BBIEN. 

Where  goods  are  consigned  by  manufacturer  to  A  for  the  use  of  B,  the 
bill  of  lading  operates  as  a  transfer  of  legal  title  to  B,  whose  consent  thereto 
will  he  presumed. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  760, 113  C.  C.  A. 
39,  holding,  where  spinners  in  Italy  had  paid  for  goods,  and,  through 
forged  bills  of  lading,  consignor  had  received  money  on  them  and  then 
gone  into  bankruptcy,  spinners  having,  intervened  and  claimed  goods,  title 
was  in  them  instead  of  in  trustee  in  bankruptcy ;  The  Prussia,  100  Fed.  489, 
holding  where  lumber  was  shipped*on  contract  to  pay  on  delivery  and  bill 
of  lading  issued  providing  for  delivery  to  consignor  or  order,  and  draft 
attached  thereto  was  not  paid  and  lumber  not  delivered,  purchaser  cannot 
sue  for  breach  of  contract  of  affreightment;  Halliday  v.  Hamilton,  11 
Wall.  564,  20  L.  Ed.  215,  where  title  to  corn  delivered  to  carrier  was  held 
by  such  delivery  to  pass  to  consignee;  Audenreid  v.  Randall,  3  Cliff.  108, 
Fed.  Cas.  644,  as  an  authority  for  holding  symbolic  delivery  may  be  made 
of  personal  property;  Nesmith  v.  Dyeing  Co.,  1  Curt.  133,  135,  Fed.  Cas. 
10,124,  holding  factor  who  accepts  a  bill,  drawn  against  a  particular  con- 
signment^ which  has  been  so  far  executed  as  to  be  placed  in  hands  of  a 
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third  person,  to  be  delivered  to  him,  acquires  property  in  goods;  dissent- 
ing opinion  in  Chaffee  v.  Heyner,  31  La.  Ann.  618,  620,  621,  624,  625,  hold- 
ing where  grower  of  cotton  ships  same  by  common  carrier  for  account  of 
his  creditor,  the  delivery  to  carrier  is  a  transfer  of  legal  title  to  creditor, 
who  thereby  becomes  in  effect  the  consignor;  Yegen  v.  Northern  Pac.  Ry. 
Co.,  19  N.  D.  79,  121  N.  W.  208,  and  Neill  v,  Rogers  Bros.  Produce  Co., 
41  W.  Va.  56,  23  S.  E.  709,  both  arguendo. 

Distinguished  in  Hodges  v.  Kimball,  49  Iowa,  587,  31  Am.  Bep.  164, 
holding,  where  grain  was  consigned  to  commission  merchant  under  agree- 
ment that  he  should  sell  and  apply  proceeds  to  advances  made  consignor, 
actual  possession  of  grain  is  necessary  to  give  lien;  Chaffee  v.  Heyner,  31 
La.  Ann.  601,  where  consignor  refused  to  accept  consignment. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  consignee 
or  vendee.    Note,  22  L.  R.  A.  421,  423. 

Effect  of  consignment  of  personal  property  generally  is  to  .vest  the  prop- 
erty in  the  consignee. 

Approved  in  Lawrence  v.  Mintum,  17  How.  107,  15  L.,Ed.  61,  holding 
consignee  of  goods  has  a  right,  in  his  own  name,  to  libel  vessel  for  their 
nondelivery,  unless  there  be  something  to  show  he  had  no  interest  in  them ; 
The  Bermuda,  3  Wall.  553,  18  L.  Ed.  206,  in  holding  the  destination  of 
goods,  in  absence  of  proof  to  contrary,  is  port  in  which  consignee  resides; 
The  Vaughan  and  Tel^^raph,  14  Wall.  266,  20  L.  Ed.  808,  where  consignee 
maintained  libel  against  a  vessel  by  whose  tortious  collision  with  vessel 
in  which  cargo  was  coming  the  cargo  was  lost;  The  Sally  Magee,  Blatchf. 
Pr.  385,  Fed.  Cas.  12,260,  where  principle  was  applied  in  a  prize  case; 
Ldppman  v.  State,  104  Ala.  63,  16  South.  130,  hdlding,  where  mortgagor  of 
personalty  without  consent  of  mortgagee  shipped  property  to  third  person 
'^to  do  with  as  he  pleased,"  this  was  a  conveyance  of  property  within 
meaning  of  statute  making  it  a  crime  to  convey  mortgaged  property ;  But- 
ler V.  Pittsburgh  etc.  Ry.  Co.,  18  Ind.  App.  661,  46  N.  E.  94,  holding  in 
action  by  consignor  against  carrier  for  delay  in  shipping,  a  complaint  con- 
taining no  averment  as  to  ownership  is  bad;  Hall  t.  Hinks,  21  Md.  416, 
holding  consignees  who  bona  fide  advance  money  on  credit  of  consignments 
made  them,  upon  bills  of  lading,  are  purchasers  for  value;  to  same  effect, 
De  Wolf  V.  Gardner,  12  Cush.  26,  59  Am.  Dec.  168,  and  Hatch  v.  Lincoln, 
12  Cush.  35 ;  Neimeyer  Lumber  Co.  v.  Burlington  etc.  Ry.  Co.,  54  Neb.  334, 
40  L.  B.  A.  540,  74  N.  W.  674,  holding  if  vendor  delivers  goods  to  carrier 
for  transit  and  causes  vendee  to  be  named  in  bill  of  lading  as  consignee, 
the  presumption  is  vendor  intended  title  to  pass  on  delivery  of  goods  to 
carrier;  The  Hiawatha,  Blatchf.  Pr.  38,  Fed.  Cas,  6451,  arguendo. 

Distinguished  in  The  Bark  Carlotta,  9  Ben.  16,  Fed.  Cas.  2413,  where 
consignor  was  held  to  have  sufficient  title  to  maintain  action  against  car- 
rier for  damage  to  goods  in  transit;  Southern  Express  Co.  v.  Craft,  49  Miss. 
496,  19  Adl  Rep.  9,  where  property  was  shipped  at  risk  of  consignor. 
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Modified,  First  Nat.  Bank  of  Helena  v.  McAndrews,  5  Mont.  329,  334, 
51  Am.  Rep.  53,  57,  5  Pac.  881,  884,  holding,  shipment  of  goods,  pursuant 
to  contract  by  which  consignor  was  to  pay  freight,  and  consignee  after 
sale  was  to  credit  consignor  with  proceeds,  does  not  yekt  title  in  consignee, 
in  absence  of  bill  of  lading  or  notice  to  him  of  shipment;  Summers  v.  Mills, 
21  Tex.  86,  where  contract  of  sale  was  not  complete  when  goods  were 
shipped. 

Right  of  consignee  to  sue  carrier.    Note,  36  L.  R.  A.  (N.  8.)  71,  72. 

When  goods  are  shipped  at  risk  of  consignor,  the  property  remains  in  hlnL 

Approved  in  Southern  Express  Co.  v.  Craft,  49  Miss.  495,  19  Am.  Rep. 
8,  holding  consignor  proper  person  to  maintain  action  -against  express 
company  for  nondelivery  of  money  intrusted  to  its  care.  Cited,  arguendo, 
Hobbie  v.  Smith,  27  Fed.  662,  without  special  application. 

Where  goods  are  consigned  to  A  f or  nse  of  B,  A  has  no  lien  thereon  for 
previous  advahces  made  shipper. 

Approved  in  Great  Lakes  Coal  &  Dock  Go.  v.  Seither  Transit  Co.,  220 
Fed.  32,  136  C.  C.  A.  110,  holding  where  defendant  as  agent  for  owner 
and  shipper  forwarded  cargo  of  coal,  receipting  for  same  on  bill  showing 
caigo  to  be  consigned  to  shipper  in  care  of  defendant,  he  did  not  have 
such  interest  in  cargo  as  rendered  it  liable  for  freight. 

Goods  consigned  to  A  for  use  of  B  are  not  sobject  to  an  attachment 
by  creditors  of  shipper  while  in  hands  of  A. 

Approved  in  Richardson  v.  Hutchinson,  20  Fla.  23,  arguendo. 

Where  shipper  consignB  goods  to  A  for  use  of  B,  for  purpose  of  secarin^ 
pre-ezlsiing  debt  to  B,  there  Is  no  necessity  that  B.  express  his  assent  to  transfer 
in  order  that  title  Test  in  him. 

Approved  in  Breathwit  v.  Fordyce,  60  Ark.  37,  28  S.  W.  514,  holding 
the  acceptance  by  mortgagees  of  a  mortgage  beneficial  to  them  will  be 
presumed  until  contrary  is  made  to  appear;  O'Dell  v.  Leyda,  46  Ohio  St. 
252,  20  N.  E.  477,  wkere  warehouseman  sold  grain  stored  with  him,  and 
substituted  other  in  its  place,  it  will  be  presumed  bailors  consented  to  such 
substitution,  when  it  was  for  their  benefit  to  do  so;  Evans-Snyder-Buell 
Co.  V.  First  National  Bank,  15  Tex.  Civ.  App.  168,  39  S.  W.  215,  factor 
receiving  goods  with  notice  that  right  to  proceeds  of  sale  is  in  third  party 
cannot  divest  such  proceeds;  Johnson  v.  Farley,  45  N.  H.  510,  as  to  when 
acceptance  of  deed  by  grantee  will  be  presumed. 

When  A,  the  maker,  consigns  goods  to  B,  for  use  of  O,  to  secure  pre- 
existing debt,  A  is  competent  witness  f or  O  in  action  for  loss  of  goods. 

Cited  in  Cutler  v.  Fanning,  2  La.  Ann.  584,  holding  mere  expectation 
of  benefit  or  apprehension  of  loss  from  event  of  suit  does  not  render 
witness  incompetent. 
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Miseellaneous.  Cited  erroneously  in  Keene  v.  Wheatl^ey,  14  Fed. 
Oas.  197. 

8  How.  441-450,  12  L.  Ed.  1147,  SHELDON  y.  SILIi. 

Courts  created  by  statnte  can  baye  no  Jurisdiction  but  sucb  as  the  statute 
confers. 

Approved  in  Ex  parte  Wisner,  203  U.  S.  456,  51  L.  Ed.  266.  27  Sup.  Ct. 
150,  holding  action  brought  in  State  court  by  citizen  of  another  State 
against  nonresident  defendant,  who  is  citizen  of  State  other  than  that 
of  plaintiff,  cannot  be  removed  into  Federal  court;  Kentucky  v.  Powers, 
201  U.  S.  24,  60  L.  Ed.  644,  26  Sup.  Ct.  387,  denial,  in  summoning  or 
impaneling  jurors  in  criminal  case  of  civil  rights  secured  by  Federal  law, 
does  not  give  right  of  removal;  Symonds  v.  St.  Louis  etc.  By.  Co.,  192 
Fed.  354,  holding  cases  brought  under  provisions  of  Employers'  Liability 
Act  in  State  courts  cannot  be  removed  on  any  ground  to  Federal  courts; 
Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  167,  action  by  nonresident 
alien  corporation  brought  in  court  of  State  other  than  that  of  defendant's 
incorporation,  but  in  which  it  is  doing  business,  is  not  removable  to  Federal 
court;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  202,  Federal  courts  have  not 
exclusive  jurisdiction  of  controversies  arising  under  postal  laws;  United 
States  V.  Barrett,  135  Fed.  194,  denjdng  Federal  jurisdiction  of  action  in 
bond  of  contractor  for  government  work  under  28  Stat.  278,  c.  280,  in 
name  of  United  States  for  use  of  materialman ;  United  States  v.  Mar  Ying 
Yaen,  123  Fed.  160,  holding  United  States  cannot  apx>eal  from  order  of 
commissioner  discharging  Chinese  accused  of  being  unlawfully  in  country; 
Allen  y.  Board  of  Commrs.,  28  Okl.  776,  116  Pac.  175,  applying  rule  to 
board  of 'county  commissioners;  The  Assessor  v.  Osborne,  9  Wall'.  575, 
19  L.  Ed.  761,  holding  where  jurisdiction  depends  wholly  on  statute, 
suits  brought  during  the  existence  of  the  statute  fall  with  its  repeal; 
Sewing  Machine  Cases,  18  Wall.  677,  21  L.  Ed.  919,  United  States  v. 
Southern  Pac.  R.  Co.,  49  Fed.  300,  and  Harrison  v.  Hadley,  2  Dill.  234, 
Fed.  Cas.  6137,  all  holding  jurisdiction  of  Circuit  Court  in  all  cases  depends 
on  act  of  Congress;  North  Carolina  v.  Trustees  of  University,  5  Bank. 
Beg.  467, 1  Hughes,  134,  Fed.  Cas.  10,318  (affirming  65  N.  C.  715),  holding 
United  States  Circuit  Courts  have  no  jurisdiction  of  cause  in  which  State 
is  plaintiff  against  its  own  citizens;  The  Hungaria,  41  Fed.  112,  holding 
territorial  limits  of  district  within  which  court  exercises  jurisdiction  being 
fixed  by  Congress,  this  cannot  be  affected  by 'acts  of  parties;  In  re  Cilley, 
59  Fed.  978,  holding  power  rests  with  Congress  to  define  and  describe  to 
what  extent  judicial  power  is  to  be  exercised  by  Federal  courts;  Iverson 
V.  Sanlsbury,  68  Ga.  794,  holding  power  conferred  on  courts  of  chan- 
cery by  statute  can  only  be  exercised  in  cases  and  mode  prescribed  by 
legislature;  to  same  effect,  in  dissenting  opinion  in  Chumasero  v.  Potts,  2 
Mont.  290;  Bierbowcr  v.  Miller,  30  Neb.  177,  9  L.  B.  A.  286.  46  N.  W.  436, 
holding  Constitution  of  United  States  alone  does  not  confer  jurisdiction 
on  United  States  Circuit  Court  to  hear  controversies  between  citizens  of 
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different  States;  Daniels  v.  Chicago  etc.  R.  R.  Co.,  3  Wall.  25i,  18  L.  Ed. 
225,  Clarke  v.  Janesville,  1  Biss.  100,  Fed.  Cas.  2854,  Birdseye  v:  Shaeffer^ 
37  Fed.  824,  Harland  v.  United  Lines  Tel.  Co.,  40  Fed.  310,  6  L.  R.  A.  253^ 
and  North  German  Lloyd  S.  S.  Co.  v.  Hedden,  43  Fed.  25,  all  arguendo. 

Act  of  Congress  restraining  the  OlrcQlt  Courts  from  taking  cognizance  of 
any  salt  on  a  <dios6  in  action  brought  by  an  assignee,  when  original  holder 
conld  not  haye  maintained  suit,  is  not  inconsistent  with  the  Constitution. 

Approved  in  Gorman-Wright  Co.  v.  Wright,  134  Fed.  365,  67  C.  C.  A.  345,. 
pledgee  of  stock  cannot,  on  account  of  diverse  citizenship  existing  between 
himself  and  corporation,  sue  corporation  in  Federal  court  for  appointment 
of  receiver  where  pledgor  is  resident  of  State  of  which  corporation  ia 
citizen.  v 

Distinguished  in  Holmes  v.  Goldsmith,  147  U.  S.  157,  37  L.  Ed.  121, 
13  Sup.  Ct.  290,  where,  under  facts,  assignee  of  promissory  note  maintained 
action  in  Federal  court  for  its  collection  when  his  assignor  could  not  have 
done  so. 

Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Bep.. 
547. 

Where  mortgagor  and  mortgagee  are  dtisens  of  same  State,  and  mort- 
gagee assigns  note  and  mortgage  to  citizen  of  another  State,  the  assignee 
cannot  maintain  bill  for  foreclosure  in  Circuit  Court. 

Approved  in  Kolze  v.  Hoadiey,  200  U.  S.  83,  50  L.  Ed.  381,  26  Sup.  Ct. 
220,  applying  rule  to  suit  to  foreclose  trust  deed ;  Power  &  Irrigation  Co.  v.. 
Capay  Ditch  Co.,  226  Fed.  640,  holding  bill  in  nature  of  mortgagor's  bUL 
to  redeem  was  not  a  suit  based  upon  a  chose  in  action  within  Judicial 
Code,  section  24;  Brown  v.  Fletcher,  206  Fed?  464,  124  C.  C.  A.  367,  hold- 
ing where  citizens  bf  Pennsylvania  brought  suit  against  citizen  of  New 
York  on  assigned  claim  and  did  not  allege  in  bill  that  assignor  was  resi' 
dent  of  State  other  than  New  York,  Federal  jurisdiction  by  reason  of 
diverse  citizenship  did  not  appear;  Utah-Nevada  Co.  v.  De  Lamar,/ 133 
Fed.  121,  66  C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover 
money  due  thereon  is  without  Federal  jurisdiction  unless  assignor  could 
have  maintained  it;  Hoadiey  v.  Day,  128  Fed.  304,  upholding  Federal 
jurisdiction  to  foreclose  trust  deeds  securing  accommodation  notes ;  Walker 
V.  Powers,  104  U.  S.  248,  26  L.  Ed.  781,  holding  assignee  of  judgment 
founded  on  contract  cannot  maintain  suit  thereon  in  Federal  court,  unless 
such  suit  might  be  there  prosecuted  had  assignment  not  been  made;  New 
Orleans  V.  Benjamin,  153  U.  S.  433,  88  L.  Ed.  772,  14  Sup.  Ct.  912,  where 
in  suit  in  United  States  Circuit  Court  by  assignees  of  choses  in  action,  bill 
was  held  bad  for  not  averring  suit  could  have  been  maintained  by  as- 
signors; Clarke  v.  Janesville,  1  Biss.  101,  Fed.  Cas.  2854,  holding  city 
bond  given  to  railroad  company  located  in  same  State  cannot  be  sued 
on  in  Federal  courts,  even  by  assignee;  Hill  v.  Winne,  1  Biss.  277,  Fed* 
Cas.  6503,  following  rule;  Wilkinson  v.  Wilkinson,  2  Curt.  584,  Fed.  Cas* 
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TTfiHy  holding  assignee  of  right  to  an  account  of  proceeds  of  sales  of 
mortgaged  property  cannot  maintain  suit  in  Federal  court  if  his  assignor 
was  not  competent  to  do  so;  Simons  v.  Ypsilanti  Paper  Co.,  33  Fed.  194, 
holding  assignee  of  claim  for  damages  for  refusal  to  accept  and  pay  for 
merchandise  purchased  can  only  maintain  suit  in  court  in  which  his 
assignor  might  have  proceeded;  Jackson  ete.  Co.  v.  Pearson,  60  Fed.  117, 
where  suit  was  brought  by  assignee  of  county,  bonds  given  in  aid  of  con- 
struction of  railroad,  and  dismissed  because  assignor  was  citizen  of  same 
State  as  defendants;  to  same  effect,  Coler  v.  Grainger  County,  74  Fed.  22, 
20  C.  C.  A.  267;  Bernards  Township  v.  Stebbins,  109  U.  S.  354,  27  L.  Ed. 
^61,  Mississippi  MUls  v.  Cohn,  150  U.  8.  208,  37  L.  Ed.  1055,  14  Sup.  Ct. 
77,  Mexican  Nat.  By.  Co.  v.  Davidson,  157  U.  S.  205,  39  L.  Ed.  674,  15 
Sup.  Ct.  564,  and  Farmers'  Trust  Co.  v.  McEinney,  6  McLean,  8,  Fed. 
Cas.  4667,  all  arguendo. 

Distinguished  in  Brown  v.  Fletcher,  235  U.  S.  596,  59  L.  Ed.  377,  35 
Sup.  Ct.  154,  holding  prohibition  against  Federal  courts  taking  jurisdiction 
of  actions  brought  by  assignees  to  recover  on  ohoses  in  action  does  not 
apply  to  suits  to  recover  specific  thing  and  damages  for  its  detention ;  Deshler 
V.  Do^,  16  How.  631,  14  L.  Ed.  1088,  wher«  assignee  of  bank  notes 
brought  action  of  replevin  for  package  in  Circuit  Court,  although  his  as- 
signor could  not  have  done  so;  White  v.  Vermont  etc.  Ry.  Co.,  21  How. 
576, 16  L.  Ed.  223,  and  Keene  Five-Cent  Sav.  Bank  v.  Lyon  County,  90  Fed. 
530,  afiSrming  right  of  assignee  of  negotiable  instrument  under  facts  in 
case  to  maintain  suit  thereon  in  Federal  court  when  his  assignor  could  not 
have  done  so ;  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  Ed.  831;  where  assignee 
had  reduced  his  claim  to  a  judgment  in  State  court  before  proceeding  in 
Federal ;  Tredway  v.  Sanger,  107  U.  S.  324,  27  L.  Ed.  583,  on  ground  that 
&ct  of  1875  removes  the  restriction  in  suits  on  ''  promissory  notes,  negotiable 
by  the  law  merchant,"  to  same  effect;  Mersman  v.  Werges,  112  U.  S.  143, 
28  L.  Ed.  643,  5  Sup.  Ct.  67  (reversing  1  McCrary,  534,  3  Fed.  383) ;  Seckel 
V.  Backhaus,  7  Biss.  357,  Fed.  Cas.  12,599,  and  Whiting  v.  Wellington,  10 
Fed.  815,  ruling  similarly. 

Debt  secured  by  bond  and  mortgage  is  a  diose  in  action. 
Approved  in  Emigh  v.  Chamberlain,  1  Biss.  369,  Fed.  Cas.  4447,  and 
Thaxter  v.  Hatch,  6  McLean,  69,  Fed.  Cas.  13,866,  both  following  rule. 

In  equity,  the  debt  or  bond  is  treated  as  the  principal,  and  the  mortgage 
«■  tiie  incident. 

Approved  in  WilUs  v.  Farley,  24  Cal.  497,  where  court  holds  mortgage 
is  barred  by  statute  of  limitations  when  debt  is  barred. 

S  Oow.  461-470,  12  Ii.  Ed.  1151,  US  BOY  V.  BEABD. 

•    Action  in  New  York  on  Wisconsin  deed  not  sealed  as  required  lof  New 
Tork  laws*  nnist  be  aetlon  appropriate  to  imsealed  lostnim«&t8. 

Approved  in  Willard  v.  Wood,  1  App.  D.  C.  59,  holding  statutory  period 
of  limitation  applicable  to  actions  on  simple  contracts  in  District  of  Col- 
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• 

nmbiai  where  suit  is  brought,  prevails  although  the  contract  has  effect  of 
specialty  where  made;  Lefebure  v.  American  Express  Co.,  160  Iowa,  74, 
139  N.  W.  1125,  holding  that  the  question  whether  special  contract  in 
bill  of  lading  is  fairly  entered  into  is  local  question,  and  State  court  is  not 
bound  by  decisions  of  Supreme  Court  of  United  States ;  Limerick  Nat.  Bank 
V.  Howard,  71  N.  H.  17,  93  Am.  St.  Rep.  493,  51  Atl.  043,  holding  question 
as  to  whether  indorsee's  knowledge  of  payee's  fraud  in  obtaining  indorsed 
note  constitutes  him  holder  with  notice  is  governed  by  law  of  State  where 
note  is  payable;  Kinzie  v.  Rieley,  100  Ya.  717,  42  S.  E.  875,  upon  question 
as  to  necessity  for  averring  special  damage  through  breach  of  covenant; 
Clark  V.  Eltinge,  38  Wash.  383,  107  Am.  St.  Bep.  858,  80  Pac.  559,  married 
woman  is  entitled  only  to  such  exemptions  as  debtor  as  provided  by  State 
where  she  is  sued  and  resides;  Pritchard  v.  Norton,  106  U.  S.  133,  27 
L.  Ed.  107,  1  Sup.  Ct.  109,  and  Urton  v.  Hunter,  2  W.  Va.  88,  as  authority 
for  holding  the  lex  fori  governs  in  matters  of  procedure  and  remedy; 
.  Willard  v.  Wood,  135  U.  S.  313,  34  L.  Ed.  213,  10  Sup.  Ct.  832,  whether 
remedy  of  mortgagee  against  grantee  of  mortgagor  is  at  law  or  in  equity, 
is  determined  by  lex  fori;  Hoadley  v.  Northern  Transportation  Co.,  116 
Mass.  307, 15  Am.  Rep.  108,  holding  lex  fori  governs  as  to  evidence  required 
to  show  shipper  assented  to  terms  of  contract  of  shipment,  when  it  differs 
from  lex  loci  contractus;  Davis  v.  Judd,  6  Wis.  88,  holding  action  of 
covenant  cannot  be  maintained  on  instrument  not  under  seal;  Thomas  v. 
American  etc.  Mortgage  Co.,  47  Fed.  554,  12  L.  R.  A.  686,  arguendo. 

Law  governing  covenant  in  deed  or  mortgage  of  realty.    Note,  17 
L^  R.  A.  (N.  8.)  1097. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1021, 1048. 

It  l8  not  necessary  to  allege  an  eviction  In  an  aetlon  for  breach  of  cove- 
nant of  seizin. 

Approved  in  Whittemore  v.  Darden,  9  App.  D.  C.  454,  holding  where 
defect  in  title  is  remedied  by  vendor  without  notice  to  vendee^  and  vendor 
of  property  sells  it  to  another,  vendee  can  recover  deposit;  Wright  v. 
Phipps,  90  Fed.  567,  and  Curtis  v.  Brannon,  98  Tenn.  157,  38  S.  W.  1073, 
as  authority  for  holding  covenants  of  seizin  are  broken,  if  at  all,  by  delivery 
of  deed;  to  same  effect,  Lowry  v.  Hurd,  7  Minn.  362;  Gale  v.  Frazier,  4 
Dak.  202,  30  N.  W.  140,  holding  covenant  of  seizin  does  not  run  with  land 
and  is  not  assignable;  Leet  v.  Gratz,  124  Mo.  App.  403,  101  S.  Wv  699, 
arguendo. 

When  ordinary  covenant  of  seizin  or  of  right  to  convey  is  broken,  if 
at  alL    Note,  Ann.  Gas.  1913B,  1185,  1186. 

Power  of  sale  to  an  ag«nt  la  to  be  constmed  as  Intending  to  confer  jdl 
the  usual  means  or  sanction  the  umul  manner  of  performing  what  is  Intrusted 
to  the  agent. 
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Approved  in  National  Bank  v.  Old  Town  Bank,  112  Fed.  727,  60  C.  C.  A. 
443,  determining  authority  of  attorney  employed  by  heirs  to  settle  up  estate 
and  collect  and  receive  their  shares  to  indorse  checks  for  collection ;  Morris 
&  Whitehead  v.  East  Side  Ry.  Co.,  104  Fed.  417,  43  C.  C.  A.  605,  holding 
delivery  of  bonds  to  third  person  to  enable  him  to  pledge  same  gives  him 
authority  to  make  usual  terms;  Manning  v.  Screven,  56  S.  C.  86,  34  S.  E. 
26,  construing  power  of  appointment  in  trust  deed;  Very  v.  Levy,  13  How. 
359,  14  L.  Ed.  179,  holding  where  words  prescribing  mode  by  which  power 
is  to  be  effected  are  ambiguous,  but  reasonable  attention  to  same  would 
bear  interpretation  given  by  agent  and  third  party,  the  principal  is  bound 
by  such  interpretation;  Reed  v.  Welsh,  11  Bush,  457,  to  same  effect; 
Runkie  v.  Burnham,  153  U.  S.  224,  38  L.  Ed.  697,  14  Sup.  Ct.  840,  holding 
witness  may  be  asked  as  to  relations  of  parties  at  time  of  execution  of 
power,  although  his  answers  may  have  bearing  on  obligations  arising  under 
written  contract;  Starr  v.  Stark,  2  Sawy.  625,  Fed.  Gas.  13,317,  holding 
subsequent  acts  of  recognition  may  be  considered  as  showing  construction 
by  i>arties  themselves ;  Howard  v.  Mumf ord,  80  Ga.  169,  4  S.  E.  909,  where 
bankers  were  held  to  be  authorized  to  make  payment  in  question;  Waddill 
T.  Sebree,  88  Va.  1016,  29  Am.  St.  Bep.  769,  14  S.  E.  851,  holding  inquiry 
as  to  whether  acts  done  were  within  powers  is  not  confined  to  written 
instrument  confirming  same;  Lawrence  v.  Randall,  47  Ala.  246,  arguendo. 

Power  of  attorney  authorizing  agent  **%o  contract  for  sale  in  whole  or 
part  on  terms  he  deems  advantageous,  and  execute  deeds,"  gives  attorney 
authority  to  make  deed  with  covenant  of  seizin. 

Approved  in  Jasper  v.  Wilson,  14  N.  M.  492,  23  L.  E.  A.  (N.  S.)  982.  94 
Pac.  953,  holding  where  broker  had  authority  to  make  contract  for  sale  of 
land,  he  had  implied  power  to  contract  for  warranty  deed ;  Keith  v.  Hersch- 
berg  Co.,  48  Ark.  147,  2  S!  W.  779,  where  contract  of  drummer  not  to  sell 
certain  class  of  goods  to  any  other  merchant  in  town  except  purchaser 
waa^held  binding  on  his  principal;  Bronson  v.  Coffin,  118  Mass.  161,  and 
Wilson  V.  McEwan,  7  Or.  105,  where  this  view  was  adopted  in  similar 
eases,  holding  principal  bound  by  covenant  of  warranty  made  by  agent; 
Carson  v.  Smith,  5  Minn.  91,  77  Am.  Dec.  544,  ^here  under  power  conferred 
it  was  held  agent  was  authorized  to  sell  on  credit;  Sfshultz  v.  Griffin,  121 
N.  Y.  299,  18  Am.  St.  Bep.  828,  24  N.  E.  481,  holding  a  power  without 
restriction  to  sell  and  convey  real  estate  gives  authority  to  convey  with 
warranty;  Blake  v.  Pine  Mountain  Iron  etc.  Co.,  76  Fed.  654,  22  C.  C.  A. 
430,  and  Bachman  v.  Charlestown,  42  N.  H.  132,  both  arguendo. 

Miscellaneous.  Cited  as  to  definition  of  word  "terms"  as  used  in  con- 
tents, in  Hutchinson  v.  Lord,  1  Wis.  313,  60  Am.  Dec.  887,  Keep  v.  Sander- 
son, 2  Wis.  60,  60  Am.  Dec.  405»  and  Cribben  v.  Ellis,  69  Wis.  347,  34 
N.  W.  158. 
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Supreme  Court  will  remand  cause  for  renlre  de  noyo,  where,  In  special 
yerdict,  all  essential  facts  are  not  distinctly  fonnd  by  Jury. 

Approved  in  Towle  v.  First  Nat.  Bank,  153  Fed.  567,  82  C.  C.  A.  520, 
holding  special  findings  by  trial  judge  in  action  at  law  in  Federal  court, 
where  jury  has  been  waived,  must  embrace  finding  on  every  material  issue, 
otherwise  mistrial  results;  Graham  v.  Bayne,  18  How.  63,  15  L.  Ed.  267, 
while  venire  de  novo  was  awarded  because  special  verdict  did  not  find  facts 
but  stated  evidence  thereof;  Ward  v.  Cochran,  150  U.  S.  608,  87  L.  Ed. 
1198,  14  Sup.  Ct.  233,  where  judgment  founded  on  special  verdict  in  eject- 
ment proceeding  was  held  erroneous ;  Holt  v.  Van  Eps,  1  Dak.  232,  46  N.  W. 
691,  a  verdict  finding  on  part  of  issues  only  is  insufficient;  Suydam  V. 
Williamson,  20  How.  441,  15  L.  Ed.  983,  arguendo;  dissenting  opinion  in 
Stewart  v.  Salamon,  97  U.  S.  364,  24  L.  Ed.  1045,  an  exception  to  general 
rule  that  Supreme  Court  is  always  bound  to  affirm,  modify  or  reverse  judg- 
ments brought  up  on  appeal ;  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S. 
601,  27  L.  Ed.  842,  1  Sup.  Ct.  592,  and  Ward  v.  Gradin,  15  N.  D.  657,  109 
N.  W.  60,  both  arguendo. 

Distinguished  in  Clement  v.  Phoenix  Ins.  Co.,  7  Blatchf.  57,  Fed.  Cas. 
2882,  arguendo. 

What  special  verdict  must  contain.    Note,  24  L.  B.  A.  (N.  S.)  17,  25,  74. 

Where  cause  is  submitted  to.  court  below,  under  an  agreement  that  the 
conrt  may  draw  inferences  of  fact  not  found  by  the  jury,  tlie  Supreme  Court 
will  presume  that  facts  necessary  to  Judgment  were  found.       « 

Approved  in  Stickney  v.  Wilt,  23  Wall.  163,  23  L.  Ed.  54,  11  Bank  Reg. 
106,  discussing  appellate  practice ;  Coulter  v.  B.  F.  Thompson  Lumber  Co., 
142  Fed.  708,  74  C.  C.  A.  38,  upholding  refusal  to  instruct  as  to  which 
of  two  classes  of  testimony  on  issue  of  fact  should  be  preferred;  J.  W, 
Bishop  Co.  V.  Shelhorse,  141  Fed.  648,  72  C.  C.  A.  337,  appellate  court  can- 
not review  questions  of  fact  or  determine  weight  lo  be  given  to  evidence; 
Guild  V.  Frontin,  18  How.  135, 15  L.  Ed.  290,  where  no  errors  of  law  appear 
on  face  of  record,  judgment  of  court  below  will  be  affirmed;  Aetna  Ins.  Co. 
V.  Ward,  140  U.  S.  91,  85  L.  Ed.  877,  11  Sup.  Ct.  725,  where  court  holds 
it  has  no  concern  with  questions  of  fact,  or  weight  to  be  given  evidence 
properly  admitted;  Lynch  v.  Grayson,  7  N.  M.  37,  32  Pac.  152,  construing 
statute  conferring  appellate  jurisdiction  on  State  Supreme  Court. 

Miscellaneous.  Cited  in  Linton  v.  Chestnutt-Gibbons  Grocer  Co.,  30 
Okl.  105,  118  Pac.  386,  holding  where  note  extending  time  of  payment  of 
existing  debt  then  due  and  owing,  was  given,  consideration  was  sufficient 
for  surety's  obligation  on  said  note;  dissenting  opinion  in  Bayne  v.  State, 
62  Md.  119,  as  to  antecedent  obligation  being  good  consideration  for  subse- 
Quent  contract. 
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LonlsUna  statute  requiring  that  an  alien  entitled  as  hfHx,  legatee  or  donee 
to  snccession  of  decedent,  sliaU  pay  tax  to  State  of  ten  per  cent  of  value,  Is 
not  repugnant  to  Federal  Constitution. 

Approved  in  Blackstone  v.  Miller,  188  U.  S.  204,  207,  47  L.  Ed.  444,  445, 
2S  Sup.  Ct.  278,  279,  holding  where  State  law  imposing  tax  upon  transfer 
is  in  force  before  funds  come  within  State,  fact  that  other  State  has  col- 
lected inheritance  tax  raises  no» -constitutional  question;  Eidman  v.  Mar- 
tinez, 184  U.  S.  582,  46  L.  Ed.  701,  22  Sup.  Ct.  517,  holding  inheritance  tax 
in  war  revenue  act  of  1898,  does  not  apply  to  intangible  property  in  this 
country  of  nonresident  alien  whose  property  passed  to  nonresident  alien; 
Hummer  v.  Coler,  178  U.  S.  125,  132,  137,  45  L.  Ed.  1004,  1007,  1009,  20 
Sup.  Ct.  833,  holding  State  legacy  tax  applies  to  legacy  of  United  States 
bonds;  Knowlton  v.  Moore,  178  U.  S.  53,  80,  44  L.  Ed.  975,  985,  20  Sup.  Ct. 
752,  upholding  war  revenue  act,  20  Stat.  448,  §§  29,  30,  taxing  legacies  and 
distributive  shares  of  personalty;  Blair  v.  Herold,  150  Fed.  201,  where 
testator,  his  son  and  others  formed  partnership  which  was  not  to  be  dis- 
solved as  long  as  three  survived,  and  it  was  stipulated  that  on  testator's 
death  his  interest  should  go  to  son  in  consideration  of  valuable  considera- 
tions received  from  others,  son's  interest  acquired  from  father  not  taxaUle 
under  War  Revenue  Act,  c.  448 ;  Ruckgaber  v.  Moore,  104  Fed.  951,  holding 
bequest  by  nonresident  alien  to  nonresident  alien  of  stocks  and  bonds  which 
were  actually  in  New  York  was  not  subject  to  inheritance  tax  imposed 
by  war  revenue  act  of  1898 ;  Blythe  v.  Hinckley,  127  Cal.  436,  59  Pao.  788, 
upholding  Civil  Code,  §  671,  permitting  citizens  or  aliens  to  hold  and  dis- 
pose of  property  and  holding  nonresident  Britisher  may  hold  land  in  State ; 
Donaldson  v.  State,  182  Ind.  626,  101  N.  E.  489,  holding  under  Indiana  law, 
property  of  alien,  who  was  nonresident  of  State  at  time  of  death,  could 
not  be  transmitted  by  descent;  Lehman  v.  State,  45  Ind.  App.  335,  88 
N.  £.  367,  holding  statutes  of  Indiana  in  relation  to  giving  Swiss  aliens 
five  years  to  dispose  of  real  property  was  not  in  contravention  of  treaty 
between  United  States  and  Swiss  Confederation;  Estate  of  Peterson,  168 
Iowa,  518,  L.  E.  A.  1916A,  469,  151  N.  W.  69,  treaty  with  Sweden  did  not 
prohibit  tax  on  successions  passing  to  alien  heirs;  Ferry  v.  Campbell,  110 
Iowa,  295,  81  N.  W.  606,  holding  void  inheritance  tax  law   (26th  Gen. 
Assem.,  c.  28,  §  7),  as  providing  for  appraisement  for  such  tax  without^ 
notice;  State  v.  Cline,  91  Kan.  419,  50  L.  R.  A.  (N.  S.)  991,  137  Pac.  934, 
upholding  inheritance  tax  law  of  1909 ;  Booth's  Exr.  v.  Commonwealth,  130 
Ky.  102,  33  L.  R.  A.  (N.  S.)  592,  113  S.  W.  64,  upholding  collateral  inheri- 
tance tax  act  of  1906;  Opinion  of  the  Justices,  196  Mass.  626,  85  N.  E. 
^,  holding  provision  of  Constitution  of  Massachusetts  authorizing  legis- 
lature to  levy  taxes  on  property  within  commonwealth,  does  not  authorise 
enactment  of  law,  imposing  tax  on  sales  of  certificates  of    stock;  Union 
Trust  Co.  v.  Durfee,  125  Mich.  492,  84  N.  W.  1102,  upholding  Pub.  Acts 
1899,  No.  188,  taxing  inheritances;  Neilson  v.  Russell,  76  N.  J.  L.  35,  69 
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Atl.  479,  holding  succession  tax  may  be  levied  on  shares  of  stoek  in:  local 
corporation  held  by  nonresident  out  of  State;  Matter  of  Delano,  176  N.  Y. 
492,  68  N.  E.  872,  upholding  Laws  1897,  p.  150,  c.  284,  imposing  tax  on 
transfer  of  property  by  will  or  intestate  law  or  whenever  any  person  shall 
exercise  a  power  of  appointment;  Humphreys  v.  State,  70  Ohio  St.  83, 
101  Am.  St.  Rep.  888,  65  L.  R.  A.  776,  70  N.  E.  961,  devise  to  incorporated 
charitable  society  is  subject  to  collateral  inheritance  iax;  McGannon  v. 
State,  33  Okl.  157,  Ann.  Caa.  1914B,  620,  124  Pac.  1068,  upholding  inheri- 
tance tax  law  of  1909;  In  re  Stixrud's  Estate,  58  Wash.  345,  Ann.  Cas. 
1912A,  850,  33  L.  R.  A.  (N.  S.)  632,  109  Pac.  346,  holding  that  laws  impos- 
ing inheritance  tax  of  twenty-five  per  cent  on  nonresident  aliens,  and  only 
three  per  cent  bn  citizens  taking  property  by  succession,  violate  treaty  with 
Norway  and  Sweden ;  Black  v.  State,  113  Wis.  216,  231,  89  N.  W.  526,  53i, 
upholding  Laws  1899,  c.  355,  taxing  inheritances  in  estates  exceeding  ten 
thousand  dollars  in  value;  dissenting  opinion  in  Chanler  v.  Kelsey,  205 
U.  S.  480,  51  L.  Ed.  889,  27  Sup.  Ct.  550,  majority  upholding  imposition  of 
inheritance  tax  under  laws  of  New  York;  Prevost  v.  Greneaux,  19  How.  7, 
15  L.  Ed.  574,  French  treaty  did  not  alter  right  to  tax;  Frederickson  v. 
Louisiana,  23  How.  447, 16  L.  Ed.  579,  holding  further  as  to  article  in  treaty 
between  United  States  and  king  of  Wurtemberg,  relative  to  disposition  of 
property,  did  not  alter  law ;  United  States  v.  Perkins,  163  U.  S.  629,  41  L.  Ed. 
288, 16  Sup.  Ct.  1075,  holding  personal  property  bequeathed  to  United  States 
was  subject  to  inheritance  tax  under  State  law ;  Magoun  v.  Illinois  Trust  Co., 
170  U.  S.  289,  42  L.  Ed.  1041, 18  Sup.  Ct.  597,  upholding  Illinois  statute ;  Wal- 
lace V.  Myers,  38  Fed.  185,  4  L.  R.  A.  172,  upholding  New  York  statute ;  Suc- 
cession of  Sala,  50  La.  Ann.  1020,  24  South.  678,  where  act  amending  statute 
upheld  in  principal  case  was  approved;  State  v.  Dalrymple,  70  Md.  299, 
3*L.  R.  A.  373,  17  Atl.  82,  upholding  Maryland  inheritance  tax  statute; 
Minot  V.  Winthrop,  162  Mass.  117,  119,  26  L.  R.  A.  262,  38  N.  E.  513,  514, 
upholding  succession  tax  law;  Gelsthorpe  v.  Fumell,  20  Mont.  305,  39 
L.  R.  A.  173,  51  Pac.  268,  upholding  Montana  statute  imposing  succession 
tax  at  uniform  rate  on  all  heirs,  devisees,  legatees  and  distributees,  but  not 
applying  to  estates  valued  at  less  than  a  certain  amount;  State  v.  Alston, 
94  Tenn.  680,  682,  28  L.  R.  A.  180,  30  S.  W.  751,  holding  discrimination 
in  favor  of  direct  heirs  of  decedent  as  against  collateral  is  valid;  Union 
Tow-Boat  Co.  v.  Bordelon,  7  La.  Ann.  196,  upholding  act  empowering  tax 
collector  to  seize  and  sell  property  of  defaulting  tax  debtors;  Pollock  v. 
Farmers  etc.  Co.,  157  U.  S.  578,  39  L.  Ed.  818,  15  Sup.  Ct.  688,  and  Thomas 
V.  Gay,  169  U.  S.  277,  42  L.  Ed.  745,  18  Sup.  Ct.  345,  as  authority  for  state- 
ment that  personal  allegiance  has  no  necessary  connection  with  right  of 
taxation;  Clarke's  Appeal,  70  Conn.  211,  39  Atl.  159,  holding,  whoever 
takes  by  succession  takes  as  a  privilege  conceded  by  law,  and  not  as  a  right ; 
State  V.  Travelers'  Ins.  Co.,  70  Conn.  600,  66  Am.  St.  Rep.  142,  40  Atl. 
467,  affirming  right  of  State  to  exclude  aliens  from  membership  in  its  cor- 
porations; State  V.  Hamlin,  86  Me.  506,  41  Am.  8t  Rep.  677,  25  L.  R.  A. 
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636,  30  Atl.  80,  holding  right  to  dispose  of  property  by  will  is  not  a  natural 
right;  Northern  etc.  Ry.  Co.  t.  Mayor,  21  Md.  104,  holding,  when  State 
grants  a  privilege  which  it  has  power  to  withhold,  it  may  annex  to  grant 
any  conditions  which  it  deems  proper;  dissenting  opinion  in  Matter  of 
Bronson,  150  N.  Y.  16,  34  L.  R.  A.  244,  44  N.  E.  711,  Mounsville  v.  Ohio 
R.  R.  Co.,  37  W.  Va.  107,  20  L.  R.  A.  171, 16  S.  E.  519,  and  In  re  D'Adamo's 
Estate,  212  N.  Y.  227,  L.  R.  A.  1915D,  373,  106  N.  E.  85,  all  arguendo. 

Distinguished  in  Gilbertson  ▼.  Oliver,  129  Iowa,  573,  105  N.  W.  1004, 
indebtedness  to  nonresident  having  no  agent  in  State  is  not  liable  to  inherit- 
ance under  code,  section  1467;  Dallinger  v.  Rapello,  14  Fed.  33,  where  ques- 
tion presented  was  whether  personal  property  of  deceased  inhabitant  of 
State,  lying  without  State,  is  taxable  by  State  after  appointment  of  non- 
resident executor;  Galveston  etc.  Ry.  Co.  v.  Galveston,  90  Tex.  406,  36 
Ik  R.  A.  40,  39  S.  W.  99,  where  meaning  of  court  in  stating  "where  State 
grants  privilege  which  it  may  deny,  it  may  annex  thereto  any  conditions 
which  it  deems  proper/'  is  explained. 

Constitutionality  of  laws  affecting  taxation  of  collateral  inheritances. 

Note,  41  Am.  St.  Rep.  582. 
Liability  to  succession  tax  of  transfer  to  alien.    Note,  Ann.  Gas.  1912Aa 

857. 
Constitutionality  of  inheritance  taxes.    Note,  1  Ann.  Gas.  30. 
Right  to  take  property  by  inheritance  or  will  as  natural  right  protected 

by  Constitution.    Note,  9  Ann.  Gas.  726. 
Constitutionality  of  succession  taxes.    Note,  33  L.  R.  A.  (N.  S.)  601. 
Validity  of  inheritance  taxes.    Note,  23  E.  R.  G.  107. 

Miscellaneous.  Cited  in  Stone  v.  Elliott,  182  Ind.  462,  106  N.  E.  713, 
to  point  that  right  to  inherit  is  not  a  natural  right  but  a  creature  of  the 
law ;  Noble  v.  CuUom,  44  Ala.  583,  not  in  point ;  dissenting  opinion  in  Wal* 
cott  V.  People,  17  Mich.  94,  as  authority  for  holding  alien  succession  tax 
does  not  affect  conmierce. 

8  How.  495-566,  12  L.  Ed.  1170,  WILUAMSON  T.  BEBBT. 

Under  devise  In  trust  to  pay  rents  to  G.  during  Ills  life,  and  at  bis  death 
to  convey  in  fee  simple  to  bis  lawful  Issue,  the  first  bom  child  of  O.,  at  Its 
Ijirtli,  takes  a  vested  estate  in  remainder,  which  opened  to  let  In  afterbom 
children  as  bom,  and  such  estate  becomes  fee-simple  absolute  at  death  of 
father. 

Disapproved  in  Leroy  v.  City  Council  of  Charleston,  20  S.  C,  75,  77,  where 
land  devised  to  remain  in  hands  of  executors  till  they  should  settle  and 
assure  same  to  trustees  to  receive  rents  and  pay  same  to  sole  use  of  E.  for 
life,  and  then  to  E.'s  children,  and  if  she  had  no  children  to  heirs  of 
decedent,  E.  had  life  interest  and  remainder  was  contingent;  Losey  v. 
Stanley,  147  N.  Y.  567,  42  N.  E.  10,  following  rule;  Rivers  v.  Fripp,  4  Rich, 
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Eq.  298;  299,  300,  and  Boykin  v.  Boykin,  21  S.  C.  530,  where  a  similar 
devise  is  construed;  Lessee  of  Poor  v.  Considine,  6  WalL  478, 18  L,  IkL  875» 
arguendo.     ' 

Character  of  remainder  created  by  grant  or  devise  for  life,  with  re- 
mainder to  children  who*may  survive.    Note,  25  L.  B.  A.  (N.  S.)  899. 

Power  riMts  with  legislature  to  loose  a  deiylaed  estate  from  fetters  patk 
upon  It  by  unforeseen  causes  which  are  defeating  tSie  ohject  of  the  trust. 

Approved  in  dissenting  opinion  in  Richards  v.  East  Tenn.  Ry.  Co.,  100 
Ga.  672,  688,  33  S.  E.  214,  216,  majority  hqlding  chancellor  may  direct 
sale  of  legal  and  equitable  estate  of  minors  in  same  property  on  ex  parte 
petition;  In  re  Lyman,  11  R.  I.  J59,  as  an  instance  where  legislature 
authorized  sale  of  trust  property;  In  re  Van  Home,  18  R.  I.  394,  28  Atl. 
343;  to  same  effect,  Hoyt  v.  Sprague,  12  Fed.  Cas.  769,  as  instance  where 
legislature  authorized  change  of  instrument  by  trustee;  Powers  v.  Bergen, 
6  N.  Y.  368,  ai^endo. 

Jurisdiction  of  a  court  may  he  inquired  Into  hy  any  other  court  in  which 
the  proceedings  of  the  former  are  relied  upon  and  a  heneilt  is  claimed  there- 
under. 

Approved  in  Old  Wayne  Mut.  Life  Ins.  Co.  v.  McDonough,  204  U.  S.  16, 
51  L.  Ed.  348,  27  Sup.  Ct.  236,  holding  Federal  court  or  court  of  another 
State,  from  that  in  which  judgment  was  rendered  can,  upon  suit  upon 
that  judgment,  inquire  whether  court  rendering  judgment  had  jurisdiction ; 
John  II  Estate  v.  Brown,  201  Fed.  247,  119  C.  C.  A.  468,  holding  where 
appellate  court  was  without  jurisdiction  to  answer  qucsticgi  reserved  for 
its  decision  by  lower  court,  its  decision  on  such  question  was  absolutely 
void,  and  subject  to  collateral  attack  in  any  other  court;  North  Star 
Lumber  Co.  v.  Johnson,  196  Fed.  58,  holding  Federal  court  has  jurisdiction 
to  entertain  bill  to  quiet  title  to  realty  where  requisite  diversity  of  citizen- 
ship exists,  and  in  such  suit  may  inquire  into  jurisdiction  of  State  court 
to  render  judgment;  Territory  v.  Delinquent  Tax  List,  3  Ariz.  91,  21  Pac. 
894,  holding  when  power  to  collect  taxes  is  conferred  on  court,  it  becomes, 
in  exercise  of  power,  a  court  of  special  jurisdiction,  and  record  must 
aflirmatively  show  jurisdictional  facts;  Belt  v.  United  States,  4  App.  D.  C. 
30,  applying  rule  in  criminal  case;  Tenney  v.  Taylor,  1  App.  D.  C.  227, 
holding  on  appeal  to  Supreme  Court,  a  judgment  against  appellant  and 
his  surety  on  appeal  by  default  in  that  court  was  void  as  to  surety  for 
want  of  jurisdiction  over  him;  Miller  v.  Mills,  32  Okl.  390,  122  Pac.  672, 
holding  where  judgment  of  justice  of  peace  was  relied  on,  evidence  can  be 
introduced  to  show  that  amount  exceeded  limit  of  jurisdiction  of  Justices' 
Courts  and  was  void;  Southern  Pine  Lumber  Co.  v.  Ward,  16  Okl.  158, 
85  Pac.  467,  where  on  foreclosure  of  trust  deed  defendant  pleads  title  under 
prior  judgment  of  same  court,  codefendant  may,  by  cross-petition,  show 
want  of  jurisdiction  over  suit  in  which  such  judgment  rendered ;  Tliomp- 
son  V.  Whitman,  18  Wall.  467,  21  L.  Ed.  901,  affirming  right  of  New  York 
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court  to  inqnire  into  jurisdiction  of  New  Jersey  court,  to  render  judgment 
relied  on  in  former  court ;  Kilboum  v.  Thompson,  103  U.  S.  198,  26  L.  Ed. 
389,  where  the  jurisdiction  of  the  United  States  House  of  Representatives, 
to  panish  for  contempt^  was  inquired  into;  Gray  v.  Larrimore,  2  Abb. 
(U.  S.)  648,  4  Sawy.  644,  Fed.  Cas.  5721,  where  United  States  Circuit  Court 
inqniied  into  proceedings  of    United  States    District  Court  to  ascertain 
whether  it  had  jurisdiction  in  particular  cause;  Adams  y.  Terrell,  4  Fed. 
800,  4  Woods,  337|  where  the  proceedings  of  a  court  of  bankruptcy  was 
Attacked  in  collateral  proceedings ;  Jones  v.  Lamar,  34  Fed.  462,  where  pro- 
ceedings in  State  court  were  set  aside  on  ground  of  want  of  jurisdiction 
to  authorize;  Clayton  v.  Clayton,  4  Colo.  416,  where  jurisdiction  of  court 
to  grant  a  decree  of  divorce  was  attacked  in  collateral  proceedings ;  Mastin 
y.  Gray,  19  Kan.  463,  465,  27  Am.  Bep.  152,  155,  where  false  return  of 
service,  on  which  jurisdiction  was  founded,  was  impeached;  Ferguson  v. 
Crawford,  70  N.  Y.  259,  26  Am.  Bep.  593,  where  judgment  was  attacked  in 
eoUateral  proceedings  by  showing  defendant  was  not  served  with  process 
and  did  not  appear;  Losey  v.  Stanley,  147  N.  Y.  573,  42  N.  E.  12,  where 
collateral  attack  was  made  on  order  for  mortgaging  of  infant's  real  prop- 
erty ;  In  re  Tarble,  25  Wis.  396,  3  Am.  Rep.  87,  affirming  power  of  State 
court,  under  habeas  corpus  proceedings,  to  order  discharge  of  party  held 
in  custody  by  officer  of  the  United  States;  Guaranty  Trust  Co.  v.  Green 
Cove  Ry.  Co.,  139  U.  S.  147,  35  L.  Ed.  120,  11  Sup.Ct.  516,  and  Bell  v. 
Ohio  Trust  Co.,  1  Diss.  270,  Fed.  Cas.  1260,  where  there  was  a  conflict 
between  State  and  Federal  courts  as  to  which  had  acquired  jurisdiction  of 
a  cause;  Moch  v.  Virginia  etc.  Ins.  Co.,  4  Hughes,  61,  119,  10  Fed. '706, 
discussing  rules  as  to  res  adjudicata;  In  re  Reynolds,  io  Fed.  Cas.  596,  in 
collection  of  Federal  authorities  bearing  on  general  subject;  In  re  Mc- 
Kibben,  12  Bank.  Reg.  101,  16  Fed.  Cas.  211;  Reinach  v.  Atlantic  etc.  Ry. 
Co.,  58  Fed.  43 ;  dissenting  opinion  in  Conklin  v.  Cunningham,  7  N.  M.  483, 
38  Pac.  181,  and  dissenting  opinion  in  Knorr  v.  Home  Ins.  Co.,  25  Wis. 
161,  all  arguendo;  Horan  v.  Wahrenberger,  9  Tex.  320,  58  Am.  Dec.  147, 
judgment  by  Supreme  Court  on  merits  on  appeal  from  District  Court  judg- 
ment also  on  merits  on  appeal  from  Justice's  Court  is  void;  Cooper  v. 
Sunderland,  3  Iowa,  123,  129,  66  Am.  Dec.  56,  60,  Marks  v.  McElroy,  67 
Miss.  547,  7  South.  408,  and  Adams  v.  Saratoga,  10  N.  Y.  333,  as  an  author- 
ity for  holding  that  when  courts  of  general  jurisdiction  exercise  a  special 
authority,  their  proceedings  stand  on  same  footing  with  those  of  courts 
of  limited  and  inferior  jurisdiction. 

Distinguished  in  Singo  v.  Fritz,  165  Ala.  661,  51  South.  868,  holding  that 
although  probate  decree  was  obtained  by  fraud  of  such  nature  to  justify 
its  annulment,  court  was  without  jurisdiction  at-  subsequent  term  to  grant 
relief;  Randall  v.  Jaques,  20  Fed.  Cas.  231,  holding  judgment  of  court 
having  jurisdiction  binding  on  every  other  court  until  reversed ;  to  same 
effect,  Guthrie  v.  Lowry,  84  Pa.  St.  537;  In  re  First  Nat.  Bank,  152  Fed. 
69,  81  C.  C.  A.  260,  arguendo. 

IV— 10 
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Disapproved  in  Scott  v.  Royston,  223  Mo.  594,  123  S.  W.  461,  holding 
that  judgment  cannot  be  collaterally  attacked  by  party  on  ground  that  an 
appearance  of  attorney  for  him  was. unauthorized. 

Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Rep.  439. 

Judgment^  of  a  court  of  competent  jurisdiction,  until  reversed,  is  regarded 
as  binding  on  every  other  court. 

Cited  in  Dexter,  Horton  &  Co.  v.  Sayward,  84  Fed.  300,  arguendo. 

Court  must  be  entitled  to  take  Jurisdiction  of  the  persons  and  thing,  which 
are  to  be  affected  hy  its  Judgment^  In  order  to  give  its  proceedings  validity. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  122,  69  L.  Ed,  497, 
35  Sup.  Ct.  255,  where  in  suit  against  foreign  corporation  who  had  not 
appointed  resident  agent,  service  of  process  was  made  on  Secretary  of 
State,  judgment  therein  was  void  and  will  be  enjoined  in  Federal  court; 
Welch  V.  Farmers'  Loan  etc.  Co.,  165  Fed.  572,  91  C.  C.  A.  399,  holding  ser- 
vice of  process  was  insufficient  to  authorize  service  by  publication  where 
affidavit  states  no  facts  showing  defendant  corporation  is  not  doing  busi- 
ness in  State  and  subject  to  service  therein;  Beard  v.  Beard,  21  Ind.  328, 
where  a  judgment  for  alimony  rendered  against  a  nonresident  who  never 
submitted  to  the  jurisdiction  of  the  court  was  held  invalid;  Smith  v. 
Floumoy,  47  Ala.  360,  arguendo. 

Where  a  limited  tribunal  takes  upon  itself  to  exercise  a  Jurisdiction  which 
does  not  belong  to  it,  its  decision  amounts  to  nothing,  and  does  not  create  a 
necessity  for  an  appeal. 

Approved  in  Morse  v.  United  States  to  Use  of  Hine,  29  App.  D.  C.  439, 
where  decree  for  sale  of  infant's  realty  is  void  for  want  of  jurisdiction, 
l)ond  given  by  trustee  to  make  sale  is  also  void;  Brown  v.  Trent,  36  Okl. 
246,  128  Pac.  898,  District  Court  of  one  county  has  jurisdiction  to  quiet 
title  to  land  in  that  county  and  to  set  aside  order  of  United  States  Court 
in  Indian  Territoiy  made  in  what  has  since  become  another  county,  direct- 
ing sale  of  land,  where  orders  were  obtained  by  fraud ;  Mayor  etc.  of  Balti- 
more V.  Porter,  18  Md.  302,  79  Am.  Dec.  691,  where  the  city  commissioner 
of  streets  exceeded  his  authority  in  grading  streets  and  levying  assessment 
-on  abutting  property;  to  same  effect.  Mayor  of  Baltimore  v.  Hook,  62  Md. 
378;  Hall  v.  Ames,  182  Fed.  1013,  and  dissenting  opinion  in  Friedenwald 
v.  Shipley,  74  Md.  231,  24  Atl.  156,  both  arguendo. 

Decisions  upon  private  acts  concern  only  those  for  whose  beneilt  they  are 
made,  and  can  be  no  rule  for  any  other  case. 

Approved  in  Hatch  v.  Burroughs,  1  Woods,  444,  Fed.  Cas.  6203,  where 
Circuit  Court  refused  to  adopt  construction  of  State  court  as  to  liability 
clause  in  bank  charter  granted  by  State;  Talcott  v.  Pine  Grove,  1  Flipp. 
124,  Fed.  Cas.  13,735,  in  discussion  as  to  when  Federal  courts  arc  not 
hound  to  follow  decisions  of  State  courts;  dissenting  opinion  in  Hill  v. 
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Atlantic  ete.  R.  Co.,  143  N.  €.  597,  9  L.  R.  A.  (N.  8.)  606,  55  S.  E.  874» 
majority  holding  act  of  181:^,  incorporating  North  Carolina  railroad,  author- 
ised oompa&y  to  lease  its  property  and  franchises' to  another  railroad. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  property. 
Note,  16  L.  R.  A.  268. 

Sale  is  contract  between  parties  to  give  and  to  pass  rights  of  property 
for  money,  which  Imyer  pays  or  promises  to  pay  to  seller  for  thing  honest. 

Approved  in  The  Orlando  v.  Wooten,  214  Fed.  272,  holding  bill  of  sale  or 
writing  not  necessary  to  transfer  title  to  vessel,  but  when  parties  contem* 
plate  immediate  transfer  of  title,  which  is  followed  by  possession,  such 
transfer  takes  place  without  payment  of  purchase  money;  Clark  v.  State, 
167  Ala.  102,  31  L.  R.  A.  (N.  S.)  517,  52  South,  894,  proof  that  accused  fur- 
nished prosecutor  with  whisky  under  agreement  that  he  was  to  return  other 
whisky  ''shows  barter  or  exchange"  within  liquor  law;  Jules  Levy  &  Bro. 
V.  A.  Mautz  A  Co.,  16  CaL  App.  670,  117  Pac.  937,  holding  where  price  to 
be  paid  for  merchandise  was  to  be  ascertained  and  fixed  from  time  to  time 
by  future  agreement,  there  was  no  sale;  Cunningham  v.  State,  105  Ga. 
679, 31  S.  E.  586,  determining  question  of  agency  and  sale  of  liquor  in  prose- 
cution for  violation  of  local  option  law;  Close  v.  Browne,  230  111.  236,  13 
L.  R.  A  (N.  S.)  634,  82  N.  E.  632,  holding  where  to  make  lands  salable  they 
were  transferred  to  irrigation  company  and  owners  took  latter's  stock  there- 
for, transaction  was  consolidation  of  interests  but  not  sale ;  Edwards  v.  Cot- 
trell,  43  Iowa,  204,  holding  chattel  mortgage  with  power  of  sale  by  mort- 
gagee upon  default  in  payment  gives  him  power  to  sell  for  cash  only ;  Noble 
v.  Ft.  Smith  etc.  Grocery  Co.,  34  Okl.  672,  46  L.  R.  A  (N.  S.)  455,  127  Pac. 
18,  holding  chattel  mortgage  is  not  a  sale;  Koehler  v.  St.  Mary's  Brewing 
Co.,  228  Pa.  653,  654,  139  Am.  St.  Rep.  1024,  77  Atl.  1018,  holding  where 
sale  is  made  by  corporation  of  its  property  upon  promise  to  pay,  such 
promise  must  be  in  reasonable  time  to  bind  minority  stockholder;  dissent- 
ing opinion  in  Minidoka  etc.  R.  Co.  v.  Weymouth,  19  Idaho,  248,  113  Pac. 
459,  majority  holding  that  act  of  Congress  of  August  30, 1890,  which  refers 
to  lands  "taken  up,"  does  not  refer  to  or  include  easements  and  rights  of 
way  where  fee  did  not  pass ;  dissenting  opinion  in  Coleman  v.  State,  53  Tex. 
Cr.  587,  111  S.  W.  1016,  and  dissenting  opinion  in  Henderson  v.  State,  50 
Tex.  Cr.  414,  98  S.  W.  1055,  majority  in  both  cases  holding  on  trial  for 
violating  local  opinion  law,  defense  that  transaction  was  loan  instead  of 
sale  was  simply  subterfuge,  and  would  not  avail ;  Warner  v.  Martin,  11 
How.  226,  13  L.  Ed.  674,  where  it  is  held  a  contract  between  factors  or 
between  a  factor  and  any  other  creditor,  to  pass  property  for  antecedent 
debt,  is  not  a  sale ;  Gunter  v.  Leckey,  30  Ala.  596,  where  a  contract  by  which 
owner  of  slaves  transferred  them  to  another,  in  consideration  of  two  other 
slaves,  was  held  an  exchange;  Marmont  v.  State,  48  Ind.  25,  where  the 
deliveiy  of  a  glass  of  beer  and  receiving  five  cents  therefor  by  treasurer 
of  a  club,  was  held  a  sale  within  meaning  of  act  prohibiting  sale  of  liquors 
on  Sunday;  Martin  v.  Ashland  Mill  Co.,  49  Mo.  App.  29,  holding  where 
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wheat  is  deposited  tinder  agreement  to  receive  certain  amount  of  flonr  in 
exchange,  this  is  not  a  sale ;  Hathmarker  v.  Harris,  38  Pa.  St.  498,  80  Am. 
Dec.  502,  where  a  sale  of  a  "drill  machine"  which  unknown  to  parties  con- 
tained money,  was  held  to  pass  title  to  machine  only;  Bigley  v.  Risher,  63 
Pa.  St.  155,  where  sale  of  a  canal-hoat  was  held  not  complete  when  the^ 
price  had  not  heen  fixed;  Mackaness  v.  Long,  85  Pa.  St.  163,  where  title 
to  property  sold  at  sheriff's  sale  was  held  to  pass  on  sheriff  giving  posses- 
sion to  highest  bidder ;  Clement  t.  Cureton,  36  Ala.  124,  where  an  instruc- 
tion as  to  difference  between  sale  and  exchange  was  approved;  Coker  v. 
State,  91  Ala.  93,  8  South.  875,  and  Robinson  v.  State,  59  Ark.  342,  27 
S.  W.  234,  discussing  word  "sale"  as  used  in  liquor  law;  Van  Allen  v. 
Francis,  123  Cal.  479,  56  Pac.  341,  construing  transaction  as  conditional 
sale;  Coulter  v.  Portland  Trust  Co.,  20  Or.  481,  26  Pac.  568,  construing 
power  of  attorney;  Northern  Pac.  R.  R.  Co.  v.  Sanders,  47  Fed.  607,  con- 
struing land  grant  act;  Foster  v.  Lumbermen's  Min.  Co.,  68  Mich.  198,  36 
N.  W.  175,  holding  agreement  for  sale  of  iron  ore,  for  a  price  dependent 
on  price  received  by  vendee  on  his  selling  same,  lacks  essential  ingredient 
of  contract  of  sale  and  is  void;  Union  Stock- Yards  etc.  Co.  v.  Western 
Land  etc.  Co.,  59  Fed.  53,  7  C.  C.  A.  660,  where  distinction  between  bail- 
ment and  conditional  sale  is  pointed  out. 

Essentials  to  valid  sale  of  goods.    Note,  17  L.  R.  A.  176,  177. 
Effect  on  contract  of  leaving  price  indefinite.    Note,  53  L.  R.  A.  296. 

By  special  order  of  diancellor,  cautionary  proceedings  upon  sales,  under 
decrees,  may  be  dispensed  with. 

Approved  in  Coltrane  v.  Baltimore  etc.  Loan  Assn.,  126  Fed.  840,  hold- 
ing where  confirmation  of  judicial  sale  is  desired,  better  practice  is  to 
serve  on  counsel  notice  that  at  time  and  place  stated  decree  nisi  will  be 
moved  for;  Bedford  v.  Bedford,  105  Ark.  593,  152  S.  W.  131,  holding  the 
fact  that  land  was  sold  at  private  instead  of  public  sale,  did  not  prevent 
court  from  approving  it;  Brown  v.  Marzyck,  19  Fla.  842,  where  decree  of 
foreclosure  directed  master  to  execute  deed  at  time  of  making  sale;  Black- 
bum  V.  Selma  R.  Co.,  3  Fed.  696,  697,  where  court  affirmed  right  to  set 
aside  a  sale  of  personal  property,  under  decree  of  foreclosure,  for  advance 
in  price  before  sale  was  confirmed. 

Where  sale  is  decree  by  chancellor,  subject  to  approval  of  a  master,  a 
purchaser  acquires  no  title  until  master  lias  approved  and  court  has  confirmed 
^sale. 

'  Approved  in  In  re  Shea,  126  Fed.  156,  61  C.  C.  A.  219,  holding  under 
Bankruptcy  Act  1898,  §  70b,  any  sale  for  which  it  is  practicable  to  obtain 
court's  approval  conveys  no  title  until  confirmed;  Deck.  v.  Whitman,  96 
Fed.  880,  holding  Federal  courts  will  in  foreclosure  direct  sale  by  master, 
and  when  sale  is  confirmed  order  master  to  execute  conveyance  to  pur- 
chaser; Knox  V.  Spratt,  19  Fla.  834,  holding  purchaser  acquires  no  right 
to  deed  until  sale  is  jconfirmed;  Miller  v.  Freezer,  82  N.  C.  194,  w^here  court 
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refused  to  enforce  payment  for  a  slave  sold  in  1863,  under  decree,  which 
sale  had  not  been  confirmed  at  time  of  emancipation  in  1865;  Lathrop  v. 
Nelson,  4  Dill.  196,  Fed.  Cas.  8111,  holding  confirmation  of  sale  relates  back 
to  time  of  sale,  and  entitles  purchaser  to  intermediate  rents  and  profits; 
Oager  v.  Henry,  5  Sawy.  247,  Fed.  Cas.  5172,  a^  authority  for  holding  de- 
cree of  confirmation  is  conclusive  of  regularity  of  intermediate  proceed- 
ings; Smith  V.  West,  64  Ala.  39,  where  confirmation  was  presumed  from 
long  undisturbed  possession  under  administrator's  sale;  Langyher  v.  Pat- 
terson, 77  Va.  473,  arguendo. 

Distinguished  in  Faulds  v.  Tilton,  192  Fed.  298,  112  C.  C.  A.  555,  holding 
under  Illinois  law  confirmation  of  sale  not  a  prerequisite  to  validity  of  title 
acquired  at  sale;  Eastern  Bridge  etc.  Co.  v.  Worcester  Auditorium  Co.,  216 
Mass.  430, 103  N.  E.  915,  holding  where  decree  of  sale  is  not  designed  to  be 
final  and  master's  report  had  not  been  confirmed,  it  was  still  within  discre- 
tion of  court  to  revise  decree;  In  re  Dennison,  114  N.  T.  621,  21  N.  E.  99, 
holding  confirmation  not  necessary  when  sale  made  by  receiver  of  State 
bank  pursuant  and  according  to  express  terms  of  order  of  Supreme  Court. 

Whether,  when  and  how  a  purchaser  at  a  judicial  sale  may  object  to 
title.    Note,  135  Am.  St.  Bep.  918,  926,  926. 

By  Judicial  sale  Is  meant  one  made  under  process  of  court  havllig  com- 
petent authority  to  order  It,  by  an  ofllcer  legally  appointed  and  commissioned 
to  selL 

Approved  in  Blitz  v.  Moran,  17  Colo.  App.  257,  67  Pac.  1021,  sheriff  being 
only  officer  authorized  to  sell  on  foreclosure,  appointment  of  commissioner 
therefor  is  invalid ;  Lawson  v.  De  Bolt,  78  Ind.  564,  in  construction  of  stat- 
ute relating  to  sale  of  debtor's  real  estate ;  Texas  &  Pac.  Ry.  Co.  v.  Gay,  86 
Tex.  592,  25  L.  E.  A.  59,  26  S.  W.  606,  where  a  sale  under  mortgage  fore- 
closure is  declared  a  judicial  sale,  and  not  a  sale  by  mortgagor;  Noland  v. 
Noland,  12  Bush.  428,  holding  commissioner  appointed  by  couft  may  em- 
ploy auctioneer  to  cry  sale ;  Terry  v.  Coles,  80  Va.  701,  and  Alexander  v. 
Howe,  85  Va.  201,  7  S.  E.  249,  where  difference  between  judicial  sale  and 
execution  sale  is  pointed  out. 

Administrator's  sale,  by  whom  to  be  made.    Note,  22  Am.  Bep.  145. 

3^  sale  In  chancery,  purchaser  must  see  that  the  title  to  be  sold  Is  good 
and  that  sale  was  according  to  the  decree.  ^ 

Approved  in  Davis  v.  Ives,  75  Conn.  615,  54  Atl.  923,  holding  no  suit  to 
redeem  can  be  brought  where  bankrupt  trustee's  sale  was  invalid. 

Trustee  having  special  power  to  sell  with  the  consent  of  the  chancellor 
must  strictly  pursue  It,  and  a  sale  for  other  consideration  than  money  being 
unauthorized,  was  Invalid,  though  witii  the  consent  of  the  chancellor;  so  it 
was  InTalid  also  because  the  chancellor's  order  required  a  certificate  of  approval 
"by  the  master,  which  was  not  c^btained. 
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Cited  in  Williamson  v.  Ball,  8  How.  568,  12  L.  Ed.  1201,  involving  same 
title;  dissenting  opinion  in  Metcalfe  v.  Union  Trust  Co.,  181  N.  Y.  54,  7S 
N.  E.  503,  reciting  history  of  litigation. 

Doubted  and  criticised  in  Suydam  v.  Williamson,  20  How.  43X,  16  L.  Ed* 
979,  remarking  that  it  is  against  the  weight  of  New  York  authorities. 

Denied  in  Suydam  v.  Williamson,  24  How.  431,  435,  16  L.  Ed.  744,  745, 
following  New  York  rule  to  contrary. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Bep.  273. 

Oourt  of  chancery  la  tlie  general  guardian  and  protector  of  all  infants 
within  its  Juxifldlction. 

Approved  in  Richards  v.  East  Tenn.  Ry.  Co.,  106  Ga.  652,  33  S.  E.  208, 
holding  one  holding  title  in  trust  for  minor  may  on  ex  parte  motion  peti- 
tion court  for  sale  of  property;  Lee  v.  Lee,  55  Ala.  599,  arguendo. 

Court  of  chancery,  under  its  general  powen^  has  no  authority  to  decree 
a  sale  of  the  real  estate  of  a  minor,  for  its  maintenance  or  education;  that 
power  rests  with  the  legislature. 

Approved  in  Stansbury  v.  Inglehart,  9  Mackey  (D.  C),  155,  holding  that 
if  court  which  decrees  sale  of  infant's  property  is  without  jurisdiction,  pur- 
chaser*at  such  sale  acquires  no  title ;  Coleman  v.  Virginia  Stave  etc.  Co.,  112 
Va.  75,  70  S.  E.  549,  holding  where  timber  on  infant's  land  was  sold  for 
his  maintenance  and  petition  failed  to  allege  what  other  property  he  owned, 
and  there  was  no  evidence  to  show  sale  was  necessary  for  his  maintnance, 
sale  was  void ;  dissenting  opinion  in  Corcoran  v.  Chesapeake  etc.  Canal  Co., 
1  McAr.  (D.  C.)  373,  majority  holding  decision  by  Court  of  Appeals  of 
Maryland  in  bond  case  entitled  to  be  received  with  great  respect;  Towle  v. 
Forney,  14  N.  Y.  429,  arguendo;  Bent  v.  Maxwell  Land  Co.,  3  N.  M.  171, 
]85,  3  Pac.  733,  where  a  decree  operating  to  divest  infants  of  their  estate 
in  lands  was  held  erroneous ;  Losey  v.  Stanley,  147  N.  Y.  570,  42  N.  E.  11, 
holding  court  of  equity  has  no  inherent  power  to  direct  a  mortgage  of  the 
real  property  of  infants ;  Messner  v.  Giddings,  65  Tex.  310,  holding  no  power 
rests  in  District  Court  to  divest  infant  of  title  to  real  property;  Price  v. 
Winter,  15  Fla.  101,  in  general  discussion  as  to  power  of  chancery  courts 
over  estates  of  infants ;  Haywood  v.  Collins,  60  111.  336 ;  dissenting  opinion 
in  Chumasero  v.  Potts,  2  Mont.  290,  Thurston  v.  Thurston,  6  R.  I.  301,  Towle 
V.  Forney,  14  N.  Y.  428,  and  Brevoort  v.  Grace,  53  N.  Y.  252,  all  arguendo. 

Doubted  in  Thompson  v.  Mebane,  4  Heisk.  376,  holding  chancery  has 
power  to  sell  real  estate  of  minor  when  it  is  for  infant's  benefit  that  sale 
be  made. 

The  constitutional  power  of  the  legislature  to  pass  acts  authorizing 

the  disposition  of  infant's  estates.    Note,  32  Am.  Dec  588. 
Power  of  equity  over  infants  and  their  estate.    Note,  98  Am.  Dec.  733.. 

Supreme  Oourt,  in  construing  State  statutes,  will  be  governed  by  State 
construction,  where  it  is  settled,  especially  where  title  to  lands  is  in  question. 
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Approved  in  Van  Rensselaer  ▼.  Kearney,  11  How.  318,  13  L.  Ed.  712^ 
where  constmction  of  New  York  courts  of  statute  abolishing  estates-tail 
was 'followed;  Snydam  v.  Williamson,  24  How.  431,  16  L.  Ed.  744,  where 
the  effect  of  following  this  role  was  to  reverse  the  opinion  of  the  oourt 
as  to  main  points  in  principal  case;  Bnrgess  v.  Seligman,  107  U.  S.  34, 
27  Ib.  Ed.  865,  2  Sup.  Ct.  22,  in  collection  of  cases  bearing  on  general  sub- 
ject ;  Bramblet  v.  Davis,  141  Fed.  784,  72  C.  C.  A.  204,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  396,  431. 

In  an  action  at  law,  where  a  deed  on  its  face  shows  a  cash  consideration, 
the  nature  of  the  consideration  may  not  be  Inquired  Into. 

Approved  in  Chappell  v.  Doe,  49  Ala.  156,  where  parties  were  not  per- 
mitted to  show  consideration  in  deed  was  Confederate  currency. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  E.  R.  0. 
235. 

Miscellaneous.  Cited  in  Williamson  ▼.  Suydam,  6  Wall.  729,  735,  18 
L.  Ed.  969,  971;  Farmers'  Trust  Co.  v.  McKinney,  6  McLean,  8,  Fed.  Cas. 
4667;  Armstror^  v.  Hinds,  8  Minn^256;  Oppenheimer  v.  Reed,  11  Tex.  Civ. 
App.  368,  32  S.  W.  326;  McCabe  v.  Ward,  18  Md.  509;  Mc^ampbell  v. 
Durst,  16  Tex.  Civ.  App.  634,  40  S.  W.  321. 

8  How.  56&-66e,  12  L.  Ed.  1200,  WILIiIAMSON  T.  IBI8H  FBE8BYTEBIAN 
CONOBEOATIOK. 

This  case  presents  the  same  questions  that  were  before  the  court  in  WUl- 
lamson  t.  Berry,  supra,  and  the  rulings  there  made  are  reafflrmed. 

Cited  in  Suydam  v.  Williamson,  24  How.  431,  435,  16  L.  Ed.  744,  745, 
where  court  recedes  from  position  taken  in  Williamson  v.  Berry,  8  How* 
495, 12  L.  Ed.  1170;  Towle  v.  Forney,  14  N.  Y.  428,  arguendo. 

8  How.  666-668,  12  L  Ed.  1200,  WIUiIAHSOK  y.'bAIiL. 

Not  cited. 

8  How.  669-686,  12  L.  Ed.  1201,  HIIJiB  ▼.  8T.  OLAIB  OOtTNTT. 

In  a  grant,  designed  to  be  a  general  heneflt  and  accommodation  to  the 
pnbUc,  if  tiie  meaning  of  the  words  be  doubtful,  they  shall  be  taken  most 
strongly  against  the  grantee;  rule  applied  In  construing  a  ferry  grant. 

Approved  in  Knoxville  Water  Co.  v.  Knozville,  200  XJ.  S.  34,  50  L.  Ed. 
859v  26  Sup.  Ct.  224,  municipal  grant  of  waterwork's  franchise  does  not 
impliedly  divest  city  of  power  to  construct  its  own  system;  Minturn  v. 
Larue,  23  How.  437, 16  L.  Ed.  575  (affirming  1  McAlL  375,  Fed.  Cas.  9646), 
holding  charter  which  conferred  upon  corporation  power  to  regulate  ferries 
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« 

did  not  give  exclusive  power,  therefore,  corporation  could  not  confer 
exclusive  power  on  others;  Rice  v.  Minnesota  etc.  R.  R.  Co.,  1  Black,  380, 
17  L.  Ed.  153,  where  rule  was  applied  to  a  grant  of  lands  made  to  a 
territory  for  a  specific  purpose;  Wiggins  Ferry  Co.  v.  St.  Louis,  107  U.  S- 
371,  27  L.  Ed.  422,  2  Sup.  Ct.  261,  where  provisions  of  charter  of  ferry 
company,  relative  to  taxation,  are  construed;  Mayor  v.  Central  Ry.  Co., 
60  Ga.  621,  where  statute  under  which  corporation  claimed  exemption  from 
taxation  was  construed;  Stein  v.  Bienville  Water  Supply  Co.,  34  Fed.  148, 
Attorney-General  v.  Boston,  123  Mass.  469,  State  ▼.  Lincoln  Trust  Co.,  144 
Mo.  587,  46  S.  W.  598,  and  Camblos  v.  Philadelphia  etc.  Ry.  Co.,  4  Fed. 
Cas.  1107,  all  arguendo. 

Establishment  and  regulation  of  fejpiiw  across  navlgahle  streams  is  a 
subject  within  the  control  of  the  government,  and  not  matter  of  private  riglit. 

Approved  in  Green  v.  Ivey,  45  Fla.  349,  33  South.  714,  refusing  to  enjoin 
attempt  to  acquire  ferry  privilege  near  same  point  as  complainant's ;  Ander- 
son Steamboat  Co.  v.  King  County,  84  Wash.  380,  146  Pac.  856,  holding 
ferry  is  in  sense  monopoly,  and  though  power  is  in  State  to  permit  opera- 
tion of  ferry  over  same  route,  that  right  will  not  be  implied ;  Bass  v.  Font- 
leroy,  11  Tex.  705,  where  court  holds  counties  and  county  buildings  are 
under  control  of  legislature;  Prosser  y.  Wapello  County,  18  Iowa,  335, 
where  cour|  holds  public  ferry  franchise  can  be  conferred  by  government 
only;  McRoberts  v.  Washburn,  10  Minn.  27,  where  right  to  run  ferry  for 
public  accommodation  is  held  to  be  a  matter  within  legislative  control; 
to  same  effect,  Patterson  v.  Wollman,  6  N.  D.  609,  33  L.  R.  A.  537,  67  N.  W- 
1041;  dissenting  opinion  in  Wells  v.  Cole,  27  Ark.  612,  arguendo. 

Ferries  between  States.    Note,  1  Ann.  Oas.  110. 

Establishment,  regulation  and  protection  of  ferries.    Note,  69  L.  B.  A. 
535. 

An  allegation  that  State,  In  exercise  of  right  of  eminent  domain,  has  taken 
more  land  than  is  necessary,  does  not  give  Supreme  Oourt  Jurisdiction  on  error 
to  State  court,  on  ground  tiSat  sach  action  impairs  the  obligations  of  a  contract* 
i.  e.,  the  land  patent. 

Approved  in  dissenting  opinion  in  Dodge  v.  Woolsey,  18  How.  379,  16 
L.  Ed.  421,  majority  holding,  where  State,  in  chartering  a  bank,  stipulated 
in  charter  the  amount  of  tax  bank  should  pay  in  lieu  of  all  taxes,  an  act 
subsequently  passed  adding  new  taxes  is  void. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  628. 

Miscellaneous.  Cited  in  Conway  v.  Taylor,  1  Black,  630,  17  L'.  Ed.  201, 
not  in  point. 
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8  How.  686-614,  12  I>.  Ed.  1209,  KENNEDY  y.  OEOBOIA  STATE  BANK. 

BUI  of  roTiew  cma  only  bo  lironght  for  error  in  law  appearing  in  the  body 
of  the  decree  or  record  witiiout  farther  examination  of  matters  of  fact. 
Accordingly,  a  hill  by  an  inflolvent,  his  assignee,  and  certain  creditors  to  set 
aside  a  decree  for  defect  of  Jurisdiction  and  parties,  is  not  a  bill  of  review,, 
nor  of  rerivor,  nor  a  supplemental  bUL 

Approved  in  Chicago  Grain  Door  Co.  v.  Chicago  etc.  R.  Co.,  137  Fed.  103, 
where  defendant,  pending  snit  for  infringement  of  patent,  begins  use  of 
another  infringing  device,  question  of  second  infringement  may  be  brought 
in  by  supplemental  bill;  Hill  v.  Phelps,  101  Fed.  652,  41  C.  C.  A.  569,  dis- 
cussing three  grounds  for  bill  of  review ;  Irwin  v.  Meyrose,  2  McCrary,  247^ 
7  Fed.  535,  and  Allen  v.  Wilson,  21  Fed.  884,  where  Circuit  Court  holds  it 
has  no  power  to  reverse  or  modify  a  decree  after  term  at  which  it  was 
entered,  with  certain  exceptions;  Bartlett  v.  Gregory,  60  Ark.  459,  30  S.  W. 
1045,  where  it  is  stated  it  is  practice  in  this  country  for  courts  to  review 
pleadings  as  well  as  decree  on  bill  of  review. 

Nature  and  scope  of  bills  of  review.    Note,  20  Am.  Dec.  165. 

Sin  of  review  must  ordinarily  be  brought  within  time  limited  by  statute 
for  taking  an  appeal  from  decree  sought  to  be  reviewed. 

Approved  in  Jorgensen  v.  Young,  136  Fed.  381,  69  C.  C.  A,  222,  bill  of 
review  in  equity  not  filed  till  more  than  two  years  after  judgment  in  origi- 
nal suit  entered,  and  until  after  time  to  appeal  had  expired,  is  too  late^ 
Atlantic  Trust  Co.  v.  Dana,  128  Fed.  222,  62  C.  C.  A.  657,  holding  where 
receiver  required  by  order  of  appointment  to  defend  suits  to  establish  lien 
against  corporation's  property  intervened  in  foreclosure  suit  in  same  court, 
•decree  bound  all  parties  to  suit  in  which  he  was  appointed;  Blythe  Co.  v. 
Hinckley,  111  Fed.  837,  49  C.  C.  A.  647,  holding  attempted  appeal  to  Su- 
preme Court,  in  case  where  no  appeal  lies,  does  not  suspend  running  of 
time  for  taking  bill  of  review ;  Copeland  v.  Bruning,  104  Fed.  171,  holding 
bill  of  review  will  not  be  entertained  after  time  limited  for  taking  appeal, 
though  filed  by  leave  of  court;  Dunlevy  v.  Dunlevy,  38  Fed.  462,  464,  where 
court  refused  to  treat  a  bill  to  set  aside  a  decree  filed  after  lapse  of  greater 
period  than  allowed  for  filing  writ  of  error  or  appeal,  as  bill  of  review; 
Reed  v.  Stanly,  89  Fed.  433,  following  rule;  Sloman  v.  Wyssman,  22  Fed. 
Cas.  349,  as  authority  for  holding  a  review,  cannot  be  had  in  a  cause  after 
term  at  which  sentence  was  rendered. 

Distinguished  in  Ensminger  v.  Powers,  108  U.  S.  302,  27  L.  Ed.  736,  2 
Sup.  Ct.  651,  upholding  bill  of  review  two  years  after  decree  where  appeal 
was  pending. 

Time  within  which  bill  of  review  must  be  brought.    Note,  6  Ann.  Oas. 
8S0. 

^nien  proceedings  in  equity  are  suspended  for  want  of  proper  parties, 
madh.  defect  may  be  cured  by  filing  a  supplemental  bilL 
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Approved  in  Brown  ▼.  Fletcher,  140  Fed.  642,  where,  after  death  of  com- 
plainant in  eqaity  in  Federal  court,  no  stepe  are  taken  by  representatives' 
within  reasonable  time  to  revive  suit,  court  may  entertain  motion  by  defend- 
ant to  dismiss  for  want  of  prosecution ;  Kelly  v.  Galbraith,  186  111.  611,  58 
N.  E.  437,  holding  failure  to  file  supplemental  bill  is  not  error  where  on 
order  for  re-reference  defendant  was  given  opportunity  to  present  defenses; 
Chester  v.*  Life  Assn.  .of  America,  4  Fed.  489,  where  bill  having  become 
def ective^pby  dissolution  of  defendant  corporation,  it  was  held  proper  prac- 
tice to  bring  in  statutory  assignee  by  supplemental  bill  in  nature  of  bill  of 
revivor;  Nevada  Nickel  Syndicate  v.  National  Nickel  Ca,  86  Fed.  489,  where 
complainant  was  allowed  to  file  supplemental  bill  setting  up  facts  of  which 
he  had  no  knowledge  at  time  of  filing  original. 

Distinguished  in  Dillard's  Admr.  v.  Central  Virginia  Iron  Co.,  125  Fed. 
158,  holding  one  entitled  to  revive  equity  suit  which  has  abated  by  death 
must  proceed  by  bill  of  revivor,  or  bill  in  nature  of  bill  of  revivor,  and  not 
by  motion. 

When  cause  Is  brought  before  the  Supreme  Court  on  division  of  oplniont 
the  points  certified  only  are  brought  up,  the  cause  remaining  on  docket  of 
Circuit  Court. 

Approved  in  Ward  v.  Chamberlain,  2  Black,  434,  17  L.  Ed.  323,  where 
court  holds  its  power  in  such  proceedings  is  strictly  confined  to  questions 
stated  in  certificate ;  Daniels  v.  Chicago  etc.  R.  R.  Co.,  3  Wall.  255, 18  L.  Ed* 
225,  where  cause  was  dismissed  for  want  of  jurisdiction  when  mixed  ques- 
tion of  law  and  fact  was  certified. 

Supreme  Court,  as  an  appellate  court,  may  allow  amendments  to  record 
before  it,  but  general  practice  is  to  remand  case  for  that  purpose. 

Approved  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C.  A.  363, 
refusing  leave  to  amend  bill  to  show  citizenship  of  members  of  complainant 
association;  Kansas  City  etc.  Ry.  Co.  v.  Prunty,  133  Fed.  17,  66  C.  C.  A. 
163,  permitting  amendment  of  removal  petition  by  supplying  averment  of 
citizenship  where  omission  was  inadvertent;  Burget  v.  Robinson,  123  Fed. 
265,  59  C.  C.  A.  260,  holding  Circuit  Court  of  Appeals  may  grant  rehearing 
after  term  if  mandate  has  not  issued;  Warren  v.  Moody,  9  Fed.  673,  674, 
where  Circuit  Court  allowed  amendment  of  substance  in  cause  appealed 
from  District  Court ;  United  States  v.  Hopewell,  51  Fed.  800,  2  C.  C.  A.  510, 
where  petition  for  appeal  was  amended  in  Circuit  Court  of  Appeals ;  Fitch- 
burg  R.  R.  Co.  V.  Nichols,  85  Fed.  870,  29  C.  C.  A.  464,  holding  defective 
allegation  as  to  citizenship  may  be  corrected  on  appeal,  by  consent  of  par- 
ties, so  as  to  sustain  jurisdiction  of  court ;  In  re  Brockway  Co.,  87  Me.  482, 
483,  32  Atl.  1016, 1017,  where  an  amendment  to  record  was  permitted ;  Udall 
V.  Steamship  Ohio,  17  How.  18,  16  L.  Ed.  43,  where  amendments  were  re- 
fused, which  would  operate  to  give  court  jurisdiction  of  causoi  which  other- 
wise it  would  not  have. 
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Otrcuit  Court  Judgment,  where  Jurisdiction  is  not  shown  in  proceedings, 
is  erroneons,  uid  liable  to  "be  reversed,  but  it  is  not  an  absolute  nullity. 

Approved  in  Ex  parte  Holman,  28  Iowa,  103,  4  Am.  Rep.  167,  where  judg- 
ment of  Circuit  Court  in  mandamus  proceedings  was  held  not  subject  to 
attack  in  collateral  proceedings,  on  ground  of  want  of  jurisdiction  to  ren- 
der; Johnson  v.  Beazley,  65  Mo.  260,  27  Am.  Rep.  282,  holding  it  not  essen- 
tial to  validity  of  administrator's  deed  that  record  of  court  from  which  he 
derived  his  appointment  shows  affirmatively  existence  of  all  facts  necessary 
to  authorize  appointment;  Evers  v.  Watson,  156  U.  S.  533,  39  L.  Ed.  523, 
15  Sup.  Ct.  433,  where,  in  collateral  proceedings,  the  pleadings  were  held 
insufficient  to  show  want  of  jurisdiction  in  principal  case ;  Holmes  v.  Oregon 
&  C.  R.  R.  Co.,  7  Sawy.  392,  9  Fed.  237,  and  Pullman's  Palace  Car  Co.  v. 
Washburn,  66  Fed.  794,  both  arguendo;  Busteed  v.  Parsons,  54  Ala.  401, 
25  Am.  Rep.  698,  as  authority  for  holding  judgments  of  Federal  courts  are 
conclusive  between  parties  until  reversed,  although  jurisdiction  does  not 
appear  on  record;  Ward  v.  Cozzens,  3  Mich.  258,  and  Wilson  v.  Rainey, 
74  Mo.  234,  arguendo. 

Inferior    Federal  courts,  wliile  of  limited   Jurisdiction,  are  not  Inferior 
courts  in  the  technical  sense. 

Approved  in  In  re  Columbia  Real  Estate  Co.,  101  Fed.  970,  holding  decree 
^judging  corporation  bankrupt  cannot  be  collaterally  attacked  for  want  of 
jurisdiction ;  Ex  parte  Law,  35  Ga.  289,  arguendo ;  In  re  Booth,  3  Wis.  181, 
as  aatbority  for  holding  United  States  District  Court  not  an  inferior  court. 

Miscellaneous.  Cited  in  United  States  v.  Shaw,  39  Fed.  433,  3  L.  R.  A. 
232,  an.d  Smith  v.  Montoya,  a  N.  M.  42  (8),  1  Pac.  178,  not  in  point;  Mc- 
Dougald  ▼.  Dougherty,  39  Ala.  422,  application  not  clear. 

8  How.  615-629,  12  L.  Ed.  1221,  CtTTUSR  v.  RAE. 

This  is  a  note  explanatory  to  the  case  which  is  reported  in  7  How.  729- 
738, 12  L.  Ed.  890-894.  It  is  cited  in  connection  with  the  reported  decision 
in  Oologaardt  v.  The  Anna,  18  Fed.  Cas.  744,  National  Board  of  Marine 
Underwriters  v.  MeloherSi  45  Fed.  645,  and  Wellman  v.  Morse,  76  Fed.  576, 
22  C.  a  A.  318. 


NOTES 

ONTHS 

UNITED  STATES  REPORTS. 


IX  HOWARD. 


9  How.  1-10,  13  L.  Ed.  21,  AXJdONESTEB  ▼.  KENTON. 

Supreme  Court  has  no  appellate  JnriBdiction  of  State  court  decision  wtaidi, 
having  determined  the  true  boundary  between  coterminous  owners,  went  on^ 
to  express  the  opinion  that  plaintiff  had  good  title  under  act  of  Congress. 

Approved  in  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  223  U.  S.  668, 
56  L.  Ed.  604,  32  Sup.  Ct.  389,  Federal  court,  upon  writ  of  error^  cannot 
re-examine  facts  to  determine  whether  gas  rate  fixed  by  city  ordinance  is 
confiscatory;  Bell  v.  Heame,  19  How.  263,  15  L.  Ed.  618,  holding  that  Su- 
preme Court  of  United  States  had  jurisdiction  when  the  ground  of  judg- 
ment in  State  court  was  shown  to  be  invalidity  of  title,  because  of  an  older 
patent  issued  to  the  land;  Delmas  v.  Merchants'  Mutual  Ins.  Co.,  14  Wall. 
667,  20  L.  Ed«  769,  holding  that  the  opinions  of  the  appellate  court  in  Louisi- 
ana, being  part  of  the  record,  must  be  looked  to  to  ascertain  whether  Su- 
preme Court  of  the  United  States  has  jurisdiction ;  Crossley  v.  New  Orleans, 
108  U.  S.  105,  27  L.  Ed.  667,  2  Sup.  Ct.  300,  to  same  point  and  effect,  where 
the  record  ishowed  two  questions,  one  Federal,  the  other  not,  and  the  opinion 
showed  that  decision  rested  solely  on  the  nonfederal  point;  New  Orleans 
Water  Works  v.  Louisiana  Sugar  Co.,  125  U.  S.  27,  31  L.  Ed.  611,  8  Sup.  Ct. 
746,  holding  the  Supreme  Court  has  no  jurisdiction  of  a  writ  of  error  to 
the  highest  court  of  a  State,  on  the  ground  that  the  obligation  of  a  contract  - 
has  been  impaired,  unless  some  legislative  act  of  the  State  is  upheld  by 
the  judgment  sought  to  be  reviewed;  Dower  v.  Richards,  151  U.  S.  667,  38 
L.  Ed.  309,  14  Sup.  Ct.  456,  holding  the  Supreme  Court  cannot  review  the 
judgment  of  State  Supreme  Court  on  a  question  of  fact. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  541. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note^  63  L.  B.  A.  53,  57. 

(167) 
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9  How.  10-34,  13  L.  Ed.  25,  IBWIN  ▼.  DIXION. 

No  remedy  exists  at  instance  of  an  individoal,  unless  lie  lias  sufTered  some 
private,  direct  and  material  damage,  beyond  tbe  public  at  large,  as  well  as 
otherwise  irreparable. 

Approved  in  Bembe  ▼.  Commissioners,  94  Md.  329,  51  Atl.  181,  holding 
^  owner  of  property  on  highway  which  county  commissioners  allow  to  become 
totally  impassable,  so  that  it  becomes  public  nuisance,  may  sue  commis- 
sioners for  damages;  West  &  Sevems  v.  Ponca  City  Milling  Co.,  14  Okl. 
648,  79  Pac.  101,  refusing  injunction  at  instance  of  private  individual  from 
completing  frame  building  within  fire  limits ;  Richi  v.  Chattanooga  Brewing 
Co.,  105  Tenn.  653,  58  S.  W.  646,  upholding  biU  by  individual  alleging  that 
defendant  was  operating  private  railroad  along  public  stree^  obstructing 
public  travel  and  destroying  ingress  and  egress  of  complainant  to  and  from 
abutting  lot;  Heerman  v.  Beef  Slough  Co.,  8  Biss.  347, 1  Fed.  157,  Fed.  Cas. 
6320,  refusing  injunction  to  restrain  erection  of  dams  and  booms  by  a  log- 
ging company,  at  instance  of  steamboat  owner,  failing  to  show  special  in- 
jury; Parker  v.  Winnipiseogee  Lake  etc.  Woollen  Co.,  1  CliflF.  253,  Fed.  Cas. 
10,752,  refusing  injunction  to  restrain  damming  of  river  at  suit  of  riparian 
•  proprietor,  and  stating  rules  applicable,  holding  also,  that  where  the  thing 
^sought  to  be  prohibited  is  in  itself  a  nuisance,  and  there  is  no  doubt  about 
the  plaintiff's  rights,  a  different  rule  prevails;  St.  Louis  v.  Knapp  etc.  Co., 
2  McCrary,  518,  6  Fed.  223,  refusing  to  enjoin  erection  of  a  runway  for 
logs,  on  the  ground  that  it  will  divert  the  course  of  a  navigable  river,  unless 
shown  that  it  would  be  a  nuisance  per  se,  the  plaintiff  must  show  individual 
damage;  Carmichael  v.  Tezarkana,  94  Fed.  573,  holding  that  a  nuisance 
caused  by  deposit  of  public  sewage  by  city  sewers  on  plaintiff's  land,  caus- 
ing special  damage,  would  be  enjoined;  Alden  v.  Pinney,  12  Fla.  390,  hold- 
ing an  obstruction  to  navigation  of  a  bay,  being  a  public  nuisance,  cannot 
be  enjoined  at  suit  of  a  private  individual;  he  can  only  seek  damages  for 
special  injury;  Gk>re  v.  Brubaker,  55  Md.  90,  holding,  if,  by  reason  of 
obstruction,  plaintiff  was  deprived  of  reasonable  access  to  his  buildings,  he 
would  be  entitled  to  an  injunction ;  Morris  etc.  R.  R.  Co.  v.  Prudden,  20 
N.  J.  Eq.  537,  holding  acquiescence  for  more  than  twenty  years  in  use  of 
land  for  railroad  purposes,  after  it  had  been  vacated  as*  a  public  highway, 
and  a  sufficient  roadway  still  remaining  open,  showed  no  case  for  injunc- 
tion; Luhrs  V.  Sturtevant,  10  Or.  172,  refusing  to  enjoin  obstruction  of 
I  highway  by  erection  of  fence  across  it,  where  it  was  not  shown  to  be  the 
isole  means  of  access,  nor  any  special  injury,  facts  must  be  kUeged  and  spe- 
'  cifications  of  the  injury  made ;  Thornton  v.  Grant,  10  R.  I.  486, 14  Am.  Eep* 
709,  refusing  to  enjoin  erection  of  a  wharf  in  tide  waters,  if  the  navigation 
is  not  injured  by  it ;  Moore  v.  Steelman,  80  Va.  340,  holding  a  mere  allega- 
tion that  the  acts  will  result  in  irreparable  damage,  is  not  enough,  the  bill 
must  set  up  the  facts  which  exhibit  the  imminence  and  irreparableness  of 
the  injury. 
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Injunction  against  public  nuisance  at  suit  of  a  private  individual. 
Note,  86  Am.  Dec.  510. 

Joinder  of  parties  plaintiff  in  action  to  abate  nuisance.    Note,  71 
Am.  Dec.  812. 

Suits  and  actions  against  two  or  more  persons  creating  or  maintaining 
a  nuisance.    Note,  118  Am.  St.  Bep.  881. 

Injunctive  relief  as  to  fences  or  gates.    Note,  7  L.  E.  A.  (N.  8.)  74, 
78. 

Preliminary  injunction  is  allowed  at  suit  of  a  private  individual  only  to 
preserve  tbe  property  uninjured  until  tbe  rights  of  tbe  parties  are  ascertained. 

Approved  in  Goldsmith  Silver  Co.  v.  Savage,  206  Fed.  1002,  in  suit  for 
infringement  of  trade  name,  where  complainant's  rights  not  free  from 
doubt,  preliminary  injunction  should  not  be  granted;  Southern  Express 
Co.  V.  Long,  202  Fed.  467,  120  C.  C.  A.  568,  refusing  to  enjoin  intrastate 
shipment  of  liquor  in  Georgia  as  public  nuisance  where  it  would  merely 
aid  nonresidents  in  violating  prohibition  law;  Oppenheimer  v.  Philadel- 
phia etc.  R.  Co.,  39  App.  D.  C.  264,  265,  granting  injunction  to  abutting 
property  owner  to  prevent  completion  of  railroad  bridge  over  street, 
though  question  of  legality  of  structure  under  statute  was  involved; 
United  States  v.  Wilson,  33  App.  D.  C.  479,  manufacturer  of  machin- 
ery for  bleaching  flour  cannot,  by  mandamus,  compel  Secretary  of  Agri- 
culture to  revoke  decision  that  bleached  flour  is  adulterated  product, 
indirectly  affecting  sale  of  machinery;  Dewey  Hotel  Co.  v.  United  States 
Electric  Lighting  Co.,  17  App.  D.  C.  367,  electric  lighting  company  as  tax- 
])ayer  cannot  enjoin  construction  of  conduits  for  electric  lighting,  power 
and  steam-heating  service  in  public  alley  under  permit  of  commissioners, 
without  showing  special  injury;  Standard  Oil  Co.  v.  Oeser,  11  App.  D.  C. 
86,  granting  temporary  injunction  to  restrain  oil  company  from  increasing 
plant,  thus  aggravating  nuisance;  Parker  v.  Winnipiseogee  Lake  etc. 
Woollen  Co.,  2  Black,  552,  17  L.  Ed.  837,  holding  a  riparian  owner  not  en- 
titled to  enjoin  construction  of  a  dam  until  he  has  proved  injury;  Heerman 
▼.  Beef  Slough  Co.,  8  Biss.  346,  1  Fed.  157,  Fed.  Cas.  6320,  refusing  to 
enjoin  the  exercise  of  corporate  powers  in  maintaining  dams  and  booms  for 
logging  purposes,  at  instance  of  private  individual,  until  he  had  established 
his  rights  at  law,  and  it-  appeared  no  adequate  compensation  could  be 
afforded  in  damages;  Tuttle  v.  Church,  53  Fed.  427,  refusing  to  enjoin 
operation  of  a  factory  for  making  oil  and  fertilizers  from  fish,  on  petition 
of  owner  of  a  distant  summer  cottage,  where  the  right  to  enjoin  was  doubt- 
ful and  had  not  been  established ;  Chesapeake  &  Ohio  Canal  Co.  v.  Young, 
3  Md.  489,  holding  that,  in  Maryland,  a  temporary  injunction  to  restrain 
trespass  is  never  granted,  unless  the  damage  is  intolerable  and  the  mischief 
irreparable,  or  where  the  trespass  goes  to  the  destruction  of  the  thing. 

Distinguished  in  Johnson  v.  Baltimore  etc.  R.  Co.,  4  App.  D.  C.  502,  re- 
fusing to  enjoin  railroad  from  using  public  reservation  in  front  of  com- 
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plainant'B  property  for  traeks  and  switches;  where  urgency  of  case  or 
irremediable  injury  not  shown. 

Permanent  Injunction,  to  restrain  an  Injury  to  IndiYldual  rights  hj  ohstrue- 
tions,  or  supposed  public  nuisances,  does  not  lie,  unless  the  injury  is  greater 
to  the  complainant  than  to  others,  and  of  a  character  urgent  And  irremediable 
at  law,  and  unless  the  ri^t  to  raise  the  obstruction  is  not  in  controYersy,  or 
is  first  settled  at  law. 

Approved  in  Buchanan  Co.  v.  Adkins,  175  Fed.  700,  99  C.  C.  A,  246, 
Federal  court  of  equity  is  without  jurisdiction  of  suit  by  complainant  to 
determine  title  to  la^id  in  possession  of  large  number  of  defendants;  Roy 
V.  Moore,  85  Conn.  165,  82  Atl.  235,  in  action  to  prevent  trespass  by  de- 
fendant under  claim  of  ownership,  injunction  will  not  be  granted  to  take 
possession  of  land  from  defendant;  Chessman  v.  Hale,  31  Mont.  589,  79 
Pac.  257,  plaintiff  in  action  for  damages  for  maintenance  of  nuisance  is 
entitled  to  jury  trial  of  right  to  damages,^  though  he  also  asks  for  injunc- 
tion; dissenting  opinion  in  Freer  v.  Davis,  52  W.  Va.  18,  43  S.  E.  171, 
majority  enjoining  development  for  oil  and  gas  pending  determination  at 
law  of  rights  of  parties;  Santee  River  Cypress  Lumber  Co.  v.  James,  50 
Fed.  362,  holding  one  in  possession  of  timber  land  entitled  to  temporary 
injunction  to  restrain  forcible  entry  and  destruction  of  tools,  resulting  in 
destruction  of  the  enterprise  for  which  no  damages  would  compensate,  and 
directing  an  issue  to  try  title;  Boulo  v.  New  Orleans  etc.  R.  R.  Co.,  55  Ala. 
488,  refusing  an  injunction  to  restrain  a  railroad  company  from  entering  on 
and  taking  possession  of  land,  when  the  title  of  applicants  was  not  clear; 
Alden  v.  Pinney,  12  Fla.  392,  refusing  to  enjoin  erection  of  an  ice-house  in 
shoal  water  in  front  of  plaintiff's  lot,  one  hundred  and  fifty  feet  from  door 
of  former  warehouse;  Clark  v.  Donaldson,  104  111.  640,  refusing  bill  to 
remove  a  building  on  an  alleged  highway,  not  deleterious  to  health,  not 
dangerous,  but  only  an  inconvenience  to  plaintiffs;  Hayden  v.  Tucker,  37 
Mo.  222,  holding  the  keeping  and  standing  of  jacks  and  stallions,  within 
the  immediate  view  of  a  private  dwelling,  is  a  nuisance  which  will  be  per- 
manently enjoined;  Echelkamp  v.  Schrader,  45  Mo.  509,  when  the  title  to 
the  place  in  controversy  is  doubtful,  a  perpetual  injunction  will  not  be 
granted  until  a  trial  at  law  is  had  settling  the  contested  rights,  where  plain- 
tiff is  in  possession,  defendant  must  bring  the  action;  Griflfith  v.  Hilliard, 
64  Vt.  644,  25  Atl.  428,  holding,  where  a  single  act  of  trespass  mi^ht  be 
compensated  at  law,  but  continued  acts  would  inflict  irreparable  injury, 
the  trespass  will  be  enjoined.  _ 

Distinguished  in  New  York  etc.  R.  R.  Co.  v.  Piscataqua  Nav.  Co.,  108  Fed. 
95,  47  C.  C.  A.  225,  holding  owner  of  sea-going  vessels  may  sue  in  admiralty 
for  demurrage  where  owner  of  bridge  permitted  draw  to  improperly  ob- 
struct channel;  Brooks  v.  Norcross,  4  Fed.  Cas.  294,  holding  that  allowance 
of  a  jury  to  settle  at  law  the  question  of  infringement  of  a  patent  in  a 
suit  in  equity>  was  a  matter  for  the  discretion  of  the  court. 

Plaintiff's  title  in  injunction  against  trespass.    Note,  11  Am.  Dec.  506. 
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Dedication  of  bigliway  may  sometimes  be  proved  by  aUowaace  of  user, 
vneondltionally,  for  snch  a  length  of  time  that  the  pnblic  accommodation  and 
private  rights  might  be  materially  affected  by  an  interruption  of  the  enjoy- 
ment, but  the  drcnmstances  mnst  indicate  an  abandonmexA  to  exclusive  public 
use,  and  absence  of  contradictory  declarations  and  acts. 

Approved  in  Georgia  R.  R.  v.  Atlanta,  118  Ga.  490,  45  S.  E.  258,  hold- 
ing where  it  appeared  that  there  were  no  sidewalks,  no  curbing,  no  lights, 
and  that  strip  had  not  been  worked  by  city  but  was  used  by  railroad  as 
approach  to  depot,  and  kept  in  repair  by  railroad,  and  evidence  showed  in- 
tent not  to  dedicate,  no  dedication  of  street  shown;  Dodge  v.  Hart,  113 
Iowa,  688,  83  N.  W.  1064,  holding  fact  that  if  strip  back  of  defendant 's 
lot  was  not  regarded  as  alley,  alley  back  of  remaining  buildings  on  block 
would  be  cul  de  sac,  is  not  suflScient  evidence  of  dedication;  Cobum  v.  San 
Mateo  Co.,  75  Fed.  535,  holding  that  the  permission  of  a  land  owner  to 
pass  over  his  land  to  an  attractive  beach  on  the  seashore,  created  no  pre- 
scriptive right  to  a  public  road;  Ayers  v.  State,  59  Ark.  31,  26  S.  W.  19, 
holding  an  owner  could  not  convert  his  land  into  a  highway  without  tho 
public  consent,  nor  CQuld  the  public  dedicate  it  without  owner's  clear  as- 
sent ;  Holly  Grove  v.  Smith,  63  Ark.  8,  37  S.  W.  957,  holding,  to  constitute 
a  dedication,  there  must  be  a  present  intent  to  appropriate  to  public  use; 
San  Francisco  v.  Canavan,  42  Cal.  553,  holding  an  attempted  dedication 
by  deed,  but  reserving  the  right  at  pleasure  to  revoke  the  dedication,  was 
no  dedication;  Geiger  v.  Filoe,  8  Fla.  340,  dedication  by  laying  out  town, 
and  selling  lots,  and  allowance  of^user  for  thirty  years,  held  sufl&cient; 
Mayor  etc.  of  Madison  v.  Booth,  53  Ga.  610,  where  an  owner  left  a  strip 
of  land  in  front  of  his  lot  uninclosed,  using  it  as  a  means  of  access  to  his 
property,  and  exercised  acts  of  ownership,  and  the  public  had  been  accus- 
tomed to  pass  over  it,  held  to  be  no  dedication;  Chicago  y.  Chicago  etc. 
R.  R.  Co.,  152  111.  574,  38  N.  E.  773,  saying  the  rule  as  to  acquiescence  did 
not  apply  to  an  open  way  proved  to  have  been  left  by  the  owner  for  his 
private  use,  though  the  public  may  have  used  it  without  objection ;  Wilson 
V.  Sexon,  27  Iowa,  16,  holding  that  animus  wdedicandi  may  be  presumed 
from  use  by  the  public  for  a  long  series  of  years,  with  knowledge  and  as- 
sent of  owner,  the  reason  being  found  in  estoppel;  State  v.  Welpton,  34 
Iowa,  147,  saying,  when  acts  are  relied  upon  to  establish  the  animus  dedi- 
candi,  they  must  be  inconsistent  and  irreconcilable  with  any  other  infer- 
ence,  and  be  unambiguous  and  unequivocal;  Hayden  v.  Stone,  112  Mass. 
349,  the  essentials  of  dedication  are  intent  on  the  part  of  the  owner,  fol- 
lowed by  acceptance — mere  user  is  insufficient ;  Wilder  v.  St.  Paul,  12  Minn. 
200,  to  same  effect,  collecting  authorities,  and  holding  that  the  rule  is  sub- 
ject to  the  modification  that  if  owner,  intentionally  or  by  gross  negligenco, 
leads  the  public  to  believe  he  has  dedicated,  he  will  be  estopped  denying 
to  the  prejudice  of  those  he  has  misled;  Brinck  v.  Collier,  56  Mo.  165, 
where  land  owner  left  an  alley-way  at  rear  of  premises  for  use  of  tenants, 
and  city  never  exercised  any  control,  the  use  of  alley  by  public,  however 
long,  did  not  make  it  a  public  way;  Landis  v.  Hamilton,  77  Mo.  661,  562, 
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stating  rules  where  a  highway  is  sought  to  be  established  in  pais,  holding 
there  must  be  no  acts  or  declarations  by  owner  inconsistent  with  the  dedi- 
cation ;  Skrainka  v.  Allen,  2  Mo.  App.  395,  sustaining,  as  a  valid  dedication, 
the  filing  for  record  of  a  plan  showing  streets  as  to  property  subsequently 
acquired,  and  also  shown  on  plan;  Rosenberger  v.  Miller,  61  Mo.  App.  426, 
holding,  when  matter  in  pais  is  relied  upon  to  prove  dedication,  the  evi- 
dence should  leave  no  doubt  as  to  the  dedicatory  intention;  Wood  v.  Hurd, 
^  34  N.  J.  L.  91,  holding,  where  the  only  evidence  of  dedication  was  user,  the 
length  of  user  must  be  twenty  years,  collecting  authorities;  Lamar  v. 
Clements,  49  Tex.  354,  holding,  when  dedication  is  sought  to  be  established 
from  acquiescence,  the  intention  of  the  owner  is  of  controlling  importance; 
Burrows  v.  Guest,  5  Utah,  99,  12  Pac.  850,  holding,  when  a  right  of  way  is 
established,  either  of  the  usual  width  or  of  a  width  recognized  by  a  plat 
and  survey,  the  right  of  the  public  is  not  limited  to  the  traveled  part;  Har- 
ris' Case,  20  Gratt.  837,  838,  holding  that  to  constitute  a  dedication,  there 
must  be  the  animus  dedicandi,  presumption  arising  from  thirty  years'  use 
by  the  public,  is  rebutted  by  the  owner  repairing  the  property,  pfeiying  taxes 
and  exercising  other  acts  of  ownership;  Bushnell  v.  Scott,  21  Wis.  456,  94 
Alt.  Dec.  556,  afi&rming  correct  charge  to  jury  on  essentials  of  a  suf&cient 
dedication,  no  one  but  the  owner  or  his  duly  authorized  agent  can  dedicate 
to  public  use;  Buchanan  ▼.  Curtis,  25  Wis.  108,  3  Am.  Rep.  25,  holding  it  is 
V  error  to  exclude  from  jury  declarations  made  by  plaintiff  after  the  way 
was  opened  and  after  the  alleged  dedication,  to  show  no  intention  to  dedi- 
cate; Cunningham  v.  Hendricks,  89  Wis.  634,  635,  62  N.  W.  411,  holding 
dedicatory  intention  cannot  be  made  to  appear  from  equivocal  or  ambiguous 
words  or  acts,  and  discussing  competency  of  facts  shown;  dissenting  opin- 
♦  ion  in  Hanson  v.  Taylor,  23  Wis.  555,  majority  holding  that  continuous  and 
uninterrupted  use  of  land  as  a  highway  for  twenty  years,  is  conclusive  in 
favor  of  public  rights  under  Wisconsin  law. 

Distinguished  in  Parrish  v.  Stephens,  1  Or.  76,  as  a  case  of  no  dedication, 
according  to  evidence,  and  inapplicable  where  testimony  was  dear  that 
levees  in  Portland  had  been  ^intentionally  left  for  public  use. 

/  Establishment  of  street  by  dedication  or  uninterrupted  user.    Note,  83 

Am.  Dec.  714. 
What   is   necessary   to   obtain   easement  by  prescription.    Note,   10 

£.  R.  U.  out 
Long  use  of  public  road  as  evidence  of  dedication.    Note,  12  E.  B.  0. 

522. 

/  Making  and  selling  lots  by  a  plan  showing  streets,  presumes  dedication, 
but  a  mere  survey,  without  selling  lots,  or  allowing  tbe  public  to  use  the 
streets,  is  insufficient. 

Approved  in  United  States  v.  Rindge,  208  Fed.  617,  roads  built  across 
ranch  by  settlers  to  reach  their  claims  and  used  by  hunters  without  ranch 
owner's  consent  did  not  become  public  highway  by  user;  Belknap  v.  Byin^- 
ton,  1  Cal.  Unrep.  385,  reservation  of  land  of  San  Francisco  for  public 
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market  and  police  station  by  deed  of  alcalde,  confirmed  by  legislative  act  of 
1851,  did  not  amount  to  dedication;  District  of  Columbia  v.  Robinson,  14 
App.  D.  C.  535,  in  action  of  trespass  against  district  for  taking  gravel  from 
plaintiff's  land,  where  defense  was  that  land  was  public  highway,  burden 
was  upon  defendant  to  prove  adverse,  uninterrupted  user  by  public  for 
twenty  years;  Illinois  v.  Illinois  Cent.  R.  R.  Co.,  33  Fed.  736,  in  ascertain- 
ing the  rights  of  city  of  Chicago  to  streets  on  the  Fort  Dearborn  reserva- 
tion, holding  that  an  agent  of  government  could  not,  by  merely  protracting 
on  a  plan,  the  streets,  into  the  reserved  land,  deprive  the  government  of  its 
title,  but  when  lots  were  sold,  jurisdiction  over  the  streets  passed  to  the 
municipality;  London  &  S.  F.  Bank  v.  City  of  Oakland,  86  Fed.  32,  holding 
that  the  filing  and  recording  of  a  map,  showing  blocks  and  streets  regularly 
laid  out  by  the  owners  on  a  deed  of  partition,  amounted  to  a  dedication, 
which  became  irrevocable  when  adopted  by  the  proper  public  authorities; 
Kittle  ▼.  Pfeiffer,  22  Cal.  489,  holding  that  where  lots  were  sold  as  fronting 
on  or  bounded  by  a  street,  the  use  of  such  street  passes  as  appurtenant  to 
the  grant,  and  vests  in  grantee,  in  cemmon^with  the  public,  the  right  of 
way  over  same;  Stone  v.  Brooks,  35  Cal.  501,  holding  that  the  act  of  lay- 
ing out  a  tract  of  land  into  lots  purporting  to  bound  on  streets,  and  selling 
the  lots  as  bounding  on  streets  without  any  limitation,  is  in  itself  an  act  of 
dedication;  Evansville  v.  Evans,  37  Ind.  236,  collecting  authorities,  holding 
dedication  may  be  shown  by  acts  in  pais  which  should  be  alleged  in  an  answer, 
and  that  laying  out  the  property  and  sale  of  lots  abutting  on  an  alley,  was 
sufficient  dedication;  McCormick  v.  Mayor,  45  Md.  524,  holding. that  a  deed 
of  partition  of  land  in  a  city,  made  by  commissioners,  and  showing  streets, 
but  where  there  was  nothing  to  show  intention  either  by  them  or  the  owiiers 
to  dedicate,  was  no  dedication  to  public  use;  Mayor  of^  Jersey  City  v.  Morris 
Canal  etc.  Co.,  12  N.  J.  Eq.  553,  holding,  where  the  act  of  dedication  was 
such  as  to  prevent  retraction,  it  was  immediate  and  did  not  wait  for  ac- 
ceptance of  public,  collecting  authorities  on  acts  of  dedication;  Flack  v. 
Green  Island,  122  N.  Y.  116,  25  N.  E.  269,  where  a  map  made  by  owner, 
sales  of  lots  by  the  map,  user  for  twenty  years  by  public,  grading  and  re- 
pairing by  the  village  authorities,  held  sufficient  dedication  and  acceptance 
of  the  streets  shown  on  the  map. 

Assessment  or  nonassessment  of  property  as  affecting  dedication  or 
acceptance  for  public  use.    Note,  L.  B.  A.  1916B,  1176. 

Dedication  of  U^liway,  by  assent,  may  be  proved  by  deed  or  unsealed 
writing,  or  by  parol,  or  by  acts  inconsistent  and  irreconcilable  with  any  con- 
struction except  consent. 

Approved  in  Camden  v.  Armstrong  Cork  Co.,  210  Fed.  820,  127  C.  C.  A. 
368,  map  of  owners  platting  land,  not  showing  street  extension  over  sub- 
merged lands  later  acquired  from  State,  and  deeds  thereunder,  did  not 
effect  dedication  of  land  for  street  extension;  Granite  Bituminous  Paving 
Co.  V.  McManus,  144  Mo.  App.  610,  129  S.  W.  453,  where  land  within  city 
including  street  used  for  race-track,  there  was  no  dedication  of  street,  and 
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whole  property  conld  be  taxed  for  street  improvements;  Baker  City  etc.  Irr. 
Co.  V.  Baker  City,  58  Or.  322, 113  Pac.  14,  conveyance  ty  proprietor  of  town 
site  of  lots  with  reference  to  map  indicating  street  as  boundary  is  an  ir- 
revocable parol  dedication  of  streets;  Chapman  v.  School  District,  Deady, 
151,  Fed.  Cas.  2608,  holding  a  mere  intention  does  not  constitute  a  dedica- 
tion, a  claim  of  parol  dedication  must  be  shown  plainly  and  distinctly. 
Conversations  expressing  a  willingness  or  readiness  to  convey  on  certain 
conditions  are  insufficient;  Harding  v.  Jasper,  14  Cal.  649,  in  action  of 
trespass  for  entering  on  land  and  removing  gates,  held  that  mere  knowl- 
edge that  land,  uninclosed  and  waste,  was  used  as  a  road  was  no  sufficient 
proof  of  dedication;  Denver  v.  Jacobson,  17  Colo.  499,  30  Pac.  247,  holding 
that  acts  and  declarations  by  the  owner  of  the  land  are  admissible,  whether 
they  show  intention  to  dedicate,  or  the  reverse,  and  the  parties  are  entitled 
to  have  them  all  go  to  the  jury,  collecting  authorities ;  McShane  v.  Moberley, 
79  Mo.  45,  dedication  by  owner  of  land  subject  to  a  mortgage,  when  mort- 
gagee knew  of  the  dedication  and  made  no  dissent,  held  not  to  bind  pur- 
chaser from  mortgagee  on  foreclosure;  Bauman  v.  Boeckeler,  119  Mo.  199, 
24  S.  W.  209,  where  the  facts  in  evidence  failed  to  show  intention  to  dedi- 
cate land  at  the  end  of  and  adjoining  an  admitted  public  alley;  Graham  v. 
Hartnett,  10  Neb.  521,  where  the  building  of  a  bridge  by  the  county,  on  a 
road  leading  to  and  across  plaintiff's  land,  he  not  being  in  any  way  con- 
nected with  it,  held  no  jproof  against  him  of  dedication ;  Omaha  v.  Hawver, 
49  Neb.  8,  67  N.  W.  892,  holding  act  of  owner,  describing  boundary  of  a 
lot  in  a  block  through  which  a  street  if  opened  would  pass,  as  so  many  feet 
on  the  line  of  street,  not  sufficient  to  show  dedication  of  land  for  the  street ; 
dissenting  opinion  in  Hanson  v.  Taylor,  23  Wis.  567,  majority  holding  that, 
under  statute  of  Wisconsin,  continuous  and  uninterrupted  use  for  twenty 
years  created  a  prescriptive  right  in  favor  of  the  public. 

TTse  and  occupation  by  public  must  have  been  adverse  to  the  owner,  not 
on  sufferance;  and  exclusive,  not  In  common  with  the  owner.  It  must  have 
been  acquiesced  in,  not  contested  nor  denied,  and  the,  way  must  have  beea 
treated  by  the  authorities  as  a  highway  in  the  matter  of  repairs  and  taxation. 

Approved  in  Loomis  v.  Connecticut  etc.  Co.,  78  Conn.  162,  61  Atl.  541, 
where  owners  of  land  opened  same  to  public  as  approach  to  their  place  of 
business  and  stated  to  street  commissioner  that  it  would  always  be  so  open, 
and  that  for  such  privilege  city  should  macadamize  strip,  there  was  dedica- 
tion; Columbia  etc.  R.  R.  Co.  v.  Seattle,  33  Wash.  522,  74  Pac.  673,  where 
plaintiff  occupied  land  by  piles  and  planking  and  used  same  as  approach 
to  its  depot,  use  of  portion  of  track  by  public  by  plaintiff's  permission  to 
gain  access  to  depot  not  dedication;  Nelson  v.  Madison,  3  Biss.  253,  255, 
Fed.  Cas.  10,110,  holding  that,  in  the  absence  of  proof,  the  presumption  is 
that  the  user  was  permissive,  not  adverse,  and  that  taxation  and  payment  of 
taxes  expelled  the  idea  of  dedication  and  prescription;  Central  R.  R.  Co. 
V.  Brinson,  70  Ga.  241,  holding  there  can  be  no  right  set  up  by  the  public 
from  mere  user,  however  frequent  or  long  continued  it  may  be,  adverse  user 
being  essential,  (case  of  trespass  on  a  railroad  track) ;  Swift  v.  Mayor  of 
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Lithonia,  101  Ga.  710,  29  S.  E.  12,  holding  that  acts  relied  upon  to  show  dedi- 
cation most  show  a  clear  purpose  and  intent,  and  the  use  by  the  public  was  of 
itself  insufficient;  Bainbridge  v.  Sherlock,  29  Ind.  372,  95  Am.  Dec.  650, 
holding  a  wharf  boat  moored  to  the  shore  is  entitled  to  same  immunity  from 
trespass  or  obstruction  as  the  land  to  which  it  is  moored;  Talbot  v.  Grace, 
30  Ind.  390,  96  Am.  Dec.  704,  holding  the  right  to  land  boats  and  load  and 
nnload  freight  on  bank  of  navigable  river  cannot,  as  against  the  riparian 
owner*  be. acquired  by  th^  public  by  prescription  or  custom;  Briel  v.  Nat- 
chez, 48  Miss.  436,  where  the  owner  proposed  to  the  city  to  lay  out  certain 
streets,  and  the  offer  was  formally  accepted,  the  dedication  was  complete 
and  the  public  right  was  not  lost  by  nonuser;  Supervisors  of  Harrison  Co. 
y.  Seal,  66  Miss.  126,  14  Am.  St.  Eep.  549,  3  L.  E.  A.  661,  5  South.  624, 
where  the  intention  to  dedicate  was  conceded,  but  for  lack  of  proper  author- 
ity no  formal  acceptance  made,  held,  if  the  public  convenience  required  it, 
the  authorities  might  appropriate  the  land  and  cut  the  owner  off  from  re- 
traction; Lewis  V.  Lincoln,  55  Neb.  3,  75  N.  W.  155,  holding  that  where  the 
city  was  not  shown  to  have  done  anything  to  an  alleged  road  until  just 
before  the  action  to  indicate  a  claim,  it  could  not  divest  title  of  the  owner  of 
the  adjoining  land  who  had  always  considered  himself  the  owner,  had  con- 
tinuously used  it  and  exercised  dominion  over  it  in  his  right. 

Wharf  property  requires  acceSB  to  be  kept  open  for  owner's  convenience, 
but  It  does  not  thereby  become  public;  no  length  of  such  user  cui  deprive 
the  owner  of  his  title,  nor  give  a  right  to  enjoin  or  abate  the  owner's  fences. 

Approved  in  Weens  Steamboat  Co.  v.  People's  Steamboat  Co.,  214  U.  S. 
357,  53  L.  Ed.  1029,  29  Sup.  Ct.  661,  public  obtained  no  right  against  owner 
of  private  wharf  by  mere  user  in  absence  of  intent  to  dedicate,  and  use  is 
mere  license  subject  to  withdrawal ;  Pacific  Coadfc  Co.  v.  McCloskey,  3 
Alaska,  86,  construction  of  walk  along  high-tide  line  to  wharf  by  plaintiff's 
grantors  for  use  of  owners  of  land  and  wharf,  as  well  as  public,  was  not 
dedication  to  public  depriving  plaintiff  of  littoral  rights;  Mayor  etc.  of 
Savannah  v.  Standard  Fuel  etc.  Co.,  140  Ga.  357,  48  L.  R.  A.  (N.  S.)  469, 
78  S.  E.  908;  in  absence  of  express  dedication  and  acceptance,  use  of  wharf 
owner's  property  by  some  of  public  not  coming  to  transact  business  is  re- 
garded as  license ;  Cincinnati  etc.  R.  Co.  v.  Village  of  Roseville,  76  Ohio  St. 
119,  81  N.  E.  180,  where  railroad  maintained  way  over  its  tracks  for  forty 
years  for  use  of  patrons,  and  incidentally  it  is  used  by  public,  presumption 
is  that  user  was  permissive;  Lewis  v.  Portland,  25  Or.  156,  42  Am.  St.  Rep. 
779,  22  L.  R.  A.  740,  35  Pac.  260,  holding  use  by  tlie  public  for  over  twenty 
years  of  a  passage  to  a  private  wharf  did  not  show  a  dedication  by  user, 
when  owner  claimed  to  own  the  way,  maintained  a  gate,  and  kept  it  in  re- 
pair; Root  V.  Commonwealth,  98  Pa.  St.  175,  42  Am.  Rep.  616,  applying  rule 
to  a  lane  leading  to  private  ferry  which,  after  twenty-one  years,  owner  dis- 
continued, and  barred  up  the  lane,  and  holding  the  public  had  acquired  no 
rigrht;  City  of  Galveston  v.  Menard,  23  Tex.  407, 'holding  republic  of  Texas 
had  a  right  to  the  flats  between  Avenue  A  and  the  channel  of  the  bay  which 
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it  could  sell,  and  that  a  purchaser  could  devote  it  to  wharves  without  being 
subject  to  control  of  public. 

Permissive. user  constituting  dedication  of  wharf  or  landing.  •  Note,  48 
L.  R.  A.  (N.  S.)  470. 

Injunction  is  a  transcendent  or  extraordinary  power,  and  is  to  be  used 
sparingly  and  only  tn  a  clear  and  plain  case. 

Approved  in  Cleveland  v.  Cleveland,  93  Fed.  119,  holding  that  a  muni- 
cipality could  bring  ejectment  to  recover  possession  of  a  public  street, 
although  the  municipality  had  only  an  easement  therein ;  dissenting  opinion 
in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  898,  majority  holding  that  in- 
junction should  lie  to  compel  street  railway  company  to  remove  its  tracks 
after  the  time  where  by  law  its  franchise  expired. 

Miscellaneous.  Cited  in  The  Brinton,  66  Fed.  73,  13  C.  C.A.  331,  as  to 
the  right  of  a  private  individual  to  abate  a  nuisance  of  his  own  authorityi 
holding  a  tug,  after  sinking  a  vessel  by  collision,  had  no  right  to  remove 
the  sunken  ship,  and  was  liable  for  damage  thereby  caused. 

9  How.  34-64,  13  L.  Ed.  36,  WAUXEV  ▼.  BODI^BY. 

Purchasers  from  defendant  In  ejectment  are  bound  to  take  notice  of  pend- 
ing litigation,  and  are  bound,  as  alienees  pendente  lite,  by  proceedings  in  the 
suit  after  alienation. 

Approved  in  Noyes  v.  Crawford,  118  Iowa,  20,  96  Am,  St.  Rep.  363,  91 
N.  W.  800,  holding  where  deed  was  not  recorded  until  after  suit  against 
grantor  for  s}>ecific  performance  of  contract  to  convey  land,  such  deed  was 
not  void  as  to  plaintiff  under  code,' section  2925;  Moulton  v.  Kolodzik,  97 
Minn.  425,  107  N.  W.  166,  vendee  under  unrecorded  contract  of  sale  of  land 
may  recover  payments  where  before  conveyance  lis  pendens  in  foreclosure 
of  mortgage  is  filed;  Lacassagne  v.  Chapuis,  144  U.  S.  125,  36  L.  Ed.  371, 
12  Sup.  Ct.  662,  holding  a  purchaser  from  defendant  pendente  lite  is  sub- 
ject to  operation  of  writ  of  possession  if  issued  on  a  judgment  in  the  suit ; 
State  V.  Harrington,  41  Mo.  App.  445,  446,  holding  that  a  purchaser  from 
defendant  in  an  ejectment  may  be  ousted  under  judgment  against  his  gran- 
tor, even  though  he  has,  subsequent  to  entry,  acquired  the  paramount  title ; 
Haughwote  v.  Murphy,  22  N.  J.  Eq.  544,  holding  a  suit  in  chancery,  duly 
prosecuted  in  good  faith,  and  followed  by  decree,  is  constructive  notice  to 
everyone  who  acquires  from  defendant  pendente  lite  an  interest  in  the 
subject  of  litigation ;  Hovey  v.  Elliott,  118  N.  Y.  135,  138,  23  N.  E.  476,  477, 
when  a  purchaser  pendente  lite  is  brought  in  and  made  a  defendant,  he  is 
considered  as  such  from  commencement  of  action,  and  he  cannot  plead  stat- 
ute of  limitations. 

Distinguished  in  King  v.  Davis,  137  Fed.  240,  Va.  Code  1904,  p.  1903,  re- 
lating to  lis  pendens,  does  not  apply  to  Federal  courts. 

Who  may  be  dispossessed  under  judgment  in  ejectment.    Note,  39  Am. 
Dec.  312. 
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The  law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  857. 
Effect  of  judgment  in  ejectment  against  tenant  upon  landlord  not  a 
party  or  vice  versa.    Note,  26  L.  B.  A.  (N.  S.)  598. 

9  How.  55-83,  13  L.  Ed.  44,  WHEEUSB  ▼.  SMITH. 

The  inrerogatiyet  of  the  crown  devolved  on  the  people  of  the  States  when 
tbe  country  achieved  its  Independence,  and  the  sovereign  wHl  is  made  known 
by  legislative  enactment.  The  State  as  a  sovereign  is  the  "parens  patriae." 
The  common  law  of  each  State  is  to  be  ascertained  from  its  general  policy, 
usages  sanctioned  hy  its  courts,  and  its  statutes. 

Approved  in  Penny  v.  Croul,  76  Mich.  480,  5  L.  R.  A.  863,  43  N.  W.  652, 
holding  that  when  any  municipality  is  abolished,  its  property  and  functions* 
may  be  placed  in  such  hands  as  it  pleases  the  legislature  to  select;  dissent- 
ing opinion  in  Kneedler  v.  Lane,  46  Pa.  St.  334,  majority  holding  the  United 
8tat€»  conscription  law  of  March  3, 1863,  was  constitutional. 

Charitable  bequests  in  Virginia  are  governed  by  laws  of  Virginia.  The 
statute  of  43  Elisabeth  was  repealed  by  act  of  1789. 

Approved  in  West  Virginia  Pulp  &  Paper  Co.  v.  Miller,  176  Fed.  296, 100 
C.  C.  A.  176,  bequest  by  resident  of  Maryland  of  proceeds  from  sale  of  lands 
in  West  Virginia  to  church  in  Maryland  is  to  be  determined  by  laws  of 
Maryland;  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed.  442,  93 
C.  C.  A.  71,  execution  for  crime  did  not  bar  recovery  on  life  insurance  policy 
not  excluding  that  risk,  where  policy  was  Wisconsin  contract  construable 
and  enforceable  under  its  laws ;  Kuhn  v.  Fairmont  Coad  Co.,  152  Fed.  1016, 
following  decision  of  State  court,  as  to  land  in  that  State,  that  deed  to  coal 
underlying  land  did  not  contain  implied  covenant  to  sustain  surface ;  Clark 
v.  Mathewson,  7  App.  D.  C.  389,  statutes  do  not  'confer  jurisdiction  upon 
courts  of  equity  to  decree  sale  of  lunatic's  estate  for  purpose  of  better  in- 
vestment ;  Fontain  v.  Ravenel,  17  How.  384,  395, 15  L.  Ed.  86,  91,  construing 
will  with  reference  to  devise  which  was  held  to  have  lapsed ;  Jones  v.  Haber- 
sham, 107  U.  S.  179,  27  L.  Ed.  403,  2  Sup.  Ct.  341,  holding  that  validity 
of  devises  to  charitable  uses,  as Vgainst  heirs  at  law,  depends  on  the  laws 
of  State  whereviands  lie,  validity  of  bequests  as  against  next  of  kin,  on 
law  of  State  of  testator's  domicile;  Meade  v.  Beale,  Taney,  362,  Fed.  Cas. 
9371,  holding  Circuit  Court  of  United  States  w6uld  not  enforce  a  charitable 
bequest  in  a  will,  which  State  courts  in  similar  case  had  pronounced  in- 
valid; Loring  v.  Marsh,  2  Cliff.  492,  Fed.  Cas.  8515,  holding,  in  the  con- 
struction of  bequests  for  charitable  purposes.  Federal  courts  adopt  con- 
struction of  State  courts,  but  if  question  haa  not  been  there  decided,  the 
construction  devolves  on  court  where  case  is  pending;  Starkweather  v. 
American  Bible  Society,  72  111.  58,  22  Am.  Rep.  139,  ruling  that  a  devise  of 
real  estate  to  a  society,  incapable  under  law  of  New  York  of  holding  it, 
creates  an  intestacy,  and  the  real  estate  passes  to  the  heirs  by  descent; 
Potter  V.  Thornton,  7  R.  I.  263,  as  to  the  English  statutes  and  common  law 
applicable  to  charities  in  Rhode  Island. 
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Distingaished  in  Jackson  v.  Phillips,  14  Allen,  588,  as  being  specially  de- 
cided under  the  law  of  Virginia,  holding  that  in  Massachusetts,  bequests 
to  trustees  for  charitable  purposes  are  not  within  the  common-law  rule 
against  perpetuities,  and  that  the  mode  of  application  and  selection  of  the 
particular  objects  may  be  left  to  the  discretion  of  the  trustees. 

Under  law  of  Virginia,  charitable  beanests  stand  <m  same  f ootliig  as  other 
trusts,  and  wben  the  ben^ciaries  are  uncertain,  and  mode  of  applying  the 
bounty  is  indefinite,  the  trusts  will  not  be  sustained  In  equity. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  908,  act  grant- 
ing land  to  railroad  to  be  sold  to  settlers  and  limiting  amount  and  price  in 
such  Bales  does  not  create  trust  in  company  in  favor  of  actual  settlers,  as 
beneficiaries  are  uncertain;  Minot  v.  Attorney  General,  189  Mass.  181,  75 
N.  E.  151,  where  charitable  trust  of  residue  of  testator's  estate,  attempted 
to  be  created,  was  void  for  indefiniteness  of  beneficiaries,  resulting  trust  of 
residue  decreed  in  favor  of  next  of  kin;  Condit  v.  Reynolds,  66  N.  J.  L. 
246,  49  Atl.  542,  holding  devise  to  husband,  to  devise  as  he  may  see  fit,;  void; 
Hays  V.  Harris,  73  W.  Va.  20,  80  S.  E.  829,  bequest  for  establishment  of 
city  hospital  is  for  benevolent  purpose,  and  valid  under  statutes  of  West 
Virginia;  Wilson  v.  Perry,  29  W.  Va.  190, 1  S.  E.  317,  upholding  bequest  to 
'Tresbyterian  Committee  of  Publication" ;  Kain  v.  Gibboney,  101  U.  S.  367, 
25  L.  Ed.  814,  holding,  in  Virginia,  a  bequest  to  church  bishop,  or  to  his 
successor  in  dignity,  for  the  benefit  of  the  community  of  which  the  de- 
ceased might  be  a  member,  to  be  expended  for  the  use  and  benefit  of  the 
community,  void ;  Russell  v.  Allen,  107  U.  S.  168,  27  L.  Ed.  399,  2  Sup.  Ct 
331,  sustaining,  in  Missouri,  a  devise  of  land  to  found  an  educational  estab- 
lishment not  incorporated  in  lifetime  of  testator;  ^oard  of  Foreign  Mis- 
sions etc.  V.  McMaster,  3  Fed.  Gas.  783,  holding,  if  the  cestuis  que  trust 
are  not  clearly  ascertained  by  the  will,  the  devise  or  bequest  is  void ;  Fair- 
field V.  Lawson,  50  Conn.  516,  47  Am.  Bep.  676,  holding  a  devise  upon  trust, 
with  no  provision  as  to  who  should  take  the  benefit  of  it,  could  not  be 
carried  out,  and  the  fund  became  intestate  estate;  Grimes'  Exrs.  v.  Har- 
mon, 35  Ind.  221,  9  Am.  Rep.  707,  defining  elements  of  a  valid  charitable 
use,  holding  bequest  of  residue  to  a  body  neither  organized  nor  incorpo- 
rated at  testator's  death,  nor  afterward,  void  for  uncertainty;  Lepage  v. 
McNamara,  5  Iowa,  147,  holding  chancery  courts  could  not  select  a  bene- 
ficiary, and  that  a  bequest  to  a  bishop  or  his  successors,  to  apply  for  bene- 
fit of  church,  or  education  and  maintenance  of  poor  children,  as  he  should 
think  proper,  void;  Hathaway  v.  New  Baltimore,  48  Mich.  254,  12  N.  W» 
]87,  holding  courts  of  equity  will  not  interfere  to  complete  and  shape  im- 
perfect charitable  trusts;  German  Land  Association  v.  SchoUer,  10  Minn. 
338,  holding  a  trust  for  the  use  and  benefit  of  the  several  members,  accord- 
ing to  their  respective  interests,  void  for  uncertainty;  Fifield  v.  Van  Wyck, 
94  Va.  566,  567,  64  Am.  St.  Rep.  751,  752,  27  S.  E.  449,  holding  a  devise  to 
trustees  in  trust  for  the  Swedenborgian  church,  "as  they  shall  deem  beat, 
void  for  uncertainty ;  Carpenter  v.  Miller,  3  W.  Va.  179,  100  Am.  Dec  746, 
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holding  a  devise  "to  the  propagation  of  the  gospel  in  foreign  lands,"  void, 
for  uncertainty,  in  the  devisee ;  Knox  v.  Knox,  9  W.  Va.  148,  holding  a  de- 
vise upon  tmst  to  apply  the  income  perpetually  to  repair  and  keep  in  order 
a  named  cemetery,  and  in  beautifying  the  |Same,  void  as  an  indefinite  trust 
or  charity. 

Distinguished  in  John  v.  Smith,  102  Fed.  223,  42  C.  C.  A.  275,  upholding 
bequest  to  executors  in  trust  for  maintenance  of  free  schools  in  certain 
town  where  at  end  of  certain  time  State  and  Federal  judges  should  appoint 
trustees. 

Charitable  uses.    Note,  9  Am.  Dec.  586. 

Certainty  and  unity  required  in  charitable  trusts.    Note,  64  Am.  St. 
Bep.  758. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  B.  A.  (N.  S.)  59. 

Belief  In  equity  will  be  granted  against  a  contract  obtained  under  duress, 
when  the  parties  do  not  stand  on  an  equal  footing.  Financial  embarrassment, 
inducing  to  sacriflce  of  interest  and  mental  confusion,  preventing  a  party 
acting  freely  and  with  proper  understanding  of  rights,  are  grounds  for  relief. 

Approved  in  Moore  v.  Sawyer,  167  Fed.  839,  canceling  deed  for  fraud 
upon  repayment  of  price,  where  allottee  of  Indian  land,  confined  in  peni- 
tentiary, knew  nothing  of  oil  wells  and  defendant  misrepresented  value; 
Dorsey  v.  Watkins,  151  Fed.  346,  refusing  to  cancel  contract  and  order 
money  repaid  in  absence  of  fraud,  where  complainant  purchased  dairy  cows, 
some  of  which  were  diseased,  without  warranty  of  fitness  for  dairy  pur- 
IHwes;  Fox  v.  Patterso;i,  43  App.  D.  C.  493,  in  suit  for  accounting  by  prin- 
cipal against  agent,  former  entitled  to  decree  for  loss  of  property,  where 
agent  secretly  assumed  antagonistic  attitude  toward  principal;  Whitesell 
V.  Strickler,  167  Ind.  612,  119  Am.  St.  Rep.  524,  78  N.  E.  848,  where  com- 
plainant through  fraud  is  induced  to  repudiate  husband's  will  and  two- 
thirds  of  property  is  sold  to  pay  debts,  equity  will  set  aside  election  to  take 
nnder  law;  Tribou  v.  Tribou,  96  Me.  308,  52  Atl.  796,  rescinding  sale  of 
interest  in  estate  by  niece  to  uncle,  in  whose  house  she  lived,  where  price 
was  inadequate ;  Sands  v.  Hickman,  3  Tenn.  Civ.  296,  reforming  deed,  whero 
grantor  intended  to  convey  life  estate  and  deed  vested  fee ;  Snell  v.  Atlantic 
Fire  etc.  Ins.  Co.,  98  U.  S.  92,  25  L.  Ed.  55,  holding  that  when  a  member  of 
a  firm,  intending  to  insure  the  property  of  the  firm,  was  induced  by  repre- 
sentations of  insurance  agent  to  accept  policy  in  his  own  name,  the  policy 
would  be  reformed;  Long  v.  Soule,  16  Fed.  Cas.  832,  holding  that  mis- 
apprehension or  ignorance  of  the  law  must  have  been  the  sole  occasion  for 
the  nonexecution  of  a  power  by  a  trustee,  to  defeat  the  interference  of  a 
court  of  equity ;  Billings  v.  Aspen  etc.  Co.,  51  Fed.  347,  2  C.  C.  A.  252,  hold- 
ing  that  a  deed  by  persons  residing  abroad  or  in  distant  State,  having  no  in- 
dependent means  of  knowledge,  for  an  inadequate  consideration,  on  mis- 
representation of  purchaser's  agent^  will  be  set  aside,  though  the  misrepre- 


9  How.  55-83  NOTES  ON  U.  S.  REPORTS.  170 

sentations  were  honestly  made ;  Comstock  v.  Herron,  55  Fed.  808,  810, 
holding  annuitants  under  a  will  giving  stated  amounts  until  investment, 
jthen  income,  not  bound  by  an  agreement  to  accept  less  than  stated  annuity 
before  the  investment  was  made;  Troy  v.  Bland,  58  Ala.  201,  holding  that 
money,  paid  in  compromise  of  a  doubtful  or  disputed  claim,  cannot  be  re- 
covered as  for  money  had  and  received,  where  there  was  no  misrepresenta- 
tion or  concealment  of  facts  by  either  party  to  mislead  the  other ;  White  v. 
Ward;  26  Ark.  449,  setting  aside  an  assignment  of  a  bond  for  title,  obtained 
by  a  trustee  or  agent  of  property  of  which  he  had  the  sale  obtained  through 
undue  influence  and  fraud;  Hightower  v.  Nuber,  26  Ark.  612,  setting  aside 
a  deed  obtained  through  fraud,  and  without  consideration,  at  suit  iof  gran- 
tor, who  was  enfeebled  by  sickness;  Sands ^v.  Sands,  112  111.  232,  holding 
equity  will  relieve  against  a  mistake  as  to  law  if  induced  by  undue  influ- 
ehce;  Jordan  v.  Stevens,  51  Me.  82,  83,  81  Am.  Dec.  560,  561,  defining  con- 
ditions under  which  equity  will  relieve  on  account  of  mistake  of  the  law; 
Tompkins  v.  HoUister,  60  Mich.  480,  27  N.  W.  654,  holding  a  joint  note 
obtained  from  married  woman  and  her  husband,  on  the  latter's  death-bed, 
unlawfully  obtained  (the  action  was  to  recover  the  money  afterward  paid 
in  taking  up  the  note  which,  on  a  further  appeal,  was  held  could  not  bo 
done,  as  the  payment  was  voluntary;  see  60  Mich.  485,  34  N.  W.  551); 
Perea  v.  Barela,  5  N.  M.  478,  23  Pac.  772,  holding  a  receipt  in  full,  given 
to  an  executor,  void,  when  he  failed  to  account  for  money  found  in  safe  and 
concealed  the  fact;  Berry  v.  American  Central  Ins.  Co.,  132  N.  Y.  55,  28 
Am.  St.  Rep.  551,  30  N.  E.  255,  annulling  a  settlement  and  cancellation  of 
a  fire  policy  procured  by  a  misstatement  that  the  policy  was  void ;  Spurlock 
v.  Brown,  91  Tenn.  261,  262,  18  S.  W.  873,  setting  aside  an  antenuptial 
marriage  settlement,  made  without  adequate  consideration,  and  under  mis^ 
take,  both  of  law  and  fact;  Epes  v.  Williams,  Admr.,  89  Va.  800,  17  S.  E. 
237,  setting  aside  decree  of  settlement,  by  consent,  of  account  of  a  de- 
ceased guardian,  when  it  was  shown  to  have  been  obtained  under  mutual 
mistake  as  to  facts;  Ward  v.  Buckley,  1  Wash.  Ter.  282,  holding,  that  if 
from  one  who  is  in  the  power  of  another  to  a  certain  extent,  or  treating 
on  equal  grounds,  an  unconscionable  bargain  is  obtained  by  the  person  hav- 
ing the  power,  equity  will  interfere  and  modify  or  rescind  the  contract; 
Cole  V.  Getzinger,  96  Wis.  573,  71  N.  W.  79,  refusing  to  set  aside  a  convey- 
ance of  real  estate  from  a  nominee  of  the  purchaser's  agent,  the  nominee 
having  obtained  a  deed  by  fraud  of  the  agent,  the  purchaser  being  wholly 
ignorant  and  innocent  of  the  fraud;  dissenting  opinion  in  Williams  v.  Will- 
iams, 63  Md.  414,  majority  holding  that  a  deed  by  which  a  young  and 
profligate  man  assigned  all  his  property  to  his  father,  was,  under  the  circum^ 
stances,  invalid;  Lawrence  County  Bank  v.  Arndt,  69  Ark  415,  65  S.  W. 
1055,  and  Morrison  v.  Morrison,  101  Me.  133,  63  Atl.  393,  both  arguendo. 

Rescission  of  contracts  in  equity.    Note,  16  Am.  Dec.  573. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St.  Rep. 
512,  520. 
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Validity  and  enforceability  of  purchase  by  esiecutor  or  administrator 
of  interest  of  legatee,  deviseei  distributor  or  heirs  in  estate.  Note, 
Ann,  Gas.  1913A.  1115. 

9  How.  8S-109,  13  Ii.  Ed.  66^  UNITED  STATES  ▼.  PBIOE. 

Contract  of  suretysliip  Is  construed  strictly,  both  at  law  and  In  equity, 
tnd  UabUlty  of  surety  cannot  be  extended  by  Implication.  The  personal  estate 
of  a  surety  on  a  Joint  contract  is  discharged  by  death  of  surety  before  prin- 
cipal, and  equity  will  not  Interfere  to  extend  the  liability  as  against  his  estate, 
because  the  discharge 'Is  by  operation  of  law. 

Approved  in  Portland  Trust  Co.  v.  Hardy,  36  Or.  243,  61  Pac.  347,  enter- 
ing decree  against  personal  representative  of  deceased  surety  on  appeal 
bond  on  affirmance  of  foreclosure  decree;  Bi^lkeley  v.  House,  62  Conn.  470, 
21  L.  B.  A.  252,  26  Atl.  354,  holding  in  suit  by  a  surety  for  contribution 
from  alleged  cosureties,  that  surety  could  not  show  for  whom  he  actually 
became  surety;  McCoy  v.  Payne,  68  Ind.  335,  holding  the  rule  has  been 
changed  by  State  laws,  and  that  under  2  Rev.  Stats.  1876,  the  estates 
of  joint  obligees  were  proportionably  liable;  Hudelson  v.  Armstrong,  70 
Ind.  101,  to  same  effect ;  Wood  v.  Fisk,  63  N.  Y.  250,  20  Am.  Rep.  531,  the 
obligation  of  sureties  to  an  appeal  bond  is  joint  only  not  several,  on  death 
of  one,  his  estate  is  discharged  both  at  law  and  in  equity,  and  the  survivor 
only  is  liable ;  Richardson  v.  Draper,  87  N.  Y.  344,  holding  the  rule  applied 
only  to  sureties,  and  if  a  deceased  obligor  received  a  benefit  under  the  con- 
tract, his  estate  would  be  liable ;  Glasscock  v.  Hamilton,  62  Tex.  150,  hold- 
ing the  common-law  rule  that  on  death  of  surety  on  a  joint  obligation,  his 
liability  is  discharged,  had  no  application  in  Texas  from  1840  up  to  the 
adoption  of  the  Revised  Statutes;  dissenting  opinion  in  Olmstead  v.  01m- 
stead,  38  Conn.  340,  estate  of  a  surety  on  a  joint  guardians'  bond  not  liable 
on  an  assumed  construction  of  the  bond,  as  joint  and  several. 

Denied  in  Mays  v.  Cockrum,  57  Tex.  353,  354,  holding  the  courts  of  South 
Carolina  had  refused  to  follow  the  rule,  and  that,  under  the  State  law  o{ 
Mmary  5, 1840,  the  estate  of  a  deceased  joint  obligor  continues  charged, 
although  deceased  was  only  a  surety. 

Liability  of  estate  of  deceased  joint  surety.    Note,  80  Am.  Rep.  56,  57. 
Continuing  force  of  contracts  as  against  decedents  and  how  such  con- 
tracts may  be  enforced.    Note,  68  Am.  Dec.  763. 

Equity  will  not  jslre  a  remedy  against  the  personal  assets  of  a  deceased 
nrety,  when  the  remedy  at  law  has  been  lost  by  the  election  of  the  obligee 
to  take  a  Joint  judgment  on  a  joint  and  several  obligation. 

Approved  in  Bi3pham  v.  Price,  15  How.  174,  14  L.  Ed.  650,  being  a  fur- 
ther branch  of  the  litigation  in  the  principal  case,  and  having  sustained  the 
claim  of  exemption  of  the  deceased  surety's  assets;  Pickersgill  v.  Lahens, 
15  Wall.  144,  21  L.  Ed.  120,  aflirming  Fielden  v.  Lahens,  6  Blatchfi.  525,  526, 
Ped.  Cas.  4773,  as  sustaining  the  general  law  on  the  subject  of  the  liabili- 
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ties  of  joint  obligors,  and  holding  that  a  stay  bond  on  appeal  is  not,  by 
the  New  York  statute,  required  to  be  joint,  instead  of  joint  and  several ; 
Dixon  V.  Vandenberg,  35  N.  J.  Eq.  49,  holding  equity  will  not  interfere,  in 
the  absence  of  fraud,  accident  or  mistake,  to  give  relief  against  the  repre- 
sentatives of  a  deceased  surety,  even  if  there  is  no  remedy  at  law ;  Gtetty  v. 
Binsse,  49  N.  T.  389,  10  Am.  Bep.  381,  on  the  death  of  one  of  the  makers 
of  a  joiut  promissory  note,  being  a  surety  only,  his  estate  is  absolutely  dis- 
charged, both  at  law  and  in  equity,  and  the  sui-vivors  only  sire  liable ;  Risley 
V.  Brown,  67  N.  Y.  161,  to  same  effect ;  Hauck  v.  Craighead,  67  N.  Y.  436, 
to  same  effect  in  action  on  singer's  contract;  McNulty  v.  Hurd,  72  N.  Y. 
523,  intimating  that  executors  of  a  decedent  against  whom  a  judgment  was 
outstanding,  might  have  ground  for  relief  in  that  he  was  a  surety,  and  his 
death  discharged  the  estate ;  Grant  v.  Burg^wyn,  88  N.  C.  100,  holding,  when 
judgment  is  recovered  for  a  debt  due  by  bond,  the  bond  is  absolutely  extin- 
guished by  the  judgment;  dissenting  opinion  in  Olmstead  v.  Olmstead,  38 
Conn.  339,  341,  majority  holding  estate  of  deceased  surety  liable  on  joint 
guardians'  bond  in  equity,  when  the  obligation  was  purely  legal. 

Distinguished  in  Wilson  v.  Fridenberg,  22  Fla.  148,  holdirig  that  a  joint 
bond  by  a  married  woman  and  her  husband  for  repayment  of  money  bor- 
rowed is  binding  only  on  the  husband;  Zollickoffer  v.  Seth,  44  Md.  376,  377, 
378,  holding,  in  a  proceeding  on  administration  bond,  where  both  prin- 
cipals and  both  sureties  were  dead,  the  estates  of  the  sureties  were  jointly 
liable  to  contribution  to  make  up  the  estate  of  the  intestate,  the  bond  being 
joint  and  several,  and  nothing  having  been  done  to  discharge  the  obligation. 

Where  and  how  contract  continues  obligatory  and  enforceable  fefter 
death  of  contractor.    Note,  22  Am.  St.  Bep.  815. 

The  legal  consequences  of  entering  into  a  contract  are  presumed  to  be 
known  to  the  parties,  and  may  be  considered  as  part  of  the  written  condition 
of  a  bond. 

Approved  in  Randall  v.  Sackett,  77  N.  Y.  482,  holding  that  when,  by  the 
law  existing  at  date  of  a  joint  undertaking,  the  liability  of  a  surety  ceased 
on  his  death,  that  was  to  be  considered  part  of  the  contract. 

Surety  Is  under  no  moral  obligation  to  pay  where  he  Is  not  legally  bound 
by  his  contract,  his  consdenca  cannot  be  reached  when  the  law  discharges 
him  tiom  his  obligation. 

Approved  in  Richardson  v.  Draper,  87  N.  Y.  345,  on  question  of  moral 
obligation  not  attachiifg  to  sureties'  obligations,  collecting  and  reviewing 
authorities,  holding,  in  a  guaranty  given  to  induce  a  municipal  subscription 
to  the  purposes  of  a  corporation,  the  guarantors  were  under  a  moral  obliga- 
tion to  pay,  and  there  were  grounds  for  equitable  interference. 

Effect  of  judgment  in  action  against  part  of  joint  or  joint  and  several 
obligors  on  liability  of  others.    Note,  43  L.  E.  A.  163,  164,  182. 
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If  two  or  mora  are  bound  Joinfly  and  sevorally,  the  obligee  may  elect 
to  roe  tbem  Jointly  or  severally,  but,  having  once  made  his  election  and 
obtained  a  Joint  Judgment,  the  bond  la  merged  in  the  Judgment.  It  la  eaaen- 
tial  to  the  Idea  of  election  that  a  pBXtj  cannot  have  both  remedies. 

Approved  in  Blythe  v.  Cordingly,  20  Colo.  App.  515,  80  Pac.  498,  judg- 
ment rendered  on  firm  debt,  where  service  is  had  upon  less  than  all  of  part- 
ners, is  merger  of  obligation  and  bar  to  subsequent  action  against  partners 
not  served;  Bunch  v.  United  States,  40  App.  D,  C.  159,  where  judgment 
rendered  in  action  upon  bond,  remedy  is  upon  judgment,  not  upon  bond; 
dissenting  opinion  in  Pacific  Mail  S.  S.  Co.  v.  Schmidt,  214  Fed.  621,  130 
C.  C.  A.  657,  majority  holding  that  decree  for  wages  in  favor  of  seaman 
does  not  merge  entire  action  including  that  for  penalty,  and  upon  appeal 
decree  may  include  penalty;  Weil  v.  Guerin,  42  Ohio  St.  304,  holding  that 
proof  of  a  suit  having  been  prosecuted  against  a  surviving  partner  and 
administrator  of  a  deceased  partner  would  be  ground  of  defense  to  a  sub- 
sequent action  against  the  survivor  alone ;  Pugh  v.  Bussett,  27  Gratt.  799, 
holding  that  in  an  administration  a  judgment  creditor  had  no  longer  any 
remedy  at  law  or  in  equity  on  his  bond,  only  on  the  judgment,  and  was  not 
entitled  to  marshal  the  assets ;  dissenting  opinion  in  Union  Bank  v.  Hodges, 
11  Rich.  726,  732,  majority  holding  that  a  recovery  against  two  partners, 
when  there  are  more,  is  no  bar  to  a  subsequent  suit  against  all  the  partners 
on  the  same  cause  of  action. 

Chancery,  on  many  occasions,  goes  behind  writings,  and  even  sealed  instm- 
ments  and-  Judgments,  to  ascertain  how  the  original  transaction  stood,  and 
whAt  were  its  trae  obligations,  in  order  to  enforce  them. 

Approved  in  Ferguson  v.  Dent,  29  Fed.  8,  on  the  question  of  power  of 
the  Circuit  Court  to  allow  amendment  of  a  defective  apx)eal  bond  after 
appeal,  holding  that,  in  any  event,  it  would  withhold  execution  of  the  decree 
until  the  Supreme  Court  considered  an  application  to  reform  the  bond. 

9  How.  10^126,  13  If.  Ed.  66,  WtLBON  T.  SIMPSON. 

When  the  material  of  the  combination  ceases  to  exist,  the  right  to  renew 
it  depends  on  the  right  to  make  the  invention.  If  the  right  to  make  does  not 
exist,  there  is  no  right  to  rebuild.  When  the  wearing  or  injury  is  partial, 
repair  Is  restoratien,  not  reconstruction. 

Approved  in  Brown  v.  Puget  Sound  Reduction  Co.,  110  Fed.  386,  follow- 
ing rule;  Wagner  Typewriter  Co.  v.  Webster  Co.,  144  Fed.  409,  owner  of 
typewriter  equipped  with  patented  ribbon  mechanism  may  replace  both 
spool  and  ribbon  as  matter  of  repairs;  Thomson-Houston  Electric  Co.  v. 
Kelsey  etc.  Co.,  75  Fed.  1009,  22  C.  C.  A.  1,  modifying  the  judgment  in  s.  c, 
72  Fed.  1019,  holding  the  trolley-stand  was  not  the  vital  element  of  the 
invention,  and  that  manufacture  and  sale  of  a  trolley-stand  was  not  an 
infringement  of  the  patent,  but  this  did  not  authorize  the  reconstruction 
or  rebuilding  of  the  combination. 
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Benewal  of  s  patent  Aodb  not  tnnre  to  the  benefit  of  «a  assignee  to  the 
extent  of  his  Interest  before  the  renewal  and  ertenslon,  but  the  law  saves 
tQ  persons,  in  the  use  of  the  macMnes  at  the  time  tibe  extension  takes  e£Fect» 
the  right  to  conttnue  the  nse;  the  assignee  may  not  reconstruct  the  machine 
in  gross,  but  he  may  resupply  the  '^effective  ultimate  tool"  which  is  lla.ble  to  be 
often  worn.  out.     "^ 

Approved  in  Wood  v.  Michigan  Southern  etc.  R.  R.  Co.,  2  Biss.  67,  Fed. 
Cas.  17,957,  holding  a  railroad  company  has  no  right  to  make  a  patented 
brake,  after  the  expiration  of  the  first  term  of  the  patent,  which  was 
renewed,  but  might  use  and  repair  those  in  use. 

Criticised  and  distinguished  in  Day  v.  Union  India  Rubber  Co.,  3  Blatchf . 
491,  493,  Fed.  Cas.  3691)  holding  that,  under  section  18,  of  act  of  4th  of  July, 
1836,  an  assignee  or  grantee  of  right  to  use  a  patented  invention  had  the 
right  to  use  it  during  an  extension  of  the  patent,  but,  if  the  right  resulted 
from  a  purchase,  it  was  coextensive  with  the  existence  of  the  machine. 

Patented  article  may  be  repaired  so  as  to  give  It  its  first  shape,  to  keep 
it  up  to  the  performance  of  Its  original  nse;  but  if ,  as  a  whole,  it  is  damaged 
so  as  to  be  useless,  a  purchaser  cazmot  make  or  replace  it  by  another,  as  that 
would  be  reconstruction;  but,  if  the  same  thing  is  a  part  of  an  original  com- 
bination, essential  to  its  use,  the  right  to  repair  and  replace  recurs. 

Approved  in  F.  F.  Slocomb  &  Co.  v.  A.  C.  Layman  Mach.  Co.,  227  Fed. 
98,  furnishing  of  repair  parts  to  owner  and  user  of  patented  leather-staking 
machine,  where  repairs  do  not  amount  to  construction,  does  not  constitute 
contributory  infringement;  Consolidated  Rubber  Tire  Co.  v.  Republic  Rub- 
ber Co.,  195  Fed.  771,  bill  for  infringement  of  patent  is  not  sustained  by 
evidence  of  sale  of  any  number  of  elements  less  than  whole,  where  there  is 
no  allegation  or  proof  of  contributory  infringement;  National  Malleable 
Casting  Co.  v.  American  Steel  Foundries,  182  Fed.  640,  making  and  selling 
of  locks  which  are  parts  of  patented  car-coupler  to  replace  locks  of  patented 
couplers,  then  repairing  old  locks,  is  contributory  infringement;  Wagner 
Typewriter  Co.  v.  Webster  Co.,  144  Fed.  412,  415,  owner  of  typewriter 
equipped  with  patented  ribbon  mechanism  may  replace  both  spool  and  rib- 
bon as  matter  of  repairs;  Morrin  v.  Robert  etc.  Works,  138  Fed.  73,  77, 
holding  refitting  new  tubes  in  steam  generator  was  reconstruction  and  in- 
fringement; American  Bonding  Co.  v.  City  of  Ottumwa,  137  Fed.  579,  70 
C.  C.  A.  270,  construing  paving  contract  with  reference  to  clause  as  to  keep- 
ing in  repair ;  Goodyear  Shoe  Machinery  Co.  v.  Jackson,  112  Fed.  149,  151, 
65  L.  R.  A.  692,  50  C.  C.  A.  159,  holding  Fowler  and  Warren  sewing-machine 
patents  not  infringed  by  purchaser  who  had  one  or  more  elements  recon- 
structed when  broken ;  Pacific  Steam  Whaling  Co.  v.  Alaska  Packers'  Assn., 
100  Fed.  463,  40  C.  C.  A.  494,  holding  rebuilding  of  patented  machine  is 
an  infringement;  Cotton-Tie  Co.  v.  Simmons,  106  U.  S.  94,  27  L.  Ed.  81, 
1  Sup.  Ct.  57,  holding  that  the  selling  of  used  cotton-bale  ties,  by  piecing 
together  the  old  bands,  was  an  infringement  of  the  patentee's  rights — it 
was  reconstruction  not  repair;  Gottfried  v.  Seipps  Brewing  Co.,  10  Biss. 
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370,  8  Fed.  323,  the  replacing  of  grates,  pipes  and  blowers,  as  they  wei'e 
worn  out,  held  not  an  infringement  of  a  patented  machine  for  heating  bar- 
rels, being  repairs  not  reconstruction;  Farrington  v.  Board,  8  Fed.  Cas. 
1088,  holding  the  sale  of  a  machine  carried  the  right  to  replace  the  parts 
which  were  temporary  in  their  nature,  although  such  parts  might  be  covered 
by  the  claim  of  the  patent;  Singer  Mfg.  Co.  v.  Springfield  Foundry  Co.,  34 
Fed.  394,  395,  396,  restating  the  true  rule,  where  the  machine,  as  an  entirety, 
was  the  subject  of  a  patent,  and  where  the  patent  was  for  a  distinct  part 
of  a  machine ;  Syracuse  Chilled  Plow  Co.  v.  Robinson,  35  Fed.  503,  holding, 
in  case  of  an  allied  infringement  of  a  patented  plow-point,  the  validity 
of  the  patent,  as  to  the  part  of  a  machine,  must  be  clear;  Young  v.  Foerster, 
37  Fed.  204,  holding  that  so  long  as  the  identity  of  the  machine  is  not  de- 
stroyed, its  owner  has  the  right  to  repair  it,  to  discard  useless  parts,  and 
add  new  ones,  which  may  improve  its  action,  as  to  a  machine  for  sawing 
stones ;  Vermont  Farm  Mach.  Co.  v.  Gibson,  46  Fed.  489,  holding  that  cans, 
with  which  the  patented  process  of  a  creamery  was  effected,  could  be  re- 
paired, but,  when  replaced -by  others,  made  by  another  maker,  the  right  to 
use  the  process  was  gone;  St.  Louis  Car-Coupler  Co.  v.  Schickle  &  Co.,  70 
Fed.  785,  786,  holding  that  the  replacing  of  the  chief  element  in  a  patented 
combination,  to  supply  the  place  of  one  worn  out  or  broken  in  actual  use, 
is  reconstruction,  not  repair,  and  the  manufacture  and  sale  of  sueh  element 
is  an  infringement  of  the  patent;  Shickle  &  Co.  v.  St.  Louis  Car-Couplef 
Co.,  77  Fed.  741,  23  C.  C.  A.  433,  holding,  where  a  patented  machine  ih 
destroyed  or  worn  out,  the  owner  cannot  make  a  new  machine  under  the 
guise  of  repairs;  Alaska  Packers'  A^sn.  v.  Pacific  Steam  Whaling  Co.,  93 
Fed.  674,  holding  that  it  was  an  infringement  to  place  upon  an  old  set  of 
*  supports  an  entire  new  mechanism  of  a  patented  can-filling  machine,  the 
work  done  was  reconstruction  and  rebuilding,  not  repairing. 

Distinguished  in  Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach.  Co.,  213 
U.  S.  332,  336,  53  L.  Ed  819,  820,  29  Sup.  Ct.  503,  holding  sale  of  record 
discs  to  user  of  patented  talking-machine  was  infringement  of  patent, 
though  discs  not  patented  and  could  be  used  with  other  machines;  Aiken 
V.  Manchester  Print  Works,  2  Cliff.  439,  Fed.  Cas.  113,  holding  that,  if 
the  part  of  the  combination  worn  out  or  damaged  is  itself  a  patented  article, 
it  may  be  repaired,  but  not  remade,  case  being  patented  needles  used  with 
patented  knitting  machine. 

Manufacture  and  sale  of  essential  unpatented  part  as  infringement  of 
combination  patent    Note,  23  L.  E.  A.  (N.  S.)  1028,  1029.        « 

Purchaser  of  planing  machine  may  replace  the  knives,  aa  worn  out,  with- 
out Infringing  on  the  rights  of  the  patentees. 

Approved  in  National  Phonograph  Co.  v.  Fletcher,  117  Fed.  153,  hold- 
ing one  who  obtains  from  dealers  patented  parts  of  machine  which  are  not 
in  need  of  repairs  for  purpose  of  incorporating  improvements,  and  re- 
produces elements  of  con^bination  covered  by  patent,  is  an  infringer;  Good-: 
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year  Shoe  Machinery  Co.  v.  Jackson,  112  Fed.  150/55  L.  E.  A.  692,  50 
C.  C.  A.  159,  holding  Fowler  and  Warren  sewing-machine  patents  i\ot  in- 
fringed by  purchaser  who  had  one  or  more  elements  reconstructed  when 
broken;  Morgan  Envelope  Co.  v.  Albany  Paper  Co.,  152  U.  S.  434,  435,  38 
L.  Ed.  504,  14  Sup.  Ct.  631  (affirming  40  Fed.  581),  holding  that  where  a 
valid  combination  consists  of  two  elements,  the  sale  of  one  element,  with 
the  intent  that  it  may  be  used  with  the  other  element,  is  not  an  infringe- 
ment; Thomson-Houston  Electric  Co.  v.  Kelsey  Electric  etc.  Co.,  72  Fed. 
1019,  defining  doctrine  of  contributory  infringement,  as  of  trolley-stands  to 
replace  others  worn  out,  holding  there  was  no  such  temporary  relation  be- 
tween the  stand  and  the  whole  combination  as  to  raise  a  presumption  of 
the  inventor's  intention  that  it  should  be  frequently  replaced;  Heaton-Pen- 
insular  Button  Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  300,  35  L.  E.  A. 
735,  25  C.  C.  A.  267,  holding  that  where  machines  are  sold  with  a  condi- 
tion to  be  used  only  with  a  certain  attachment,  the  manufacture  and  sale 
to  users  of  a  similar  attachment  is  contributory  infringement,  and  will  be 
enjoined;  Shickle  etc.  Iron  Co.  v.  St.  Louis  Car-Coupler  Co.,  77  Fed.  742, 
23  C.  C.  A.  433,  holding  that  it  was  not  an  infringement  to  manufacture 
coupling  heads  or  knuckles  to  replace  or  repair  a  patent  coupling  device, 
for  sale  only  to  those  who  had  acquired  the  right  to  make  and  use  the 
device ;  Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co.,  78  Fed.  139,  affirm- 
ing 80  Fed.  722,  26  C.  C.  A.  107,  to  same  effect,  as  to  electric  switches. 

Distinguished  in  Davis  Electrical  Works  v.  Edison  Electric  Light  Co., 
60  Fed.  279,  281,  8  C.  C.  A.  615,  holding  that  the  right  to  replace  temporary 
parts  is  not  absolute,  but  must  be  in  accordance  with  the  intention  of  the 
vendor,  the  replacing  of  carbon  filaments,  in  an  incandescent  lamp,  is  re- 
construction, not  repair. 

Miscellaneous.  Cited  in  Donnelly  v.  United  States,  228  U.  S.  277,  Ann. 
Cas.  1913E,  710,  57  L.  Ed.  834,  33  Sup.  Ct.  449,  in  action  for  murder  of 
Indian  by  white  man,  hearsay  evidence  relating  to  confession  of  guilt  by 
third  party,  then  deceased,  was  excluded;  Wilson  v.  Sherman,  1  Blatchf. 
541,  Fed.  Cas.  17,833,  holding  that,  for  the  purpose  of  restraining  use  of 
a  machine,  it  was  only  necessary  for  the  court  to  have  jurisdiction  of  the 
person  of  defendant. , 

9  How.  127-156,  13  Ii.  Ed.  74,  UNITED  STATES  v.  BETNES. 

Statutory  requirements  for  titles,  conformable  under  the  laws  of  May, 
1824,  and  June,  1844,  are,  legal  grant  by  proper  authority;  residence  of  grantee 
in  province  of  Louisiana  at  the  time  or  on  or  before  Marcb  10,  1804,  and  that 
they  be  within  the  protection  clause  of  treaty  with  France  of  1803. 

Approved  in  United  States  v.  Castant,  12  How.  440,  13  L.  Ed.  1057,  hold- 
ing that  a  petition  failing  to  cover  residence  was  fatally  defective. 

Act  of  1824  conferred  no  new  rights  on  daimanta  under  Spanish  grants; 
it  applied  only  to  grants  legally  made  and  also  protected  by  treaty.    The 
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provision  tluit  procaedlngB  sliould  1)6  eondncted  according  to  mles  of  equity, 
Is  to  be  understood  as  ezcludlnif  tedmlcalltles,  not  as  varying  the  rights  of 
Utlgants. 

Approved  in  Board  of  Directors  v.  New  Orleans  Land  Co.,  138  La.  45,  46, 
47,  70  South.  31,  32,  land  granted  by  French  authorities  after  province  of 
Louisiana  ceded  to  Spain  is  void  and  inoperative  to  confer  title  upon  appel- 
lant ;  United  States  v.  D'Auterive,  10  How.  621,  13  L.  Ed.  565,  holding  that 
a  grant,  made  by  the  king  of  France,  in  1765,  after  the  cession  of  Louisi|ina 
to  Spain,  in  1762,  was  void. 

Treaties  are  considered  as  binding  from  the  period  of  execution.  The 
treaty  of  8t.  Ildef onso,  dated  1st  of  October,  1800,  put  an  end  to  all  Spanish 
rlglits  of  sovereignty  tn  Louisiana,  and  no  grant  of  land  by  Spanish  authority 
made  after  that  date  Is  valid. 

Approved  in  Armstrong  v.  Bidwell,  124  Fed.  692,  holding  Spanish  treaty 
did  not  become  effective  until  exchange  of  ratifications ;  Davis  v.  Police  Jury 
of  Concordia,  9  How.  288,  294,  18  L.  Ed.  142, 144,  showing  that  the  political 
sovereignty  of  Spain  in  Louisiana,  to  grant  lands,  ceased  on  1st  of  October, 
1800,  and  with  it  the  power  to  grant  franchises ;  Goodtitle  v.  Kibbe,  9  How. 
478,  IS  L.  Ed.  223,  holding  a  Spanish  grant  in  Louisiana,  made  after  the 
treaty  in  1800,  whether  inchoate  or  complete,  conveyed  no  right  in  the  soil 
to  the  grantee;  United  States  v.  D'Auterive,  10  How.  622,  13  L.  Ed.  566, 
holding  that  a  grant  of  land,  made  by  king  of  France,  in  1765,  of  land  in 
Louisiana,  which  was  ceded  to  Spain  by  treaty  dated  3d  of  November,  1762, 
was  void;  Montault  v.  United  States,  12  How.  51,  13  L.  Ed.  888,  holding 
grant  of  land  between  the  Mississippi  and  Perdido  Rivers  by  French  gov- 
ernor, on  March  11,  1763,  void,  the  treaty  ceding  the  territory  to  Great 
Britain  being  dated  10th  of  February,  1763;  United  States  v.  Pillerin,  13 
How.  9,  14  L.  Ed.  28,  holding  French  grants  in  Louisiana,  after  cession  to 
Spain,  void  unless  confirmed  by  Spanish  authorities  before  cession  to  United 
States;  United  States  v.  Davenport,  15  How.  8,  14  L.  Ed.  578,  where  the 
grants  were  executed  before  the  date  of  the  treaty  but  not  perfected  until 
afterward;  United  States  v.  Brindleman,  7  Sawy.  251,  7  Fed.  902,  holding? 
the  United  States  courts  had  jurisdiction  to  punish  larceny  from  an  Indian 
in  the  Umatilla  reservation,  the  treaty  being  made  in  1855,  but  not  ratified 
until  March  8;  1869,  the  admission  of  Oregon  into  the  Union  not  being  until 
February  14,  1859 ;  United  States  v.  Martin,  8  Sawy.  478,  14  Fed.  820,  to 
same  effect  as  to  punishment  'of  murder  in  same  reservation ;  Eslava  v.  Boi- 
ling, 22  Ala.  737,  holding  that  a  Spanish  grant,  void  because  made  after 
the  treaty  of  St.  Ildefonso,  though  accompanied  by  possession  and  a  survey 
made  after  the  act  prohibiting  such  surveys  confers  no  title ;  Succession  of 
Schaffer,  13  La.  Ann.  114,  holding  that  the  treaty  with  France,  as  to  tax 
on  successions,  because  of  the  provision  that  it  was  to  remain  in  force  for 
ten  years  from  the  day  of  exchange  of  the  ratifications,  did  not  relate  back 
to  the  date  of  signature;  Donaldson  v.  Dodd,  12  Tex.  394^  holding  that  the 
IV— la 
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tict  of  the  consultation,  closing  the  land  offices,  took  effect  immediately  after 
its  passage;  dissenting  opinion  in  McElvain  v.  Madd,  44  Ala.  71,  majority 
holding  that  the  slave  emancipation  remained  in  abeyance  in  the  Confeder- 
ate States  till  t^e  end  of  the  war;  Teschemacher  v.  T?hompson,  18  Cal.  29, 
79  Am.  Dec.  161,  as  to  the  right  of  the  United  States  to  confirm  and  perfect 
equitable  claims  of  Mexican  grantees  in  California. 

Distinguished  in  Teaker  v.  Teaker,  4  Met.  (Ky.)  37,  81  Am.  Dec.  534, 
hoMing  the  rule  was  otherwise  where  individual  rights  were  to  be  affected 
by  the  ratification. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legisla- 
tion.   Note,  81  Am.  Dec.  537. 

Spanisli  land  grants  and  other  rights,  protected  by  the  treaty  of  Paris 
of  30th  of  April,  1863,  and  the  acts  of  Congress  of  1824  and  1844,  are  those 
only  which  had  then  begun,  while  Spain  was  rightful  sovereign.  All  grants 
after  the  treaty  of  St.  ndefonso  are  declaxed  by  act  of  Congress^  of  March  26^ 
1804,  to  he  void. 

Approved  in  United  States  v.  Lynde,  11  Wall.  643,  20  L.  Ed.  233,  holding 
that  Spanish  grants,  after  the  treaty  of  St.  Ildefonso,  could  be  ignored  by 
the  United  States ;  Stewart  v.  Trenier,  49  Ala.  503,  sustaining  title  of  claim- 
ants to  Mon  Louis  Island,  under  a  French  grant  of  1710,  recognized  by  sub- 
sequent governments;  Morales  v.  Marigny,  14  Lff.  Ann.  870,  in  settling 
claims,  as  between  husband  and  wife,  for  estimated  value  of  lands  ascer- 
tained to  be  valueless,  for  defective  title,  under  the  decision  in  principal 
•case;  Harvey  v.  Rusch,  67  Mo.  552,  in  deciding  land  claims  under  a  Spanish 
grant,  made  in  1802,  of  a  previous  concession,  holding,  though  the  grant  was 
void,  the  claim  could  be  confirmed.  ^ 

Iiand  grants  by  a  goremment  de  facto  can  only  be  sustained  by  the  char- 
-acter  of  the  acts,  as  proceeding  from  the  exercise  of  the  inherent  and  rightful 
powers  of  an  independent  government. 

Approved  in  United  States  v.  D'Auterive,  10  How.  623,  13  L.  Ed.  566, 
holding  that  a  grant  of  land  in  Louisiana,  purporting  to  be  made  by  a 
French  officer,  between  two  and  three  years  after  the  cession  of  the  province 
to  Spain,  was  wholly  inoperative  to  oust  any  title;  Penn  v.  ToUison,  26 
Ark.  574,  holding  the  State  government,  set  on  foot  by  the  convention  of 
1861,  was  illegal  and  not  a  de  facto  government — to  constitute  a  de  facto 
officer  there  must  be  a  rightful  government;  Hawver  v.  Seldenridge,'  2 
W.  Va.  283,  94  Am.  Dec.  539,  holding  that  courts  could  not  know  judicially 
whether  the  insurgent  government  ever  became  a  de  facto  government. 

Boundary  between  United  States  and  Spanish  possessions  is  a  political, 
not  Judicial,  question.  The  acts  of  1824  and  1844  have  not  enlarged  the  rights 
^f  claimants,  but  only  declared  modes  of  procedure  for  completing  title,  and 
give  no  Jurisdiction  to  Federal  courts  over  competent  and  proper  grants. 
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Approved  in  United  States  v.  Philadelphia^  11  How.  547,  13  L.  Ed.  850, 
holding  that,  althoiigh  the  District  Court  had  assiuned  that  a  perfect  grant 
had  heen  shown,  the  Supreme  Court,  disagreeing  with  that  view,  had  juris- 
diction; United  States  v.  Castant,  12  Hbw.  441,  13  L.  Ed.  1058,  United 
States  V.  Roselins,  15  How.  34,  14  L.  Ed.  589,  and  United  States  v^  Lynde) 
11  Wall.  643,  20  L.  Ed.  238,  holding  that  District  Court  had  no  jurisdiction 
over  a  perfect  grant ;  Coffee  v.  Groover,  123  U.  S.  26,  31  L.  Ed.  61,  8  Sup. 
Ct.  14,  holding  that  Louisiana  included  West  Florida  to  the  Perdido ;  Jones 
V.  United  States,  137  U.  S.  214,  34  L.  Ed.  696,  11  Sup.  Ct.  84,  holding  courts 
were  bound  to  take  judicial  notice  of  the  territorial  extent  of  the  jurisdic- 
tion exercised  by  the  government  whose  lawa  they  administer,  collecting 
authorities ;  The  James  G.  Swan,  50  Fed.  Ill,  Holding  the  courts  are  bound 
by  the  decision  of  government  that  its  jurisdiction  over  the  waters  of 
Behring  Sea  extends  beyond  the  three-mile  limit;  Dakota  v.  Cox,  6  Dak. 
Ter.  521,  holding  that  the  construction  given  to  the  public  examiners  act, 
by  the  Governor,  as  to  his  powers  of  removal  would  be  followed. 

Laws  judicially  noticed.    Note,  11  Am.  St.  Bep.  781. 
Judicial  notice.    Note,  89  Am.  Dec.  669. 

9  How.  155>171,  13  L.  Ed.  85,  LA  BOCHE  t.  JONE& 

Qpanish  land  grants  in  Louisiana  and  West  Florida,  nortb  of  tlia  thirty- 
flrgt  degree  of  north  latitude,  made  in  1789,  are  void  for  want  of  power. 

Approved  in  Robinson  v.  Minor,  10  How.  644,  13  L.  Ed.  575,  as  to  a  tract 
of  land  i^djoining  the  city  of  Natchez. 

Acts  of  Congress  of  1808  and  1812,  for  conflrming  land  titles,  conferred  a 
title,  emanating  from  the  United  States,  and  vested  it  in  the  person  to  whom 
the  commissioners  awarded  the  land.    The  grant  is  equivalent  to  a  patent. 

Approved  in  Chastang  v.  Armstrong,  20  Ala.  626,  holding  that  the  legal 
title  to  confirmed  grant  can  vest  only  in  the  person  designed  to  take;  the 
claimants  are  those  alleged  in  the  application  to  the  commissioner  to  have 
the  right  or  title,  and  the  confirmation  vests  the  title  in  them. 

9  How.  172-196,  13  Im.  Ed.  92,  PEBBINE  ▼.  0HE8AFEAKE  9l  DEIiAWABB 
OANAL  00.  * 

Corporations  created  by  statute  are  mere  creatures  of  law,  and  can  ezer- 
dae  no  powers  except  those  which  the  law  confers  on  them,  or  which  are  inci- 
dent to  their  existence.  If  no  power  is  given  to  demand  toll  from  passengers, 
or  from  vessels  on  account  of  passengers,  no  such  toll  can  be  lanefuUy  taken. 

Approved  in  State  v.  Portland  General  Electric  Co.,  52  Or.  517,  518,  95 
Pac.  728,  where  corporation  was  chartered  to  construct  canal,  its  right  to 
take  tolls  depends  upon  charter,  and  it  is  bound  by  condition  to  pay  State 
ten  per  cent  of  profits ;  Pearce  v.  Madison  etc.  R.  B.  Co.  and  Peru  etc.  B.  B. 
Co.,  21  How.  444,  16  L.  Ed.  185,  holding  that  when  two  separate  corpora- 
tions were  created,  they  had  no  right  to  unite  and  conduct  their  business 
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under  one  management;  Wheeling  v.  Baltimore,  1  Hughes,  98',  Fed.  Cas. 
17,502,  holding  that  where  the  company's  charter  and  subsequent  acts  gave 
no  power  to  the  city  to  appoint  directors  to  represent  an  increase  of  stocic 
from  a  stock  dividend,  an  appointment  to  represent  such  stock  was  illegal ; 
Alabama  etc.  R.  R.  Co.  v.  Jones,  5  N.  B.  R.  105,  1  Fed.  Cas.  278,  holding 
that  a  railroad  compaziy  is  a  business  corporation,  subject  to  the  operation 
of  the  national  bankruptcy  law;  First  Nat.  Bank  v.  Citizens'  Bank,  9  Fed. 
Cas.  87,  holding  that  a  bank,  having  power  under  its  charter  to  carry  on 
the  business  of  receiving  money  on  deposit,  and  to  allow  interest  thereon, 
giving  to  the  person  depositing  credit  therefor,  did  not  confer  the  power 
to  receive  special  deposits ;  Market  Bank  v.  Smith,  16  Fed.  Cas.  758,  quaere 
whether  where  law  of  a  State  forbids  a  corporation  taking  over  a  certain 
amount  of  interest,  a  contract  for  a  greater  amount  by  a  bank  might  be 
void ;  Sturgeon  Bay  Harbor  Co.  v.  Leatham,  164  111.  244,  45  N.  E.  424,  hold- 
ing the  company  could  not  charge  toll  on  tugs  used  for  towage  only,  not 
carrying  passengers  or  freight;  Board  v.  Lafayette  etc.  R.  R.  Co.,  50  Ind. 
108,  holding  that  an  agreement  by  directors  of  a  railroad  company  for  lease 
'of  its  line  for  a  term  renewable  at  pleasure,  to  a  foreign  corporation,  could 
not  be  made,  by  the  directors,  without  consent  of  the  stockholders;  Frank- 
lin Co.  V.  Lewiston  Savings  Bank,  68  Me.  45,  28  Am.  Bep.  11,  deciding  it 
is  not  competent  for  a  savings  bank,  when  there  are  no  funds  ii^  bank  for 
investment,  to  incur  an  indebtedness  by  agreeing  to  take  shares  in  a  manu- 
facturing corporation;  Goodnow  v.  Commissioners,  11  Minn.  40,  holding 
that,  in  Minnesota,  counties  cannot  make  bonds  or  negotiable  paper  of  any 
kind,  the  validity  of  which  cannot  be  inquired  into;  St.  Louis  v.  Clemens, 
43  Mo.  404,  holding  ordinance,  providing  for  construction  of  a  sewer  of 
such  dimensions  as  city  engineer  should  deem  requisite,  was  void  as  city 
had  no  power  to  delegate  authority  to  the  engineer;  Downing  v.  Mount 
Washington  Road  Co.,  40  N.  H.  232,  holding  charter  for  a  toll-road  does 
not  authorize  establishment  of  stage  and  transportation  lines,  or  purchase 
of  carriages  and  horses  for  such  a  purpose;  Pearson  v.  Concord  Railroad 
Corp.,  62  N.  H.  549,  13  Am.  St.  Rep.  603,  holding  a  railroad  corporation 
cannot  take  and  hold  stock  in  another  railroad  corporation,  unless  such 
power  is  given  it  by  its  charter,  or  by  necessary  implication;  Proprietors 
of  Bridges  v.  Hoboken  Land  Co.,  13  N.  J.  Eq.  538,  holding  that  a  franchise 
for  a  bridge,  entitling  the  grantees  to  take  toll  from  man  and  beast  pass- 
ing over  it,  and  forbidding  the  erection  of  any  other  bridge,  did  not  entitle 
the  grantee  to  charge  tolls  against  a  railway  company,  for  toll  on  their 
passengers  transported  across  the  same  river  on  a  structure  which  had  no 
road  or  footway  for  man  or  beast ;  Fowler  v.  Scully,  72  Pa.  St.  461,  13  Am. 
Rep.  702,  holding  that  national  banks  cannot  lend  money  on  mortgage  of 
real  estate ;  Boston  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  13  R.  I.  273, 
distinguishing  between  union  and  consolidation  of  corporations,  holding 
that  an  agreement  and  lease  by  a  Rhode  Island  corporation,  by  which  all 
its  property  and  business  were  transferred,  in  perpetuum,  to  another  corpo- 
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ration,  were  ultra  vires  and  Toid,  althongh  ratified  by  the  legislature ;  Flag- 
staff Silver  Min.  Co/,  v.  Patrick,  2  Utah,  314,  holding  a  corporation  is  not 
bound  by  the  ultra  vires  acts  of  its  directors ;  Pennsylvania  Lightning  Rod 
Co.  v.  Board  of  Education,  20  W.  Va.  365,  holding  that  members  of  a  board 
of  education,  acting  individually  and  not  as  a  board  convened  for  trans- 
action of  business,  could  not  make  a  contract  binding  them  as  a  corporation. 

L^slative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  B.  A.  180. 
Right  to  take  tolls  without  franchise.    Note,  87  L.  R.  A.  714. 

Corporations  have  no  rights  of  property,  except  as  derived  tiom  their 
charters,  nor  can  they  exercise  any  powers  over  the  property  they  hold,  except 
those  which  the  charter  gives.  The  power  of  a  corporation  to  levy  toll  on 
persons  passing  over  its  property  must  depend  on  the  language  of  the  charter, 
made  on  roles  of  common  law. 

Approved  in  Payne  v.  Treadwell,  16  Cal.  236,  discussing  powers  of  munici- 
pal corporation  of  San  Francisco  to  dispose  of  its  public  lands;  Sturgeon 
Bay  Harbour  Co.  v.  Leatham,  164  111.  244,  45  N.  E.  424,  holding  that  a  canal 
owner  cannot,  by  reason  of  his  ownership,  charge  tolls  on  tugs  which  were 
not  authorized  by  its  charter ;  Blake  v.  Winona  etc.  R.  R.  Co.,  19  Minn.  431, 
18  Am.  Bep.  353,  holding  the  right  of  the  railroad  company  to  charge  toll 
for  freight  and  passengers,  though  not  expressly  given  by  its  charter,  arise 
by  necessary  implication,  but  this  implication  also  implies  a  contract  by  the  ' 
State  not  to  regulate  the  tolls  charged;  Camblos  v.  Philadelphia  etc.  R.  R. 
Co.,  4  Fed.  Cas.  1107,  as  to  strict  construction  to  be  applied  to  charters 
of  corporations  as  to  railway  tolls ;  Hart  v.  Burnett,  15  Cal.  624,  as  to  effect 
of  order  of  board  of  supervisors  of  San  Francisco  repealing  an  ordinance 
afterward  confirmed  by  the  legislature,  and  the  power  of  State  to  repeal 
municipal  charters. 

Distinguished  in  Frankfort  Bridge  Co.  v.  Frankfort,  18  B.  Mon.  47,  show- 
ing that  the  bridge  company  had  a  clear  right  to  prevent  defendants  attach- 
ing water>pipes  to  their  bridge,  and,  if  they  granted  the  right,  they  might 
attach  a  payment  for  use  of  the  bridge — such  payment  would  arise  out  of 
contract,  not  as  a  toll. 

Right  of  corporations  to  consolidate.    Note,  52  'L.  R.  A.  880. 

▲  charter  for  a  canal  company  .which  declares  that  the  canal  shall  he 
esteemed  navigable,  as  a  puhllc  highway,  for  trazisportation  of  merchandise, 
does  not  restrict  the  pnhlic  right  to  use  it  for  transportation  of  passengers. 
The  express  power  to  levy  tolls  on  merchandise  is  a  restriction  on  the  corpora- 
tion, and  prohibits  laying  a  toll  on  passengers,  hut  does  not  restrict  the  right 
«f  passage. 

Approved  in  Chesapeake  etc.  Canal  Co.  v.  Gring,  159  Fed.  665,  86  C.  C.  A. 
530,  regulation  of  canal  company  requiring  all  barges  to  be  passed  through 
locks  by  mules  or  horses  was  reasonable  and  valid;  Chesapeake  etc.  Canal 
Co.  V.  Gring,  169  Fed.  666,  86  C.  C.  A.  331,  canal  company  has  no  jwwer  to 
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make  regalations  compelling  barges  not  towed  by  owner  to  be  towed  by 
particular  company;  Bigham  Bros.  v.  Port  Arthnr  C^nal  etc.  Co.,  59  Tex. 
373^  126  S.  W.  328,  in  action  against  canal  company  for  rendering  waters 
of  bayou  salty  and  unfit  for  irrigation,  where  injury  could  only  be  avoided 
by  obstructing  canal  which  was  navigable  water  of  United  States,  appel- 
lant cannot  recover;  The  Genevai  16  Fed.  876,  holding  that  a  city  has  no 
power  to  exact  wharfage  for  use  of  a  public  wharf. 

Canal  as  navigable  water.    Note,  17  Ann.  Cafl.  360. 

Construction  and  operation  of  canals.    Note,  61  L.  E.  A.  850,  868. 

Any  ambiguity  in  the  terms  of  the  grant  must  operate  against  tbe  corpora- 
tion, and  in  favor  of  the  public;  and  the  corporation  can  claim  nothing  that 
is  not  clearly  given  by  law.  Public  rights  are  never  presumed  to  be  surren-i 
dered  to  a  corporation,  unless  the  intention  to  surrender  clearly  appears  in  the 
law. 

Approved  in  Perea  College  v.  Kentucky,  211  U.  S.  64,  53  L.  Ed.  85,  29  • 
Sup.  Ct.  33,  State  statute  permitting  education  of  white  persons  and  n^roes 
by  same  corporation  in  different  localities,  although  prohibiting  attendance 
in  same  place,  does  not  violate  charter  to  maintain  college  for  all  persons; 
Blair  v.  Chicago,  201  U.  S.  472,  60  L.  Ed.  831,  26  Sup.  Ct.  427,  construing  111. 
Act  1865,  relating  to  Chicago  street  railway  franchises ;  State  v.  Des  Moines 
City  Ry.  Co.,  159  Iowa,  275,  140  N.  W.  444,  grant  of  franchise,  where  time 
was  referred  to  only  incidentally  as  thirty  years,  is  for  thirty  years  or  am- 
biguous and  not  in  perpetuity ;  dissenting  opinion  in  Canton  v.  Cotton  Ware- 
house Co.,  84  Miss.  313,  105  Am.  St.  Eep.  428,  65  h.  E.  A.  561,  36  South. 
279,  majority  holding  power  given  to  railroad  to  do  all  acts  incidental  to 
maintenance  of  road  includes  right  to  lay  conduits  in  right  of  way  to  con- 
duct water  to  buildings,  though  right  of  way  traverse  city  streets;  dissent- 
ing opinion  in  Jeler  v.  Vinton-Roanoke  Water  Co.,  114  Va.  786,  Ann.  Cas. 
1914G,  1029,  76  S.  E.  928,  majority  holding  that  town  water  company  could 
condemn  riparian  rights  in  creek,  and  supplying  consumers  outside  town 
did  not  make  charter  invalid ;  Rice  v.  Minnesota  etc.  R.  R.  Co.,  1  Black,  380, 
17  L.  Ed.  154,  interpreting  legislative  grant  of  land  to  a  railroad  comptiny, 
restating  the  doctrine  derived  from  the  cases;  Hughes  v.  Northern  Pac. 
R.  R.  Co.,  9  Sawy.  322,  18  Fed.  113,  holding  that,  where  Congress  had  not 
prescribed  the  location  or  character  of  a  bridge,  the  right  to  construct  was 
subject  to  the  judgment  of  the  proper  court,  as  to  its  effect  on  navigation; 
Omaha  Horse  R.  R.  Co.  v.  Cable  Tramway  Co.,  30  Fed.  327,  a  franchise  for 
a  horse-railway  does  not  entitle  the  grantee  to  run  a  cable  road;  Columbus 
Water  Works  v.  Columbus,  48  Kan.  110, 15  L.  E.  A.  359,  28  Pac.  1101,  hold- 
ing that  a  contract  by  a  municipality  for  a  supply  of  water  for  twenty-one 
years,  will  not  be  held  void  because  not  authorized  by  the  charter — ^it  should 
be  sustained  for  a  reasonable  time ;  Commissioners  v.  Holyoke  Water-Power 
Co.,  104  Mass.  449,  6  Am.  Eep.  250,  holding  the  grant  of  a  franchise  by 
State  for  one  public  object^  is  not  to  be  unnecessarily  interpreted  to  the 


183  NEVES  V.  SCOTT.  9  How.  196-213 

disparagement  of  another;  McMillan  v.  Michigan  etc.  R.  R.  Co.,  16  Mich. 
102,  93  Am.  Dec.  210,  holding  that  there  was  no  provision  in  general  rail- 
way law  indicating  an  intention  that  the  lessee  of  a  road  should  take  it 
discharged  of  any  of  the  conditions  imposed  on  lessor  for  the  benefit  of  the 
public ;  State  v.  Murphy,  134  Mo.  573,  56  Am.  St.  Rep.  530,  34  L.  R.  A.  377, 
34  S.  W.  52,  approving  rule,  holding  that  a  grant  by  a  city  of  right  to 
occupy  the  public  streets  and  subways  for  conducting  electricity,  without 
reserving  any  right  of  control,  is  for  private  purposes,  and,  therefore,  void ; 
Pennsylvania  R.  R.  Co.  v.  National  R.  R.  Co.,  23  N.  J.  Eq.  456,  construing 
the  charters  of  the  New  Jersey  corporations,  holding  they  grarited  no 
authority  to  build  a  road  across  the  State,  as  part  of  a  competing  lino 
between  Philadelphia  and  New  York;  Lake  v.  Virginia' etc.  R.  R.  Co.,  7 
Nev.  299,  holding  that  a  grant  to  a  railroad  company  to  cross  a  river  is 
not  an  infringement  of  a  previous  grant  of  the  exclusive  right  of  a  toll 
bridge  over  such  river;  Toledo  Bank  v.  Bond,  1  Ohio  St.  636,  the  franchise 
of  a  private  corporation  is  not  a.  contract,  of  such  a  character  as  to  come 
within  the  clause  of  the  Constitution  prohibiting  a  State  from  passing  any 
law  impairing  the -obligation  of  a  contract,  there  is  always  an  implied  con- 
dition that  the^legislature  may  vary  the  franchise  wherever  public  welfare 
requires  it;  Coe  v.  Columbus  etc.  R.  R.  Co.,  10  Ohio  St.  399,  75  Am.  Dec* 
588,  discussing  powers  of  a  railroad  corporation  to  mortgage  its  fianchises 
and  property  for  merchandise,  instead  of  cash ;  State  v.  Columbus  Gas  Light 
etc.  Co.,  34  Ohio  St.  581,  32  Am.  Rep.  393,  holding  that  a  charter  conferring 
on  a  corporation  sole  right  to  supply  gas  to  a  city  for  twenty  years  did  not 
exempt  it  from  future  legislative  control,  and  that  it  was  subject  to  a  stat- 
nte  restricting  the  price  to  be  charged  for  meters ;  State  v.  Eagle  Ins.  Co., 
50  Ohio  St.  26%  33  N.  E.  1058,  holding  a  fire  insurance  company,  organized 
under  special  charter,  before  adoption  of  constitution  is  subject  to  such 
general  regulations  as  the  legislature  may  prescribe  by  general  law  and  the 
public  good  may  require ;  Zanegville  v.  Gas  Light  Co.,  1  Ohio  G.  C.  126,  hold- 
ing that  the  gas  company  could  not  be  held  free  from  municipal  control  un- 
less such  exemption  clearly  appeared  by  its  charter  and  that  the  city  had 
the  right  by  ordinance  to  fix  the  price  of  gas. 

Distinguished  in  Black  v.  Delaware  etc.  Canal  Co.,  22  N.  J.  Eq.  402,  hold- 
ing that  the  ambiguity  which  would  vitiate  a  grant  must  be  such  as  is  not 
removed  by  settled  rules  of  construction,  and  a  statute  authori^ng  a  com- 
pany to  transfer  its  franchises,  but  making  no  addition  to  them^  does  not 
require  f  he  rule  of  strict  construction. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  59« 

9  How.  196-213»  13  Ii.  Ed.  102,  NEVES  ▼.  SOOTT. 

If,  from  the  drcumstances  under  wbicli  they  were  entered  Into,  or  as  col- 
lected from  the  face  of  the  Instruments,  it  appears  to  have  been  intended  that 
collateral  relatives  in  a  given  event  should  take  the  estate,  and  a  proper  limi- 
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tatlon  Is  contained  In  the  InstmrnentSy  a  cimit  of  eqnity  wiU  enforce  the  trust 
for  their  benefit. 

Approved  in  Hudnall  v.  Ham,  183  111.  503,  75  Am.  St.  Rep.  132,  56  N.  E. 
177,  holding  where  antenuptial  agreement  assuring  estate  to  husband's  step- 
children, before  willed  to  them,  will,  though  invalid  as  such,  was  part  of. 
antenuptial  agreement  and  bound  widow  to  disposition  in  settlement;  Dun- 
lop  V.  Lamb,  182  111.  331,  55  N.  E.  358,  holding  wife's  collateral  relatives 
may  enforce  antenuptial  agreement  whereby  husband  relinquishes  dower 
rights ;  McNutt  v.  McNutt,  116  Ind.  558,  2  L.  R.  A.  377,  19  N.  E.  121,  hold- 
ing that,  however  informal  the  instrument  may  be,  equity  will  give  effect 
to  it,  if  the  intention  of  the  parties  is  manifested,  and  it  is  such  as  can 
at  law  or  in  equity  be  executed ;  Loring  v.  Eliot,  16  Gray,  573,  in  construing 
limitations  of  a  settlement  on  marriage,  in  use  of  word  "heirs,"  according 
to  the  intention  of  the  parties ;  SuUings  v.  Richmond,  5  Allen,  192,  81  Am. 
Bee.  744,  holding  that  a  court  of  equity  can  determine  whether  the  party 
seeking  to  enforce  a  trust  is  within  the  equity  of  the  original  contract ;  Cole 
V.  Society,  64  N.  H.  451,  14  Atl.  75,  holding  that  beneficial  owners,  vested 
with  the  equitable  title,  were  entitled  to  a  decree  against  anyone  standing 
in  the  relation  of  trustee  to  the  estate  to  vest  the  l^al  title  in  them,  or  if 
estate  had  been  sold,  that  proceeds  be  paid  to  them;  McLeod  v.  Board,  30 
Tex.  245,  94  Am.  Dec.  303,  holding  the  court  will  construe  a  marriage  con- 
tract so  to  carry  the  intention  of  the  parties  into  effect,  when  the  intentioa 
is  explicit  and  certain. 

Distinguished  in  Triplett  ▼.  Romine,  33  Gratt.  656,  as  not  necessarily  true 
when  the  rights  of  creditors  were  involved,  and  that  where  a  marriage  set- 
tlement goes  beyond  the  immediate  objects  of  the  marriage  it  is,  as  to  col- 
laterals, purely  voluntary. 

Marriage  settlements.    Note,  50  Am.  Dec.  373,  374. 

Enforceability  of  contract  to  make  settlement.    Note,  24  E.  R.  G.  183.. 

Necessity  of  words  of  inheritance  to  parsing  of  fee.    Note,  10  IS.  R.  0. 
845,  846. 

A  trust  executed  is  where  a  party  has  given  complete  directions  for  settling 
the  estate,  with  perfect  limitations;  an  executory  trust  is  where  the  directions 
are  incomplete,  and  are  rather  minutes  or  instructions  for  the  settlement. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  909,  grant  of 
lands  to  railroad  providing  for  sale  to  settlers,  and  fixing  maximum  amount 
and  price,  does  not  create  trust  as  beneficiaries  are  uncertain;  Bailey  v. 
Wood,  211  Mass.  44,  Ann.  Cas.  1913A,  950,  97  N.  E.  904,  trustee  in  bank- 
ruptcy could  not  set  aside  conveyance  by  bankrupt  of  property  held  in  trust 
for  grantee;  Morris  v.  Linton,  74  Neb.  416,  104  N.  W.  929,  antenuptial 
agreement  made  in  regard  to  expected  inheritance  did  not  constitute  trust 
for  heirs,  that  would  defeat  mortgage  of  plaintiff;  Neeves  v.  Scott,  13  How, 
270,  27l,  273,  14  L.  Ed.  141,  142,  being  a  rehearing  of  same  case  after  sug- 
gestion of  death  of  principal  defendant,  affirming  former  decision;  Adams 
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T.  Adams,  21  Wall.  196,  22  L.  Ed.  508,  construing  a  voluntary  settlement,  as 
valid,  though  th«  delivery  was  imperfect ;  Sullivan  v.  Sullivan,  23  Fed.  Cas. 
366,  as  recognizing  the  distinction  between  an  application  by  a  volunteer  to 
a  court  of  equity  to  enforce  a  promise  to  create  a  trust  and  to  enforce  one 
already  created ;  Cartledge  v.  Cutliff,  29  Ga.  766,  as  instance  of  an  informal 
settlement  which  was  an  executed  trust,  and  construing  a  trust  in  an  ante- 
nuptial settlement  to  provide  clothing  for  child  of  former  marriage,  as  exe- 
cuted and  valid;  Gorin  v.  Gordon,  38  Miss.  215,  construing  an  antenuptial 
as  an  executed  trust,  and  defimng  its  incidents;  Gushing  v.  Blake,  30 
N.  J.  £q.  701,. holding  that  equity  will  only  direct  an  executory  trust  to  be 
executed  on  a  construction  different  from  that  the  instrument  would  re- 
ceive in  a  court  of  law — if  the  trust  is-  executed  the  rules  of  law  applicable 
to  legal  estates  are  adopted;  Tillinghast  v.  Coggeshall,  7  R^I.  393,  defining 
difference  between  trusti^  executed  and  executory,  construing  a  settlement 
trust  under  rule  in  Shelley's  Case. 

Distinction  |petween  executory  and  executed  instruments.    Note,  14 
£.  R.  C*  7S6. 

Same  effect  will  be  given  an  Instrument  as  a  settlement,  when  made  only 
between  the  parties  themselves,  and  each  one  will  be  regarded,  so  far  as  may  be 
necessary  to  effectuate  their  intent,  as  holding  their  several  estates  as  trustees 
for  the  uses  of  settlement. 

Approved  in  Rieger  y.  Schaible,  81  Neb.  49, 16  Ann.  Cas.  700, 17  L.  B.  A» 
(N.  S.)  866, 115  N.  W.  566,  antenuptial  contract,  releasing  property  of  each 
party  from  all  claims  or  interests  of  other  party,  constitutes  equitable  bar 
to  dower;  Brown  v.  Wadsworth,  168  N.  Y.  239,  61  N.  E.  254,  construing 
fights  of  married  woman  and  heirs  under  trust  deed  and  postnuptial  judi- 
cial settlement;  Walker  v.  Walker,  9  Wall.  753,  19  L.  Ed.  818,  holding  a 
husband  may  be  a  trustee  for  his  wife,  and  can  be  compelled  to  account  for 
her  property,  which  he  has  received ;  Walker  v.  Beal,  3  Cliff.  168,  Fed.  Cas. 
37,065,  holding  that  gifts  from  husband  to  a  wife  may  be  supported  as  her 
separate  property,  if  not  prejudicial  to  creditors,  even  without  the  inter- 
vention of  trustees;  Ragsdale  v.  Bamett,  10  Ind.  App.  485,  37  N.  E.  1111, 
holding  that  in  seeking  for  the  intention  of  the  parties,  courts  will  look  not 
only  to  the  letter  of  the  instrument,  but  to  its  general  scope  and  purpose* 
and  the  conditions,  situation  and  circumstances  surrounding  the  parties; 
Cole  V.  Society,  64  N.  H.  460,  14  Atl.  75,  treating  an  antenuptial  contract 
as  a  marriage  settlement,  complete  in  itself,  there  being  no  trustee. 

Miscellaneous.  Cited  in  Ball  etc.  Wagon  Co.  v.  Aurora  etc.  Ins.  Co.,  20 
Fed.  236,  erroneously. 

9  How.  213-235,  661-664,  13  L.  Ed.  109,  WITHEB8  T.  GBEENIl. 

Failure  of  consideration  where  fraud  has  occurred  in  the  obtaining,  or  in 
the  performance  of  contracts,  or  where  there  has  been  a  failure  of  consideration, 
total  or  partial,  or  a  breach  of  warranty,  fraudulent  or  otherwise,  may  be  relied 
on  as  a  matter  of  defense* 
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Approved  in  Richardson  v.  Lowe,  149  Fed.  632,  79  C.  C.  A.  317,  though 
fraud  inducing  purchase  of  mines  has  been  waived  by  laches  as  ground  for 
rescission  of  contract,  purchaser  may  plead  resulting  damages  as  failure  of 
consideration  in  defense  of  purchase  money  note;  Williams  v.  Neely,  134 
Fed.  7,  67  L.  B.  A.  232,  67  C.  C.  A.  171,  partial  failure  of  consideration  re- 
sulting from  defect  of  title  is  good  defense  pro  tanto  to  action  by  vendor 
on  purchase  money  note  where  vendor  had  covenanted  against  encum- 
brances ;  Florence  Oil  etc.  Refining  Co.  v.  Farrar,  109  Fed.  256,  48  C.  C.  A. 
345,  holding  an  action  for  purchase  price  of  boilers,  answer  alleging  breach 
of  warranty  and  difference  between  value  of  boilers  as  sold  and  as  delivered, 
is  sufficient  to  permit  recoupment ;  Field  v.  Austin,  131  Cal.  383,  63  Pac.  693, 
holding,  in  action  on  notes,  answer  setting  up  facts  constituting  fraud  and 
alleging  total  want  of  consideration  is  sufficient  for  recoupment;  l^yler  v. 
Mutual  District  Messenger  Co.,  17  App.  D.  C.  90,  in  action  upon  quantum 
meruit  for  services,  defendant  may  set  up  special  contract  under  which  ser- 
vices so  negligently  performed  as  to  be  of  no  value  and  that  defendant  is 
entitled  to  damages  for  plaintiff's  breach  of  contract;  Olston  v.  Oregon 
Water  Power  &  Ry.  Co.,  52  Or.  354,  538,  20  L.  B.  A.  (N.  S.)  915,  97  Pac. 
538,  under  statute  reducing  sealed  instrument  to  footing  of  simple  contract 
with  consideration  expressed,  defense  of  fraud  is  not  exclusively  equitable 
defense;  Van  Buren  v.  Digges,  11  How.  476,  18  L.  Ed.  777,  restating  the 
rule  as  to  the  proof  incumbent  on  a,  claimant  under  a  contract  calling  for 
compensation  for  the  performance  of  conditions,  and  rights  of  defense  in 
same  case ;  Winder  v.  Caldwell,  14  How.  444,  14  L.  Ed.  491,  allowing  proof 
of  delay  in  execution  and  defective  quality  of  material,  in  action  on  build- 
er's contract;  Zimpelman  v.  Hipwell,  54  Fed.  853,  4  C.  C.  A.  609,  holding 
court  should  direct  verdict  for  plaintiff' when  defendant  failed  to  sustain 
allegations  of  failure  of  title,  or  eviction  by  superior  title,  in  action  of  note 
for  balance  of  purchase  money ;  Wheat  v.  Dotson,  12  Ark.  706,  715,  holding 
a  partial  failure  of  consideration  is  the  subject  of  recoupment,  when  it  is 
in  the  quality  or  quantity  of  the  subject,  otherwise  when  there  is  a  partial 
failure  in  title;  Keller  v.  Vowell,  17  Ark.  447,  holding  defense  of  partial 
failure  of  consideration  may  be  interposed  to  a  note  or  bond  when  the  facts 
are  specially  pleaded,  or  set  out  by  way  of  recoupment;  Rotan  v.  Nichols, 
22  Ark.  247,  construing  a  special  plea  in  bar  as  insufficient,  for  failure  to 
aver  total  failure  of  consideration  and  return  or  offer  to  return  the  article, 
but  sufficient  as  setting  up  matter  for  recoupment  founded  on  breach  of 
warranty;  Lilley  v.  Randall,  3  Colo.  302,  303,  holding,  in  case  of  fraudulent 
representation  as  to  quality,  vendee  might  rescind  sale,  or  retain  and  re- 
cover damages  for  the  fraud;  Martin  v.  Bartow  Iron  Works,  35  Ga.  325, 
holding,  in  action  on  a  single  bill,  defendant  may  plead  either  total  or  par- 
tial failure  of  consideration;  Hutt  v.  Bruckman,  55  111.  447,  in  action  to 
recover  possession  of  chattels  on  which  there  was  a  warranty,  which  vendor 
had  retaken  to  satisfy  balance  of  unpaid  purchase  money,  a  replication  that 
damages  for  breach  of  the  warranty  equaled  the  balance  due,  held  good; 
Graham  v.  Wilson,  6  Kan.  497^  in*  action  on  note  given  for  land,  it  is  a 
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good  defense  that  sale  was  brought  about  by  fraudulent  representations, 
And  the  damage  shown  will  be  a  defense  pro  tanto ;  Groff  v.  Hansel,  33  Md. 
165,  in  action  on  notes  given  on  purchase  of  a  patent,  defense  of  fahe 
representations  by  vendor  as  to  usefulness  of  the  invention ;  Davis  v.  Wait, 
12  Or.  428,  holding  partial  failure  of  consideration  may  be  set  up  to  an 
action  on  a  bill  of  exchange,  and  defendant  may  recoup  his  damages,  though 
they  be  unliquidated;  Hogg  v.  Cardwell,  4  Sneed,  158,  affirming  rule,  doubt- 
ing whether  the  defense  could  be  relied  on  under  the  general  issue  without, 
special  plea,  and  saying  it  was  better  practice  to  plead  it  to  avoid  surprise ; 
Columbia  Accident  Assn.  v.  Rockey,  93  Va.  684,  25  S.  E.  1010,  holding  the 
common-law  right  of  recoupment  was  not  impaired  by  the  code  provisions, 
allowing  plea  of  equitable  setoff,  but,  in  addition,  the  statute  permitted  de- 
fendant to  recover  any  damages  he  could  prove  in  excess  of  damages  claimed 
by  plaintiff. 

Distinguished  in  Arthurs  v.  Hart,  17  How.  16,  15  L.  Ed.  34,  holding  that 
the  defense  of  partial  failure  in  consideration  was  only  available  as  between 
the  original  parties,  but  could  not  be  raised  in.  an  action  by  a  bona  fide 
assignee  for  value  of  a  note  against  the  acceptor. 

Failure  of  consideration  as  defense  to  action  on  purchase  price  note. 
Note,  39  L.  B.  A.  (N.  S.)  939. 

Pleas  in  bar  are  not  construed  with  the  severity  applied  to  pleas  dilatory. 
If,  by  rational  intendment,  they  meet  the  cause  of  action,  they  are  deemed 
snfflcient.  If  their  structure  merely,  and  not  their  substance,  is  to  be  assailed, 
it  must  be  done  by  special  demurrer. 

Approved  in  Wilkinson  v.  Pomeroy,  9  Blatchf .  514,  Fed.  Cas.  17,674,  hold- 
ing, in  action  for  breach  of  promise  of  marriage,  that  matter  not  pleadable 
in  bar,  but  which,  if  pleadable  at  all,  would  be  in  mitigation  of  damages, 
conld  be  admitted  under  plea  of  the  general  issue,  as  evidence  showing  an 
equitable  defense;  Wheat  v.  Dotson,  12  Ark.  708,  holding  the  defense  of 
partial  failure  of  consideration  may  be  set  up  by  special  sworn  plea  under 
State  law,  as  well  in  actions  on  specialty,  as  in  other  actions;  Lownes  v. 
Brown,  22  Ark.  360,  on  pleas  in  bar,  the  courts  will  render  such  judgment 
as  they  think  proper,  on  pleas  in  abatement,  only  that  prayed  for  by  the 
party;  dissenting  opinion  in  Jones  v.  Streeter,  8  Fla.  85,  majority  holding 
a  plea  of  failure  of  consideration  bad  for  defective  statement  of  facts,  it 
should  have  been  alleged  expressly. 

Purchaser  may  retain  the  property,  and  either  sue  on  it,  or  defend  on  the 
ground  of  difference  between  the  true  and  pretended  value  of  the  property. 
He  Is  not  bound  to  give  immediate  notice,  nor  to  tender  a  return  of  the  property. 
Approved  in  Dotson  v.  Kirk,  180  Fed.  29,  103  C.  C.  A.  368,  in  action  by 
purchaser  of  timber  to  cancel  contract  for  false  representations,  evidence 
did  not  show  fraud  in  negotiation  of  contract;  First  Nat.  Bank  v.  Fox,  40 
App.  D.  C.  437,  although  contract  of  sale  of  yacht  was  in  writing,  evidence 
of  fraudulent  representations  made  to  induce  contract  is  admissible  to  dc- 
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feat  its  enforcement  by  original  party,  or  by  one  substituted  for  purpose  of 
excluding  evidence  of  fraud;  Bell  v.  Sheridan,  21  D.  C.  375,  in  action  on 
note  given  for  price  of  goods  maker  may  prove  in  reduction  of  damages  that 
sale  was  effected  by  fraud  as  to  value  of  goods  though,  goods  retained;: 
Ashland  Coal  etc.  Co.  v.  Hull  Coal  etc.  Corp.,  67  W.  Va.  613,  68  S.  E.  128^ 
in  action  to  recover  price  of  coke,  acceptance  of  substantial  performance  by 
plaintiff  precludes  reliance  upon  breach  of  contract  justifying  renunciation 
to  defeat  defendant's  claim  for  setoff;  Lyon  v.  Bertram,  20  How.  164,  1& 
L.  Ed.  850,  stating  the  principles  of  defense  of  breach  of  warranty,  that 
vendee  may  receive  the  article  and  bring  a  cross-action  for  breach,  or,  with- 
out bringing  cross-action,  use  the  breach  in  reduction  of  dami^ges  in  ven- 
dor's action  for  the  price;  Dushane  v.  Benedict,  120  U.  S.  639,  80  L.  Ed.  811» 
7  Sup:  Ct.  699,  in  an  action  for  goods  sold  and  delivered,  defendant  may, 
under  a  plea  of  judgment,  prove  damages  resulting  from  breach  of  warranty 
or  fraudulent  representation  of  quality;  Memphis  v.  Brown,  1  Flipp.  226, 
Fed.  Cas.  9416,  holding  that  acceptance  and  use  of  municipal  bonds  by  a. 
city  contractor,  to  whom  they  were  issued  in  part  payment,  was  no  waiver 
of  a  right  to  damages  for  failure  to  provide  the  funds  necessary  for  their 
payment  (this  was  overruled  in  s.  c,  20  Wall.  318,  22  L.  Ed.  271) ;  Boggs  v^ 
Wann,  68  Fed.  686,  687,  sustaining  defense,  in  action  on  notes  for  purchase 
money,  of  false  representation  of  value  of  mining  stock,  and  that  if  the 
property  was  valueless,  retender  of  the  stock  was  a  needless  formality,  and 
if  there  was  only  a  partial  failure  of  consideration,  defendant  could  reduce 
the  recovery,  pro  tanto ;  Wilson  v.  Pauly,  72  Fed.  133,  18  C.  C.  A.  476,  sus- 
taining right  of  defendant  in  action  on  notes  for  purchase  money,  to  seek 
deduction  of  damages  resulting  from  fraudulent  representations,  and  that- 
no  rescission  of  the  contract  was  required ;  Williams  v.  Miller,  21  Ark.  472,. 
sustaining  plea  of  unsoundness,  and  not  value,  in  action  for  balance  of  pur- 
chase money,  without  averring  offer  to  return  and  rescind  contract;  Plant 
V.  Condit,  22  Ark.  468,  469,  460,  restating  modes  of  defense  in  action  for 
purchase  money  for  a  warranted  article,  or  when  seller  makes  false  repre- 
sentations as  to  soundness;  Weed  v.  Dyer,  63  Ark.  169,  13  S.  W.  694^ 
holding  a  failure  to  notify  vendor  of  a  breach  of  warranty  will  not  de- 
feat vendee's  rights  of  recoupment ;  Shimp  v.  Seidel,  6  Houst.  426,  explain- 
ing the  doctrine  of  recoupment  as  recognized  in  State  courts,  and  that 
it  need  not  be  specially  pleaded;  Hancock  v.  Tucker,  8  Fla.  446,  hold- 
ing that  the  rule  requiring  abandonment  of  contract  and  return  of  goods 
found  unsound  did  not  apply  to  sale  of  property  of  no  value;  Brandt 
V.  Foster,  6  Iowa,  292,  ruling  that  a  loss  of  possession  is  a  breach  of  the 
warranty  implied  on  a  sale  of  chattels,  which  the  purchaser  may  take  ad- 
vantage of  in  suit  for  the  purchase  money;  Blood  v.  Northrup,  1  Kan.  40, 
41,  holding,  in  suit  on  a  note,  the  consideration  for  which  was  a  draft  which 
proves  to  have  been  forged,  the  maker  may  set  up  that  defense  without  re- 
storing or  offering  to  restore  the  note ;  National  Bank  v.  Peck,  8  Kan.  665, 
in  action  on  notes  on  sale  of  a  patent,  where  jury  found  the  patent  was 
worthless,  the  consideration  failed,  and  it  was  not  necessary  to  restore  or 
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offer  to  restore;  Morse  v.  Moore,  83  Me.  485,  23  Am.  St.  Bep.  790,  13 
L.  R.  A.  227,  22  Atl.  366,  holding  the  same  rule  applies  to  sales  under  an 
executory  contract  or  by  sample ;  Gillespie  v.  Torrance,  25  ,N.  T.  309,  82  Am. 
Dec  357,  holding  that  wherever  recoupment  was  allowed,  distinct  causes  of 
action  were  set  off  against  each  other.  \ 

Distinguished  in  Sydney  v.  Mugford  Printing  etc.  Co.,  214  Fed.  846,  in 
suit  by  undisclosed  principal  against  corporation  for  rescission  of  sale  of 
stock  for  misrepresentations  to  agent,  corporation  cannot  set  off  claim 
against  agent  for  negligence  under  contract  of  employment  between  corpo- 
ration and  agent;  Buchtel  v.  Mason  Lumber  Co.,  1  Flipp.  650,  Fed.  Cas. 
2077,  holding  that  where  a  parol  warranty  is  made  at  time  of  a  written  con- 
tract of  sale,  in  the  absence  of  fraud  or  mistake,  such  a  fact  cannot  be 
^hown,  if  it  varies,  contradicts  or  adds  to  the  written  contract. 

Recoupment  for  fraud,  breach  of  warranty  or  other  breach  of  contract 
for  sale  of  chattel.    Note,  40  Am.  Dec.  829,  331. 

Right  to  reject  goods  for  breach  of  warranty.    Note,  27  L.  R.  A.  (N.  8.) 
920. 

Betum  of  the  article,  or  tender  of  return  within  reasonable  time  after 
(Uscovery  of  tlie  fraud,  is  Indispensable  to  rescission  for  fraud  or  failure  of 
consideration. 

Approved  in  Gattling  v.  Newell,  9  Ind.  578,  holding  that  a  contract  must 
be  rescinded  in  toto,  if  at  all.  ' 

Whether  and  when  bond  under  seal  may  be  enforced  though  without 
consideration.    Note,  95  Am.  Dec.  289. 

9  How.  235-248,  13  L.  Ed.  119,  BEN^B  V.  POBTEB. 

Distinction  between  State  axfd  Federal  jurisdiction,  under  the  Constita- 
tion,  haji  no  foundation  in  territorial  governments.  Territories  are  legislative 
governments,  and  their  courts  are  legislative  courts.  There  is  but  one  system 
of  government  or  of  laws  operating  within  tbelr  limits. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L,  Ed.  1093,  25 
Sup.  Ct.  662,  fishing  rights  in  Columbia  River,  secured  to  Yakima  Indiana 
by  treaty  of  1859,  which  provided  for  extinguishment  of  title  to  lands  occu- 
pied by  Indians  preparatory  to  opening  lands  for  settlement,  are  not  sub- 
ordinate to  powers  acquired  by  Washington  over  shore  lands  on  its  admis- 
sion; Downes  v.  Bidwell,  182  U.  S.  293,.  45  L.  Ed.  1109,  21  Sup.  Ct.  789, 
holding  Porto  Rico  is  not  a  part  of  the  United  States  within  uniform  duty 
clause  of  Constitution;  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed.  119, 
corporation  organized  in  Indian  Territory,  under  act  of  Congress  extending 
Arkansas  law  of  corporations  over  territory,  is  not  Federal  coporation 
authorized  to  remove  action  against  it;  Ex  parte  Moran,  144  Fed.  598,  75 
C.  C.  A.  396,  upholding  jurisdiction  of  Circuit  Court  of  Appeals  to  issue 
habeas  corpus  to  inquire  into  power  of  Oklahoma  court's  power  to  imprison 
person  convicted  of  capital  crime;  Wallace  v.  Adams,  143  Fed.  725,  74 
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0.  C.  A.  540,  determining  jurisdiction  of  United  States  courts  in  Indian  ter- 
ritory over  ejectment  by  Indian  allottee  against  one  in  possession  of  allot- 
ment; Haines  Wharf  Co.  v.  Dalton,  1  Alaska,  555,  upholding  31  Stat.  321, 
c.  786,  imposing  license  upon  transfer  companies  and  other  businesses  car- 
ried on  in  Alaska;  Higgins  v.  Brown,  20  Okl.  396,  399,  412,  1  Okl.  Cr.  72, 
73,  75,  94  Pac.  719,  720,  725,  State  court  has  jurisdiction  to  try  person  in- 
dicted for  murder  before  State  admitted;  Welty  v.  United  States,  14  Okl. 
15,  76  Pac.  123,  territorial  court  in  trial  of  Federal  cases  is  governed  by  ter- 
ritorial procedure ;  Fuller  &  Fuller  Co*  v.  Johnson,  8  Okl.  601,  58  Pac.  747, 
holding  United  States  court  of  Indian  Territory  is  not  a  ''United  States 
court"  within  meaning  of  Okl.  Stats.  1890,  p.  930,  §2;  Pitts  v.  Logan 
County,  3  Okl.  743,  41  Pac.  592,  clerks  of  territorial  district  courts  being 
required  to  account  to  Secretary  of  Treasury  for  fees,  territorial  legislative 
act  attempting  to  regulate  same  is  void;  Kneeland  v.  Koeter,  40  Wash. 
363,  1  L.  B.  A.  (N.  S.)  7iB,  82  Pac.  609,  where  tide-lands  within  place 
limits  of  Northern  Pacific  grant  in  Washington  had  been  surveyed  and 
defined  and  conditions  performed  prior  to  admission  of  State,  railroad  and 
grantees  were  entitled  to  land,  though  patent  not  issued  till  after  adoption 
of  Constitution ;  Baker  v.  Morton,  12  Wall.  153,  20  L.  Ed.  263,  holding  that 
territorial  courts  had  jurisdiction  of  all  cases,  whether  the  controversies, 
if  they  had  arisen  in  a  State,  would  have  been  cognizable  in  State  or 
Federal  courts;  Clinton  v.  Englebrecht,  13  Wall.  447,  20  L.  Ed.  662,  holding 
that  the  fact  that  judges  of  the  territorial  Supreme  Courts  are  appointed 
by  the  President  does  not  make  their  courts  United  States  courts ;  Reynolds 
V.  United  States,  98  U.  S.  154,  26  L.  Ed.  246,  holding  territorial  courts 
have  both  State  and  Federal  jurisdiction,  but  are  not  Federal  courts; 
McAllister  v.  United  States,  141  U.  S.  181,  182,  35  L.  Ed.  696,  696,  11 
Sup.  Ct.  952,  holding  that  a  person  appointed  by  the  President,  judge  of 
the  District  Court  of  the  district  of  Alaska,  is  not  a  judge  of  a  United 
States  court;  Shively  v.  Bowlby,  152  U.  S.  48,  88  L.  Ed.  349,  14  Sup.  Ct. 
566,  holding  that  the  United  States,  while  they  hold  a  country  as  territory, 
have  all  the  powers  both  of  national  and  municipal  government ;  Koenigs- 
berger  v.  Richmond  Silver  Min.  Co.,  158  U.  S.  48,  39  L.  Ed.  892,  15  Sup. 
Ct.  754,  sustaining  jurisdiction  of  Circuit  Court  for  South  Dakota  in  action 
brought  in  territorial  District  Court  by  a  citizen  of  that  part  of  the  terri- 
tory against  a  citizen  of  another  State ;  Steamer  Coquitlam  v.  United  States, 
163  U.  S.  351,  41  L.  Ed.  186,  16  Sup.  Ct.  1119,  holding  that  the  District 
and  Circuit  Courts  mentioned  in  the  acts  of  1891  were  constitutional  courts, 
whose  judges  were  removable  only  by  impeachment;  Endelman  v.  United 
States,  86  Fed.  459,  30  C.  C.  A.  186,  sustaining  validity  of  the  act  of  Con- 
gress prohibiting  importation  and  sale  of  intoxicating  liquors  in  Alaska; 
In  re  Osterhaus,  18  Fed.  Cas.  895,  896,  holding  that  the  territorial  court  of 
Wyoming  was  a  United  States  court  within  the  meaning  of  the  act  of 
May  12,  1864,  relating  to  the  crime  of  passing  counterfeit  money;  Black- 
bum  V.  Wooding,  56  Fed.  547,  6  C.  C.  A.  6,  holding  that  a  court  of  Wash- 
ington Territory  was  not  a  court  of  the  United  States;  Territory  v.  Murray, 
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7  Mont.  259,  15  Pac.  149,  holding  territorial  courts  do  not  have  the  power 
of  punishing  for  contempt  under  Revised  Statutes^  section  725 ;  Braith- 
waite  V.  Jordan,  5  N.  D.  235,  31  L.  E.  A.  253,  65  N.  W.  714,  holding  that 
an  action  on  an  admiralty  appeal  bond  was  not  a  part  of  the  original  case, 
so  as  to  be  within  exclusive  jurisdiction  of  Federal  District  Court  of  North 
Dakota;  Pitts  v.  Logan  Co.,  3  Okl.  743,  41  Pac.  592,  holding  the  clerk  of 
the  territorial  District  Court  is  accountable  only  to  the  Secretary  of^the 
Treasury  of  the  United  States,  and  territory  cannot  legislate  concerning 
his  fees;  Kerr  v.  WooUey,  3  Utah,  463,  24  Pac.  833,  holding  the  Supreme 
Court  of  a  territory  has  original  chancery  jurisdiction  to  issue  injunctions ; 
McCann  v.  United  States,  2  Wyo.  305,  holding  that  there  was  no  such 
court,  in  the  Territory  of  Wyoming,  as  a  District  Court  of  the  United 
States;  Downes  v.  Parshall,  3  Wyo.  427,  26  Pac.  995,  holding  that  under 
Revised  Statutes,  section  1851,  the  legislature  of  Wyoming  was  authorized 
to  legislate,  declaring  that  a  creditor,  accepting  a  dividend  from  the  prop- 
erty of  an  assig^nor  in  bankruptcy,  should  release  him  from  all  further 
liability  on  the  claim;  dissenting  opinion  in  Territory  v.  Duffield,  1  Ariz. 
Ter.  69,  majority  holding  that  an  indictment  charging  offense  of  resisting 
an  officer  in  execution  of  process,  and  also  assault  with  deadly  weapon, 
was  bad;  dissenting  opinion  in  Lincoln-Lucky  etc.  Mining  Co.  v. ^District 
Court,  7  N.  M.  516,  majority  holding  that  the  Supreme  Court  of  the  terri- 
tory is  an  appellate  court  and  may  issue  writs  of  prohibition  to  the  terri- 
torial District  Courts;  dissenting  opinion  in  Mackey  v.  Enzensperger,  11 
Utah,  159,  39  Pac.  542,  majority  sustaining  constitutionality  of  State  law 
enabling  a  verdict  in  civil  cases  to  be  rendered  by  nine  members  of  the 
jury;  Mormon  Church  v.  United  States,  136  U.  S.  43,  84  L.  Ed.  491,  10 

Sup.  Ct.  803,  in  discussion  of  the  legal  position  of  territories. 

» 

On  admission  of  Florida,  the  organization  of  the  government  became  com- 
plete. Her  convention  was  competent  to  prescribe  the  laws  and  ap);)oint  the 
officers  to  operate  the  government,  and  did  so  by  adopting  the  machinery  of 
tlie  territorial  government  for  the  time  being. 

Approved  in  Smith  v.  State,  28  Okl.  242,  113  Pac.  935,  granting  injunc- 
tion to  prevent  removal  of  capital,  as  initiative  petition  to  change  location 
was  not  adopted  by  people,  and  ordinance  fixing  capital  at  Guthrie  remains 
unrepealed;  State  v;  Chaney,  23  Okl.  795,  102  Pac.  136,  Supreme  Court  of 
State  reviewing  decision  of  territorial  Supreme  Court  held  act  providing 
for  removal  of  police  officers  by  city  council  in  conflict  with  oi^anic  act; 
State  V.  Scales,  21  Okl.  693,  97  Pac.  587,  denying  mandamus  to  compel 
mayor  to  appoint  election  officers  required  by  ordinance,  where  ratification 
by  electors  necessary  to  put  ordinance  in  force;  Frantz  v.  Autry,  18  Okl.i 
589,  91  Pac.  202,  convention  represents  people  and  has  legislative  powers 
in  addition  to  proposing  fundamental  law  for  ratification  by  people,  and 
court  of  equity  has  no  power  to  enjoin  passing  of  ordinance  having  effect 
of  law;  dissenting  opinion  in  Coyle  v.  Smith,  28  Okl.  217,  219,  113  Pac. 
983,  majority  holding  that  legislative  act  changing  capital  was  not  invalid 
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because  it  violated  ordinance  not  part  of  fundamental  law;  Calldn  v. 
Cocke,  14  How.  237,  14  L.  Ed.  403,  as  to  State  of  Texas,  holding  that  the 
Constitution  and  laws  of  the  Union  were  in  force  within  the  State  as  soon 
as  her  admission  into  the  Union  took  place ;  Inerarity  v.  Curtis,  4  Fla.  180, 
holding  that  the  officers  and  courts  of  the  old  system  were  continued,  but 
held  by  a  new  tenure  under  the  Constitution  of  State;  State  v.  Meadows, 
1  Kan.  96,  holding  that  effect  of  the  provision  in  the  Constitution,  con- 
tinuing in  office  the  various  officials,  was  to  provide  against  an  interregnum, 
and  was  proper,  but  State  legislature  did  not  supersede  the  territorial 
legislature  before  it  was  convened  by  the  Governor. 

Distinguished  in  Coyle  v.  Smith,  28  Okl.  180,  113  Pac.  968,  legislative  act 
changing  capital  in  contravention  of  ordinaiice  by  constitutional  conven- 
tion is  not  invalid  where  ordinance  was  not  ratified  by  people  and  did  not 
become  part  of  fundamental  law. 

Jurisdiction  of  territorial  courts  ceases  on  erection  of  territory  into  a 
State,  and  thereafter  there  is  no  Jurisdiction  in  Federal  cases  until  Congress 
extends  the  Judicial  tribunals  of  the  Union  over  it. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  267,  45  L.  Ed.  1099,  21  Sup. 
Ct.  779,  holding  Porto  Rico  is  not  part  of  the  United  States  within  uniform 
duty  clause' of  Constitution;  State  v.  Sargent,  18  N.  M.  635,  139  Pac.  147, 
superintendent  of  fire  insurance  in  territory  remains  in  office  and  may 
exercise  functions  except  those  specifically  transferred  to  corporation  com- 
mission by  Constitution;  Higgins  v.  Brown,  20  Okl.  397,  1  Okl.  Cr.  88, 
M  Pac.  719,  State  court  has  jurisdiction  to  try  criminal  case  pending  when 
State  admitted,  where  no  Federal  question  involved;  Western  Union  Tel. 
Co.  v.  Parsley,  57  Tex.  Civ.  17,  121  S.  W.  231,  in  action  by  addressee  to 
recover  for  mental  anguish  caused  by  failure  to  deliver  telegram,  decision 
of  territorial  court  is  not  binding  upon  State  court;  Forsyth  v.  United 
States,  9  How.  576,  13  L.  Ed.  264,  holding  that  proceedings  instituted  in 
State  court  and  pending  indictment,  and  before  trial,  transferred  into 
the  District  Court,  before  Congress  had  made  provision  for  Federal  courts 
in  the  State,  were  without  jurisdiction  of  the  District  Court;  Cutting  v. 
Taylor,  3  S.  D.  13,  15  L.  R.  A.  692,  51  N.  W.  950,  holding  that  whether 
any  particular  territorial  law  continued,  after  adoption  of  the  State  Con- 
stitution, depended  on  whether  or  not  it  was  obnoxious  to  any  rule  or 
provision  of  the  Constitution;  Moore  v.  Perrott,  2  Wash.  3,  25  Pac.  906, 
holding,  under  Constitution  of  State,  justices  of  the  peace  have  no  juris- 
diction in  causes  over  one  hundred  dollars;  Larkin  v.  Saffarans,  15  Fed. 
153,  as  to  power  of  Congress  to  legislate  retroactively,  as  by  acts  trans- 
ferring causes  in  a  territorial  court  to  State  and  Federal  courts  on  admis- 
sion of  a  new  State;  Sargent  v.  Kindred,  49  Fed.  488,  in  discussing  effect 
of  the  act  admitting  the  Dakotas;  Allen  v.  Myers,  1  Alaska,  118,  arguendo. 

Distinguished  in  United  States  v.  Jacobus,  96  Fed.  262,  37  C.  C.  A.  466, 
holding  either  party  may  appeal  judgment  of  Circuit  Court  for  fees  ren- 
dered prior  to  passage  of  amendatory  judiciary  act  of  June  27,  1898,  c.  503. 
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OongTMS  miut,  on  admlBSion  of  »  Btato  into  the  Union,  not  only  estaliUsli 
inforlor  coorts  tliereln,  but  the  JudgM  thereof  most  possess  the  constitutional 
tenure  of  olllce  before  they  can  exercise  the  Judicial  power  of  the  XTnion.  The 
territorial  courts  are  not  courts  in  which  the  Judicial  power  conferred  by  the 
Constitution  can  be  deposited. 

Approved  in  In  re  Initiative  Petition  No.  23,  35  Okl.  52,  127  Pac.  863, 
statute  providing  for  appeal  from  decision  of  Secretary  of  State  to  Supreme 
Court  is  valid  as  giving  jurisdiction  of  proceedings  de  novo ;  Fuller  &  Fuller 
Co.  V.  Johnson,  8  Okl.  605,  58  Pac.  747,  United  States  court  of  Indian 
Territory  is  not  "United  States  court"  within  meaning  of  term  as  used 
in  OkL  Stats.  1890,  p.  930,  §  2,  relating  to  limitation  of  actions ;  United 
States  V.  Haskins,  3  Sawy.  272,  Fed.  Cas.  15,322,  holding,  that  for  an 
ofEense  against  the  United  States,  committed  in  an  organized  territory, 
the  offender  may  be  arrested  in  any  district  of  the  United  States  and 
removed  to  the  territory  for  trial,  if  the  territorial  courts  have  cognizance 
of  the  offense;  Ames  v.  Colorado  Central  R.  R.  Co.,  4  Dill.  257,  Fed.  Cas. 
324,  in  general  examination  of  the  status  of  causes  pending  in  territorial 
courts  on  admission  of  State  into  the  Union,  showing  necessity  of  action 
by  the  State  and  by  Congress;  Sargent  v.  Kindred,  49  Fed.  487,  construing 
the  effect  of  the  provision  for  transfer  of  causes  by  consent  in  the  act 
admitting  Dakota  into  the  Union ;  Sanders  v.  Farwell,  1  Mont.  602,  holding 
the  District  Courts  of  the  territory  are  not  courts  of  the  United  States, 
and  have  no  jurisdiction  of  a  suit  in  equity  between  citizens  of  the  terri- 
tory ;  Daniel  v.  Hutcheson,  4  Tex.  Civ.  App.  246,  22  S.  W.  281,  holding  that 
on  the  adoption  of  the  Constitution  of  Texas  of  1869,  the  District  Courts 
took  power  to  exercise  probate  jurisdiction. 

Becords  of  territorial  courts  are  records  of  tlie  general  government,  and 
cannot  be  legally  taken  possession  of  without  the  assent,  express  or  implied,  of 
Congreas. 

Approved  in  Freeborn  v.  Smith,  2  Wall.  173,  17  L.  Ed.  923,  holding  that 
when,  as  on  admission  of  State  of  Nevada,  Congress  had  omitted  to  provide 
for  the  disposal  of  cases  pending  in  Supreme  Court  of  United  States  on 
appeal  or  writ  of  error,  it  might  constitutionally  pass  a  subsequent  act 
making  such  provision;  Dome  v.  Richmond  Silver  Min.  Co.,  43  Fed.  692, 
holding  the  provision  in  the  act  of  Congress  admitting  the  Dakotas,  for 
transfer  of  causes  by  consent,  applied  to  suit  by  a  citizen  of  Dakota  Ter- 
ritory against  citizen  of  another  State;  Hastings  v.  Johnson,  2  Nev.  193, 
194,  holding  that  courts  of  State  of  Nevada  had  jurisdiction  to  hear  and 
determine  causes  left  pending  in  the  late  territorial  courts,  and  that  assent 
of  Congress  was  to  be  presumed  from  the  admission  of  the  State. 

Distinguished  in  United  States  v.  Ritchie,  17  How.  534,  15  L.  Ed.  233, 
holding  that  rule  did  not  apply  to  an  appeal  from  board  of  commissioners 
to  settle  private  land  claims  in  California. 
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On  admission  of  a  territory,  tbe  concurrence  of  both  Federal  and  State 
goyemments  is  required  for  the  transfer  of  records  from  the  old  to  the  new 
government.  The  same  rale  applies  to  cases  pending  in  Supreme  Court  of 
United  States  for  review  on  error  or  appeal  from  territorial  courts^  belonging 
to  State  jurisdiction. 

Approved  in  John  v.Paullin,  231  U.  S.  584,  68  L.  Ed.  382,  34  Sup.  Ct. 
178,  where  pending  action  transferred  from  territorial  court  to  State  court 
by  enabling  act  and  State  Constitution,  Federal  court  cannot  review  State 
court's  dismissal  of  appeal  not  complying  with  State  law;  Campbell  v. 
Coulston,  19  N.  D.  651,  1^4  N.  W.  691,  State  court  is  not  successor  to  terri- 
torial court  with  power  to  vacate  judgment  in  case  not  pending  when 
State  admitted;  Eaves  v.  (Mullen,  25  Okl.  686,  107  Pac.  435,  guardianship 
proceeding  pending  in  Indian  Territory  yrhen  State  admitted  was  trans- 
ferred by  enabling  act  and  State  Constitution  to  County  Court  in  county 
where  case  pending;  Higgins  v.  Brown,  20  Okl.  369,  393,  1  Okl.  Cr.  47,  69, 
94  Pac.  709,  717,  where  act  of  Congress,  concurred  in  by  State  Constitu- 
tion, provides  for  transfer  from  territorial  to  State  courts  of  pending  cases, 
State  court  has  jurisdiction  to  try  pending  criminal  case  not  of  Federal 
nature ;  Ex  parte  Bailey,  20  Okl.  501,  502,  1  Okl.  Cr.  119,  120,  94  Pac.  554, 
555,  State  District  Court  has  jurisdiction  of  offense  committed  before  State 
admitted,  where  no  prosecution  begun  before  that  date ;  Ex  parte  Buchanen, 
20  Okl.  835, 1  Okl.  Cr.  139,  94  Pac.  945,  where  indictment  for  manslaughter 
in  Indian  Territory  was  returnable  after  State  admitted,  and  no  prosecu-^ 
tion  was  begun  before  that  date.  State  District  Court  has  jurisdiction; 
Eberle  v.  King,  20  Okl.  57,  93  Pac.  751,  records  of  territorial  court  passed 
to  State  court  by  act  of  Congress  ^nd  State  Constitution,  but  mandamus 
will  not  lie  against  ex-officio  recorder  as  individual  to  deliver  them ;  dissent- 
ing opinion  in  Campbell  v.  Coulston^  19  N.  D.  668^  670,  124  N.  W.  699,  700, 
majority  holding  that  State  court  is  not  successor  to  territorial  court  with 
power  to  vacate  judgment  in  case  not  pending  when  State  admitted;  Mc- 
Nulty  V.  Batty,  10  How.  78,  80,  IS  L.  Ed.  335,  336,  holding  that  in  the 
absence  of  legislation  by  Congress,  the  Supreme  Court  had  no  jurisdiction 
of  an  unfinished  Wisconsin  case  belonging  to  State  jurisdiction;  Inerarity 
V.  Griswold,  4  Fla.  182,  holding  the  State  authorities  had  no  right  to  assume 
the  exercise  of  any  authority  over  the  records  of  the  territorial  courts, 
except  as  authorized  by  the  government  of  the  United  States;  Carter  v. 
Bennett,  4  Fla.  332,  holding  that  the  assent  of  Congress  to  the  transfer 
of  causes  was  to  be  implied  from  the  enumeration  of  cases  to  be  trans- 
ferred in  the  act  of  February  22,  1847 ;  Braithwaite  v.  Power,  1  N.  D.  473, 
474,  48  N.  W.  361,  holding  the  assent  of  the  State  to  transfer  of  a  cause 
was  to  be  assumed  from  her  acceptance  of  statehood  under  the  enabling 
act;  Merchants'  Nat.  Bank  v.  Braithwaite,  7  N.  D.  368,  66  Am.  St.  Rep. 
658,  75  N.  W.  246,  holding  that,  on  admission  to  Statehood,  State  courts 
can  issue  execution  on  judgments  of  former  territorial  courts  of  similar 
jurisdiction. 
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Miscellaneous.  Cited  in  Taylor  v.  Place,  4  R.  I.  335,  358,  holding  an 
act  of  the  general  assembly  opening  certain  judgments,  was  an  exercise  of 
judicial  power  and  void. 

9  How.  248-261,  13  !■.  Ed.  125,  MA80N  ▼.  FEABSON. 

Tliat  wtaidi  a  pnbllc  corporation  or  officer  is  empowered  to  do  for  others, 
and  it  is  beneficial  to  them  to  have  done»  the  law  holds  he  ought  to  do;  but 
where  the  act  to  be  done  does  not  affect  third  persons,  and  is  not  clearly  bene- 
ficial to  them,  or  the  pabUc,  the  power  is  discretionary. 

Approved  in  Gardiner    Savings    Inst.  v.  Hc^ett,  192  Fed.   882,  113 
C.  C.  A.  202,  county  commissioners  have  no  power  to  issue  bonds  to  pay 
indebtedness  of  road  commissioners  where  power  of  taxation  already  ex- 
hausted; Zom  V.  Warren-Scharf  Asphalt  Pav.  Co.,  42  Ind.  App.  221,  223, 
84  N.  E.  511,  512,  wherf  common  council  fails  to  comply  with  statutory 
requirement  for  letting  street  paving  contract,  assessment  lien  on  property 
is  unenforceable;  Arnold  v.  Mayor  of  Pawtucket,  21  R.  I.  18,  41  Atl.  578, 
holding  act  of  June  13,  1878,  §§9, 10,  empowering  fire  district  to  distribute 
water,  is  mandatory  and  power  cannot  be  delegated;  State  v.  North  Shore 
etc.  Driving  Co.,  55  Wash.  9,  103  Pac.  429,  where  booming  company  con- 
tinues operations  in  contempt  of  court  order,  injured  party  may  recover 
damages ;  Ca vender  v.  Charleston,  62  W.  Ya.  658,  59  S.  E.  734,  where  bridge 
is  bn>ught  within  city  by  extension  of  corporate  limits,  city  is  liable  for 
damages  to  person  injured  by  want  of  repair ;  dissenting  opinion  in  Battery 
Park  Bank  v.  Madison  Co.  Commrs.,  135  N.  C.  242,  47  S.  E.  1019,  majority 
holding  Laws  1903,  p.  490,  c.  289,  declaring  that  for  purpose  of  fimding 
floating  debt  of  Madison  county  commissioners  are  authorized  and  empow- 
ered to  issue  new  bonds,  is  not  mandatory;  Supervisors  v.  United  States, 
4  Wall.  446,  18  L.  Ed.  423,  construing  statute  of  Illinois  empowering  the 
supervisors  to  levy  a  special  tax  to  pay  debts  for  which  the  ordinary 
revenue  was  not  sufScient,  as  obligatory;  United  States  v.  Thoman,  156 
U.  S.  359,  39  L.  Ed.  452,  15  Sup.  Ct.  380,  holding  where  the  word  "may" 
is    used   in   special    contradistinction  to  "shall,"  there    is   no   reason  for 
changing  the  sense,  applied  to  Louisiana  statute  authorizing  application 
of  surplus  revenue  of  municipal  corporations  to  pay  indebtedness  of  former 
years;  Appersoi/v.  Memphis,  2  Flipp.  372,  Fed.  Cas.  497,  restating  rule 
that  the  ordinary  meaning  must  be  presumed  as  intended,  unless  it  would 
manifestly  defeat  object  of  the  provisions,  and  construing  an  act  to  enable 
the  city  to  levy  a  tax  for  payment  of  executed  street  work ;  Ex  parte  Dyson, 
6  Fed.  Cas.  217,  construing  the  provision  of  the  act  of  1836,  empowering 
the  commissioner  of  patents  to  issue  a  new  patent  on  surrender  of  the  old 
patent,  as  mandatory  as  to  cases  coming  within  the  section;  Yeazie  v. 
China,  50  Me.  526,  affirming  obligation  of  cities  and  towns,  under  statute 
of  1861,  to  provide  for  the  support  of  the  families  of  resident  volunteers 
in  their  absence,  whenever  they  may  stand  in  need  of  assistance;  SiiTord 
T.  Morrison,  63  Md.  18,  holding  the  provision  in  section  1,  article  91  of  the 
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code,  that  the  Orphans'  Court  may  require  counter  security  to  be  given 
by  an  executor  or  administrator/  is  mandatory ;  Hugg  v.  Camden,  39  N.  J.  L. 
622,  holding  that,  where  a  city  charter  empowers  the  council  to  sell  lands 
of  delinquent  taxpayers  for  taxes,  the  words  are  mandaior]^  not  discre- 
tionary ;  Johnston  v.  Pate,  95  N.  C.  71,  ruling  that  the  provisioSs  of  section 
473  of  the  codis,  empowering  the  court  to  suspend  execution  on  i)etition 
of  defendant,  are  mandatory;  King  Real  Estate  Assn.  v.  Portland,  23  Or. 
204,  31  Pac.  483,  holding  that  the  section  of  city  charter,  granting  power 
to  the  council  itself  to  apportion  the  cost  of  ^constructing  sewers,  or  in  its 
discretion  to  appoint  assessors  in  its  stead  for  that  purpose,  was,  as  to 
the  appointment  of  assessors,  discretionary,  not  obligatory;  Bell  v.  Cald- 
well, 107  Pa.  St.  48,  holding,  in  an  action  of  ejectment,  the  statute  allowing 
a  landloird  claimant  to  become  a  party  defendant,  was,  unless  the  effect 
would  be  to  cause  unreasonable  delay,  mandatory,  and  his  petition  could 
not  be  refused ;  Wendel  v.  Durbin,  26  Wis.  392,  holding  the  statute  requir- 
ing indorsement  on  summons  of  date  of  service,  is  mandatory  and  service 
is  not  complete  without  such  indorsement;  dissenting  opinion  in  Atlantic 
City  Water  Works  v.  Read,  50  N.  J.  L.  671,  672,  15  Atl.  13,  majority 
holding  that  a  statutory  power  enabling  a  municipality  to  provide  a  water 
supply,  did  not  authorize  a  contract  when  the  ordinance  fibcing  the  yearly 
appropriation  made  no  provision  for  water. 

Distinguished  in  Thompson  v.  Roe,  22  How.  434,  16  L.  Ed.  391,  holding, 
under  charter  of  city  of  Washington,  it  was  not  a  condition  to  validity  of 
sale  of  unimproved  land  for  taxes,  that  personal  estate  of  owner  should 
have  been  exhausted  by  distress. 

Construction  of  word  "may"  in  statutes.    Note,  15  Am.  Dec.  467. 

Where  a  tax  title  is  to  be  made  out  under  a  law,  it  must  be  done  in  all 
material  particulars  fully  and  clearly,  and  the  purchaser  must  show  a  rigid 
compliance  with  all  the  material  requisitionB  of  the  law  under  which  the  sale 
was  made. 

Approved  in  Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am.  St.  Bep.  267,  34" 
Atl.  707,  as  to  the  requirements  to  support  a  title  under  a  sale  by  an  admin- 
istrator; Barber  Asphalt  Paving  Co.  v.  Edgerton,  125  Ind.  461,  25  N.  E. 
437,  holding  statutes  granting  to  municipal  corporations  |K)wers  which  in- 
volve the  imposition  of  burdens  on  private  property  are  to  be  strictly 
construed,  failure  to  perform  a  condition  precedent  renders  the  proceeding 
void;  Scott  v.  Babcock,  3  G.  Greene,  143,  holding  proof  of  regularity  in 
procedure  devolves  on  the  person  claiming  under  a  tax  deed;  Laraby  v. 
Reid,  3  G.  Greene,  420,  holding,  as  to  a  tax  title,  no  legal  presumptions  or 
intendments  are  favored,  evidence  is  allowed  to  rebut  the  prima  facie  case 
made  by  the  tax  deed;  Turner  v.  Smith,  18  Gratt.  836,  avoiding  a  certificate 
of  a  tax  sale  which,  on  its  face,  showed  a  prima  facie  case  of  sale  without 
Authority  which  the  party  relying  on  it  could  not  rebut. 

Personal  liability  of  highway  officers  for  negligence.    Note,  22  L.  B.  A. 
825. 
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Liability  of  counties  and  munieipalities  for  injury  due  to  defect  in 
highway.    Note,  12  E.  B.  0.  717. 

9  How.  261-262,  IS  !■.  Ed.  ISO,  STBADEB  ▼.  BALDWIN. 

Sniirenie  Court  has  no  power  to  review  the  Judgment  of  a  State  court, 
afflrmlns  a  title,  right,  privilege,  or  exemption  claimed  under  an  act  of  Congress. 

Approved  in  Calcote  v.  Stanton,  18  How.  245,  15  L.  Ed.  349,  as  to  an 
appeal  from  an  order  of  State  court  dismissing  a  bill  to  set  aside  a  dis* 
chaise  of  a  bankrupt  under  the  national  bankrupt  act ;  Roosevelt  v.  'Meyer, 
1  Wall.  517,  17  L.  Ed.  502,  as  to  an  appeal,  when  the  record  showed  only 
that  a  statute  was  drawn  in  question,  and  that  the  decision  was  in  favor 
of  the  statute,  and  of  the  rights  set  up  by  the  party  relying  on  it ;  /Missouri 
V.  Andriano,  138  U.  S.  501,  34  L.  Ed.  1014,  11  Sup.  Ct.  387,  as  to  writ  of 
error  to  review  decision  of  State  court,  in  action  to  try  title  to  office  of 
sheriff  in  favor  of  one  claiming  right  under  the  naturalization  laws;  Mc- 
Cormick  v.  Market  National  Bank,  165  U.  S.  546,  41  L.  Ed.  820, 17  Sup.  Ct. 
435,  as  to  decision  in  favor  of  a  national  bank  defending  an  action  by  a 
lessor  of  a  lease  made  to  the  bank  before  it  was  authorized  to  do  business, 
relying  on  the  national  bank  act. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.^   Note,  62  L.  B.  A.  535. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  54,  56. 

0  How.  263-270,  IS  !■.  Ed.  ISl,  BRABSTOK  V.  OIBSOK. 

Under  statute  of  Mississippi,  in  action  "bj  assignee  of  a  note,  the  defendant 
Is  to  be  allowed  the  benefit  of  all  setoffs  possessed  against  the  same  previous 
to  notice  of  the  assignment. 

Approved  in  Leavitt  v.  Peabody,  62  N.  H.  193,  holding,  in  an  action  by 
indorsee  in  good  faith  for  value  of  an  overdue  promissory  note,  the  maker 
eannot  set  off  debts  due  to  him  from  the  payee. 

Setoff  against  assignee  of  commercial  paper,  or  claim  against  assignor. 
Note,  28  L.  B.  A.  328. 

In  action  by  indorsee  against  maker  of  a  note,  demand  at  place  of  pay- 
ment need  not  be  averred  or  proved  on  trial,  if  the  maker  was  at  the  place  of 
payment  with  the  money,  it  is  a  matter  of  defense. 

Approved  in  Dillingham  v.  Parks,  30  Ind.  App.  71,  65  N.  E.  304,  holding 
where  bank  receives  from  payee  of  note  payable  at  bank  money  to  pay  such 
note,  bank  is  agent  of  payee ;  Superior  City  v.  Ripley,  138  U.  S.  98,  34  L.  Ed. 
916,  11  Sup.  Ct.  289,  holding,  where  the  acceptance  of  a  city  was  a  promise 
to  pay  in  city  warrants,  no  allegation  of  demand  and  refusal  to  pay  in 
warrants  was  necessary,  the  burden  of  proof  of  payhient  or  tender  was  on 
the  defendant ;  Kendall  v.  Badger,  1  McAll.  523,  Fed.  Cas.  7691,  holding, 
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in  action  by  payee  against  maker  of  a  promissory  note,  if  maker  was  ready 
at  time  and  place,  it  is  a  matter  of  defense  to  be  pleaded  and  proved; 
Rust  V.  Reives,  24  Ark.  362,  ruling  that  no  demand  against  the  maker  of 
a  note  need  be  averred  or  proved ;  Glatt  v.  Fortman,  120  Ind.  386,  22  N.  E. 
301,  holding  that  under  statute  of  Indiana,  readiness  to  pay  at  place  desig- 
nated constitutes  a  defense  if  propeidy  followed  up,  but  deposit  of  the 
money  for  the  payee  does  not  discharge  the  maker  of  the  note. 

Bill  payable  at  a  particular  place,  pleading.    Note,  8  Am.  Dec.  404. 

lAw  of  place  of  performance,  and  not  of  the  place  where  a  contract  was 
executed,  governs.  The  indorsement  of  a  note  subjects  thd  Indorser  to  the 
obligations  imposed  by  the  law  where  the  indorsement  was  made. 

Approved  in  Bombolaski  v.  First  Nat.  Bank,  55  Ind.  App.  180, 101  N.  E. 
839,  note  executed  in  Indiana  and  non-negotiable  by  law  of  that  State, 
payable  in  Illinois  and  negotiable  there  is  an  Illinois  contract  and  nego- 
tiable; Supervisors  v.  Galbraith,  99  U.  S.  218,  25  L.  Ed.  411,  holding  that 
a  bond  to  a  railroad  company,  made  payable  to  th^  company  or  bearer  tit 
the  company's  agency  in  New  York,  was  governed  by  law  of  New  York,  and 
could  be  assigned. in  blank;  Fitch  v.  Reraer,  1  Biss.  339,  1  Flipp.  17,  Fed. 
Gas.  4836,  holding  that  official  bonds,  taken  in  pursuance  of  an  ftct  of  Gon- 
gress,  was  an  exception  to  the  rule;  the  validity  of  a  mortgage  on  land  in 
Michigan,  given  to  secure  a  note  payable  in  New  York,  depends  on  Michi- 
gan law ;  Gregg  v.  Weston,  7  Biss.  361,  Fed.  Gas.  5800,  holding,  as  to  a  note 
made  and  payable  in  Indiana,  the  statute  of  the  State  entered  into  and 
became  part  of  the  note;  Sturdivant  v.  Memphis  Nat.  Bank,  60  Fed.  733, 
9  G.  G.  A.  256,  holding  the  obligation  of  a  promissory  notO;  made  in  State 
of  Mississippi,  but  payable  in  Tennessee,  is  to  be  governed  by  law  of  latter 
State;  Phipps  v.  Jlarding,  70  Fed.  471,  30  L.  R.  A.  515,  17  G.  G.  A.  203, 
holding  parties  placing  their  names  on  a  note  before  delivery,  to  give 
credit  to  the  maker,  are  entitled  to  notice  of  nonpayment,  under  the  laws 
of  the  place  of  payment,  as  joint  makers,  though  under  law  of  place  of 
making  they  are  considered  indorsers. 

Gonflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  B.  A.  209,  213. 

9  How.  280-297,  13  L.  Ed.  138,  DAVIS  V.  POLICE  JUBT  OF  CONCORDIA. 

Treaties,  as  well  for  cessions  of  territory,  as  for  other  purposes,  are  bind- 
ing on  the  contracting  parties,  from  the  day  they  are  signed,  unless  otherwise 
provided,  ratification  relates  back  to  the  time  of  signing. 

Approved  in  United  States  v.  Grand  Rapids  etc.  R.  Go.,  165  Fed.  301,  91 
G.  G.  A.  265,  Federal  government  not  entitled  to  cancellation  of  patent, 
where  lands  patented  under  erroneous  construction  of  grant  to  railroad 
reserving  certain  lands  pending  Indian  treaty;  Armstrong  v.  Bidwell,  124 
Fed.  693,  holding  Spanish  treaty,  though  signed  and  ratified,  did  not  become 
effective  until  exchange  of  ratifications;  American  Sugar  Refining  Go.  v. 
Bidwell,  124  Fed.  684,  and  American  Sugar  Refining  Go.  ▼.  Bidwell,  124 
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Fed.  678,  both  holding  goods  arriving  in  United  States  after  date  of  ratifica- 
tion of  treaty,  though  shipped  before,  are  not  dutiable ;  Board  of  Directors 
V.  New  Orleans,  138  La.  46,  47,  70  South.  32,  grant  of  territory  in  Louisiana 
by  French  authorities  after  cession  of  province  to  Spain  was  void;  United 
States  V.  D'Auterive,  10  How.  622,  623,  13  L,  Ed.  566,  holding  a  grant  of 
land  in  Louisiana,  issued  by  France  in  1765,  was  void  as  that  province  had 
then  been  ceded  to  Spain  in  1762 ;  Montault  v.  United  States,  12  How.  51, 
IS  L.  Ed.  889,  holding  a  grant  of  land  in  Louisiana,  made  after  the  time  of 
signing  the  treaty  of  cession  to  Great  Britain,  was  void;  United  States  v. 
Bridleman,  7  Sawy.  251,  7  Fed.  902,  and  United  States  v.  Martin,  8  Sawy. 
478, 14  Fed.  820,  sustaining  jurisdiction  of  the  United  States  to  punish  for 
an  offense  under  the  Indian  intercourse  act  of  1834,  on  ground  that  the 
Umatilla  reservation  treaty  of  June  9,  1855,  though  not  ratified  till  March 
8,  1859,  was  in  full  force  when  Oregon  was  admitted  to  statehood  February 
14y  1859;  McElvain  v.  Mudd,  44  Ala.  71,  sustaining  validity  of  a  sale  of 
slaves  made  in  good  faith  in  State,  between  the  date  of  the  proclamation 
of  emancipation  and  the  close  of  the  war;  Yeaker  v.  Teaker,  4  Met.  (Ky.) 
37,  81  Am.  Dec.  534,  in.  considering  and  construing  the  effect  of  treaty 
stipulations  with  Switzerland  relating  to  rights  of  Swiss  citizens  to  acquire 
or  hold  by  devise  real  estate  tn.  Kentucky ;  Donaldson  v.  Dodd,  12  Tex.  394, 
holding  the  act  of  the  consultation,  closing  the  land  offices,  took  effect  im- 
mediately after  its  passage,  and  titles  issued  by  general  or  special  com- 
missioners thereafter  are  void;  State  v.  Bustamente,  47  Tex.  322,  holding 
the  Governor  of  Tamaulipas  had  no  right,  after  the  State  of  Texas  had  per- 
fected its  claim  by  possession  to  the  territory,  to  make  a  grant  of  land 
east  of  the  Rio  Grande. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legisla- 
tion.   Note,  81  Am.  Dec.  537. 

In  a  treaty  ceding  territory,  its  national  character  continnes  for  all  com- 
mercial purpoaes,  but  tvXL  sovereignty  for  the  exercise  of  it  does  not  pass  to 
the  nation  to  wbich  it  is  transferred  mitil  actual  delivery.  The  exercise  of 
sovereignty  by  the  ceding  country  ceases,  except  for  strictly  municipal  pur- 
poses, especiaUy  for  granting  lands. 

Approved  in  Trevino  v.  Fernandez,  13  Tex.  664,  holding  that  acts  of  the 
Mexican  authorities,  in  the  ordinary  administration  of  the  laws  and  munici- 
pal affairs  in  the  territory  adjoining  the  Rio  Grande  while  it  remained  de 
facto  under  their  control,  were  valid  and  binding. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  526,  530. 

9  How.  297-S14,  IS  H  Bd.  146,  HUMPHBET8  Y.  LEOOETT. 

In  State  where  the  liability  of  sureties  to  an  olllcial  bond  is  limited  to 
tbe  amount  of  the  penalty,  surety  is  entitled  to  be  relieved  in  equity  against 
an  execution  on  judgment  recovered  by  a  third  party  when  the  plea  of  puis 
darrein  continuance  has  been  denied  him. 
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Approved  in  Messinger  v.  Anderson,  171  Fed.  788,  96  C.  C.  A.  445,  Federal 
court  not  bound  to  follow  State  court  in  construction  of  will  where  decision 
is  not  declaratoiy  of  settled  law  of  State;  King  v.  Davis,  137  Fed.  233,  235, 
where  petitioner  applying  to  vacate  judgment  in  ejectment,  not  party  to 
action,  is  in  possession,  she  is  entitled  to  order  directing  marshal  in  execut- 
ing writ  of  possession,  to  leave  possession  undisturbed;  Leggett  v.  Hum- 
phreys, 21  How.  71,  16  L.  Ed.  52,  holding  that  sureties  are  never  held 
iresponsible  beyond  the  clear  and  absolute  terms  and  meaning  of  their  under- 
takings ;  Grim  v.  Handley,  94  U.  S.  658,  24  L.  Ed.  218,  a  judgment  at  law 
was  enjoined  and  ruling  that  defendant  must  show  a  just  defense  of  which 
he  could  not  avail  himself  at  law,  or  prevention  by  fraud  or  unavoidable 
accident ;  Aurora  v.  Lindsay,  146  Mo.  520,  48  S.  W:  645,  holding  that  when 
a  property  owner  pays  his  tax  after  being  informed  by  the  tax  collector 
after  examining  his  books  that  there  had  been  no  suit  for  delinquent  taxes, 
the  tax  lien  is  extinguished  notwithstanding  the  claim  for  taxes  had  become 
merged  in  a  judgment ;  Erie  R.  R.  Co.  v.  Ramsey,  45  N.  Y.  650,  holding  a 
court  of  equity  can  enjoin  proceedings* in  another  equitable  action  in  same. 
court,  and  Supreme  Court  in  one  judicial  district  may  enjoin  proceedings 
in  another  action  in  that  court  in  another  district;  dissenting  opinion  in 
Kinealy  v.  Staed,  55  Mo.  App.  183,  majority  holding  Circuit  Court  cannot 
enjoin  judgment  at  law. 

Distinguished  in  Ransom  v.  Pierre,  101  Fed.  671,  41  C.  C.  A.  585,  holding 
Circuit  Court  of  Appeals  will  reverse  Circuit  Court  where  State  court  ju^- 
ment  has  been  successfully  pleaded  in  bar  and  pending  appeal,  State  court 
has  reversed  judgment  pleaded  in  bar;  The  Elmira,  16  Fed.  138,  as  not  an 
authority  to  support  a  motion  to  grant  an  order  denying  a  motion  for  a 
perpetual  stay  of  execution  and  set  aside  a  levy  as  a  final  decree. 

Enjoining  judgments  against  or  in  favor  of  sureties.    Note,  31  L.  B.  A. 

65. 
Penalty  as  limit  of  liability  on  statutory  bond.    Note,  65  L.  B.  A.  893. 

Cited  in  L.  Bucki  &  Son  Lumber  Co.  y.  Atlantic  Lumber  Co.,  116  Fed.  6, 
53  C.  C.  A.  513,  reciting  history  of  principal  case. 

9  How.  314-386,  IS  L.  Ed.  163,  LYTXJS  v.  ABKANSA8. 

Proof  of  entry  and  possession  need  not  be  made  in  presence  of  land  ofll- 
cers.  The  commissioner,  having  power  to  make  a  regulation  to  that  effect,  may 
also  dispense  with  it.  When  the  proof  was  taken  in  presence  of  tlie  register 
only  but  both  officers  decided  in  favor'  of  the  claim,  and  the  purchaae  money 
was  received  by  the  commissioner,  this  is  sufficient. 

Approved  in  Potter  v.  United  States,  107  U.  S.  129,  27  L.  Ed.  331,  1  Sup. 
Ct.  527,  holding  that  if  the  proof  is  submitted  to  the  register  one  day  and 
he  is  satisfied,  it  may  lawfully  be  submitted  at  some  subsequent  day  to  the 
receiver  for  his  approval ;  Smith  v.  United  States,  170  U.  S.  377,  42  L.  Ed. 
1076,  18  Sup.  Ct.  629,  holding  the  receiver  may  act  at  one  time,  and  the 
register  at  another,  but  both  must  act  before  the  case  is  concluded  and  the 
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papers  signed;  Lytle  v.  State,  17  Ark.  643,  holding  there  was  no  power  in 
the  commissioner  or  in  the  secretary  to  dispense  with  the  law  prohibiting 
sale  of  public  lands  prior  to  their  snrvey. 

Pre-emption  act  of  1830  constitatecl  the  register  and  receiver  a  special 
tribunal  to  determine  rights  of  pre-emption  claimants  under  it.  From  their 
decision  no  appeal  is  given.  If  they  act  within  their  powers,  as  sanctioned  by 
the  commissioner,  and  within  the  law,  their  decision  is  final,  and  can  only /be 
Impeached  on  the  ground  of  fraud  or  unfairness. 

Approved  in  Daniels  v.  Wagner,  194  Fed.  974,  complainant  has  no  vested 
right  in  land  selected  under  application  for  exchange,  filed  but  not  approved, 
that  would  defeat  actual  settlement;  De  Laittre  v.  Board  of  Commrs.,  149 
Fed.  804,  decision  of  commissioners  for  sale  and  disposition  of  Oregon 
school  lands  as  to  who  should  be  entitled  to  patent  prior  to  issuance  thereof 
is  not  reviewat>le  by  courts;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly, 
11  Ariz.  247,  90  Pao.  335,  decision  of  Land  Department  that  patent  issued 
to  plaintiff's  grantor  was  not  invalid  on  ground  that  land  was  mineral  not 
agricultural  is  binding  on  court  and  is  not  subject  to  collateral  attack; 
Whitney  v.  Frisbie,  6  D.  C.  269,  settler  upon  Soscol  ranch,  opened  to  settle- 
ment by  statute,  is  entitled  to  patent  and  defendant  to  whom  patent  was 
wrongfully  issued  is  trustee  for  settler;  Gould  v.  Pollard,  129  La.  12,  65 
South.  692,  where  grant  to  railroad  excepted  lands  occupied' by  actual  set- 
tlers, title  reverts  to  government  upon  failure  of  settler  to  complete  title, 
and  relinquishment  of  rights  by  settler  does  not  vest  title  in  railroad,  cor- 
poration having  no  capacity  to  acquire  homestead ;  Wilcox  v.  Phillips,  199 
Mo.  299,  97  S.  W.  889,  entry  to  land  under  military  bounty  land  warrant 
vested  equitable  title  in  entryman,  but,  where  assignee  failed  to  record 
patent,  rights  of  purchaser  at  tax  sale  will  prevail;  Barnard  v.  Ashley,  18 
How.  44,  45,  15  h,  Ed.  285,  286,  Hempst.  670,  672,  Fed.  Cas.  1346,  holding 
that  all  the  controverted  facts  having  been  concluded  before  the  act  of 
July  4,  1836,  was  passed,  its  construction,  as  regards  the  power  of  the 
4sommissioner  to  review  the  decision  of  the  register  and  receiver,  was  not 
involved;  Garland  v.  Wynn,  20  How.  8,  15  L.  Ed.  802,  as  to  the  effect  of 
the  decision,  and  the  power  of  the  government  to  come  into  the  ordinary 
eourts  of  justice  in  cases  of  conflicting  claims;  O'Brien  v.  Perry,  1  Black, 
139,  17  L.  Ed.  117,  holding  the  land  commissioner  had  no  power  to  cancel 
an  entry  of  a  pre-emptioner,  duly  made  under  the  act  of  1832,  and  to  issue 
A  patent  on  a  subsequent  entry  to  another  person;  United  States  v.  The 
Commissioner,  5  Wall.  565,  18  L.  Ed.  693,  holding  the  remedy  of  a  claimant 
under  a  land  certificate  against  a  conflicting  patent  was  by  bill  in  equity, 
and  mandamus  would  not  issue  to  compel  the  issue  of  a  patent;  Butter- 
worth  V.  United  States,  112  U.  S.  56,  28  L.  Ed.  658,  5  Sup.  Ct.  28,  showing 
that  under  Revised  Statutes,  section  2273,  the  duties  of  the  coihmissioner, 
relating  to  the  decision  of  questions  of  private  rights  under  the  pre-emption 
laws,  were  quasi-judicial,  and  subject  to  an  appeal  first  from  the  register 
and  receiver  to  the  commissioner,  and  from  his  to  the  secretary;  Orchard 
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V.  Alexander,  167  U.  S.  376,  377,  89  L.  Ed.  739,  15  Sup.  Ct.  636,  667,  hold- 
ing the  decisions  of  the  register  and  receiver  were,  under  the  act  of  1836 
(5  Stat.  107,  c.  352),  reviewable  by  the  commissioner  of  the  general  land 
oflSce;  Rector  v.  Gibbon,  2  McCrary,  286,  9  Fed.  18,  holdirig  the  decision 
of  the  commissioners  appointed  under  act  of  1877,  in  relation  to  the  Hot 
Springs  reservation,  upon  questions  of  law  and  fact  submitted  to  them, 
were  final  and  conclusive ;  Bates  v.  Herron,  35  Ala.  125,  holding  that  under 
the  act  of  Congress  of  1836,  the  commissioner  could  direct  the  cancellation 
of  a  certificate  of  entry  in  a  district  office;  Lytle  v.  State,  17  Ark.  703, 
further  litigation  of  principal  case,  separate  concurring  opinion  holding 
that  the  question  of  fraud  was  impliedly  left  open  by  the  decision  in  the 
principal  case;  Plummer  v.  Brown,  70  Cal.  546,  12  Pac.  465,  holding  that 
on  the  hearing  of  contest  the  register  and  receiver  act  judicially,  and  his 
judgment,  and  the  patent  issued  thereon,  cannot  be  attacked  collaterally; 
Arnold  v.  Grimes,  2  Iowa,  9,  holding  that  the  ruling  as  to  no  appeal  remained 
good  until  1841,  when  an  appeal  was  given  to  the  Secretary  of  the  Treasury 
by  one  whose  claim  for  pre-emption  was  rejected;  Phillips  v.  George,  17 
Kan.  422,  holding  patents  obtained  by  fraud,  suppression  of  facts,  corrup- 
tion of  officials,  will  not  be  sustained,  but  will  inure  to  the  parties  entitled 
to  recover  the  lands ;  Stinson  v.  Geer,  42  Kan.  523,  22  Pac.  586,  holding  that 
a  certificate  of  location  of  a  military  land  warrant,  signed  by  the  proper 
register,  is  prima  facie  evidence  that  the  land  is  the  property  of  the  locator; 
Wiggins  V.  Guier,  13  La.  Ann.  359,  holding  that  though  the  action  of  the 
Land  Department  was  generally  conclusive  up  to  the  issuing  of  the  patent, 
it  could  not,  by  its  subsequent  action  on  a  fictitious  claim,  defeat  rights 
already  vested;  Knox  v.  Pulliam,  14  La.  Ann.  131,  where  the  commissioner 
was  induced  by  misrepresentation  to  cancel  an  entry  and  to  order  the  land 
to  be  entered  as  school  lands,  held,,  the  patent  issue  under  the  last  entry 
inured  to  the  benefit  of  the  party  making  the  first  entry;  Ludeling  v. 
Vester,  20  La.  Ann.  436,  holding  courts  have  a  right  to  look  into  conflict- 
ing titles  and  pass  upon  their  validity;  Copley  v.  Dinkgrave,  25  La.  Ann. 
579,  580,  holding  the  court  cannot  interfere  with  the  discretion  of  the  land 
officers  in  their  transfer  of  title,  but  the  question  whettier  the  United 
States  had  title  at  the  time  of  adjudication  was  for  the  court,  and  not  for 
the  officials  of  the  land  department,  to  decide;  Marks  v.  Martin,  27  La.  Ann. 
528,  to  same  effect;  Gay  v.  Ellis,  33  La.  Ann.  252,  holding  that  certificates 
of  purchase  from  the  land  office  operate  as  an  equitable  severence  from 
the  public  domain,  and  are  sufficient  evidence,  accompanied  by  possession, 
to  form  basis  of  prescription  against  a  subsequent  patentee ;  Boyce  v.  Danz, 
29  Mich.  151,  holding  that  except  where  there  was  an  adverse  claim  under 
the  pre-emption  laws,  there  was  no  authority  in  the  commissioner  to  review 
or  reverse  the  action  of  the  register  and  receiver;  Warren  v.  Van  Brant, 
12  Minn.  77,  holding  that  the  right  of  reinvestigation  by  a  court  of  equity 
is  not  confined  to  cases  where  fraud  has  been  committed,  or  imposition 
practiced,  or  where  there  has  been  no  contest;  Smiley  v.  Sampson,  1  Neb. 
69|  holding  that  the  jurisdiction  of  the  register  and  receiver  was  final,  as 
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to  (questions  of  fact  between  different  pre-emption  claimants,  not  as  to 
qnestions  between  one  settler  and  the  government,  and  that  their  decision 
on  an  application  ex  parte  was  not  conclusive;  Pierce  v.  Frace,  2  Wash. 
94,  97,  26  Pac.  195,  196,  holding  that,  under  the  State  law,  the  holder 
of  a  final  receipt  for  entry  upon  public  lands,  in  force  and  uncancelled, 
may  maintain  ejectment  to 'protect  his  possession  thereunder;  Lamont  v. 
Stimson,  3  Wis.  554,  62  Am.  Dec.  700,  where  a  claimant  to  a  pre-emption 
right  has  procured  the  decision  of  the  land  officers  by  fraud,  the  party 
injured  may  apply  to  a  court  of  equity,  and  the  court  can  go  behind  a 
patent  and  control  the  title  vested  by  the  patent;  dissenting  opinion  in 
Hntton  V.  Frisbie,  37  Cal.  516,  as  to  effect  of  the  decision  if  claimant  had 
obtained  a  l^al  right  by  virtue  of  occupancy  and  cultivation  before  pay- 
ment; dissenting  opinion  in  (^hapman  y.  Quinn,  56  Cal.  287,  as  to  finality 
of  decisions  of-officials  of  Land  Department  on  questions  of  fact  and  relief 
in  equity  when  decisions  were  induced  by  misconstruction  of  law;  dissent-  ' 
ing  opinion  in  Pierce  v.  Frace,  2  Wash.  102,  26  Pac.  808,  against  the  power 
of  Secretary  of  Interior  to  make  rules  giving  a  right  of  review. 

Distinguished  in  Smith  v.  Ewing,  11  Sawy.  62,  23  Fed.  745,  as  not  de- 
cisive of  the  question,  whether  a  final  certificate,  issued  in  due  form  to  a  n 
pre-emptor  or  other  purchaser  of  public  land,  was  subject  to  review  by 
direct  appeal  to  the  commissioner  or  secretary,  holding  it  was  not  so  sub- 
ject, but  that  the . government  must  seek  redress»in  the  courts;  Eslava  v. 
Boiling,  22  Ala.  739,  as  resting  on  the  fact  that  Congress  had  invested 
the  raster  and  receiver  with  power  of  deciding,  and  allowed  no  appeal, 
differing  from  a  proceeding,  and  2  Stat.  716,  §  7,  where  the  officers  were 
required  to  prepare  a  report  to  submit  to  Congress. 

Actions  of  Itod  officers,  when  conclusive*    Note,  20  Am.  Dec.  273,  274, 
275. 

Wliere  an  Individual,  In  tlie  prosecution  of  a  sight,  does  eversrtliing  which 
the  law  requires  him  to  do,  and  he  f alls  to  attain  liis  light  by  the  misconduct 
or  neglect  of  a  public  officer,  the  law  will  protect  him. 

Approved  in  Camp  v.  Boyd,  229  U.  S.  559,.  57  L.  Ed.  1380,  33  Sup.  Ct.  785, 
deed  to  lot  in  Washington  made  pursuant  to  decree  of  court,  defective  by 
mistake  of  officer,  will  pass  title;  Sully  v.  United  States,  195  Fed.  124, 
Indian  half-blood  woman  and  children  of  marriage  with  white  man  entitled 
to  allotment  of  land  of  Rosebud  reservation  where  Secretary  of  Interior  er- 
roneously refused  to  enroll  them;  Henry  Gas  Co.  v.  United  States,  191  Fed. 
139,  111  C.  C.  A.  612,  delay  of  Secretary  of  Interior  in  approving  selection 
will  not  defeat  right  to  allotment  of  citizen  enrolled  in  Indian  tribe  within 
statutory  period ;  Woodbury  v.  United  States,  170  Fed.  306,  95  C.  C.  A.  498, 
where  Indian  left  selection  of  allotment  with  agent  beforcjiotice  given  that 
applications  could  be  filed,  and  died  before  notice  given,  no  right  was  ac- 
quired which  could  pass  to  his  heirs;  Bonifer  v.  Smith,  166  Fed.  849,  92 
C.  C-  A.  604,  where  allotments  of  land  rightfully  selected  for  Indian  chil- 
drenj  estate  of  inheritance  was  acquired,  and  lands  descended  to  heirs  al- 
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though  right  erroneously  denied  by  Interior  Department  and  not  established 
until  after  their  death ;  Le  Marchel  v.  Teagarden,  152  Fed.  667,  where  regis- 
ter of  land  office  by  mistake  issues  patent  for  another  tract,  than  land  en- 
tered, and  correct  patent  is  issued  to  heirs  of  patentee,  land  was  not  subject 
to  homestead  entry  by  complainant  pending  correction  of  en*or;  Smith  v. 
Bonif er,  132  Fed.  891,  where  selection  of  lands*  for  allotment  has  been  made 
by  Indian  and  his  right  to  their  allotment  to  him  has  attached,  act  of  com- 
missioners in  wrongfully  allotting  them  to  another  cannot  cut  off  his  heirs ; 
T^arden  v.  Le  Marchel,  129  Fed.  490,  State  statute  giving  defendant  in. 
ejectment  right  to  recover  value  of  improvements  made  by  him  in  good  faith 
under  color  of  title  does  not  apply*  to  claim  under  government  patent; 
Southern  Pac.  R.  Co.  v.  Arnold,  162  Cal.  732,  124  Pac.  833,  where  selection 
of  public  lands  by  railroad  within  indemnity  limits  of  its  grant  was  errone- 
ously rejected  by  Secretary  of  Interior,  defendant  securing  patent  is  trustee 

•  for  railroad;  Southern  Cross  Gold  Min.  Co.  v.  Sexton,  147  Cal.  761,  82  Pac. 
424,  where  by  mistake  of  Land  Department  officers,  notice  of  application 

*  for  patent  to  mining  claim  was  defective,  but  final  certificate  was  issued, 
order  cancelling  certificate  was  erroneous;  Smith  v.  Love,  49  Fla.  239,  38 
South.  379,  upholding  power  of  equity  to  convert  holder  of  legal  title  into 
trustee  for  true  owner  of  government  land;  Oregon  Short  Line  R.  Co.  v. 
Stalker,  14  Idaho,  385,  94  Pac.  63,  where  railroad  selects  lands  and  advises 
Department  of  Interior  by  filing  maps,  and  such  lands  by  negligence  of  local 
land  officers  are  not  withdrawn,  grant  is  effective ;  Moshler  v.  Bacon,  229  Mo. 
352,  354, 129  S.  W.  683,  684,  where  patent  to  swamp-land  not  issued  through 
official  n^lect,  equitable  title  obtained  by  payment  of  price  which  precluded 
sale  to  another ;  Duffy  v.  Edson,  60  Neb.  819,  84  N.  W.  266,  holding  where 
person  elected  to  office  presents,  within  time,  bond  to  approving  body,  and 
by  reason  of  such  body's  nonaction  bond  is  not  approved  until  after  ex- 
piration of  statutory  time,  same  is  compliance  with  statute;  Brooks  v.  Gar- 
ner, 20  Okl.  247,  94  Pac.  699,  defendant,  receiving  deed  to  lot  through  erro- 
neous decision  of  board,  is  trustee  for  rightful  o^ner ;  dissenting  opinion  in 
Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  19,  104  C.  C.  A.  453,  majority  holding 
that  whether  postmaster  general's  ruling  denying  right  of  complainant  to 
send  magazine  as  second  class  was  erroneous,  becomes  moot  question  where 
complainant  allowed  to  enter  magazine  as  second  class  by  later  ruling;  dis- 
senting opinion  in  Stafford  v.  Morse,  97  Me.  229,  54  Atl.  400,  majority  hold- 
ing where  time  of  recording  mortgage  does  not  appear  on  record,  it  cannot 
be  shown  by  evidence  aliunde;  The  Yosemite  Valley  Case,  15  Wall.  88,  89, 
91,  21  L.  Ed.  85,  87,  holding  there  can  be  no  such  thing  as  the  acquisition 
of  a  right  of  pre-emption  until  the  property  is  open  for  sale ;  Wirth  v.  Bran- 
son, 98  U.  S.  121,  25  L.  Ed.  87,  holding  that  a  party  who  has  complied  with 
all  the  conditions  which  entitle  him  to  a  patent,  acquires  a  vested  interest, 
and  is  to  be  regarded  as  the  equitable  owner ;  Simmons  V.  Wagner,  101  U.  S. 
261,  25  L.  Ed.  911,  holding  when  lands  have  once  been  sold  by  the  govern- 
ment, and  the  purchase  money  paid,  they  are  no  longer  subject  to  entry; 
Duluth  etc.  R.  R.  Co.  v.  Roy,  173  U.  S.  591,  43  L.  Ed.  822,  19  Sup.  Ct.  550, 
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holding  that  a  claimant  against  a  patent  must  so  far  bring  himself  within 
the  laws  as  to  entitle  him,  if  not  obstrueted  or  prevented,  to  complete  his 
claim ;  Taboreck  v.  Burlington  ft  M.  R.  R.  Co.,  in  Nebraska,  2  McCrary,  412, 
13  Fed.  105,  holding  the  act  of  1876,  as  to  pre-emptors  and  homesteaders, 
does  not  apply  to  a  case  where,  prior  to  the  entry,  the  lands  had  been  espe- 
cially granted  by  act  of  Congress,  and  had  fully  vested  in  grantee ;  iGaines 
V.  Hale,  16  Ark.  22,  holding,  as  to  the  pre-emption  acts  of  1830  and  1832, 
that  where  rights  of  pre-emption  had  accrued  under  the  act  of  1830,  they 
were  not  affected  by  the  subsequent  reservation  of  the  land  from  sale  by 
the  act  of  April  20,  1830;  Rector  v.  Gaines,  19  Ark.  80,  holding  that  a  pre- 
emption right  constituted  a  8X)ecific  claim  to  a  particular  tract  of  land  from 
the  first  inception  of  the  claim,  but  a  New  Madrid  certificate  constituted 
no  claim  to  any  particular  tract  until  lawfully  located;  Harrison  ▼.  Lewis, 
27  Ark.  154,  holding  that  one  who  had  entered  land  at  private  entiy,  after  it 
had  been  publicly  offered  for  sale,  and  paid  the  purchase  money  as  fixed  by 
the  act,  could  not  be  deprived  of  his  right  to  a  patent  by  failure  of  the  land 
agent  to  make  the  proper  entries ;  Oats  v.  Watts,  28  Ark.  247,  holding  that 
the  act  of  registration  of  a  mortgage  was  complete  on  the  filing  thereof  of 
record  in  the  proper  ofiQce  with  the  person  in  charge,  and  payment  of  the 
fees;  Chowning  v.  Stanfield,  49  Ark.  93,  4  S.  W.  278,  holding  that  when 
lands  are  lawfully  entered  in  the  proper  office,  the  receiver's  re<;eipt  for  the 
fall  purchase  money  is  prima  facie  evidence  that  purchaser  has  complied 
with  the  law,  and  he  thereby  acquires  a  right  to  a  patent ;  Chapman  v.  Quin, 
56  Cal.  276,  affirmed  in  111  U.  S.  445,  28  L.  Ed.  476,  4  Sup.  Ct.  508,  holding 
that  a  claimant  who  was  prevented  from  ^ling  his  proof  by  a  rule  of  the 
land  office,  forbidding  such  filing  after  commencement  of  a  contest  between 
other  parties  for  same  land,  was  not  in  a  position  to  contest  the  right  of 
another  pre-emptioner  to  whom  a  patent  had  been  issued;  Roberts  v.  Geb- 
hart,  104  Cal.  69,  37  Pac.  783,  holding  that  an  attempted  selection  of  lieu 
land  by  the  State,  not  approved  by  the  Secretary  of  the  Interior,  did  not 
give  the  State  any  legal  or  equitable  right  to  the  land ;  McNce  v.  Donahue, 
76  Cal.  506,  18  Pac.  441,  holding  that  a  person  who  complies  with  all  the 
requisites  necessaiy  to  enable  him  to  obtain  a  patent  is  to  |^e  regarded  as  the 
equitable  owner;  State  v.  Trustees  of  Internal  Imp.  Fund,  20  Fla.  405,  hold- 
ing the  courts  will  not  issue  mandamus  to  compel  trustees  to  make  a  deed 
of  land  contracted  for,  when  it  is  apparent  the  interests  of  other  parties  not 
before  the  court  are  involved;  Fremont  and  Mills  Counties  v.  Burlington 
etc.  R.  R.  Co.,  22  Iowa,  129,  holding  if  the  acts  of  an  executive  officer  violate 
vested  rights^  though  in  the  certification  of  land  previously  granted  by  Con- 
gress his  action  is  subject  to  review  by  the  courts;  Gibson  v.  Chouteau,  39 
Mo.  563,  holding  that  an  order  of  the  surveyor-general,  under  instructions 
from  the  commissioner  setting  aside  a  survey  location  and  patent  certificate 
for  insufficient  reason,  were  without  authority  of  law;  Smiley  v.  Sampson, 
1  Keb.  83,  holding  that  refusal  of  the  register  to  receive  and  file  a  pre- 
emptor's  declaration  was  misconduct,  which  did  not  prejudice  the  pre- 
emptor'a  rights;  Morton  v*  Green,  2  Neb.  474,  holding  that  courts  oannot 
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interfere  in  controversies  between  adverse  claimants  of  public  lands  until 
the  government  has  parted  with  the  legal  title ;  Parker  v.  Kuhn,  19  Neb.  396, 
27  N.  W.  399,  where  a  party  has  in  due  time  submitted  a  bill  of  exceptions 
to  a  judge  for  his  signature,  the  delay  of  the  judge  in  signing  will  not  pre- 
judice his  right  of  appeal;  Tarpey  v.  Madsen,  17  Utah,  360,  53  Pac.  998, 
holding  that  a  pre-emptor  who  was  prevented  from  filing  his  claim  by  failure 
of  the  land  register  to  open  his  office  within  the  time  allowed  fpr  filing 
claims,  did  not  lose  his  rights ;  dissenting  opinion  in  Gaines  v.  Hale  and  Rec- 
tor, 26  Ark.  206,  majority  holding  that  the  acts  of  the  register  and  receiver 
were  not  void  and  could  not  be  attacked  collaterally  except  in  a  proceeding 
between  the  United  States  and  the  claimant;  dissenting  opinion  in  Hutton 
V.  Frisbie,  37  €al.  512,  to  point  that  the  effect  of  the  act  of  Congress  of  1863 
was  to  interfere  with  the  equitable  right  of  a  pre-emptioner  who  had  partly 
performed  his  conditions;  dissenting  opinion  in  Chapman  v.  Quinn,  66  Cal. 
294,  majority  holding  that  a  claimant  prevented  from  filing  his  proof  by  a 
rule  of  the  land  office  was  not  in  a  position  to  contest  the  right  of  another 
pre-emptioner  to  whom  a  patent  was  issued ;  Caldwell  v.  Robinson,  59  Fed. 
659,  in  discussion  of  the  differences  in  the  statutes  as  to  the  absolute  right 
to  title  given  to  a  settler  on  compliance  with  certain  conditions. 

Distinguished  in  Russian-American  etc.  Co.  v.  United  States,  199  U.  S. 
578,  50  L.  Ed.  316,  26  Sup.  Ct.  157,  value  of  improvements  made  on  public 
lands  in  Alaska  by  mere  trespasser  occupying  land  without  shadow  of  title 
cannot  be  recovered  from  United  States  upon  selection  of  land  by  govern- 
ment for  fish  culture  station;  McCord  v.  Hill,  111  Wis.  528,  87  N.  W.  484, 
holding  under  act  of  Congress,  June  3,  189B,  relating  to  confirmation  of 
homestead  entries  prematurely  commuted,  the  six  months'  residence  is  not 
required  to  be  subsequent  to  entry ;  Ritchie  v.  Griffiths,  1  Wash.  430,  22  Am. 
St.  Rep.  157, 12  L.  R.  A.  387,  25  Pac.  341,  holding  that  the  weight  of  author- 
ity was  in  favor  of  the  view  that  the  record  can  be  relied  upon  by  subse- 
quent purchasers  without  actual  notice,  and  that  constructive  notice  cannot 
be  given  by  an  attempt  to  comply  with  the  registration  laws;  McSorley  v. 
Hill,  2  Wash.  643,  644,  27  Pac.  554,  as  inapplicable  to  a  case  where  the  main 
question  was  whe^ther  the  right  to  a  patent  did  become  vested,  and  holding 
that  the  issue  of  a  certificate  under  the  donation  law  gave  the  grantee  no 
vested  right,  where  the  commissioner  reversed  the  action  of  the  local  officers. 

Qualified  in  St.  Paul  etc.  R.  R.  Co.  v.  Sage,  71  Fed.  47,  17  C.  C.  A.  558, 
holding  that  the  claimant  must  be  without  fault  or  negligence  himself,  and 
that  a  railroad  company  was  estopped  from  insisting  that  its  line  was  fixed 
by  the  filing  of  a  rejected  map  by  acquiescence  in  the  decision  rejecting  the 
map. 

Rights  acquired  by  pre-emption.    Note,  23  Am.  Dec.  493. 

Pre-emption  right,  when  covered  by  the  law,  becomes  a  legal  right  subject 
to  be  defeated  only  by  a  failure  to  perform  the  conditions  annexed  to  it. 

Approved  in  Moss  v.  Dowman,  176  U.  S.  418,  44  L.  Ed.  528,  20  Sup.  Ct. 
430,  following  rule;  Manley  y.  Tow,  110  Fed.  247,  holding  act  of  March  3, 
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1887,  §  4,  relating  to  forfeiture  of  railroad  land  grants,  does  not  entitle 
purchaser  of  nneamed  lands  after  passage  of  act  to  land,  as  against  home- 
steader .whose  settlement  antedated  purchase ;  Deweese  v.  Reinhard,  61  Fed. 
779,  10  C.  C.  A.  55,  holding  settler  under  homestead  laws,  whose  applica- 
tion is  rejected,  cannot  maintain  suit  to  cancel  certification  of  land  to 
State  on  ground  that  such  land  was  not  subject  to  selection  by  State ;  State 
T.  Bridges,  22  Wash.  66,  79  Am.  St  Rep.  916,  60  Pao.  61,  holding  where 
purchaser  of  tide-lands  has  performed  all  statutory  preliminaries  entitling 
him  to  contract,  he  acquires  vested  right  which  cannot  be  taken  away  from 
him  by  repeal  of  statute;  The  Yosemite  Valley  Case,  15  Wall.  91,  92,  21 
li.  Ed.  85»  87»  as  being  true  only  in  a  general  sense,  but  holding  that  a  claim 
of  pre-emption  can  never  arise  when  the  law  does  not  provide  for  a  sale 
of  the  property;  Bates  v.  Herron,  35  Ala.  123,  holding  that  a  patent  to 
land  to  which  the  government  had  no  title,  or  which  was  not  subject  to 
sale,  is  void  as  an  evidence  of  title;  Gaines  v.  Hale,  16  Ark.  24,  holding 
that,  when  a  right  of  pre-emption  had  accrued,  it  was  the  duty  of  the  gov- 
ernment to  allow  claimants  to  make  the  necessary  proof  and  pay  for  their 
lands ;  W3mn  v.  Morris,  16  Ark.  435,  holding  that  cultivation  and  possession 
being  established  was  sufiQcient  to  establish  a  legal  right  which  could  only 
be  lost  by  failure  to  observe  the  conditions;  Robinson  v.  Forrest,  29  Cal. 
320,  holding  that  a  pre-emption  claim  is  sufficient  to  enable  the  claimant  to 
question  the  validity  of  a  title  claimed  under  the  State;  Franklin  v.  Kelley, 
2  Neb.  90,  holding  that  until  the  pre-emptor  has  paid  for  the  land  all  he 
has  is  a  mere  right,  he  exercises  his  right  when  he  makes  the  purchase; 
Garcia  v.  Callender,  125  N.  Y.  311,  26  N.  E.  284,  construing  a  covenant  giv- 
ing the  grantor  the  "right  of  pre-emption,"  holding  that^  by  analogy  to 
the  term  as  used  in  the  pre-emption  laws,  it  was  a  first  right  to  purchase 
vrhen  the  owner  desired  to  sell  at  the  price  specified;  dissenting  opinion  in 
Hutton  V.  Frisbie,  37  Cal.  515,  to  point  that  a  pre-emption  claim  whilst 
the  proceedings  to  perfect  it  are  in  fieri  is  recognized  by  the  government 
as  property;  dissenting  opinion  in  Kahn  v.  Old  Telegraph  etc.  Co.,  2  Utah, 
^12,  to  point  that  a  mining  locator  may  sue  for  possession  and  bring  eject- 
ment; McTyer  v,  McDowell,  36  Ala.  48,  as^to  nature  and  extent  of  the 
right  of  pre-emption  whether  more  than  a  mere  privilege,  collecting  authori- 
ties, pro  and  con. 

Distinguished  in  The  Yosemite  Valley  Case,  15  Wall.  93,  21  L.  Ed.  87, 
showing  that  neither  a  settler  nor  any  other  person,  by  acquiring  a  right 
to  be  preferred  in  the  purchase  of  property  provided  a  sale  is  made  by 
the  owner,  can  acquire  a  right  to  compel  the  owner  to  sell,  or  such  an  in- 
terest in  the  property  as  to  deprive  the  owner  of  the  power  to  control  its 
disposition;  Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A.  30,  holdinc:  that 
one  who  had  not  acquired  a  right  to  a  tract  of  land  could  not  maintain  a 
suit  in  equity  to  charge  the  owner  with  a  trust  in  his  favor;  Gaines  v.  Hale 
and  Rector,  26  Ark.  196,  holding  that,  when  the  time  for  performance  of 
-the  conditions  had  passed,  tha  claimants  could  not  make  proof  to  the  sa'^is- 
f action  of  the  receiver  and  register;  People  v.  Shearer,  30  Cal.  653,  holding 
that  land  in  the  occupancy  of  a  pre-emptioner,  and  to  which  a  pre-emption 
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right  has  attached,  may  be  withdrawn  by  Congress  from  the  operation  of 
the  pre-emption  laws  at  any  time  before  payment  has  been  made  for  same; 
Hutton  V.  iFrisbie,  37  Cal.  495,  497,  to  same  effect. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  567. 

Pre-emption  light,  under  act  of  1830,  is  limited  to  the  qnarter-section  on 
which  the  improvement  is  made.  Less  than  a  legal  subdivision  of  a  section 
or  fraction  cannot  he  taken  by  the  occupant. 

Approved  in  Hutton  v.  Frisbie,  37  Cal.  485,  489,  holding  the  act  of  March 
3,  1863,  granting  the  right  of  pre-emption  to  purchasers  on  the  ^oscol 
rancho  dtocribed  the  specific  land  which  each  purchaser  from  Vallejo  was 
entitled  to  enter,  and  these  were  not  open  to  pre-emption. 

Grant  by  Congress  to  State  of  Arkansas,  of  land  for  the  erection  of  a 
courthouse,  must  be  so  construed  as  not  to  interfere  with  and  impair  vested 
rights. 

Approved  in  dissenting  opinion  in  Trustees  v.  Brainard,  12  111.  514, 
majority  holding  that  the  right  of  pre-emption  of  canal  lots  under  statute 
of  1843,  was  limited  to  lands  on  which  claimant  had  made  improvements. 

^Miscellaneous.  Cited  in  Cunningham  v.  Ashley,  14  How.  379,  14  L.  Ed. 
463  (reversing  13  Ark.  656),  as  an  adjudication  on  a  claim  of  pre-emption 
listed  as  allowed;  Lytle  v.  State,  22  How.  202,  16  L.  Ed.  309,  being  a  fur- 
ther appeal  in  the  matter  of  the  principal  case ;  Lytle  v.  State,  17  Ark.  634, 
further  litigation  in  princip&l  case  refemng  to  it  for  statement  of  the  facts. 

9  How.  336-351,  13  L.  Ed.  164,  BOSWELL  V.  OTIS.      ^ 

Jurisdiction  is  acquired  as  against  the  person  by  service  of  process;  as 
against  defendant's  property  within  the  court's  jurisdiction,  by  certain  proceed- 
ings, in  whicb  case  defendant  is  not  personally  bound  beyond  the  property. 
Whether  the  proceeding  against  the  property  is  by  attachment  or  bill  in  chan- 
cery, it  must  be  substantially  in  rem. 

Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  8  L.  R.  A.  (N.  S.) 
537,  78  C.  C.  A.  467,  holding  void  Kirby's  Dig.,  §  835  (Ark,),  authorizing 
personal  judgment  against  foreign  corporation  on  cause  of  action  in  favor 
of  resident  on  service  of  summons  on  State  auditor;  Colston  v.  Southern 
Home  Bldg.  etc.  Assn.,  99  Fed.  312,  refusing  to  entertain  suit  for  appoint- 
ment of  receiver  while  prior  suit  for  same  purpose  is  pending  in  State 
court,  though  latter  court  has,  on  preliminary  application,  refused  to 
appoint  receiver;  Rodgers  v.  Pitt,  96  Fed.  675,  holding  where  suit  is  com- 
menced in  State  court  but  no  proceedings  are  had  after  filing  answer,  and 
certain  plaintiffs  sell  interests  in  property  involved  to  nonresident  who  files 
suit  in  Federal  court  against  same  defendants  who  appeared,  and  injunction 
was  granted.  Federal  court  will  not  relinquish  jurisdiction;  Caldwell  v. 
Amour  &  Co.,  1  Penne.  (Del.)  550,  43  Atl.  519,  holding  11  Laws  Del.,  c.  192, 
§  1,  relative  to  service  of  process  on  nonresidents  doing  business  in  State 
by  branch  or  agency,  is  void ;  Brand  v.  Brand,  116  Ky.  791,  63  L.  B.  A.  206, 
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76  S.  W.  870,  where  nonresident  defendant  had  property  within  State,  Cir- 
cuit Court  of  county  where  such  pn^erty  was  located  acquired  jurisdiction 
of  defendant  to  extent  of  its  value  oi  levy  of  attachment  therein ;  Clapp  v. 
Houg,  12  N.  D.  606,  102  Am.  St  Bep.  589,  65  L.  B.  A.  757.  98  N.  W.  712, 
holding  void  Rev.  Codes  1899,  §  632,  subd.  2,  relating  to  appointment  of 
special  administrator  where  death  of  person  is  not  satisfactorily  proven, 
when  applied  to  estate  of  living  person;  Kemper-Thomas  Paper  Co.  v. 
Shyer,  108  Tenn.  460,  453,  67  S.  W.  857,  858,  holding  Shannon's  Code, 
§  5298,  relative  to  execution  in  nonresident  attachment  proceedings  is  void 
in  so  far  as  it  attempts  to  authorize  execution  for  amount  over  impounded 
property;  Jennings  v.  Rocky  Bar  G.  M.  Co.,  29  Wash.  729,  70  Pac.  138, 
holding  where  court's  orders  personally  served  on  corporation's  officers  re- 
strains them  from  delivering  stock,  stock  is  within  dominion  of  court,  so 
that  it  can  adjudicate  its  ownership;  Pennoyer  v.  Neff,  95  U.  S.  724,  24 
Ii.  Ed.  569,  holding  a  State  may  hold  property  of  a  nonresident  within  the 
State  to  satisfy  claims  of  a  citizen  against  him ;  Heidritter  v.  Elizabeth  Oil- 
Cloth  Co.,  112  U.  S.  301,  28  h.  Ed.  732,  5  Sup.  Ct.  138,  holding  proceedings 
for  forfeiture  under  the  revenue  laws  were  in  the  nature  of  proceedings 
in  rem,  and  were  valid,  though  the  service  was  constructive;  Amdt  v. 
Griggs,  134  U.  S.  324,  3S  L.  Ed.  920,  10  Sup.  Ct.  560,  holding  that  a  State 
has  power  by  statute  to  provide  for  the  adjudication  of  titles  to  real  estate 
within  its  limits,  as  against  nonresidents  who  are  brought  iiito  court  only 
by  publication;  Mexican  Cent.  R.  R.  Co.  v.  Pinkney,  149  U.  S.  209,  37 
L.  Ed.  705,  13  Sup.  Ct.  865,  holding  Texas  statutes  giving  the  effect  of  a 
general  appearance  to  a  special  appearance  to  challenge  jurisdiction,  is 
not  binding  on  Federal  courts  in  Texas  so  as  to  confer  jurisdiction  over 
person  of  defendant;  Shields  v.  Coleman,  157  U.  S.  178,  39  L.  Ed.  664, 
15  Sup.  Ct.  574,  holding  the  Federal  court  had  no  power  to  appoint  a  re- 
ceiver and  take  away  the  property  from  a  receiver  previously  appointed  by 
a  State  court;  In  re  Johnson,  167  U.  S.  124,  42  L.  Ed.  104,  17  Sup.  Ct.  737, 
holding  jurisdiction  of  the  Federal  courts  under  act  of  March  1,  1895,  as  to 
courts  in  Oklahoma,  was  acquired,  not  by  the  commission  of  an  ofTcnse,  but 
by  service  of  process  on  the  person;  The  Globe,  2  Blatchf.  431,  Fed.  Cas. 
5483,  holding  a  proceeding  in  rem  is  an  exception  to  general  rule,  and  binds 
the  res  without  personal  notice  to  the  party  interested;  Galpin  v.  Page,  1 
Sawy.  334,  Fed.  Cas.  5205,  holding  that  a  suit  to  establish  an  alleged  part- 
nership which  had  become  dissolved*  by  death,  and  for  a  winding-up  and 
distribution,  was  a  proceeding  quasi  in  rem,  not  requiring  personal  service 
on  all  parties;  Galpin  v.  Page,  3  Sawy.  113,  Fed.  Cas.  5206,  holding  there 
can  be  no  personal  judgment  on  service  by  publication  against  a  nonresident 
of  State,  except  as  a  means  of  reaching  his  property,  situated  at  the  time 
within  the  State ;  Daily  v.  Doe,  3  Fed.  918,  holding  jurisdiction  over  a  ves- 
sel is  acquired  by  its  seizure  by  the  marshal  under  process  of  the  court, 
which  is  notice  .to  all  persons  interested;  Porter  Land  &  Water  Co.  v. 
Baskin,  43  Fed.  328,  holding,  in  a  suit  to  establish  a  trust  in  real  estate, 
service  may  be  had  on  a  nonresident  by  publication,  though  the  bill  also 
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prays  an  accounting  and  other  relief;  Single  v.  Scott  Paper  Mfg.  Co.,  55 
Fed.  556,  557,  holding  that  Federal  qpurts,  sitting  in  Ohio,  may  enforce  a 
State  remedy  for  specific  performance  of  contract  to  convey  real  estate  in 
that  State,  as  against  a  nonresident,  and  may  acquire  jurisdiction  by  con- 
45tructive  service;  L3mde  v.  Columbus  etc.  R.  R.  Co.,  57  Fed.  997,  holding 
a  decree  of  a  State  court  is  inoperative  as  to  land  out  of  the  State ;  United 
States  V.  Southern  Pac.  R.  R.  Co.,  63  Fed.  486,  holding  a  suit  to  quiet  title 
to  real  estate  is  in  rem  to  the  extent  of  settling  the  question  of  the  title  to 
the  lands;  Borden  y.  State,  11  Ark.  566,  569,  holding  that  in  proceedings 
against  the  person,  unless  the  court  has  first  acquired  jurisdiction,  both 
of  the  subject  matter  and  the  person,  it  can  render  no  valid  judgment  af- 
fecting life,  liberty,  property  or  reputation ;  Duke  v.  State,  56  Ark.  499,  20 
S.  W.  604,  ruling  that  a  proceeding  to  foreclose  a  real  estate  bank  mortgage 
under  act  of  1861,  on  constructive  notice,  is  in  rem  and  valid;  Loaiza  v. 
Superior  Court,  85  Cal.  32,  20  Am.  St.  Bep.  209,  9  L.  R.  A.  381,  24  Pac.  712, 
sustaining  jurisdiction  in  suit  to  rescind  a  contract  made  in  State  for  land 
in  Mexico,  as  substantially  in  rem,  and  where  service  was  by  publication; 
Mitchell  v.  Ferris  &  Co.,  5  Houst.  40,  holding  that  a  court  which  renders 
judgment  in  another  State,  must  have  had  jurisdiction  of  the  subject  mat- 
ter of  the  suit,  or  of  the  cause  of  action,  and  the  defendants,  and,  if  the 
proceedings  is  in  rem^  of  the  res  itself,  or  else  it  is  not  conclusive  beyond 
the  limits  of  the  State  where  given;  Harris  v.  Pullman,  84  111.  25,  25  Am. 
Rep.  419,  holding  a  decree  against  parties  who  are  beyond  the  limits  of 
State,  on  constructive  notice,  can  only  affect  property  within  jurisdiction 
of  court;  Patterson  v.  L3mde,  112  111.  206,  discussing  a  bill  by  creditors  of 
an  insolvent  foreign  corporation  against  stockholders  to  comi>el  them  to 
pay  unpaid  subscriptions  to  satisfy  a  foreign  judgment,  because  it  was 
impossible  to  acquire  jurisdiction  of  the  corporation  having  no  property  in 
State ;  Bickerdike  v.  Allen,  157  111.  100,  29  L.  R.  A.  784,  41  N.  E.-  741,  where 
a  proceeding  by  sci.  fa.  is  instituted  to  revive  a  judgment  against  a  non- 
resident, judgment  of  revival  is  not  valid  unless  the  nonresident  has  been 
personally  served,  or  has  not  appeared;  Eastman  v.  Wadleigh,  65  Me.  255, 
20  Am.  Rep.  697,  holding  a  judgment  of  attachment  was  a  proceeding  in 
rem,  good  only  against  the  particular  property  attached,  and  of  no  effect 
as  to  the  person  of  defendant  or  his  other  property;  Plurede  v.  Levasseur, 
89  Me.  177,  36  Atl.  112,  holding  that  ^n  action  to  enforce  a  lien  by  attach- 
ment on  logs  might  be  enforced,  without  regard  to  the  ownership  of  the 
logs  or  residence  of  the  debtor;  Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  449, 
96  Am.  Dec.  660,  holding  in  action  by  a  city  to  recover  cost  of  removing 
a  nuisance,  if  the  defendant  were  not  notified,  none  of  the  findings  or 
adjudications  bind  him;  Moore  v.  Wayne  Circuit  Judge,  55  Mich.  87,  20 
N.  W.  803,  holding  that  in  absence  of  service  on  a  nonresident  defendant, 
or  his  voluntary  appearance,  the  court  can  only  inquire  the  amount  of  his 
obligation  to  citizens  to  ascertain  extent  necessary  to  control  disposition 
of  the  property ;  Sliepherd  v.  Ware,  46  Minn.  177,  24  Am.  St.  Rep.  214,  48 
N.  W.  774,  holding  State  might  authorize  an  action  to  determine  diverse 
claims  to  land,  with  constructive  or  substituted  service,  and  the  judgment 
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would  affect  the  property  only;  Lantry  v.  Parker,  37  Neb.  358,  55  N.  W. 
964,  holding,  under  the  code  of  Nebraska,  a  statutory  potion  of  ejectment 
may  be  brought  against  a  nonresident  and  service  obtained  by  publication ; 
Eastman  v.  Dearborn,  63  N.  H.  366,  holding  a  judgment  by  default  against 
one  not  an  inhabitant  of  State,  and  where  no  service  except  by  publica- 
tion,, is  not  in  personam,  and  only  affects  the  property  attached  on  the  writ; 
Schwinger  y.  Hickok,  53  N.  Y.  285,  holding  that,  under  laws  of  New  York, 
a  deficiency  judgment  in  personam  against  a  nonresident  mortgagor,  who 
had  neither  appeared  nor  been  served,  was. void;  Thompson  v.  The  J.  D. 
Morton,  2  Ohio  St.  30,  59  Am.  Dec.  661,  distinguishing  between  proceed- 
ings in  rem  and  in  personam,  and  holding  no  personal  notice  is  required  in 
former  case;  Burtners  v.  Keran,  24  Gratt.  61,  holding  that  the  fact  that  a 
defendant  had  no  notice  of  a  suit  in  another  State,  was  not  a  valid  objec- 
tion to  the  record  of  it  as  evidence  in  another  suit  in  State  of  residence; 
Atchison  ▼.  Rosalip,  3  Finn.  292,  holding  a  suit  by  attachment  without 
personal  service,  was  in  rem,  and  would  bind  only  the  property  attached 
in  hands  of  garnishee ;  Bragg  v.  Gaynor,  85  Wis.  484,  21  L.  B.  A.  166,  55 
N.  W.  924,  holding  that  debts  owing  by  a  resident  to  a  nonresident,  are 
property  within  the  State,  which  can  be  subjected  to  equitable  jurisdiction 
of  State  courts  in  action  against  the  nonresident  served  by  publication; 
dissenting  opinion  in  State  v.  Ross,  118  Mo.  53,  23  S.  W.  203,  to  point 
that  the  court  which  first  takes  cognizance  of  a  case  acquires  the  right  of 
control  of  the  "res,"  which  no  other  court  of  co-ordinate  jurisdiction  can 
interfere  with. 

Whether  jurisdiction  of  suit  for  specific  performance  of  land  contract 
within  territorial  jurisdiction,  may  rest,  upon  constructive  service 
upon  nonresident.    Note,  2S  L.  B.  A«  (N.  S.;  1137. 

Service  of  process  constituting  due  process  of  law.  Note^  60  L.  B.  A. 
583,  599. 

Jurisdiction  having  been  acquired  against  the  person  by  service  or  Tolun- 
tary  appearance,  a  court  of  general  Jurisdiction  will  settle  the  matter  in  con- 
troversy. But  where  a  special  Jurisdiction  Is  authorized  by  statute,  even  If 
ezcnsed  by  a  court  of  general  jurisdiction,  it  is  limited  to  the  cases  enumerated 
In  the  statute,  and  the  power  of  the  court  operates  only  on  property  within  its 
Jurisdiction. 

Approved  in  Barney  v.  De  Kraft,  6  D.  C.  364,  decree  of  divorce  in  Iowa 
by  default,  where  nonresident  husband  was  not  served  with  process  within 
State  and  did  not  appear,  has  no  extraterritorial  validity;  dissenting  opin- 
ion in  Richards  v.  Easft  Tenn.  Ry.  Co.,  106  Ga.  672,  33  S.  E.  216,  majority 
holding  where  trustee  for  benefit  of  infants  has  not  legal  fee  to  property, 
chancellor  may,  on  ex  parte  petition,  order  sale  of  legal  and  equitable 
estate  for  benefit  of  beneficiaries  under  trust;  Cossitt  v.  Biscoe,  12  Ark. 
98,  holding  the  allowance  and  classification  of  a  claim  of  a  creditor  by  the 
probate  court  is  judicial,  and  cannot  be  set  aside  and  reclassified  on  the 
application  of  other  creditors;  Broghill  v.  Lash,  3  G.  Greene,  362,  where 
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service  of  notice  has  been  made  by  publication,  proof  of  due  publication,  as 
required  by  statute,  must  be  made  before  default  can  be  entered ;  Seel/  v. 
Reid,  3  G.  Greene,  379,  holding,  if  the  record  is  silent  as  to  service,  juris- 
diction will  be  presumed,  but  if  it  shows  no  service,  there  is  no  jurisdiction ; 
De  Kraft  v.  Barney,  30  Fed.  Gas.  1071,  holding  that  a  personal  judgment  or 
decree,  obtained  in  any  State  of  the  Union  over  a  nonresident  who  has  not 
'  been  served  with  process  within  the  State,  or  voluntarily  appeared,  has  no 
extraterritorial  validity,  and  does  not  come  within  the  operation  of  article 
IV  of  the  Constitution,  and  that  a  case  of  divorce  is  embraced  within  the 
principle ;  Atchison  etc.  R.  R.  Co.  v.  Maggard,  6  Colo.  App.  94,  39  Pac.  988, 
holding  that  if  defendant  is  not  served  and  does  not  appear,  the  case 
becomes  essentially  a  proceeding  in  rem,  the  only  effect  of  which  is  to 
subject  the  property  attached  to  payment  of  the  demand;  Cooper  v.  Sun- 
derland, 3  Iowa,  123,  66  Am.  Dec.  56,  on  presumptions  of  jurisdiction  in 
courts  of  general  and  limited  jurisdiction,  collecting  authorities. 

Distinguished  in  Cooper  v.  Sunderland,  3  Iowa,  129,  66  Am.  Dec.  61,  as 
not  supporting  the  doctrine  that  when  courts  of  general  jurisdiction  exer- 
cise a  special  and  statutory  authority,  their  acts  will  be  invalid  unless  the 
authority  is  strictly  pursued. 

Validity  of  personal  judgments   on   constructive   service.    Note,   Id 
L.  B.  A.  234. 

Every  departure  from  the  role  that  no  man  shall  be  condemned  in  his  per- 
son or  property  without  notice  and  an  opportunity  to  make  his  defense,  by  » 
proceeding  in  rem,  in  which  a  publication  of  a'  notice  is  substitnted  for  ser- 
vice, should  be  subjected  to  a  strict  legal  scrutiny;  Jurisdiction  is  not  to  be 
assumed  on  the  general  ground  that  the  subject  matter  of  the  suit  is  within  the\ 
power  of  the  court. 

Approved  in  Cohen  v.  Portland  Lodge,  152  Fed.  359,  81  C.  C.  A.  483, 
in  foreclosure  suit,  service  by  publication  upon  nonresident  minor  does  not 
require  mailing  of  copy  of  complaint  and  summons  to  persoii  with  whom 
minor  lives;  Ralya  Market  Co.  v.  Armour  etc.  Co.,  102  Fed.  532,  holding 
service  on  partnership  agent  in  action  against  partnership,  under  State 
statute,  does  not  give  court  jurisdiction  against  nonresident  partner;  Wait 
V.  Kern  River  Mining  etc.  Co.,  157  Cal.  22,  106  Pac.  101,  in  action  for 
specific  performance  of  contract  for  delivery  of  mining  stock,  service  of 
summons  against  nonresident  may  be  by  publication;  Lutz  v.  Roberts  Cot- 
ton-Oil Co.,  3  Boyce  (Del.),  233,  82  Atl.  603,  attachment  of  property  of 
nonresident  under  constructive  service  of  summons  by  publication  will  sup- 
.  port  judgment  against  property,  but  not  against  person ;  Lynchburg  In- 
vestment Corp.  V.  Rudolph,  40  App.  D.  C.  134,  condemnation  proceedings 
void  for  want  of  proper  notice,  where  statute  required  publication  of  notice 
not  less  than  twenty  days  in  three  daily  papers,  and  notice  wfts  given  for 
six  days  only;  Smith  v.  Smith,  123  Minn.  435,  52  L.  R.  A.  (N.  S.)  1061,  144 
N.  W.  140,  courts  of  this  State  may  by  constructive  service  acquire  juris- 
diction to  determine  nonresident  partner's  interest  in  real  estate  of  part- 
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nership  though  accounting  necessaiy;  Gassert  v.  Strong,  38  Mont.  32,  98 
Pac.  501,  in  action  to  enforce  truai  and  compel  transfer  of  legal  title  of 
stock  to  plaintiff  service  by  publication  upon  nonresident  will  sustain  de- 
cree as  to  property;  Hill  v.  Henry,  66  N.  J.  Eq.  156,  57  Atl.  556,  P.  L., 
p.  514,  providing  for  publication  against  unascertained  heirs,  devisees  or 
personal  representatives,  and  decree  against  them  by  their  class  designa- 
tion only  does  not  apply  to  suits  to  quiet  title;  Vick  v.  Floumoy,  147  N.  C. 
214^  60  S.  E.  979,  in  action  to  redeem  land  from  mortgage  nonresident  may 
be  served  personally  beyond  State  in  lieu  of  service  by  publication  under 
statute;  Hawkins  v.  Doe,  60  Or.  439,  Ann.  Oaa.  1914A,  765,  119  Pac.  755, 
in  action  for  specific  performance  of  contract  to  convey  land  service  of 
summons  by  publication  upon  unknown  nonresident  heir  is  valid;  Carter 
Y.  Frahm,  31  S.  D.  393,  141  N.  W.  373,  while  probate  court  in  administra- 
tion of  estate  need  not  have  jurisdiction  of  heirs,  constructive  notice  is 
required  to  give  jurisdiction  of  subject  matter;  Clem  v.  Given 's  Exr.,  106 
Va.  147,  55  S.  E.  568,  in  action  for  specific  performance  of  contract  of  sale 
of  real  estate  against  nonresident  executor  service  may  be  by  publication; 
Phillips  v.  Tompson,  73  Wash.  83,  Ann.  Oaa.  1914D,  672,  131  Pac.  464,^  iu 
action  to  quiet  title  of  real  estate,  service  of  summons  by  publication  upon 
unknown  heirs  is  vand;  dissenting  opinion  in  Jos.  Joseph  ft  Bros.  Co.  v. 
Hoffman,  173  Ala.  590,  Ann.  Oaa.  1914A,  718,  38  L.  B.  A.  (N.  S.)  924,  5G 
South.  223,  majority  holding  that  judgment  of  indebtedness  by  Ohio  court 
acquiring  jurisdiction  of  defendant  by  publication  so  far  as  it  affected  res 
could  be  pleaded  as  defense  in  Alabama  court;  Baldwin  v.  Hale,  1  Wall. 
233,  17  L.  Ed.  534,  holding  insolvent  laws  of  one  State  cannot  discharge 
the  contracts  of  citizens  of  another  State;  Ray  v.  Norseworthy,  23  Wall. 
136,  23  L.  Ed.  118,  12  N.  B.  R.  156,  holding  that  if  a  sale,  ordered  by  a 
Pederal  court  in  bankruptcy,  is  to  pass  an  unencumbered  title  to  property 
previously  mortgaged,  it  is  indispensable  that  the  mortgagee  have  notice 
or  power  to  be  heard ;  Earle  v.  McVeigh,  91  U.  S.  510,  23  L.  Ed.  401,  hold- 
ing that  under  a  State  law  providing  for  service  by  posting  notice  on  usual 
place  of  abode,  a  notice  posted  on  a  house  seven  months  after  defendant 
had  left  it,  was  bad ;  Hart  v.  Sansom,  110  U.  S.  156,  28  L.  Ed.  103,  3  Sup. 
Ct.  589,  holding  that  a  decree  in  x)ersonam,  obtained  after  constructive 
service  by  publication,  will  not  be  recognized  out  of  the  State  where  made, 
nor  in  the  Federal  courts;  Lavin  v.  Emigrant  etc.  Bank,  18  Blatchf.  26,  1 
Pad.  665,  holding  that  a  determination  of  the  fact  of  death,  issue  of  letters 
of  administration,  and  order  for  distribution,  did  not  bind  the  Federal 
courts  when  the  effect  was  to  deprive  a  party  of  his  property  without  duo 
process  of  law ;  Galpin  v.  Page,  1  Sawy,  330,  Fed.  Cas.  5205,  holding,  as  to 
service  by  publication,  that  the  determination  of  the  court  that  service  has 
been  properly  made,  is  conclusive  on  collateral  attack;  Turner  v.  Turner, 
44  Ala.  450,  holding  a  wife's  right  to  alimony  in  a  suit  for  divorce  is  not 
affected  by  a  suit  by  the  husband  in  another  State,  to  which  she  was  made 
a  party  only  by  publication;  Comer  v.  Jackson,  50  Ala.  385,  holding  that 
service  on  Sunday  is  merely  an  irregularity  which  may  be  pleaded,  but  does 
not  render  a  judgment  by  default  void  or  reversible;  Jones  v.  Knox,  51 
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Ala.  370,  holding  when  a  bankruptcy  discharge  is  assailed  by  a  creditor  on 
ground  of  no  notice,  notice  by  publieation  will  be  presumed;  Borden  v. 
State,  11  Ark.  558,  holding  that  notice,  actual  or  implied,  is  •  absolutely 
necessary  to  the  validity  of  a  judgment  against  the  person;  Chauncey  v. 
Wass,  35  Minn.  24,  30  N.  W.  836,  holding  it  was  competent  for  the  legis- 
lature to  provide  that  an  action  to  enforce  payment  of  taxes  should  be 
deemed  commenced  by  filing  the  list  and  publishing  notice,  and  that  such 
proceeding  was  due  process  of  law;  Williams  v.  Lowe,  4  Neb.  398,  where,  in 
a  suit  by  a  corporation  to  subject  shares  to  payment  of  an  assessment,  ser- 
vice was  by  publication,  held  the  purchaser,  after  decree  pro  confesso,  took 
no  title;  Newmarket  Bank  v.  Butler,  45  N.  H.  238,  holding  that  a  discharge 
under  insolvent  law  of  any  State,  was  no  bar  to  an  action  on  a  debt  due 
to  a  citizen  of  another  State,  who  was  not  voluntarily  a  party  to  the  pro- 
ceedings ;  McCoy  v.  Crawford,  9  Tex.  356,  holding  that  when  the  prescribed 
mode  of  personal  service  was  by  delivering  a  copy  of  the  writ  and  petition, 
service  by  reading  it  to  defendant  was  void ;  Wilson  v.  Zeigler,  44  Tex.  660, 
holding  that  the  validity  of  personal  judgments  on  service  by  publication 
had  been  unusually  recognized  within  the  jurisdiction  where  rendered; 
Garrison  v.  Cheeney,  1  Wash.  Ter.  499,  503,  holding  that  service  of  pro- 
ceedings in  chancery  must,  under  the  territorial  law,  be  in  the^  manner 
provided  by  act  of  Congress  in  force  at  the  time;  dissenting  opinion  in 
Conklin  v.  Cunningham,  7  N.  M.  483,  38  Pac.  181,  majority  holding  that 
State  Governor  had  power  to  remove  a  sheriflE  from  of&ce  for  cause,  with- 
out notice. 

Distinguished  in  Nations  v.  Johnson,  24  How.  203,  16 'L.  Ed.  631,  holding 
a  party  duly  served  with  notice  in  a  subordinate  court,  cannot,  after  ap- 
pearing and  answering  and  securing  a  decree,  absent  himself  from  the 
jurisdiction  of  the  appellate  court  and  complain  that  notice  of  the  appeal 
was  served  by  publication ;  Beyer  v.  Trust  Co.,  63  Mo.  App.  528,  holding 
that  a  petition  for  a  personal  judgment  against  a  stockholder  to  attach 
dividends,  required  notice  by  summons  to  make  the  judgment  effective. 

Sufficiency  of  service  by  publication  in  action  for  specific  performance 
of  contract  to  convey  realty.    Note,  Ann.  Oas.  1914A,  770. 

What  demands  may  be  discharged  under  State  insolvent  law.    Note^ 
23  Am.  Dec.  350. 

9  How.  351-355,  13  L.  Ed.  170,  UNITED  STATES  Y.  BBIOOS. 

Under  act  of  1831,  where  the  enacting  clause  was  general,  thougli  tlie  title 
Indicated  that  the  Intention  was  to  protect  timber  reserved  for  naval  puiposea^ 
the  cutting  of  any  description  of  timber  trees  from  public  lands  is  indictable. 
Approved  in  Cutler  v.  Kouns,  110  U.  £.  728,  28  L.  Ed.  308,  4  Sup.  Ct. 
278,  as  to  statute  of  limitation  of  certain  actions,  holding  the  general  rule 
of  construction  was  subject  to  the  qualification  that  general  words  would 
be  construed  more  broadly  than  specific  when  necessary  to  give  effect  to 
the  medning  of  the  legislature;  United  States  v.  Stone,  49  Fed.  850,  holding 
that  a  criminal  prosecution  may  be  maintained  for  cutting  and  removing 
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timber  from  public  lands  of  the  United  States  for  purposes  other  than  tne 
nse  of  the  United  States  navy;  State  v.  Martinez,  11  La.  Ann.  24,  saying 
that  in  a  bail  bond  it  is  not  necessary  to  describe  the  offense  with  the  cer- 
tainty required  in  an  indictment,  and  that,  under  statute  prohibiting  sales 
to  slaves  without  their  master's  consent,  of  specified  articles,  the  word 
"conmiodity"  will  include  liquor;  Bearce  v.  Dudley,  88  Me.  416,  34  AtL 
261,  holding,  in  construing  Revised  Statutes,  chapter  42,  section  6,  the  word 
"  timber '^  included  not  only  Ugs,  but  other  wood  products  suitable  for 
commerce  or  manufacture ;  State  v.  Williams,  35  Mo.  App.  548,  holding  that 
playing  baseball  on  Sundays  is  an  offense  against  the  Missouri  Sunday 
law;  dissenting  opinion  in  State  v.  Lewis,  142  N.  C.  654,  9  Ann.  Caa.  604, 
7  L.  B.  A«  (N.  S.)  669,  55  S.  E.  610,  majority  holding  that  scattered  sec- 
tions in  code  fixed  crime  of  lynching  and  authorized  indictment  in  adjoin- 
ing county. 

Distinguished  in  United  States  v.  The  Helena,  5  McLean,  275,  Fed.  Cas. 
15,342,  reversing  s.  o.,  26  Fed.  Gas.  255,  prescribing  what  allegations  are 
necessary  to  bring  a  case  under  the  statute. 

Bight  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  874,  879. 

Miscellaneous.  Cited  in  United  States  v.  Stone,  49  Fed.  851,  holding 
that  in  an  indictment  under  Revised  Statutes,  section  2461,  an  allegation 
of  ''cutting  and  removing"  timber,  was  not  a  statement  of  two  offenses  in 
one  count. 

9  How.  356-366,  13  L.  Ed.  172,  QAINES^y.  KIOHOLSON. 

In  a  suit  to  set  aside  a  land  patent  for  fraud,  a  decree  wUl  not  be  made 
imlefls  the  fraud  alleged  is  established  by  the  evidence.  Fraud  is  not  to  be 
Iireamned.  In  the  absence  of  fraud,  the  question  is  one  of  conflicting  title  and 
purely  of  law. 

Approved  in  Snider  v.  Ostrander,  26  Colo.  App.  471,  145  Pac.  285,  in 
suit  by  patentee  of  public  lands  to  correct  mistakes  in  patents  whereby 
land  given  to  another,  equity  will  not  cancel  patent,  but  will  declare  legal 
title  held  in  trust  for  one  entitled ;  Lawrence  v.  Bowman,  McAll.  428,  Fed. 
Cas.  8134,  holding  that  where  fraud  is  alleged  an  injunction  may  be  granted 
to  stay  the  trial  of  an  action  of  ejectment  at  law;  Biddle  Boggs  v.  Merced 
Min.  Co.,  14  Cal.  364,  holding  that  the  rights  of  a  patentee  cannot  be 
prejudiced  in  a  collateral  action  to  which  the  patentee  b  not  a  party ;  Hen- 
wood  V.  Jarvis,  27  N.  J.  Eq.  258,  holding  where  a  complainant  has  a  dis- 
tinct ground  of  equitable  relief,  aside  from  his  defense  at  law,  he  will  not 
be  obliged  to  abandon  his  legal  defense  before  equity  will  enjoin  the  suit 
at  law ;  dissenting  opinion  in  Gaines  v.  Rector,  26  Ark.  207,  majority  hold- 
ing that  a  judgment  based  on  a  properly  canceled  certificate  of  entry  will 
not  be  enforced. 

Presumptions  and  burden  of  proof  as  to  fraud.    Note,  1  Ann.  Oas.  810. 

Injunction  against  proceedings  in  court  of  law  in  case  of  fraud,  acci- 
dent, or  mistake.    Note,  5  Ann.  Cas.  727. 
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Under  statute  of  1803  tbe  title  of  BCissiesippi,  on  the  eztinguisliment  of  tbe 
Indian  right  of  occupancy,  became  vested,  if  vested  at  all,  as  soon  as  the  sur- 
veys were  made,  and  the  sixteenth  section  is  d^dgnated.  No  patent  is  ever 
issued  for  these  school  sections. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  393,  46  L.  Ed.  965,  22 
Sup.  Ct.  658,  holding  lands  in  Red  Lake  Indian  reservation  did  not  pass 
under  schoof  land  grant  of  Minnesota ;  Wallace  v.  Adams,  143  Fed.  722,  74 
€.  C.  A.  540,  claimants  of  citizenship  who  secured  judgments  in  their  favor, 
which  were  final  under  29  Stat.  339,  and  30  Stat.  591,  when  rendered,  and 
took  possession  of  lands  as  their  allotments,  before  judgments  were  made 
reviewable,  acquired  no  vested  rights  against  subsequent  legislation  enacted 
prior  to  allotment;  Cooper  v.  Roberts,  18  How.  179,  15  L.  Ed.  840,  as  to 
reservation  of  school  lands  in  Michigan,  holding  that  when  the  public  lands 
were  surveyed  and  marked  out  the  title  of  the  State  became  a  legal  title 
(the  principal  case  left  the  ve;y  point  in  doubt  whether  the  title  did  or 
did  not  vest  in  the  State) ;  Meehan  v.  Jones,  70  Fed.  454,  holding  that  . 
effect  of  the  treaty  of  1863,  with  the  Chippewa  Indians,  as  to  the  reserva- 
tion '^set  apart"  for  the  chief,  was  to  vest  the  title  in  him  on  selection 
made  without  any  need  of  further  patent;  Mintner  v.  Shirley,  45  Miss. 
383,  384,  holding  that  if,  on  account  of  a  previous  appropriation  by  the 
United  States,  the  grant  for  school  lands  cannot  take  effect  on  the  sixteenth 
section,  then  the  like  quantity  of  land  may  be  selected  elsewhere  in  same 
township;  Jones  v.  Madison  County,  72  Miss.  801,  18  South.  91,  holding 
that  after  a  survey  of  the  sections,  and  on  admission  of  Mississippi  as  a 
State,  the  title  and  control  of  the  sixteenth  section  is  vested  in  the  State; 
Ferry  v.  Street,  4  Utah,  534,  11  Pac.  574,  holding  that  sections  16  and  36 
of  the  townships  in  Utah  Territory  are  not  reserved  from  sale  under  the 
general  land  law,  until  such  sections  have  been  officially  surveyed;  United 
States  V.  Elliot,  7  Utah,  392,  26  Pac.  1118,  saying  a  reservation  of  land  for 
school  purposes  is  in  effect  a  grant,  and  title  passes  as  soon  as  the  lands 
are  surveyed;  Ross  v.  Board,  12  Wis.  43,  to  point. that  the  claim  of  the 
State  to  lieu  lands  was  ineffectual  to  pass  any  specific  interest  until  loca- 
tion or  survey. 

Under  the  Dancing  Sahbit  Greek  treaty  with  the  Ohoctaw  Indians,  the  per- 
sons on  whose  behalf  reservations  were  made  were  entitled  to  their  sections,  In 
preference  to  any  other  right  that  could  have  been  previously  acquired  under 
the  government.    No  previous  grant  of  Congress  could  be  paramount. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  13,  44  L.  Ed.  55,  20  Sup.  Ct.  6, 
construing  supplementary  articles  of  September  28,  1830,  to  treaty  of 
Dancing  Rabbit  Creek ;  Holden  v.  Joy,  17  Wall.  247,  21  L.  Ed.  585,  holding 
that  the  treaty  with  the  Cherokee  Nation  did  not  convey  the  neutral  lands, 
and  that  the  United  States  could  convey  same  by  patent;  Gaines  v.  Rector, 
26  Ark.  183,  holding  that  the  United  States  has  the  fee  simple  of  the  land 
occupied  by  the  Indian  tribes,  and  may  disregard  the  Indian  right  and 
convey  title  fee,  or  subject  thereto ;  Land  v.  Keim,  52  Miss.  350,  holding  an 
Indian  treaty  operates  as  a  grant  to  the  reservee,  which  takes  effect  upon 
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the  particular  parcel  when  8x>ecified  and  located,  as  completely  as  if  as- 
signed hy  the  treaty. 

Miscellaneous.  Cited  in  Vincennes  University  v.  State  of  Indiana,  14 
How.  280,  14  L.  Ed.  421,  holding  that  in  principal  case  the  acts  of  Congress 
granting  the  land  to  the*  State,  and  also  the  State  law  appointing  commis- 
sioners to  manage  the  land  had  been  treated  as  valid  and  constitutional. 

9  How.  36^-372,  13  L.  Ed.  177,  BABKOW  ▼.  BEAB. 

General  practice,  where  no  statute  or  usage  to  the  contrary  exists,  Is  not 
to  allow  Interest  on  unliquidated  damages  due  In  ca*^e8  of  ordinary  contract. 

Approved  in  Speers  v.  Union  Drop  Forge  Co.,  180  Mass.  93,  61  N.  E.  827,. 
holding  under  Pub.  Stats.,  c.  171,  §  8,  an  assessment  of  damages  by  an 
assessor  for  breach  of  contract  of  services  bears  interest  from  date  of 
writ. 

Allowance  of  interest.    Note,  51  Am.  Dec.  278. 

9  How.  372-386,  13  L.  Ed.  179,  HABBI80N  ▼.  V08E. 

In  construing  a  penal  statute,  all  reasonable  doubts  concerning  its  mean- 
ing should  operate  in  favor  of  the  respondent.  Where  penalties  are  to  be  re- 
covered, the  proof  must  bring  the  transaction  within  both  letter  and  spirit  of 
the  l»w,  and  usually  show  a  plain  breach  of  both. 

Approved  in  Gk>uld  v.  Staples,  2  Hask.  523,  9  Fed.  162,  holding  the 
penalty  for  not  depositing  ship's  papers  with  the  consul  should  not  be  en- 
forced, when  the  master  was  prevented  by  his  paramount  duty  to  the 
ship,   from  going  to  a  neighboring  port  to  the  consulate  there. 

Bole  of  statutory  construction.    Note,  8  Am.  Dec.  261. 

Under  2  Stat.  203,  §  2,  the  master  of  a  ship  belonging  to  citizen  of 
United  States  is  required  to  deposit  with  consul  his  sea  papers,  which  are 
to  be  returned  to  him  only  on  his  producing  his  clearance  from  the  proper 
officer  of  the  port,  and  compliance  with  the  provisions  of  the  act. 

Approved  in  Seidel  v.  Peschkaw,  27  N.  J.  L.  431,  discussing  duties  of 
consul,  and  holding  that  he  is  a  representative  of  the  United  States  within 
the  meanii^  of  act  of  March  10,  1853,  and  has  authority  to  Administer 
an  oath. 

"Arrival"  of  a  vessel  usually  means  her  coming  into  port  for  special  ob- 
jects of  business,  and  remaining  there  so  long  as  to  render  an  entry  of  the 
vessel  requisite,  and  a  deposit  of  her  papers  with  a  consul,  prudent  and  useful. 
Approved  in  Lawder  v.  Store,  187  U.  S.  284,  47  L.  Ed.  179,  23  Sup.  Ct. 
80,  holding  fruit  becoming  utterly  worthless  and  dumped  overboard  is 
not  subject  to  duty ;  Stone  v.  Shallus,  143  Fed.  488,  74  C.  C.  A.  606,  wholly 
decayed  fruit  imported  in  packages  may  be  culled  out  and  duty  paid  on 
merchantable  quantity  remaining,  regardless  of  its  percentage;  United 
States  V.  Edwin  S.  Hartwell  Lumbeir  Co.,  142  Fed.  436,  73  G.  G.  A.  548, 
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where  merchandise  was  imported  before  tariff  act  of  1897  became  operative 
and  tender  of  entry  before  importation  was  rejected  and  not  renewed  till 
act  went  into  effect,  it  was  subject  to  act  of  1897;  Franklin  Sng.  Ref.  Co. 
V.  United  States,  142  Fed.  378,  73  C.  C.  A.  476,  additional  duty  on  imported 
merchandise  upon  which  export  bounty  has  been-  paid,  is  assessable  only 
on  quantity  entered  irrespective  of  cause  of  shrinkage;  American  Sugar 
Refining  Co.  v.  Bidwell,  124  Fed.  685,  and  American  Sugar  Refining  Co.  v. 
3idwell,  124  Fed.  681,  682,  both  holding  goods  arriving  after  exchange  of 
ratifications  of  Spanish  treaty  are  not  subject  to  duty,  though  shipped 
previous  thereto;  Marriott  v.  Brune,  9  How.  632,  18  L.  Ed.  288,  holding 
that  revenue  should  be  collected  from  the  quantity  or  weight  of  the  mer- 
chandise which  arrives,  i.  e.,  is  imported — ^nothing  is  imported  till  it  comes 
within  the  limits  of  a  port;  Waring  v.  Mayor  etc.  of  Mobile,  8  Wall.  120, 
19  L.  Ed.  S45,  holding  that  a  contract  for  purchase  of  goods,  which  were 
not  to  be  at  the  risk  of  the  purchaser  until  delivered  to  him  in  the  port, 
did  not  constitute  the  purchaser  an  importer;  United  States  v.  Ten  Thou- 
sand Cigars,  2  Curt.  438,  Fed.  Cas.  16,450,  afi&rming  a  decree  of  forfeiture 
of  goods,  brought  into  port  without  a  manifest;  The  Cargo  ex  Lady  Essex, 
39  Fed.  767,  holding  that  a  vessel  driven  ashore  by  stress  of  weather 
has  not  ''arrived"  within  the  limits  of  the  collection  district ;  The  Javirena, 
67  Fed.  155,  14  C.  C.  A.  350,  holding  that  a  vessel  anchoring  within  five 
miles  of  mainland,  for  the  purpose  of  repairing  a  mast,  did  not  enter  a 
port ;  The  Coquitlam,  77  Fed.  749,  751,  32  C.  C.  A.  748,  holding  master  of 
a  foreign  vessel  does  not  violate  Revised  Statutes,  section  3109,  by  merely 
bringing  his  vessel  within  limits  of  United  States  casually,  and  without 
intent  to  unload  or  take  in  cargo  there;  dissenting  opinion  in  Keck  ▼. 
United  States,  172  U.  S.  464,  43  L.  Ed.  517,  19  Sup.  Ct.  265,  defining 
importation  of  goods  as  complete  when  brought  within  limits  of  a  port 
of  entry  with  intention  there  to  unload. 

Master  of  vessel  is  not  required  to  deliver  his  papers  to  a  consol  unless 
arriving  wltb  a  view  to  entry  of  his  vessel  for  the  transaction  of  business,  and 
^  stopping  so  long  as  to  render  such  entry  proper. 

Qualified  in  Gould  v.  Staples,  2  Hask.  524,  9  Fed.  164,  holding  that  if, 
in  order  to  deposit  the  papers,  the  master  must  have  been  absent  from  his 
ship  for  two  nights,  the  anchorage  and  location  being  bad,  the  require- 
ment was  unreasonable  and  would  not  be  sanctioned  by  the  court. 

Jurisdiction  and  powers  of  consuls.    Note,  45  L.  B.  A.  500. 

9  How.  386-390, 13  L.  Ed.  185,  HILL  v.  UNITED  STATES. 

A  sovereign  government  cannot,  ez  delicto,  be  amenable  to  Its  own  ofll- 
cers  or  agents,  employed  under  its  own  authority  for  the  fulfilment  merely  of 
Its  own  legitimate  ends. 

Approved  in  Elirk  v.  United  States,  131  Fed.  339,  bill  not  maintainable 
jointly  against  United  States  and  marshal  to  restrain  seizure  of  complain- 
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ant's  property  on  judgment  in  favor  of  United  States  on  forfeited  recog- 
nizance; Board  of  Education  v.  Volk,  72  Ohio  St.  486,  74  N.  E.  650,  Rev. 
Stats.,  §  2676,  cheating  liability  against  owner  or  possessor  of  premises 
whereon  unlawful  wall  excavation  is  made,  does  not  apply  to  board  of 
education  holding  title  to  lot  being  excavated ;  Adams  v.  Bradley,  5  Sawy. 
221,  Fed.  Cas.  48,  holding  that  the  appearance  of  the  district  attorney 
or  attorney  general,  on  behalf  of  the  State,  without  express  authority  of 
law,  does  not  give  jurisdiction  over  the  State  as  de:^endant  in  an  action; 
Talbot  V.  Homer,  16  Gray,  432,  holding,  in  a  statute  taking  private  prop- 
erty for  public  uses,  a  provision  for  the  assessment  of  damages  and  pay- 
ment by  warrant  from  the  governor  is  sufi&cient  provision  for  compensation 
to  the  owners,  although  the  State  is  not  liable  to  be  sued;  American  Dock 
€o.  y.  Trustees  of  Public  Schools,  32  N.  J.  Eq.  439,  holding,  on  a  suit 
for  foreclosure  of  a  mortgage,  given  to  the  trustees  for  support  of  public 
schools,  the  State  was  not  rendered  liable  to  suit  in  another  action  T^ithout 
its  consent;  Zimmerman  v.  Canfield,  42  Ohio  St.  469,  holding  that  the 
solvency  of  the  State  and  her  municipal  subdivisions  is  presumed  in  the 
absence  of  a  showing  to  the  contrary. 

Distinguished  in  Bush  v.  United  States,  8  Sawy.  326, 13  Fed.  628,  holding 
that,  upon  a  bill  of  review  to  correct  a  decree  given  in  favor  of  the  United 
States,  process  may  be  served  on  its  attorney,  without  any  previous  direc- 
tion of  the  court. 

Perpetnal  injunction  against  United  States  caimot  issue  to  enjoin  proceed- 
ing on  a  Judgment  obtained  by  them,  as  the  government  is  not  liable  to  be  sued, 
except  by  its  own  consent,  igjlven  by  law. 

Approved  in  Chesapeake  etc.  Canal  Co.  ▼.  United  States,  223  Fed.  933, 
Ii.  R.  A.  1916B,  784,  139  C.  C.  A.  406,  in  action  by  United  States  to  Recover 
dividends  on  stock,  presumption  of  pa3nnent  arises  from  lapse  of  more  than 
twenty  years;  United  States  v.  New  York  &  0.  S.  S.  Co.,  216  Fed.  63, 
132  C.  C.  A.  305,  in  libel  suit  by  alien  for  transportation  of  government 
supplies,  where  amount  was  over  one  thousand  dollars,  District  Court  had 
concurrent  jurisdiction  with  Court  of  Claims  under  Tucker  Act;  Buckley 
V.  United  States,  196  Fed.  431,  complainant  cannot  enjoin  Federal  govern- 
ment to  restrain  execution  of  judgment  for  trespass ;  Reeside  v.  Walker,  11 
How.  290,  18  L.  Ed.  700,  where  mandamus  was  refused  to  compel  Secretary 
of  the  Treasury  to  credit  in  account  a  judgment  rendered  against  United 
States ;  United  States  v.  Eckf ord,  6  Wall.  488,  18  L.  Ed.  921,  holding  where 
the  United  States  is  plaintiff,  and  defendant  has  pleaded  setoff,  no  judg- 
ment for  any  ascertained  excess  can  be  rendered  against  the  government; 
United  States  v.  Thompson,  98  U.  S.  489,  25  L.  Ed.  195,  holding  State 
statutes  of  limitation  do  not  bind  the  United, States;  United  States  v.  Lee, 
106  U.  8.  207,  227,  27  L.  Ed.  177,  184,  1  Sup.  Ct.  250,  266,  reaflBrming  the 
principle  that,  except  where  Congress  has  provided,  the  government  can- 
not be  sued;  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct. 
445,  ruling  that  the  United  States  cannot  be  enjoined  from  using  a  patented 
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invention,  its  officers  or  agents  are  personally  liable  though  acting  nnder 
orders;  United  States  v.  Duncan,  4  McLean,  629,  12  111.  541,  Fed.  Cas. 
15,003,  holding  that  United  States  liens  do  not  disturb  specific  liens,  nor 
the  forfeited  lien  of  a  judgment,  but  doubting  whether  it  applies  to  a 
general  lien ;  priggs  v.  Ldght-Boats,  U  Allen,  176,  no  action  at  law  can  be 
maintained  against  the  United  States  in  their  own  courts,  nor  will  a  bill 
in  equity  lie  to  restrain  them  from  collecting  a  judgment  obtained  at  law, 
even  on  the  ground  that  it  has  since  been  paid;  American  Dock  Co.  v. 
Trustees  of  Public  Schools,  32  N.  J.  Eq.  434,  holding  that  specific  perform- 
ance of  a  contract  with  the  State  could  not  be  compelled  by  the  courts. 

Distinguished  in  Bush  v.  United  States,  8  Sawy.  325,  13  Fed.  627,  hold- 
ing that  a  bill  of  review  may  be  brought  to  modify  or  reverse  a  decree 
given  in  a  suit  in  equity  in  favor  of  the  United  States,  for  errors  apparent 
on  the  face  thereof. 

9  How.  300-406,  13  L.  Ed.  187»  TAYLOE  ▼.  MEBOHANTS'  FIBE  INS.  00. 

An  offer  prescribing  the  terms  of  insurance  Is  to  be  deemed  a  valid  under- 
taking to  be  bound  according  to  the  terms,  if  an  acceptance  Is  transmitted  in 
due  course  of  mail;  it  cannot  be  withdrawn,  unless  the  withdrawal  reaches  the 
party  before  his  reply  has  been  transmitted. 

Approved  in  Dailey  v.  Preferred  Masonic  etc.  Ace.  Assn.,  102  Mich. 
298,  26  L.  R.  A.  171,  57  N.  W.  187,  where  action  by  conductor  is  on  policy 
excluding  risk  of  accident  while  entering  or  leaving  moving  train,  na 
recovery  can  be  had  though  application  indicates  no  ^uch  restriction;  Pat- 
rick V.  Bowman,  149  U.  S.  424,  87  L.  Ed.  794,  13  Sup.  Ct.  816,  holding 
when  an  offer  is  made  and  accepted,  by  posting  a  letter  of  acceptance^ 
before  notice  of  withdrawal  is  received,  the  contract  is  complete,  not- 
withstanding a  letter  of  revocation  has  been  mailed  before  the  letter  of 
acceptance ;  Paine  v.  Pacific  Mut.  Life  Ins.  Co.,  51  Fed.  691,  2  C.  C.  A.  459, 
holding  that  a  mere  proposal  for  a  life  policy  was  not  binding  until  accepted 
by  the  company;  Schultz  v.  Phoenix  Ins.  Co.,  77  Fed.  394,  holding  that 
where,  after  correspondence,  the  insurers  telegraphed  offer  to  insure  for 
specified  amount,  and  naming  premium,  a  written  acceptance  of  terms, 
mailed  same  day,  made  a  completed  contract,  though  not  received  by  in- 
surers till  next  day,  and  in  the  interim  the  property  was  burnt;  s.  e.,  on 
rehearing,  80  Fed.  343,  25  C.  C.  A.  453,  holding  that  where  the  telegram 
naming  the  terms  referred  to  specific  forms,  find  the  letter'  of  acceptance 
inclosea  forms  "which  they  trusted  would  be  satisfactory,"  there  was  no 
contract  until  the  forms  were  received  and  accepted;  Kempner  v.  Cohn, 
47  Ark.  527,  58  Am.  Rep.  779,  1  S.  W.  872,  holding  that  an  uncommuni- 
cated  revocation  is,  in  law,  no  revocation;  State  etc.  Ins.  Assn.  v.  Brinkley 
Stave  etc.  Co.,  61  Ark.  5,  54  Am.  St.  Bep.  193,  29  L.  B.  A.  713,  31  S.  W. 
158,  holding  contract  of  insurance  completed  by  application  to  local  agent, 
forwarded  to  and  accepted  by  the  company,  and  signing  and  mailing  of 
policy  to   the  applicant,  and  the  contract  is  governed  by  laws  of  the 
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l>nsmess  domicile;  Union  Central  Life  Ins.  Co.  v.  Pauly,  8  Ind.  App.  94, 
^  N.  E.  192,  as  an  example  of  the  rule  that  there  may  be  a  valid  and 
enforceable  contract  of  insurance  without  payment  or  without  a  manual 
delivery  of  the  policy ;  Wheat  v.  Cross,  31  Md.  103,  104,  1  Am.  Rep.  29,  80, 
holding  that,  until  notice  of  withdrawal  of  an  offer  to  sell  actually  reached 
ihe  intending  purchaser,  the  offer  was  continuing,  and  acceptance  thereof 
<;ompleted  the  contract;  Brauer  v.  Shaw,  168  Mass.  200,  60  Am.  St.  Rep. 
387,  46  N.  E.  618,  holding,  if  an  offer  is  accepted  by  telegraph  before  a 
telegram  revoking  it  has  been  sent,  the  acceptance  being  received  before 
^he  revocation  of  the  offer  is  received,  the  offer  is  outs^nding  when 
accepted,  and  there  is-  a  completed  contract ;  Wylie  v.  Bryce,  70  N.  C.  425, 
holding  that  a  promise  to  pay  a  note  presented  by  holders'  agent,  if  holders 
would  wait  a  specified  time,  was  an  offer  continuing  for  such  reasonable 
time  as  would  enable  the  agent  to  communicate  it  to  his  principals  and 
receive  their  reply;  Wallace  v.  Townsend,  43  Ohio  St.  647,  64  Am.  Rep. 
831,  3  N.  E.  604,  holding  that  until  some  action  is  taken  on  the  basis 
<»f  promised  subscription  it  may  be  revoked,  death  of  the  promisor  before 
^he  offer  is  acted  on  revokes  the  offer;  Haarstick  v.  Fox,  9  Utah,  121,  33 
Pac.  253,  where  a  deceased  had,  before  death,  made  a  written  offer  to  sell 
certain  stock  at  a  price  named,  which  offer  was  accepted,  although  the 
stock  was  not  to  be  delivered  for  forty  days,  held,  the  sale  was  complete 
•on  acceptance  of  the  offer. 

Distinguished  in  HoUingsworth  v.  Germania  etc.  Ins.  Co.,  45  Qa.  297, 
12  Am.  Rep.  681,  holding  that  an  offer  to  cancel  policies  on  performance  c 
•of  certain  conditions  by  the  insurers,  but  which  were  not  complied  with, 
imported  no  cancellation ;  Union  Central  Life  Ins.  Co.  v.  Pauly,  8  Ind.  App. 
96,  35  N.  E.  193,  holding  that,  under  circumstances  of  the  case,  the  com- 
pany's agent  was  justified  in  refusing  to  consummate  the  contract. 

Place  of  the  contract.    Note,  66  Am.  St.  R^.  47,  62. 

Place  where  contract  is  deemed  to  have  been  made.  Note,  99  Am. 
Dec.  669,  671,  672. 

Delivery  and  acceptance  of  policies  of  insurance.  Note,  138  Am.  St. 
Rep.  31,  67. 

Effect  of  binding  slip  or  receipt  as  fire  insurance  contract*  Note^ 
Ann.  Cas.  19140,  729,  731. 

Kight  of  insurer  to  rely  on  conditions  in  fire  insurance  policy  not 
issued  in  accordance  with  oral  contract.  Note,  Ann.  Gas.  1914D, 
654. 

When  contract  of  insurance  is  consummated.    Note,  9  Ann.  Gas.  223. 

Time  when  contract  consisting  of  letters  or  telegrams  showing  offer 
and  unconditional  acceptance  is  complete.    Note,  6  Ann.  Gas.  379. 

Continuance  of  offer  for  reasonable  time  or  until  notice  of  recall. 
Note,  6  £.  R.  G.  89. 
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Knowledge  by  both  parties  at  the  moment  they  become  bound  Ifl  not  essen- 
tial; the  contract  is  complete  on  the  transmission  of  the  acceptance  of  the  offer 
in  the  way  the  parties  themselves  contemplate,  not  at  the  time  the  acceptance 
is  received. 

Approved  in  Utley  v.  Donaldson,  94  U.  S.  45,  24  L.  Ed.  55,  where  parties 
^were  held  bound  to  sale  of  bonds,  with  implied  warranty,  by  unconditional 
Coffer  and  acceptance  by  telegraph;  Garrettson  v.  North  Atchison  Bank,  47 
Fed.  869,  holding,  where  a  person  in  Colorado  telegraphs  to  a  bank  in 
Missouri,  asking  if  it  will  accept  a  certain  check,  to  which  the  bank  agrees 
by  telegraph,  the  contract  of  acceptance  was  completed  in  Missouri,  and 
is  a  Missouri  contract. 

Validity  of  oral  contract  of  insurance.    Note,  6  Ann.  Oaa.  625. 
Terms  and  conditions  of  usual  policy  as  affecting  claim  under  oral 

insurance  contract  or  for  damages  for  breach  of  contract  to  issue 

policy.    Note,  48  L.  R.  A.  (N.  S.)  323,  325. 

The  unquallfled  acceptance  by  one,  of  the  terms  proposed  by  the  other, 
transmitted  by  due  course  of  mail,  is  regarded  as  closing  the  bargain  from  the 
ilme  of  transmission  of  the  acceptance. 

'  Approved  in  Hand  v.  Evans  Marble  Co.,  88  Md.  231,  40  Atl.  900,  follow- 
ing rule ;  Burton  v.  United  States,  202  U.  S.  385,  6  Ann.  Cas.  392,  50  L.  Ed. 
1072,  26  Sup.  Ct.  688,  applying  rule  where  offer  and  acceptance  of  con- 
tract made  by  letter  and  telegram;  Northwestern  Lumber  Co.  v.  Grays 
Harbor  etc.  Ry.  Co.,  208  Fed.  626,  refusing  specific  performance  of  oral 
contract,  where  complainant  insisted  upon  provision  in  written  contract 
for  common  user  of  bridge  not  in  original  agreement  and  refused  to  deliver 
deeds ;  McFarlane  v.  Wadhams,  165  Fed.  991,  guaranty  posted  in  Milwaukee* 
was  Wisconsin  contract,  and  void  because  no  consideration  expressed; 
Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  126  Fed.  354,  61  C.  C.  A.  254,  holding 
where,  after  defendant  sent  notice  of  cancellation  of  policies  for  failure 
to  pay  premiums,  defendant  wrote  plaintiff  that  if  he  still  desired  policies 
to  be  again  put  in  force  they  should  send  check  for  full  amount  by  return 
mail,  and  plaintiff  deposited  check  in  mail  on  same  day  and  before  destruc- 
tion of  insured  buildings,  contract  binding  on  insurer;  Sea  Ins.  Co.  v. 
Johnston,  105  Fed.  291,  44  C.  C.  A.  477,  construing  correspondence  relative 
to  insurance  policy;  Latrobe  ▼.  Winans,  89  Md.  647,  43  Atl.  833,  holding 
where  one  living  in  England  mailed  offer  to  parties  in  Maryland  to  pur- 
chase land  situate  in  that  State,  and  they  mailed  acceptance  in  Mary- 

'  land,  law  of  Maryland  governs ;  Equitable  Life  Assur.  Soc.  v.  Perkins, 
41  Ind.  App.  187,  80  N.  E.  683,  insurance  policy  mailed  in  New  York 
to  agent  in  Kentucky  for  unconditional  delivery  to  plaintiff  is  New  York 
contract ;  New  York  Life  Ins.  Co.  v.  Levy's  Admr.,  122  Ky.  468,  5  L.  R.  A. 
(N.  S.)  739,  92  S.  W.  328,  where  insurance  company  rejected  application 
for  ten  thousand  dollar  policy,  but  issued  policy  for  five  thousand  dollars, 
and  insured  died  on  same  day^  there  was  no  acceptance  of  new  proposal; 
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Western  Union  Tel.  Co.  v.  Sights,  34  Okl.  465,  Ann.  Gas.  19140,  204,  42 
L  B.  A.  (N.  S.)  419,  126  Pac.  236,  in  action  against  telegraph  company 
to  recover  for  negligent  nondelivery  of  telegram  containing  offer  of  con- 
tract, evidence  that  offer  would  have  been  accepted  is  competent ;  Western 
Union  Tel.  Co.  v.  Allen,  30  Okl.  233,  38  L,  R.  A.  (N.  S.)  348,  119  Pac.  982, 
where  telegraph  company  prevents  completion  of  contract  for  sale  of  land 
byiailnre  to  deliver  message,  damages  may  be  recovered;  Van  Arsdaie- 
Osborne  Brokerage  Co.  v.  Cooper,  28  Okl.  601,  115  Pac.  780,  contract  of 
insurance  was  completed  by  agent's  acceptance  of  application,  though  policy 
not  delivered  to  defendant  and  agent  may  recover  on  note  for  premium; 
Tilliams  v.  A.  C.  Burdick  &  Co.,  63  Or.  47,  125  Pac.  846,  where  broker 
JOikeB  counter-offer  by  telegraph  to  dealer's  offer  of  goods  at  certain  price 
bj  telegraph,  and  dealer  accepts  by  telegraph,  contract  is  complete ;  Francis 
V.  Kutual  Life  Ins.  Co.,  55  Or.  289,  106  Pac.  327,  where  company  receives 
application  for  insurance  and  mails  policy  complete  in  form  to  agent  for 
delivery  to  insured,  policy  takes  effect  from  date  of  mailing ;  Northwestern 
Ins.  Co.  V.  Elliott,  7  Sawy.  21,  5  Fed.  229,  holding,  when  a  life  policy 
was  issued  and  forwarded  to  local  agent  in  another  State  for  delivery, 
ihe  vaUdity  of  the  contract  depended  on  the  laws  of  the  State  of  delivery ; 
Winterport  Granite  etc.  Co.  v.  The  Schooner  Jasper,  1  Holmes,  102,  Fed. 
Cas.  17,898,  where  offer  by  letter  to  sell  wood  to  master  of  a  vessel  was 
accepted  by  letter,  held,  the  title  vested  when  the  acceptance  was  mailed; 
In  the  Matter  of  Dodge,  9  Ben.  482,  Fed.  Cas.  3948,  holding  that  a  contract 
to  purchase  negotiable  paper,  offered  by  a  New  York  agent,  was  accepted 
when  the  purchaser  in  Connecticut  mailed  his  letter;  McDonald  v.  Chemical 
Nat.  Bank,  174  U.  S.  620,  48  L.  Ed.  1110,  19  Sup.  Ct.  790,  holding  that 
a  letter  once  mailed  could  not,  except  under  extraordinary  circumstances, 
be  withdrawn,  it  was  in  the  legal  custody  of  the  officers  of  the  government ; 
Andrews  v.  Schreiber,  93  Fed.  369,  holding  contract  completed  by  tele- 
graphic acceptance  of  offer  by  telegram ;  Hartford  Fire  Ins.  Co.  v.  Farrish, 
73  HI.  168,  holding  it  is  not  indispensable  that  a  written  policy  should  be 
issued  in  order  to  render  the  company  liable;  Haas  v.  Myers,  111  111.  426, 
63  Am.  Rep.  635,  holding  if  anything  else  is  left  to  be  settled  in  respect 
to  an  offer  by  mail  or  telegraph,  the  acceptance  of  thd  offer  by  telegraph 
will  not  complete  the  contract  when  the  dispatch  does  not  reach  its  destina- 
tion; Firemen's  Ins.  Co.  v.  Kuessner,  164  111.  280,  46  N.  E.  541,  holding  that 
a  parol  promise  to  issue  a  policy  upon  an  application  presented,  completes 
the  contract,  though  no  premium  is  paid;  Barr  v.  Insurance  Co.  of  North 
America,  61  Ind.  495,  holding  that  under  an  agent's  contract,  made  con- 
tingent on  notification  of  rejection  of  offer  and  issue  of  policy,  no  notice  of 
rejection  was  received  and  no  policy  was  issued,  there  was  no  contract, 
and  the  company  was  not  liable;  Moore  v.  Pierson,  6  Iowa,  293,  71  Am. 
Dec.  414,  holding  as  soon  as  an  offer  by  letter  is  accepted,  %the  consent  is 
given,  and  the  contract  is  complete,  provided  the  party  offering  was  then 
alive;  Ferrier  v.  Storer,.  63  Iowa,  487,  60  Am.  Eep.  764,  19  N.  W.  289^ 
holding  where  a  proposal  is  accepted  by  letter  the  contract  is.  complete  when 
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the  letter  is  mailed,  provided  the  offer  is  standing  and  the  acceptance  is 
made  within  a  reasonable  time ;  Security  Fire  Ins.  Co.  v.  Kentucky  M.  &  F. 
Inb.  Co.y  7  Bush,  86,  3  Am.  Rep.  303,  sustaining  an  oral  contract  for  rein- 
surance; Hutcheson  v.  Blakeman,  3  Met.  (Ky.)  82,  holding  that  the  letter 
of  acceptance,  in  order  to  create  a  binding  contract,  must  be  unqualified; 
Phoenix  Ins.  Co.  v.  Ryland,  69  Md.  447,  1  L.  R.  A.  660,  16  Atl.  Ill,  distin- 
guishing between  contracts  to  insure,  and  policies,  holding  the  former 
need  not  be  attested  by  officers  and  seals  of  the  company,  notwithstanding 
clause  in  charter  requiring  all  contracts  of  insurance  to  be  in  writing; 
Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  454,  77  Am.  Dec.  421>  to  same 
point  and  effect;  Lanz  v.  McLaughlin,  14  Minn.  75,  saying  clear  accession 
•on  both  sides  to  the  same  set  of  terms  must  be  shown,  and  holding  a  pro- 
posal in  writing  to  sell  lands  must  be  accepted  in  writing;  Heiman  v. 
Phoenix  Mut.  Life  Ins.  Co.,  17  Minn.  157,  10  Am.  )Etep.  157,  holding  that 
when  the  insurer  signifies  his  acceptance  of  an  application  for  insurance 
to  the  proposer,  and  not  before,  the  minds  of  the  parties  meet  and  the 
contract  is  made ;  Horn  v.  Western  Land  Association,  22  Minn.  236,  holding 
the  passage  of  a  resolution  appointing  one  as  attorney  at,  a  named  salary, 
and  the  plaintiff's  letter  of  acceptance,  constituted  a  complete  and  con- 
summated contract;  Robertson  v.  Cloud,  47  Miss.  210,  holding  thie  revoca- 
tion of  an  agency  by  letter  becomes  operative,  as  to  agent,  from  the  time 
the  letter  is  received,  not  from  time  it  is  mailed;  Alabama  Life  Ins.  Co.  v. 
Herron,  56  Miss.  646,  holding  acceptance  of  proposal  completed  by  making 
out  of  policy  and  forwarding  it  to  agents,  who  delivered  it,  taking  note 
for  premium;  Keim  v.  Home  Mutual  F.  &  M.  Ins.  Co.,  42  Mo.  41,  97  Am. 
IXec.  293,  holding  the  acceptance  of  a  proposal  to  insure  is  the  completion 
of  the  negotiation,  the  acceptance  relates  back  to  the  filing  of  the  appli- 
cation ;  Lungstrass  v.  German  Ins.  Co.,  48  Mo.  204,  8  Am.  Rep.  101,  holding 
the  then  prevailing  (1871)  doctrine  was  that  the  contract  was  complete 
whether  acceptance  was  forwarded,  without  reference  to  the  time  of  its 
receipt;  Day  v.  Mechanics  etc.  Ins.  Co.,  88  Mo.  337,  67  Am.  Rep.  423, 
holding  that  where,  by  the  terms  of  an  open  policy,  an  insurance  could 
not  be  effected  until  the  holder  gave  notice  of  shipments  df  property  to 
the  company's  agents,  deposited  in  the  mail,  the  property  so  shipped  was 
insured  under  the  policy  from  the  time  such  notice  was  deposited;  Egger 
V,  Nesbitt,  122  Mo.  674,  43  Am.  St.  Rep.  600,  27  S.  W.  386,  holding  that 
the  acceptance  must  be  unconditional  and  in  strict  accordance  with  the 
proposal;  Estey  v.  Truxel,  25  Mo.  App.  245,  holding  that  a  telegram  from 
a  vendor  of  a  chattel  to  the  purchaser,  agreeing  to  a  proposition  to  turn 
it  over  to  a  third  person  as  substituted  purchaser,  and  sent  while  the 
chattel  was  in  transit,  consummated  a  new  arrangement,  and  thereafter 
the  chattel  could  not  be  attached  by  a  creditor  of  the  original  purchaser; 
Abbott  V.  Shepard,  48  N.  H.  17,  holding  a  contract  by  letter  is  complete 
when  the  answer,  containing  the  acceptance  of  a  distinct  proposition,  is  dis- 
patched by  mail,  if  done  with  due  diligence,  and  before  receipt  of  intimation 
that  the  offer  is  withdrawn ;  Davis  v.  Aetna  Mut.  Fire  Ins.  Co.,  67  N.  H.  219, 
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34  Atl.  464,  holding  that  policies  made  on  application  iVceived  by  mail, 
become  complete  contracts  when  policies  were  deposited  in  mail  to.  be 
forwarded  to   the  brokers  from  whom   the   applications   were  received; 
Hallock  V.  Commercial  Ins.  Co.,  26  N.  J.  L.  279,  282,  holding  that  the  act 
of  the  company  in  sending  a  policy  to  their  agent  for  delivery  was  an  overt 
act,  intended  to  signify  that  the  policy  should  have  a  present  vitality; 
Northampton  Mutual  Live  Stock  Ins.  Co.  v.  Tuttle,  40  N.  J.  L.  479,  as 
having  overruled  previous  doctrine  of  the  necessity  of  the  communication 
of  the  acceptance  to  the  proposer;  Bentley  v.  Columbia  Ins.  Co.,  17  N.  Y. 
423,  holding  there  was  no  contract  where  the  application  was  not  received 
until  after  the  loss  had  occurred,  although  in  course  of  transmission; 
Hacheny  v.  Leary,  12  Or.  43,  holding  the  contract  was  consummated  when 
the  company  acted  on  the  proposal,  and  issued  the  policy,  and  defining 
meaning  of  "doing  insurance  business"  within  statute  of  Kansas;  Otis  v. 
Payne,  86  Tenn.  666,  8  S.  W.  849,  holding  the  mailing  of  acceptance  of 
offer  to  sell  land,  properly  addressed  and  stamped,  not  its  receipt  by  vendor, 
completed  the  contract;  Blake  v.  Hamburg  etc.  Ins.  Co.,  67  Tex.  163,  60 
Ahl  Bep.  17,  2  S.  W.  370,  irolding  further,  that  an  acceptance  by  mailing 
does  not  complete  the  contract,  unless  the  letter  is  duly  posted,  i.  e.,  prop- 
erly stamped;  McCully's  Admr.  v.  Phoenix  Mutual 'Life  Ins.  Co.,  18  W.  Va. 
784,  785,  789,  holding  that  where  nothing  remains  to  be  done  the  contract 
is  completed,  but  a  condition  that  a  contract  of  insurance  shall  not  take 
effect  elcept  upon  delivery  of  the  policy,  must  be  performed  before  the 
contract  is  complete. 

Distinguished  in  Shawnee  Mut.  etc.  Ins.  Co.  v.  McClure,  39  Okl.  543,  49 
L.  R.  A.  (N.  S.)  1054,  135  Pac.  1153,  application  for  fire  insurance  accom- 
panied by  premium  sent  to  company  by  agent  having  no  authority  to  con- 
tract does  not  constitute  contract;  Lewis  v.  Browning,  130  Mass.  175, 
showing  that,  according  to  the  law  in  the  State,  the  contract  did  not  be- 
come complete  until  the  acceptance  reached  the  person  making  the  offer, 
coUecting  authorities  contra;  Wallingford  v.  Home  Mutual  Fire  &  M. 
Ins.  Co.,  30  Mo.  55,  where,  after  proposal  made  for  insurance,  the  accept- 
ance, stating  terms,  was  not  communic^ed  to  the  proposer,  held  no  con- 
tract; Noyes  v.  Phoenix  Life  Ins.  Co.,  1  Mo.  App.  590,  holding  that,  whether 
agreement  specified  the  policy  was  to  run  from  the  date  of  the  counter- 
signing by  the  company's  agent,  there  was  no  contract  until  so  counter- 
sSgned;  Misselhom  v.  Mutual  Reserve  Fund  Life  Assn.,  30  Mo.  App.  599, 
where  the  application  form  provided  for  no  contract,  until  actual  payment 
of  dues  and  delivery  of  a  signed  certificate,  held,  there  could  be  no  recovery 
if  the  person  assured  died  before  the  certificate  was  written  and  trans- 
mitted for  delivery;  Matkin  v.  Knights  of  Honor,  82  Tex.  303,  27  Am.  St. 
Bep.  889,  18  S.  W.  307,  where  an  elected  member  was  required  to  be  in- 
itiated within  a  sx)ecified  time  after  notification  of  his  election,  and  died 
before  being  notified,  or  initiated,  held,  that  by  his  election  he  was  not 
a  member  entitled  to  rights  as  an  insured. 
IV— 16 
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Contract  by  letter,  when  completed.    Note,  32  Am.  Bep.  40,  44,  53. 
When  contract  negotiated  by  mail  or  telegraph  is  consummated.    Note, 
93  Am.  Dec.  515. 

Contracts  by  telegraph  and  the  admissibility  of  telegrams  as  evidence. 
Note,  110  Am.  St  Rep.  747. 

Time  when  contract  consisting  of  letters  or  telegrams  showing  offer 
and  unconditional  acceptance  is  complete.    Note,  6  Ann.  \  Gas.  378. 

■ 

Transmission  of  a  check  for  the  premium  by  mail,  according  to  the  direc- 
tions given,  amounts,  in  judgment  of  law,  to  receipt  of  the  check  by  the  com- 
pany or  its  agent. 

Approved  in  Mallette  v.  British- American  Assur.  Co.,  91  Md.  483,  46  Atl. 
1007,  holding  that  though  plaintiff  owed  insurance  company  on  other 
policies  than  one  sued  on,  if  agent  accepted  money  for  policy  in  suit  de- 
fendant was  liable;  Kilborn  v.  Prudential  Ins.  Co.,  99  Minn.  179,  108  N.  W. 
862,  where  agent  of  foreign  life  insurance  company  has  authority  to  collect 
first  premium,  acceptance  of  note  is  binding  upon  company ;  HoUowell  v. 
Life  Ins.  Co.,  126  N.  C.  404,  35  S.  E.  617,  holding  where  insurer  and  in- 
sured had.  done  business  by  mail,  insurer  had  no  right  to  forfeit  policy 
because  remittance  for  premium  mailed  in  apt  time  fails  to  reach  company 
until  after  past  due;  Home  Ins.  Co.  v.  Oilman,  112  Ind.  13,  13  N.  £.  121, 
holding  that  credit  of  the  premium  in  account  by  agent,  or  extension  of 
credit  by  agent  to  assured,  or  receipt  of  premium  by  agent,  was  «ufficient 
to  support  the  policy;  Trager  v.  Louisiana  Equitable  Life  Ins.  Co.,  31 
La.  Ann;  239,  holding  that  a  condition  that  the  insurance  shall  not  be  bind- 
ing until  payment  of  the  premium,  is  one  that  the  insurer  may  waive,  and 
how  waiver  may  be  established;  White  v.  Connecticut  Ins.  Co.,  120  Mass. 
333,  holding  that  a  proved  course  of  dealing  between  company's  agent  and 
broker,  of  accepting  the  individual  credit  of  the  latter  as  payment  of  pre- 
miums, was  sufficient  to  perfect  the  policy;  Union  Cent.  Life  Ins.  Co.  v. 
Taggart,  55  Minn.  96,  43  Am.  St.  Rep.  475,  56  N.  W.  580,  where  a  company 
delivered  a  policy  and  took  the  insured's  promissory  notes  for  the  premium, 
held,  they  must  be  deemed  to  have  accepted  the  notes  as  payment;  Halloek 
V.  Commercial  Ins.  Co.,  26  N.  J.  L.  283,  holding  that  if  premium  is 
tendered  with  application,  and  agent  offers  to  consider  it  as  paid  until 
policy  is  delivered,  it  is  to  be  deemed  as  paid  at  time  of  tender;  Palm  v. 
Medina  Fire  Ins.  Co.,  20  Ohio,  539,  where  a  contract  has  been  made  with 
agent,  and  application  with  deposit  sent  to  the  company,  the  <?ompany  is 
liable,  although  the  loss  occurs  before  the  arrival  of  the  application. 

Distinguished  in  Neff  v.  Metropolitan  Life  Ins.  Co.,  39  Ind.  App.  253, 
73  N.  E.  1042,  where  policy  sent  to  agent  to  deliver  upon  receipt  of  pre- 
mium was  received  a>fter  death  of  applicant,  oral  agreement  with  agent 
to  extend  time  for  payment  was  not  payment. 

Check  or  draft  as  payment  of  insurance   premium.    Note,  L.  B.  A. 
1916A,  675. 
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Proof  of  loas,  wben  reanlred  to  be  fnrnislied  within  a  reasonable  time,  is 
a  eondition  precedent  to  payment,  and  if  not  furnished,  the  objection  would 
be  fatal  to  recovery. 

Approved  in  Royal  Ins.  Co.  y.  Martin,  192  U.  S.  163,  48  L.  Ed.  389,  24 
Sap.  Ct.  251,  holding  where  policy  excepts  loss  happening  during  invasion 
or  rebellion,  unless  proof  made  that  it  was  caused  by  independent  causes, 
notice  by  company,  without  demanding  proof,  that  it  will  not  pay  loss 
because  it  was  occasioned  by  one  of  excepted  causes,  is  waiver;  Western 
Assurance  Co.  v.  McAlpin,  23  Ind.  App.  223,  77  Am.  St  Rep.  424,  55  N.  E. 
120,  holding  complaint  need  not  show  compliance  with  policy  where  com- 
pany agrees  to  issue  policy  within  reasonable  time  and  refuses  to  do  so 
after  Iqks ;  California  Sav.  Bank  v.  American  Surety  Co.,  87  Fed.  123,  hold- 
mg  tfa&t  a  condition  in  a  fidelity  insurance  bond  requiring  notice  of  loss 
was  a  material  stipulation,  and  a  condition  precedent  to  recovery. 

Distinguished  in  Dezell  v.  Fidelity  etc.  Co.,  176  Mo.  269,  271,  296,  297, 
75  S.  W.  1107,  1108,  holding  insurer,  in  answer  to  suit  on  policy,  may 
plead  that  plaintiff  cannot  recover  because  death  or  loss  was  not  covered 
by  policy  and  also  that  plaintiff  cannot  recover  because  notice  of  death 
was  not  g^ven  within  prescribed  time. 

When  payment  is  resisted  on  ground  of  no  contract,  this  operates  as  a 
waiver  of  the  necessity  for  production  of  preliminary  proof  of  loss. 

Approved  in  Hicks  v.  British- Am.  Assur.  Co.,  162  N.  Y.  300,  56  N.  E. 
748,  following  rule;  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  727,  66  L.  R.  A. 
569,  64  C.  C.  A.  251,  distinct  denial  of  liability  under  policy  after  loss  and 
within  time  prescribed  for  proofs,  on  ground  of  want  of  contract,  waives 
proof  of  loss ;  Brotherhood  of  Locomotive  Firemen  v.  Corder,  52  Ind.  App. 
218,  97  N.  E.  127,  where  fraternal  order  wrongfully  refuses  to  issue  bene- 
ficiary certificate,  parol  contract  to  insure  is  binding,  and  refusal  to  issue 
policy  waives  compliance  with  conditions  precedent;  Prichard  v.  Mulhall, 
140  Iowa,  9,  118  N.  W.  46,  where  purchaser  of  land  receives  corrected  a]^- 
stract  of  title  and  retains  it  without  objections  until  tender  of  deed,  then 
lefuses  to  perform  on  other  grounds,  defect  in  abstract  is  waived;  Bruner 
V.  Brotherhood  of  American  Yeoman,  136  Iowa,  619,  lU  N.  W.  980,  where 
adoption  is  condition  precedent  to  membership  in  benefit  society,  notice 
of  dues  and  entry  of  suspension  for  failure  to  pay  dues  does  not  constitute 
waiver;  Kimbro  v.  New  York  Life  Ins.  Co.,  134  Iowa,  90,  12  L.  R.  A. 
(N.  S.>  421,  108  N.  W.  1027,  where  agent  accepts  note  for  first  premium 
and  informs  insured  that  policy  will  be  delivered  on  due  day  of  note,  with- 
out informing  him  that  application  must  be  amended,  insurer  is  liable  on 
principle  of  estoppel;  Preferred  Ace.  Ins.  Co.  of  New  York  v.  Stone,  61 
Kan.  53,  58  Pac.  988,  holding  execution  of  policy  is  not  essential  to  its 
effect;  Boulware  v.  Crohn,  122  Mo.  App.  589,  99  S.  W.  802,  in  action  to 
rescind  contract  for  breach  of  condition  to  deposit  deed  in  escrow  refer- 
ence by  plaintiff  to  another  breach  did  not  constitute  waiver;  Jordan  v. 
Hanover  Fire  Ins.  Co.,  151  N.  C  342,  66  S.  E.  207,  denial  by  insurance 
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company  of  liability  after  loss  and  within  time  prescribed  for  proofs  on 
ground  that  there  is  no  valid  contract  of  insurance  is  waiver  of  proofs; 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton,  112  U.  S.  709,  28  L.  Ed.  870, 
5  Snp.  Ct.  320,  holding  there  to  be  such  waiver  where  the  insurer,  on  being 
notified,  denies  all  liability;  Unthank  v.  Travelers'  Ins.  Co.,  4  Biss.  361, 
Fed.  Cas.  16,795,  in  action  on  accident  iK)licy,  where  the  insurer,  by  letter, 
refused  payment  on  other  grounds  than  the  omission  to  give  the  notice  re- 
quired by  the  policy;  Norwich  etc.  Transportation  Co.  v.  Western  Mass. 
Ins.  Co.,  6  Blatchf.  249,  Fed.  Cas.  10,363,  34  Conn.  570,  in  an  action  on  fire 
policy,  where  insurers,  after  notice  of  loss,  and  before  plaintiffs  were  bound 
to  present  proofs,  denied  all  liability;  Timayenis  y.  Union  Mutual  Life  Ins. 
Co.,  22  Blatchf.  410,  21  Fed.  227,  where  insurer  alleged  payment  of.  policy 
to  a  third  party,  and  failed  to  specify  objections  to  form  or  substance  of 
an  afiidavit  of  death  furnished;  Equitable  Life  Assur.  Soc.  v.  Winning, 
58  Fed.  546,  7  C.  C.  A.  359,  holding  that  a  dec!iaration  of  intention  to  forfeit 
a  life  policy,  if  premium  were  not  paid,  and  after  default  a  declaration 
of  forfeiture  and  entry  on  the  books  as  lapsed,  were  competent  to  establish 
waiver;  Insurance  Co.  of  North  America  v.  Johnson,  70  Fed.  796,  17 
C.  C.  A.  416,  where  a  marine  insurer  rejected  an  abandonment  with  an 
offer  of  any  required  further  assurance  of  title;  Fireman's  Ins.  Co.  ▼. 
Crandall,  33  Ala.  15,  holding,  that  if  underwriters  mean  to  insist  on  formal 
defects  in  preliminary  proof,  they  must  apprise  the  assured  of  the  defect, 
and  refuse  payment  on  that  ground,  their  neglect  will  be  deemed  a  waiver ; 
Commercial  Fire  Ins.  Co.  v.  Allen,  80  Ala.  577,  1  South.  206,  offer  by  the 
insurer  to  pay  a  specific  sum,  and  denial  of  liability  for  some  of  the 
articles,  as  not  covered  by  the  policy,  held  to  authorize  an  immediate  suit; 
Home  Protection  of  North  Alabama  v.  Avery,  85  Ala.  351,  7  Am.  St.  Rep. 
57,  5  South.  145,  creation  of  belief  that  payment  of  premium  might  be 
delated  until  demanded,  held  a  waiver  of  right  to  demand  a  forfeiture; 
Central  City  Ins.  Co.  v.  Oates,  86  Ala.  568, 11  Am.  St.  Rep.  69,  6  South.  84, 
holding  that  notice  is  not  the  equivalent  of  proof,  and  failure  to  demand, 
is  not,  per  se,  waiver  of  rights  to  proof;  German  Ins.  Co.  v.  Gibson,  53 
Ark.  501,  14  S.  W.  674,  denial  of  all  liability  on  ground  of  forfeiture  for 
misrepresentation  in  the  application;  Gold  v.  Sun  Ins.  Co.,  73  Cal.  219, 
14  Pac.  787,  when  defendant,  repudiating  its  contract,  refused  to  renew  the 
policy;  Hartford  Ins.  Co.  v.  Smith,  3  Colo.  425,  where  the  prelimi'nary 
proofs  were  objected  to  on  specified  grounds,  held,  that  statements,  made 
with  an  offer  of  compromise  by  the  insurer's  adjuster,  sent  out  to  adjust 
different  loss,  and  without  authority,  did  not  bind  the  insurer  and  there 
was  no  waiver;  Phenix  Ins.  Co.  v.  Stocks,  149  111.  335,  36  N.  E.  412,  holding, 
that  under  a  policy  containing  an  arbitration  devise,  a  refusal  to  allow  the 
claim  on  grounds  not  susceptible  of  arbitration,  was  a  waiver  of  the  con- 
dition; New  England  etc.  Ins.  Co.  v.  Robinson,  25  Ind.  539,  when  the 
company  refused  to  issue  the  policy  on  an  oral  contract,  it  was  not  neces- 
sary the  complaint  should  be  special  and  ^ow  compliance  with  the  condi- 
tions; Commercial  Union  Assur.  Co.  v.  State,  113  Ind.  335,  15  N.  E.  520, 
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on  detivery  of  proofs  to  insurer's  agent,  who  denies  validity  of  contract 
or  asserts  cancellation,  there  is  a  waiver  of  objections  to  the  proofs  fur- 
nished; Ayres  v.  Hartford  Fire  Ins.  Co.,  17  Iowa,  192,  85  Am.  Dec.  563, 
while  mere  silence  will  not  amount  to  waiver  of  defects  of  proof,  an  objec- 
tion on  one  specific  ground  operates  as  a  waiver  of  all  other  defects; 
Carson  v.  German  Ins.  Co.,  62  Iowa,  440,  17  N.  W.  653,  where  proofs  were 
to  be  famished  within  thirty  days,  but  within  that  time  the  company 
alleged  cancellation  before  the  loss,  and  denied  all  liability,  held,  there 
was  a  waiver  of  proofs ;  Stoltenberg  v.  Continental  Ins.  Co.,  106  Iowa,  666, 
76  N.  W.  835,  holding  a  policy,  conditioned  to  be  void  if  vacant  or  un- 
occupied, was  invalidated  where,  at  time  of  loss,  it  had  been  vacated  by 
one  tenant,  and  not  occupied  by  a  subsequent  lessee,  and  that  if  agent 
bad  authority  to  deny  any  liability,  proof  of  loss  was  useless;  Cobb  v. 
Insiirance  Co.  of  North  America,  11  Kan.  98,  a  refusal  to  pay  the  loss  on 
the  ground  of  circumstances  attending  the  fire,  with  request  to  bring  suit ; 
Citizens'  Fire  Ins.  etc.  Co.  v.  Doll,  35  Md.  101,  6  Am.  Rep.  364,  a  letter  from 
the  insurer,  objecting  to  the  proofs,  and  expressly  not  waiving  any  rights 
under  the  jMilicy,  while  denying  any  responsibility,  held  not  a  waiver  of 
right  to  proof;  Franklin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  118,  11 
Am.  Rep.  475,  holding  that  a  stipulation  that  nothing  except  an  express 
agreement,  indorsed  on  the  policy,  should  be  a  waiver   of  any  condition 
did  not  apply  to  the  preliminary  proofs,  and  that  by  failing  to  object  to  the 
proofs  offered,  the  waiver  was  estopped ;  Rokes  v.  Amazon  Ins.  Co.,  51  Md. 
521,  34  Am.  Rep.  324,  holding  the  insurer  is  estopped  when,  knowing  the 
proofs  have  not  been  furnished  within  time,  he  so  acts  as  fairly  to  lead  the 
assured  to  believe  that  he  still  recognizes  the  policy  as  binding;  Thwing  v. 
Great  Westeln  Ins.  Co.,  Ill  Mass.  110,  holding,  that  when  an  insurer,  with 
knowledge  of  a  claim,  rests  his  defense  wholly  on  other  grounds,  he  is 
deemed  to  have  waived  all  objections  to  the  notice  and  proofs  of  loss; 
Sims  y.  State  Ins.  Co.,  47  Mo.  61,  4  Am.  Rep.  314,  where  the  insurer  re- 
ceived a  certificate^  of  loss,  made  out  by  its  agent,  and  sworn  to  by  same 
person  as  agent  for  insured,  and  made  no  objection  to  it  until  the  trial, 
and  placed  the  refusal  to  pay  on  other  grounds,  held,  the  company  were 
bound;  Baile  v.  St.  Joseph  Fire  &  M.  Ins.  Co.,  73  Mo.  387,  a  company, 
disclaiming  liability  on  a  verbal  contract  for  a  policy  by  its  agent,  can- 
not, afterward,  defend  on  the  ground  that  proofs  of  loss  were  not  furnished 
in  time;  Hicks  v.  Empite  Ins.  Co.,  6  Mo.  App.  261,  holding  that  where 
proofs  were  objected  to  and  corrections  required  with  a  promise  to  receive 
them  when  corrected,  and  the  insured  fulfilled  the  required  conditions,  the 
time  limit  must  be  held  waived;  La  Force  v.  Williams  City  Ins.  Co.,  43 
Mo.  App.  528,  holding  that  there  was  a  waiver  of  the  timeliness  of  the 
notice,  where  the  insurer,  on  a  late  proof,  asserted    nonliability  on  the 
ground  that  there  had  been  no  fire ;  Crenshaw  v.  Pacific  Mut.  Life  Ins.  Co., 
71  Mo.  App.  50,  holding  no  notice  under  an  accident  policy  was  required 
when  the  insurer  denied  all  liability  on  the  ground  of  no  injury;  Nebraska 
4  Iowa  Ins.  Co.  v.  Seivers,  27  Neb.  550,  43  N.  W.  353,  holding  that  in 
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action  on  a  parol  contract  to  insure,  it  is  unnecessary  to  allege  or  prove  ser- 
vice of  proof  of  loss  within  time  usually  limited  by  the  company  in  its 
printed  fqrms  (the  principal  case  is  here  miscited  as  authority  for  the 
proposition  that  failure  to  issue  a  policy  pursuant  to  a  parol  contract  is, 
per  se,  a  waiver  of  notice) ;  Phoenix  Ins.  Co.  v.  Meier,  28  Neb.  132,  44  N.  W. 
99,  affirming  rule  that  denial  of  the  contract  of  insurance  is  a  waiver  of  the 
right  to  insist  on  failure  of  proof  as  a  defense;  Phoenix  Ins.  Co.  v. 
Bachelder,  32  Neb.  495,  29  Am.  St  Rep.  446,  49  N.  W.  218,  and  Omaha  Fire 
Ins.  Co.  V.  Dierks,  43  Neb.  486,  486,  61  N.  W.  743,  744,  and  Omaha  Fire 
Ins.  Co.  V.  Dierks,  43  Neb.  572,  61  N.  W.  745,  to  same  effect,  the  last  case 
saying  the  defense  that  policy  was  not  in  force  at  the  time  of  the  loss,  and 
had  never  been  in  force,  was  utterly  inconsistent  with  defense  of  want 
of  notice  of  the  fire;  Basch  v.  Humboldt  Mutual  Fire  &  M.  Ins.  Co.,  35 
N.  J.  L.  433,  stating  modem  rule  to  be  that,  if  insurer  means  to  insist 
on  formal  defects  in  proofs,  he  must  notify  assured,  or  put  his  refusal 
on  that  ground  as  well  as  others;  Jones  v.  Mechanics'  Fire  Ins.  Co.,  36 
N.  J.  L.  36,  13  Am.  Rep.  411,  holding,  if  insurers  are  silent  as  to  defects  in 
proofs,  or  object,  on  other  grounds,  it  is  evidence  of  waiver;  Bumstead 
V.  Dividend  Mutual  Ins.  Co.,  12  N.  Y.  97,  holding  that  a  clear  intimation 
of  a  defense  on  the  merits  was  an  admission  that  the  proofs  were  suffi- 
cient ;  Goodwin  v.  Massachusetts  Mutual  Life  Ins.  Co.,  73  N.  Y.  491,  where 
th^  parties  were  misled  by  statements  of  the  agent,  and  induced  not  to 
put  in  proofs,  held,  the  insurer  waived  any  objection  as  to  the  time  of 
furnishing  proofs,  and  was  estopped  from  interposing  any  such  defense; 
Armstrong  v.  Agricultural  Ins.  Co.,  130  N.  Y.  566,  29  N.  E.  992,  holding 
that  insurers  had  not  waived  their  rights  by  objecting  to  proofs  made  by 
a  person  not  the  owner;  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  476,  59 
Am.  Dec.  705,  where  objections  to  the  proofs  were  taken  for  first  time 
at  the  trial,  and  claimant  had  been  distinctly  told  the  claim  would  be  de- 
termined on  the  merits,  held,  the  proofs  could  not  be  objected  to;  Buckley 
V.  Garrett,  47  Pa.  St.  213,  where  receipt  for  many  years  of  premiums  on  a 
policy,  held  to  be  waiver  of  a  proviso  restricting  alienation  without  con- 
sent; Stickley  v.  Insurance  Co.,  37  S.  C.  70,  16  S.  E.  285,  holding,  where 
some  proof  of  loss  is  furnished,  of  which  the  insurer  does  not  complain 
at  the  time  of  its  receipt,  but  denies  any  contract,  full  proof  is  waived; 
Sun  Mutual  Ins.  Co.  v.  Mattingly,  77  Tex.  164,  13  S.  W.  1016,  holding  that 
where  proofs  were  furnished,  a  letter  objecting  to  their  sufficiency,  and 
denying  any  responsibility,  was  a  waiver  of  the  proof  of  loss;  T.  M.  L. 
Ins.  Co.  V.  Brown,  2  Posey,  162,  sustaining  instruction  to  jury  that  denial 
of  liability  by  the  insurers  waives  proof  of  loss;  Walker  Bros.  v.  Con* 
tinental  Ins.  Co.,  2  Utah,  335,  holding,  where  the  insurer  refused  payment, 
and  denied  liability,  but  not  on  ground  of  insufficient  or  defective  proofs, 
suit  could  be  commenced  at  once;  Harris  v.  Chipman,  9  Utah,  106,  33  Pac. 
243,  holding,  where  a  purchaser  makes  an  objection  to  the  title,  he  cannot, 
after  litigation  has-  begun,  change  his  position  by  making  a  different  objec- 
tion; Walsh  V.  Ins.  Co.,  54  Vt.  359,  holding,  after  proof  famished  by  the 
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wife  of  the  assured,  a  notification  to  plaintiff  that  insurers  "did  not  find 
the  title  satisfactory/'  was  a  waiver  of  defect  in  the  preliminary  proof; 
West  Rockingham  Mut.  Fire  Ins.  Co.  v.  Sheets,  26  Gratt.  865,  holding  that 
when  a  company,  on  being  informed  of  a  fire,  decides  on  specific  grounds 
that  the  insurance  is  not  valid,  this  is  a  waiver  of  all  objections  to  suffi- 
ciency of  proofs;  Sheppard  v.  Peabody  Ins.  Co.,  21  W.  Va.  383,  where  a 
denial  of  liability,  before  any  preliminary  proofs  are  made,  and  before 
the  time  for  making  proof  expires,  held  a  waiver;  dissenting  opinion  in 
Connecticut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed.  265,  8  C.  C.  A.  114,  majority 
holding  where  a  policy  required  appraisal  of  a  loss,  receipt  of  proofs  with- 
out objection,  and  failure  to  demand  an  appraisal,  held  a  waiver  of  objec- 
tions to  the  proof ;  dissenting  opinion  in  Fireman's  Ins.  Co.  v.  Crandall,  33 
Ala.  18,  to  point  that  unless  the  refusal  was  an  unqualified  denial  of  liabil- 
ity, it  was  not  a  waiver  of  proof, 

Proofs  of  death  in  cases  of  accident  and  fire  insurance.    Note,  1S7  Am* 
St  Rep.  731. 

When  inaurance  company  reftises  to  IsBQe  policy^  the  Insured  may  resort  to 
court  of  equity  to  compel  deUvery  of  the  policy,  either  before  or  after  happen- 
ing of  loss,  and  court  may  proceed  to  give  final  relief. 

Approved  in  Union  Cent.  Life  Ins.  Co.  v.  Phillips,  102  Fed.  25,»  41  C.  C.  A. 
263,  following  rule;  Barrett  v.  Twin  City  Power  Co.,  118  Fed.  865,  applying 
principle  to  bill  asking  appointment  of  receiver  to  complete  purchase  of" 
options;  Centerville  v.  Fidelity  etc.  Co.,  118  Fed.  338,  55  C.  C.  A.  348,  and 
Fidelity  Trust  etc.  Co.  v.  Fowler  Water  Co.,  113  Fed.  571,  both  holding 
equity  will,  in  suit  to  foreclose  mortgage  on  waterworks  given  to  secure 
bonds,  enforce  contract  between  town  that  became  owner  of  works  and 
company,  to  pay  rentals  directly  to  mortgage  trustee;  Sproul  v.  Western 
Assur.  Co.,  33  Or.  109,  54  Pac.  184,  holding  where  in  preliminary  agreement 
nothing  is  said  about  effect  of  encumbrances  on  policy,  denial  of  agreement 
and  withholding  of  policy  by  company  waives  condition  in  policy  against 
encumbrances ;  Benner  v.  Fire  Assn.  of  Philadelphia,  229  Pa.  81,  140  Am. 
8t  Rep.  706,  78  Atl.  46,  where  agent  has  no  authority  to  make  contract  of 
insurance,  his  oral  agreement  of  renewal  is  not  binding;  Chenier  v.  Insur- 
ance Co.  of  North  America,  72  Wash.  34,  Ann.  Oas.  1914D,  649,  48  L.  R.  A. 
(H.  8.)  S19,  129  Pac.  907,  refusal  to  issue  policy  waives  proof  of  loss  and 
failure  to  make  proof  does  not  bar  recovery  on  contract ;  Sunamers  v.  Mutual 
life  Ins.  Co.,  12  Wyo.  390,  109  Am.  St.  Rep.  1005,  66  L.  R.  A.  812,  75  Pac. 
942,  where  plaintiff  executed  note  to  insurance  agent  in  consideration  of 
agreement  that  company  should  issue  policy  within  stated  time,  and  com- 
pany refused  to  issue  policy,  proceeds  of  note  are  recoverable  in  assumpsit ; 
dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  22,  104  C.  C.  A. 
^,  majority  holding  that  where  complainant  sued  to  enjoin  postmaster 
from  refusing  to  send  magazine  as  second-class  matter  and  twenty  thousand 
six  hundred  and  fifty  dollars  was  paid  in  excess  postage,  right  to  recover, 
if  at  all,  is  by  action  at  law;  Western  Assur.  Co.  v.  M'Alpin,  23  Ind.  App. 
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226,  230,  77  Am.  St.  B^.  427,  431,  55  N.  E.  122, 123,  ai^endo;  Commercial 
Mut.  Marine  Ins.  Co.  v.  Union  M.  Ins.  Co.,  19  How.  323, 15  L.  Ed.  6S8,  hold- 
ing that  a  tender  of  a  premimn  note  was  sufficient  to  maintain  an  action 
for  nondelivery  of  policy;  Eames  v.  Home  Ins.  Co.,  94  U.  S.  631,  24  L.  Ed. 
301,  sustaining  contract  for  a  policy  of  insurance  by  correspondence,  and 
directing  decree  for  issue  of  policy,  and  for  payment  of  the  loss,  with  inter- 
est and  costs;  Hum]f)hrey  v.  Hartford  Fire  Ins.  Co.,  15  Blatchf.  37,  511,  Fed. 
Cas.  6874,  holding  that  on  a  complaint  setting  up  contract  to  insure,  and 
to  issue  a  policy,  and  alleging  breach,  and  claiming  damages,  plaintiff  can 
recover  at  law  as  if  suing  on  the  policy;  Bischoffsheim  v.  Baltzer,  22 
Blatchf.  283,  20  Fed.  891,  holding  a  suit  in  equity  will  lie  to  set  aside  a 
purchase  of  bonds  made  through  agents,  the  agents  being,  in  fact,  the 
sellers,  the  bonds  being  worthless,  and  the  transaction  not  ratified  by  the 
principals;  Berry  v.  Ginaca,  6  Sawy.  394,  5  Fed.  481,  refusing  relief  in  suit 
to  recover  the  price  of  land,  and  establish  vendor's  lien  against  subsequent 
purchasers  at  execution  sale ;  First  Nat.  Bank  v.  Bohne,  8  Fed.  116,  sustain- 
ing equitable  jurisdiction  to  subject  real  estate  to  payment  of  a  judgment,, 
and  enforce  contribution  from  the  heirs  with  different  liabilities;  Fitton 
v.  Fire  Ins.  Assn:,  20  Fed.  767,  holding  an  agreement  to  pay  the  premium 
at  the  rate  specified  to  be  a  sufficient  consideration  to  make  it  enforceable 
in  equity;  s.  c,  after  trial  of  issues  of  fact  by  jury,  25  Fed.  881,  holding, 
in  a  case  of  an  agreement  for  insurance  by  agents  of  various  companies, 
to  be  set  forth  in  policies  to  be  thereafter  executed,  equity  would  ascertain 
the  amounts  t(5  be  paid  by  each  company  and  decree  payment ;  Western  Assur. 
Co.  V.  Ward,  75  Fed.  341,  sustainii^  a  bill  to  reform  a  fire  x)olicy,  so  as  to 
recognize  mortgages,  and  for  a  decree  for  the  amount  of  the  loss;  Spring- 
field Milling  Co.  v.  Barnard  etc.  Mfg.  Co.,  78  Fed.  139  (reversing  81  Fed. 
266,  26  C.  C.  A.  389),  holding,  in  an  action  to  foreclose  a  mechanic's  bill, 
that  a  crosS'bill  for  damages  for  nonfulfillment  of  the  contract  and  injury 
to  property,  was  correctly  brought ;  Old  Colony  Trust  Co.  v.  Dubuque  Light 
Co.,  89  Fed.  810,  refusing  a  recognizance  of  land  sold,  where  rights  of  inno* 
cent  third  parties  intervened;  Home  Ins.  Co.  v.  Adler,  71  Ala.  524,  in  action 
at  law  on  parol  contract  of  insurance;  Commercial  Fire  Ins.  Co.  v.  Morris, 
105  Ala.  506,  18  South.  36,  holding,  that  under  an  agreement  to  renew  an 
existing  policy  without  any  change  in  terms,  equity  would  compel  execu- 
tion of  a  policy  with  all  the  provisions  of  the  existing  contract;  Sourwine 
V.  Knights  of  Pythias,  12  Ind.  App.  453,  54  Am.  St.  Bep.  587,  40  N.  E.  647, 
holding,  that  in  equity,  relief  would  be  granted  to  compel  the  society  to 
transfer  a  deceased  member  to  another  class  in  the  order,  the  deceased4iav- 
ing  done  all  that  was  required  of  him  for  that  purpose  in  his  lifetime; 
Davenport  v.  Peoria  Marine  etc.  Ins.  Co.,  17  Iowa,  288,  holding,  that  where 
there  was  an  agreement  for  insurance,  between  agents  of  the  parties,  of 
premises  destroyed  the  following  day,  a  policy  issued  on  the  next  day  was 
valid  and  bindhig;  Security  Fire  Ins.  Co.  v.  Kentucky  M.  ft  F.  Ins.  Co., 
7  Bush,  86,  3  Am.  Rep.  303,  sustaining  an  oral  contract  of  reinsurance; 
Fidelity  &  Casualty  Co.  v.  Ballard,  105  Ky.  256,  48  S.  W.  1075,  susUining 


233  TAYLOE  V.  MERCHANTS' FIRE  INS.  CO.    9 How.  390-406 

a  parol  agreement  that  the  insurance  applied  for  should  be  in  force  until 
the  application  was  rejected;  Equitable  Gas  Light  Co.  v.  Baltimore  Coal 
Tar  etc.  Co.,  63  Md.  298,  holding  that  equity  would  enforce  production  of 
a  contract  fraudulently  withheld,  or  the  due  and  proper  execution  of  a  con- 
tract, if  fraudulently  delayed,  if  the  contracj;  could  be  specifically  enforced ; 
Miller  v.  Aldrich,  31  Mich.  420,  a  stipulation  for  insurance  in  a  mortgage 
is  binding  on  the  mortgagor,  and  ail  taking  through  him,  with  notice,  and 
is  enforceable  in  equity ;  Michigan  Pipe  Co.  v.  Michigan  Fire  etc.  Ins.  Co., 
92  Mich.  491,  20  L.  B.  A.  2^,  52  N.  W.  1073,  holding  delivery  of  a  poUcy 
is  not  essential  to  validity  of  a  contract  for  reinsurance,  if  loss  occurs,  the 
insured  may  sue  on  the  agreement  or  file  bill  for  specific  performance; 
Dailey  v.  Preferred  Masonic  Mut.  Accident  Association,  102  Mich.  298,  26 
L.  B.  A.  174,  57  N.  W.  187,  holding  the  preparation  and  mailing  of  a  policy 
estops  the  company  from  saying  th^e  was  no  delivery,  though  the  appli- 
cant died  before  receiving  it;  Cooper  v.  Pacific  Mutual  Life  Ins.  Co.,  7 
Nev.  123,  8  Am.  Bep.  706,  sustaining  an  application  by  a  wife  to  insurance 
agent  for  policy  on  her  husband's  life,  accompanied  by  payment  of  cash 
to  be  af^lied  to  premium,  if  risk  taken,  a  policy  being  made  out  and  sent 
to  agent,  but  before  delivery  the  husband  died;  Gerrish  v.  German  Ins.  Co.^ 
55  N.  H.  358,  on  a  bill  in  equity  to  compel  specific  performance  of  an  agree- 
ment, the  court  will  proceed  to  give  final  relief;  McClave  v.  Mutual  Reserve 
Fund  L.  A.  Co.,  55  N.  J.  L.  191,  26  Atl.  79,  holding  tHat  tender  of  annual 
dues  was  an  essential  element  of  the  right  to  demand  a  policy  by  an  ac- 
cepted member  of  a  mutual  association;  Woody  v.  Old  Dominion  Ins.  Co., 
31  Gratt.  364,  31  Am.  Bep.  733,  sustaining  jurisdiction  of  equity  to  en- 
force payment  of  a  contract  for  a  x)olicy  made  with  company's  agent,  to 
whom  premium  was  paid,  the  loss  occurring  before  policy  was  issued; 
Western  Min.  etc.  Co.  v.  Virginia  Cannel  Coal  Co.,  10  W.  Va.  287,  holding 
that  a  court  of  chancery,  having  jurisdiction  of  a  suit  to  correct  mistakes 
of  boundary  in  a  deed,  could  also,  by  decree  in  same  suH,  establish  the  legal 
rights  of  the  adverse  claimants  to  the  land ;  Fuller  v.  Madison  Mutual  Ins. 
€o.,  36  Wis.  603,  holding,  that  where  an  application  was  in  effect  for  in- 
surance by  policy,  and  the  premium  note  in  terms  in  consideration  of  a 
policy,  there  was  no  contract  until  the  policy  was  issued;  dissenting  opin- 
ion in  Illinois  Trust  ft  Savings  Bank  v.  Arkansas  City,  76  Fed.  288,  34 
L  B.  A.  528,  22  C.  C.  A.  171,  to  point,  that  under  a  mortgage  providing  for 
the  appointment  of  a  receiver,  the  court  could  direct  an  inquiry  as  to  the 
rents  due;  dissenting  opinion  in  State  v.  Jacksonville  etc.  R.  R.  Co.,  15  Fla. 
294,  majority  holding  that  a  receiver  cannot  be  appointed  by  the  judge  of 
one  circuit  to  take  possession  of  property  in  another  circuit ;  Commercial 
Fire  Ins.  Co.  v.  Morris,  105  Ala.  505,  18  South.  36,  to  point  that  because 
equity  entertained  bill  for  specific  performance  of  parol  contract  to  insure, 
proved  that  in  law  an  agreement  was  not  a  contract  of  insurance,  and 
breach  was  a  neoessaxy  averment;  Steams  v*  Beekham,  31  Gratt.  422, 
^iiguendo. 
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Prayer  for  general  relief  wlU  enable  the  court  to  make  a  decree  for  par- 
ticular relief,  such  aa  apedflc  performance,  where  the  statement  in  the  body  of 
the  bill  l8  Bofficient  to  entitle  the  party  to  it. 

Approved  in  Kansas  v.  Colorado,  185  U.  S.  145,  '46  L.  Ed.  846,  22  Sup. 
Ct.  559,  applying  principle  to  bill  by  one  State  against  another  for  relief 
again^  being  deprived  of  water  in  river;  Cooper  v.  United  States,  220  Fed. 
870, 136  C.  C.  A.  497,  where,  in  action  to  cancel  land  patent  for  fraud,  land 
was  in  hands  of  bona  fide  holder,  court  could  issue  money  judgment  against 
original  defendant  with  provision  that,  if  not  paid,  purchaser  should  pay  it 
from  money  owing  to  defendant;  United  Cigarette  Mach.  Co.  v.  Wright^ 
132  Fed.  197,  bill  to  require  accounting  from  defendant  as  agent  is  not 
multifarious  because  different  and  separate  transactions  are  set  out,  all 
growing  out  of  agency,  and  discovery  and  accounting  demanded;  In  re 
Leeds  Woolen  Mills,  129  Fed.  926,  bankruptcy  court  may  determine  ques- 
tion of  ownership  of  property  wrongfully  obtained  from  receiver  in  same 
proceeding  as  matter  affecting  propriety  of  entering  decree  for  its  value; 
Merillat  v.  Hensey,  34  App.  D.  C.  407,  where  special  prayer  refers  to  wrong 
number  to  amendment  to  complaint  to  create  lis  pendens  against  land^ 
equity  will  grant  relief  under  general  prayer;  Hardy  v.  La  Dow,  72  Kan. 
178,  83  Pac.  403,  where  plaintiff  alleged  that  terms  of  lease  were  agreed 
upon,  but  that  advantage  taken  of  infirmities,  and  he  signed  lease  not  con- 
forming to  agreement,  and  he  prayed  for  cancellation  and  general  relief^ 
court  could  reform  lease;  Koch  v.  Sumner,  145  Mich.  364,  116  Am.  8t. 
Rep.  302,  9  Ann.  Oas.  225,  108  N.  W.  728,  in  suit  to  enforce  mechanic's 
lien  defendant  may  maintain  cross-bill  for  damages  for  failure  to  construct 
building  according  to  contract;  Council  v.  Bailey,  154  N.  C.  57,  69  S.  E. 
761,  where  plaintiff  prays  for  money  judgment  and  general  relief,  decree 
of  specific  performance  may  be  granted ;  Stevens  v.  Gladding,  17  How.  455, 
15  L.  Ed.  158,  an  accruing  of  profits,  in  bill  for  injunction,  in  copy  and 
patent  right  cases;  Jones  v.  Van  Doren,  130  U.  S.  692,  32  L.  Ed.  1080,  9 
Sup.  Ct.  687,  in  bill  to  secure  dower,  interest  of  which  plaintiff  had  been 
deprived  by  an  award  of  dower  in  so  much  of  the  property  as  could  be 
attached,  and  damages  for  loss  of  interest  in  the  rest ;  Tyler  v.  Savage,  143 
U.  S.  98,  86  L.  Ed.  90,  12  Sup.  Ct.  346,  in  action  to  recover  purchase  money 
for  stock  in  company,  obtained  by  fraudulent  representation  by  the  presi- 
dent, a  direction  for  repayment,  by  the  president,  personally;  Patrick  v. 
Isenhart,  20  Fed.  340,  holding  that  a  misapprehension  by  plaintiff  a^  to 
the  special  relief  he  is  entitled  to,  will  not  prevent  the  court  from  granting 
the  proper  relief,  under  the  general  prayer ;  Seattle  etc.  R.  R.  Co.  v.  Union 
Trust  Co.,  79  Fed.  188,  24  C.  C.  A.  512,  a  deficiency  decree  or  foreclosure 
of  mortgage  under  the  prayer  for  general  relief. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  B.  A.  835. 

Miscellaneous.  Cited  in  Mobile  Marine  Dock  etc.  Co.  v.  McMillan  is  Son^ 
31  Ala.  720,  721,  holding  that  a  contract  of  insurance  need  not,  at  common 
law,  be  in  writing,  and  that  it  conferred  a  legal  right  which,  after  the 
loss  had  occurred  might  be  enforced  by  an  action  at  law;  Chance  v.  Tem- 
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pie,  1  lowa^  201,  erroneonsly  on  point  of  suit  against  the  government  can- 
not be  maintained  unless  by  consent. 

9  How.  407-420, 13  K  ZSd.  194,  TOWNSBNB  T.  JEMISON. 

Statutes  of  limitation  strictly  affect  tlie  remedy  and  not  the  merits. 

Approved  in  Jackson  Hill  Coal  etc.  Co.  v.  Board  of  Commrs.,  181  Ind, 
340,  104  N.  E.  498,  act  permitting  recovery  of  taxes  erroneously  assessed 
after  statute  of  limitations  barred  remedy  is  valid ;  State  v.  Aberdeen,  34 
Wash.  65,  74  Pac.  1023,  upholding  Laws  1903,  p.  26,  c.  24,  §  1,  prohibiting 
plea  of  limitations  in  suits  brought  by  State,  though  statute  had  run  prior 
to  adoption  of  act,  as  applied  to  action  by  State  to  recover  proportion  of 
liquor  license  fees ;  dissenting  opinion  in  Mulvane  v.  Sedgley,  63  Kan.  126, 
64  Pac.  1045,  majority  holding  when  action  against  purchaser  who  is  prin- 
cipal is  barred,  action  against  mortgagor  or  surety  on  note  and  to  foreclose 
mortgage  is  barred ;  Campbell  v.  Holt,  115  U.  S.  626,  29  L.  Ed.  486,  6  Sup. 
Ct.  212,  holding  the  repeal  of  a  statute  of  limitations  does  not  deprive  a 
debtor,  in  whose  favor  the  statute  had  already  run,  of  his  property,  with- 
out due  process  of  Uw;  In  re  Shepard,  1  N.  B.  R.  444,  21  Fed.  Cas.  1252, 
holding  the  statute  of  limitations  of  New  York  contained  no  provision  that 
a  debt  should  be  extinguished  by  lapse  of  time,  and  collecting  authorities ; 
In  re  Bugbee,  9  N.  B.  R.  263,  4  Fed.  Cas.  Qll,  holding  that  the  nature,  ex- 
tent and  character  of  the  remedy  to  be  afforded  to  a  foreign  creditor  in 
bankruptcy  proceedings  must  be  determined  by  the  bankrupt  act  and  other 
laws  of  the  United  States ;  Sichel  v.  Carrillo,  42  Cal.  498,  holding  that,  as 
to  a  mortgage  to  secure  a  debt,  the  statute  does  not  extinguish  the  mort- 
gage, though  the  remedy  on  the  debt  may  be  lost;  Browne  v.  Browne,  17 
Fla.  629,  35  Am.  Bep.  106,  holding  a  suit  to  foreclose  and  sell  mortgaged 
property  may  be  maintained  in  equity,  notwithstanding  an  action  at  law 
on  the  note  is  barred;  George  v.  Gardner,  49  Ga.  450,  holding  State  statutes 
of  limitation  apply  to  suits  to  foreclose  mortgages,  and  did  not  impair  the 
obligation  of  a  contract  but  only  affected  the  remedy;  Langston  v.  Ader- 
hold,  60  Ga.  379,  a  surety  is  not  absolutely  discharged  by  the  statute  if  he 
was  to  subject  himself  to  action  in  a  foreign  jurisdiction  and  he  there  sued, 
the  State  statute  would  not  avail  him;  Myer  v.  Beal,  5  Or.  130,  holding 
that  mortgaged  premises  can  be  subjected  to  the  payment  of  the  debt  after 
the  statute  of  limitations  has  run  against  the  note;  Goodwin  v.  Morris,  9 
Or.  324,  holding  that  title  by  a  chattel,  by  adverse  possession,  could  not 
be  acquired  by  holding  for  the  i)eriod  prescribed  for  the  bringing  of  an 
action  for  its  recovery;  Sawyer  v.  Macauley,  18  S.  C.  550,  holding  a  statute 
of  limitations  did  not  pay  the  debt,  it  only  suspended  the  remedy;  dissent- 
ing opinion  in  Currier  v.  Studley,  159  Mass.  25,  33  N.  E.  712,  to  point 
that  the  statute  of  limitations  affects  only  the  remedy  and  does  not  extin- 
^sh  the  right,  collecting  authorities. 

Distinguished  in  Brown  v.  Parker,  28  Wis.  30,  holding  that  where,  by  the 
lex  loci  contractus,  both  parties  resided  until  the  whole  period  of  limitation 
had  expired,  the  obligation  itself  had  ceased  to  exist,  then  the  statute 
could  be  pleaded  in  an  action  on  the  contract  in  another  State. 
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The  statnte  of  limitations  of  the  forum  may  he  pleaded  to  har  a  recovery 
npon  a  contract  made  out  of  its  political  Jurisdiction,  hut  not  that  of  the  loci 
contractus. 

Approved  in  Brunswick  Terminal  Co.  v.  Nat.  Bank,  99  Fed.  636,  40 
C.  C.  A.  22,  holding  action  in  Maryland  to  enforce  charter  liability  of 
stockholder  in  Georgia  corporation  is  governed  by  Georgia  law;  Rock 
Island  Plow  Co.  v.  Masterson,  96  Ark.  448,  132  S.  W.  217,  action  upon 
lUiiiois  note  brought  in  Arkansas  more  than  five  years  after  accrdal  of 
action  is  barred  by  Arkansas  statute  of  limitations  regardless  of  whether 
debtor  lived  within  State  for  full  period;  Stack  v.  Detour  Lumber  etc.  Co., 
151  Mich.  28,  14  Ann.  Gas.  112,  114  N.  W.  878,  in  action  to  foreclose  mort- 
gage in  Michigan,  Illinois  corporation  may  plead  usury  and  enforce  pen- 
alty, though  Illinois  law  forbids  corporation  to  interpose  defense  of  usury; 
Staples  V.  Waite,  30  R.  I.  520,  30  L.  E.  A.  (N.  S.)  895,  76  Atl.  354,  where 
during  whole  period  of  running  of  statute  of  limitations  of  Rhode  Island, 
plaintiff  was  resident  of  Maine  and  defendant  of  Rhode  Island,  remedy 
was  barred ;  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S.  696,  32  L.  Ed.  1081, 
9  Sup.  Ct.  691,  holding  that  statutes  of  limitation  of  a  State  governed 
personal  actions  in  Federal  courts  in  that  State;  Chicago  etc.  R.  R.  Co.  v. 
Sturm,  174  U.  S.  718,  43  L,'  Ed.  1147,  19  Sup.  Ct.  800,  holding  exemption 
laws  are  not  part  of  contract,  but  of  the  remedy  and  subject  to  the  laws  of 
the  forum;  Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  608,  holding 
the  Maryland  statute  of  limitations  pleadable  in  action  in  that  State  to 
enforce  liability  of  stockholder  in  Bank  of  State  of  Georgia,  under  a  Geor- 
gia statute ;  Dexter  v.  Edmonds,  89  Fed.  473,  holding  that  in  action,  brought 
in  Massachusetts,  Federal  court,  to  enforce  individual  liability  of  a  stock- 
holder in  a  Kansas  corporation,  the  Kansas  statute  of  limitation  could  not 
be  pleaded ;  Underwood  v..  Patrick,  94  Fed.  471,  36  C.  C.  A.  330,  holding 
that  in  a  suit  commenced  in  Colorado  on  notes  given  in  Nevada,  the  statute 
of  limitations  of  the  former  State  controlled;  Krogg  v.  Atlanta  etc.  R.  R. 
Co.,  77  Ga.  215,  4  Am.  St.  Rep.  83,  in  action  for  personal  injuries  arising 
in  common  law,  the  statute  of  limitations  of  the  place  of  the  former  gov- 
erns; Swickard  v.  Bailey,  3  Kan.  512,  holding  acts  of  limitation  can  have 
no  extraterritorial  effect;  Perkins  v.  Guy,  55  Miss.  176,  30  Am.  Rep.  512, 
holding  that  where  the  right  had  been  extinguished  by  the  lapse  of  time, 
in  another  State  where  the  parties  were  resident,  the  court  would  give  ef- 
fect to  the  statute  declaring  that  consequence  in  an  action  on  contract; 
Rogers  v.  Burns,  27  Pa.  St.  527,  holding,  where  the  presumption  of  pay- 
ment of  a  judgment  of  another  State  depends  on  time  alone,  nothing  short 
of  twenty  years  is  sufficient;  Urton  v.  Hunter,  2  W.  Va.  88,  applying  the 
rule  to  a  debt  contracted  in  Maryland  and  holding  that  a  discharge  under 
insolvent  laws  of  another  State  cannot  avail  a  defendant  against  a  citizen 
of  State  where  remedy  is  sought ;  dissenting  opinion  in  Van  Dom  v.  Bodley, 
38  Ind.  419,  majority  holding  that  whece  a  new  promise  was  pleaded  the 
statute  was  not  available;  Hanger  v.  Abbott,  6  Wall.  538,  18  L.  £d.  942, 
holding  that  the  time  during  which  the  courts  of  the  Confederate  States 


237  TOWNSEND  v.  JEMISON.  9  How.  407-420 

were  dosed  to  citixena  of  loyal  States,  most  be  excluded  from  the  statutory 
period. 

Positiye  preBcrlption  Is  the  right  of  possessioii  acquired  by  the  contlnned 
holding  for  the  period  prescribed  by  law.  Negative  prescription  is  the  loss  of  a 
light  by  neglect  of  the  possessor  to  exercise  it  during  the  time  prescribed  by 

Uw. 

Approved  in  Nonce  v.  Richmond  A  D.  R.  R.  Co.,  33  Fed.  432,  holding 
that  in  an  action  against  a  railway  company  for  damages  for  personal  in- 
juries the  right  to  relief  was  governed  by  laws  of  State  where  brought; 
Harding  v.  Butts,  18  111.  508,  holding  that  statutes  of  limitation  may  not 
only  bar  the  remedy,  but  also  confer  a  corresponding  right  on  the  opposite 
party,  as  a  direct  consequence  and  effect;  dissenting  opinion  in  Chapin  v. 
Freeland,  142  Mass.  391,  56  Am.  Bep.  705,  8  N.  E.  132,  majority  holding 
that  where  the  statute  would  bar  a  direct  proceeding  by  an  original  owner, 
he  cannot  defeat  it  indirectly ;  dissenting  opinion  in  Currier  v.  Studley,  159 
Mass^  26,  33  N.  £.  713,  to  point  that  until  the  decision  in  Chapin  v.  Free« 
land,  it  had  never  been  considered  that  adverse  possession  for  statutory 
period  extinguished  the  owner's  title. 

The  obligations  of  a  contract  upon  the  parties  to  it  are  to  be  expounded  by 
the  lex  loci  contractus.  Suits  to  enforce  contracts  are  subject  to  the  remedies 
of  the  f  ornm  where  the  suit  is. 

Approved  in  Lamberton  v.  Grant,. 94  Me.  518,  48  Atl.  131,  holding  lex 
fori  governs  plea  of  limitations  to  action  on  foreign  judgment;  McConnell 
T.  Spieker,  15  S.  D.  101,  87  N.  W.  574,  holding  under  limitation  statute 
(Gomp.  Laws,  §§  4850,  4859),  maker  of  note  executed  in  another  State  is 
"absent''  until  he  removes  within  State;  United  States  v.  Garlinghouse,  4 
Ben.  203,  Fed.  Cas.  15,189,  holding  that  validity  of  a  bond,  given  by  a  mar- 
ried woman  carrying  on  a  distiller's  business  separate  from  her  husband, 
depended  on  the  loss  of  the  place  where  it  was  made;  Copp  v.  Louisville 
ft  N.  R.  R.  Co.,  50  Fed.  165,  holding  the  right  of  action,  given  by  the 
Interstate  Commerce  Act  to  a  person  discriminated  against,  is  governed  by 
the  statute  of  limitations  of  the  State  where  suit  is  brought ;  Star  Wagon 
Co.  y.  Matthiessen,  3  Dak.  Ter.  237,  14  N.  W.  108,  in  an  action  on  promis- 
sory note  made  in  Utah,  the  statute  of  limitations  of  that  State  held  no 
bar;  Hendricks  v.  Comstock,  12  Ind.  240,  74  Am.  Dec.  206,  holding,  in  an 
action  on  foreign  judgment,  a  plea  of  the  statute  of  limitations  of  that 
State  willjiot,  as  a  general  rule,  be  sustained;  Thompson  v.  Reed,  75  Mo. 
^,  holding  statute  of  limitations  is  no  bar  to  an  action  on  a  promissory 
note  made  and  payable  in  another  State ;  Mayberry  v.  Willoughby,  5  Neb. 
370,  25  Am.  Bep.  498,  holding  statute  of  limitations  must  be  construed  as 
« statute  of  repose;  not  merely  raising  the  presumption  of  paymeiit;  Moore 
y.  State,  43  N.  J.  L.  205,  39  Am.  Bep.  560,  holding  that  a  statute,'  purport- 
ing to  authorize  prosecution  of  a  person  for  an  offense  previously  com- 
niitted,  and  for  which  all  prosecution  was,  at  its  passage,  barred  by  time  is 
void. 
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What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  B.  A.  627,  630. 

Law  governing  limitations  on  contract.    Note,  6  L.  B.  A.  (IT.  S.)  659. 

Law  governing  remedies.    Note,  6  £.  B.  0.  944. 

9  How.  421-450,  13  L.  Ed.  200,  DOE  v.  E8LAVA. 

Where  two  conflicting  claimB,  one  French  and  one  Spanish,  are  confirmed 
by  Congress,  the  confirmations  balance  each  other,  and  other  evidence  of  title 
may  be  looked  to  to  settle  the  rights  of  the  parties. 

Approved  in  Doe  v.  City  of  Mobile,  9  How.  467,  13  L.  Ed.  219,  as  having 
established  the  title  of  Eslava's  heirs,  to  whi^h  the  land  in  the  citing  case 
was  alleged  to  belong ;  Berithold  v.  McDonald,  22  How.  340,  16  L.  Ed.  321, 
holding  the  court  could  go  behind  the  prima  facie  title,  resulting  from  the 
conflicting  confirmations,  and  instruct  the  jury  as  to  such  facts  as  would 
tend  to  establish  the  superior  equity  of  one  of  the  claimants;  Chastang's 
Heirs  v.  Armstrong,  20  Ala.  624,  holding  that  if  two  claims  are  confirmed, 
title  passes  to  one  claimant  only;  Lanfear  v.  Harper,  13  La.  Ann.  548, 
where  a  confirmation  by  statute  was  alleged,  a  subsequent  confirmation  by 
a  later  act  was  ineffectual  to  pass  any  title;  Chavez  v.  Chavez  de  Sanchez, 
7  N.  M.  69,  32  Pac'  140,  to  same  point  and  effect. 

Title  derived  from  grant  by  the  government  is  not  to  be  affected  or  regu- 
lated by  the  political  authorities  to  whom  the  coimtry  is  afterward  ceded,  any 
more  than  the  private  rights  and  property  of  the  inhabitants  of  such  a  country. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  65,  73  Pac. 
622,  lands  embraced  in  perfect  Mexican  grant  are  taxable,  though  grant 
submitted  for  confirmation  by  court  of  private  land  claims  and  patent  not 
yet  issued;  Coffee  v.  Groover,  123  U.  S.  10,  31  L.  Ed.  66,  8  Sup.  Ct.  6, 
holding  that  a  grant  of  land  made  by  State  of  Georgia,  while  exercising 
powers  of  a  government  de  facto  in  territory  subsequently  ascertained  to 
belong  to  Florida,  was  void,  unless  confirmed  by  Florida;  Hall  v.  Doe,  19 
Ala.  386,  holding  that  a  party  whose  title  to  land  in  Louisiana  was  com- 
plete by  a  Spanish  grant,  while  Spain  held  dominion,  could  assert  it 
against  any  claimant  under  the  United  States,  unless  he  had  failed  to 
register  it  as  required  by  act  of  Congress. 

Supreme  Oonrt  has  no  Jurisdiction  under  twenty-fifth  section  of  Judiciary 
act  where  conflicting  claims  have  been  confirmed  by  Congress,  and  the  superior 
right  is  to  be  settled  by  inquiring  into  facts  aliunde,  no  question,  no  treaty,  act 
of  Oongress  or  authority  exercised  under  the  United  States,  being  drawn  in 
question. 

Approved  in  Lanfear  v.  Hunley,  4  Wall.  210,  18  L.  Ed.  326,  holding  sec^ 
tion  25  of  the  judiciary  act  did  not  warrant  the  review  of  an  adjudication 
upon  a  mere  question  of  boundary;  Bush  v.  Glover,  47  Ala.  174,  holding  a 
judgment  of  a  Circuit  Court  of  the  State  in  September,  186^,  during  the 
provisional  government  though  taken  by  default,  is  not  a  nullity. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  K  B.  A.  643. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  572. 

Act  of  lA^y  8,  1822,  was  not  meant  to  confer  the  adjudication  of  titles  of 
land  on  registers  and  receivers;  they  may  only  decide  on  facts  of  location  and 
sorvey  of  interfering  claims  to  settle  boundaries. 

Approved  in  Tate  v.  Carney,  24  How.  361,  16  L.  Ed.  694,  holding  the 
register  and  receiver  had  no  power  to  cancel  a  certificate  issued  to  a 
previous  claimant,  and  to  grant'  a  new  certificate  to  another  party;  Smiley 
V.  Sampson,  1  Neb.  76,  77,  holding  the  register  and  receivers  of  local 
land  offices  caiinot  determine  questions  of  law  between  a  settler  and  the 
government. 

Miscellaneous.  Cited  in  Kennedy's  Ezrs.  v.  Doe,  26  Ala.  403,  as  to  the 
form  of  the  claim,  the  court  holding  that  no  question  as  to  the  fact  of  the 
confirmation  had  been  raised  or  passed  upon  in  the  principal  case. 

9  How.  451-470,  18  L.  Ed.  212,  DOE  T.  OITT  OF  MOBILE. 

Where  State  court  ika  left  the  question  of  location  to  he  settled  by  a  Jury, 
the  Judgment  founded  on  such  finding  will  not  be  disturbed  by  the  Supreme 
Court. 

Approved  in  Shellenbarger  r.  Fewel,  34  Okl.  86,  124  Pac.  620,  case  can- 
not be  removed  to  Federal  court  merely  because  it  involves  construction  of 
Indian  allotment  laws;  Bushnell  v.  Crooke  Mining  Co.,  148  U.  S.  689,  37 
Ifc  Ed.  613,  13  Sup.  Ct.  774,  holding  Supreme  Court  will  not  review  judg- 
ment of  State  court  not  involving  a  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  622,  532,  63S. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  46. 

Miscellaneous.  Cited  in  Telluride  Power  Co.  v.  Rio  Grande  etc.  Ry.,  175 
XJ.  S.  647,  44  L.  Ed.  309,  20  Sup.  Ct.  248,  holding  Supreme  Court's  juris- 
diction on  error  to  State  court  does  not  extend  to  questions  of  fact  or 
local  law,  which  are  merely  preliminary  to  Federal  questions. 

9  How.  471-479,  13  I..  Ed.  220,  GOODTITLE  v.  EIBBE. 

On  admission  of  State  into  Union,  the  shores  of  navlgahle  rivers  lying 
l>elow  high-water  mark  pass  to  and  are  vested  in  the  State,  and  thereafter. 
Congress  cannot  grant  them. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  261,  Ann.  Gas.  1913E, 
710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  extension  of  Hoopa  Indian  reservation  by 
executive  order  over  tract  in  California  one  mile  in  width  on  each  side  of 
atream,  included  bed  of  Klamath  River  not  in  list  of  navigable  rivers  in 
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California  law ;  Kansas  ▼.  Colorado,  206  U.  S.  93,  61  L.  EcL'  973,  27  Sup.  Ct. 
655,  in  action  by  Kansas  to  restrain  Colorado  from  diverting  waters  of 
Arkansas  River  for  irrigation  purposes,  where  diversion  did  not  diminisH 
navigability,  Federal  government  has  no  power  to  control,  and  intervening 
petition  dismissed ;  Mobile  Transportation  Co.  v.  Mobile.  187  U.  S.  484,  490, 
47  L.  Ed.  270,  272,  23  Sup.  Ct.  176,  affirming  128  Ala.  348,  30  South.  647, 
and  holding  United  States  could  not,  after  admission  of  State,  grant  title 
to  shore  of  Mobile  River  to  high- water  mark;  Illinois  Cent.  R.  R.  v.  Chicago, 
176  U.  S.  660,  44  L.  Ed.  627,  20  Sup.  Ct.  514,  holding  under  Illinois  Cen- 
tral's charter  it  had  no  right  to  lands  beneath  waters  of  Lake  Michigan; 
United  States  v.  Mackey,  214  Fed.  142,  grant  of  lands  in  Indian  Territory 
to  Creek  Indians  did  not  include  bed  of  Arkansas  River  within  high- water 
mark;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  348,  86  Am.  St.  Rep.  143, 
64  L.  B.  A.  333,  30  South.  647,  grant  of  land  by  Federal  government  after 
State  admitted,  extends  only  to  high-water  mark,  and  does  not  defeat  grant 
by  State  to  city  of  riparian  rights;  Wilton  v.  Van  Hessen,  249  111.  188,  94 
N.  E.  136,  title  to  bed  of  non-navigable  water  remained  in  Federal  govern- 
ment when  State  admitted  and  passed  to  grantee,  and  was  not  subject  to 
public  use  for  hunting  and  fishing ;  State  v.  Bayou  Johnson  Oyster  Co.,  130 
La.  610,  58  South.  407,  where  State  by  statute  res6rves  title  to  tide-water 
beds,  grant  to  levee  board  of  swamp-lands  conveyed  no  authority  to  sell 
tide-water  beds,  and  purchaser  can  only  take  actual  land;  Coyle  v.  Smith, 
28  Okl.  152,  113  Pac.  957,  Federal  government  cannot  by  enabling  act  de- 
prive State  of  sovereign 'power  to  make  law  locating  capital;  Micelli  v. 
Andrus,  61  Qr.  84,  120  Pac.  740,  while  State  has  title  to  bed  of  navigable 
stream  within  its  borders,  riparian  owner  of  land  on  non-navigable  stream 
has  title  to  middle  of  stream;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  97,  104 
S.  W.  450,  where  Mississippi  River  changed  channel  by  avulsion,  boundary 
of  Tennessee  remains  middle  of  old  channel,  and  title  to  bed  of  river  is  in 
State ;  Hill  v.  Newell,  86  Wash.  230,  149  Pac.  952,  where  new  channel  was 
cut  diverting  river,  title  to  abandoned  bed  was  in  State  and  its  grantees — 
not  in  riparian  owner;  Kneeland  v.  Koeter,  40  Wash.  363, 1  L.  R.  A.  (N.  S.) 
745,  82  Pac.  609,  Congress  could  grant  tide-land  between  high  and  low  water 
within  territory;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  481,  47  L.  Ed.  1145,  23  Sup.  Ct.  660,  majority  holding  under  swamp- 
land act  Indiana  acquired  ail  lands  under  non-navigable  water;  dissenting 
opinion  in  Johnson  v.  Johnson,  14  Idaho,  591,  24  L.  R.  A.  (N.  S.)  1240,  95 
Pac.  510,  majority  holding  that  in  Idaho  grant  of  land  by  State  gives  title 
to  thread  of  stream  whether  navigable  or  non-navigable,  and  plaintiff  is 
entitled  to  land  known  as  Weatherby  Island;  dissenting  opinion  in  Scran- 
ton  V.  Wheeler,  179  U.  S.  187,  45  L.  Ed.  146,  21  Sup.  Ct.  66,  arguendo; 
Doe  V.  Beebe,  13  How.  26, 14  L.  Ed.  86,  as  to  land  on  bank  of  Mobile  River; 
County  of  St.  Clair  v.  Lovingston,  23  Wall.  68,  23  L.  Ed.  63,  holding  the 
shores  of  navigable  waters  and  the  soil  under  them  were  reserved  to  the 
States ;  Barney  v.  Keokuk,  94  U.  S.  338,  24  L.  Ed.  228,  holding  the  same 
principles  apply  to  all  navigable  waters  including  the  great  lakes;  Van 
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BroeUin  ▼.  Tennessee,  117  U.  S.  168,  29  L.  Ed.  851,  6  8up.  Ct.  679,  holding 
that  lands  in  a  State,  porohased  by  the  United  States  for  delinquent  taxes, 
are  exempt  from  State  taxation  while  so  owned ;  Packer  v.  Bird,  137  U.  S. 
671,  34  L.  Ed.  822,  11  Sup.  Ct.'212,  holding  that  whatever  rights  attach  to 
the  ownership  of  property  conveyed  by  the  United  States  bordering  on 
navigable  streams  will  be  determined  by  the  States  in  which  it  is  situated ; 
Hardin  v.  Jordan,  140  U.  S.  381,  85  L.  Ed.  433,  11  Sup.  Gt.  812,  holding 
government  grants  of  lands  bordering  on  tide  water  only  extend  to  high* 
water  mark;  Knight  v.  United  States  Land  Assn.,  142  U.  S.  183,  35  L.  Ed. 
982,  12  Sup.  €t.  264,  holding  that  the  rule  that  on  acquisition  of  territory 
from  Mexico  the  United  States  took  the  title  to  lands  under  tide  water  in 
trust  for  the  future^  States,  does  not  apply  to  lands  previously  granted  to 
the  parties  by  the  former  government;  Shively  v.  Bowlby,  152  U.  S.  43, 
88  L  Ed.  847,  14  Sup.  Ct.  664  (affirming  Bowlby  v.  Shively,  22  Or.  426, 
30  Pac.  159),  holding  that  the  United  States,  while  they  hold  a  country  as 
a  territory,  may  dispose  of  lands  and  rights  in  the  soil  below  high-water 
mark  of  tide  waters ;  s.  e.,  152  U.  S.  47,  38  L.  Ed.  34^  14  Sup.  Ct.  565,  hold- 
ing that  a  donation  land  claim  passed  no  title  to  lands  below  the  high-water 
mark  as  against  a  subsequent  grant  from  •State  of  Oregon;  St.  Anthony 
Palls  Water  Power  Co.  v.  St.  Paul  Water  Commrs.,  168  U,  S.  361,  362,  42 
L  Ed.  502,  18  Sup.  Ct.  162,  holding  that  the  extent  of  a  riparian  pro- 
prietor's right  of  property  was  a  subject  of  adjudication  by  the  State  court ; 
Kenyon  v.  Knipe,  46  Fed.  313,  holding  that  the  title  of  a  grantee  from  the 
United  States  to  land  on  the  shores  of  a  navigable  bay  below  high-water 
mark  depends  on  local  law ;  Scranton  v.  Wheeler,  57  Fed.  810,  811,  6  C.  C.  A. 
585,  the  same  rule  applies  equally  to  streams  navigable  in  fact,  but  above 
the  ebb  and  flow  of  the  tide ;  Cobum  v.  San  Mateo  Co.,  75  Fed.  527,  hold- 
ing a  grant  by  the  Mexican  government  in  California  of  land  bordering  "to 
the  west  on  the  sea"  included  only  lands  above  high-water  mark,  collecting 
authorities;  Magee  v.  Doe,  22  Ala.  720,  holding  the  eastern  boundary  of  a 
grant,  confirmed  subsequently  to  the  admission  of  Alabama  into  the  Union, 
could  not  extend  beyond  high-water  mark  at  the  time ;  St.  Louis  etc.  Ry. 
Co.  V.  Ramsey,  53  Ark.  320,  22  Am.  St.  Rep.  198.  8  L.  R.  A.  561,  13  S.  W. 
932,  holding  'a  riparian  owner,   deriving  title   from   the   United   States, 
takes  only  to  high- water  mark;  Gilmer  v.  Lime  Point,  18  Cal.  252,  holdinc: 
that  the  right  to  take  private  property  for  public  use  belongs  to  the  State 
as  one  of  the  rights  of  sovereignty ;  People  v.  Stratton,  25  Cal.  250,  holding 
if  a  State  issues  a  patent  for  land  as  swamp  and  overflowed  lands,  and  they 
are  in  fact  highlands,  no  title  passes  to  the  patentee ;  People  v.  Morill,  26 
Cal.  354,  defining  "public  lands"  of  a  State  as  including  the  shore  of  the 
sea,  and  of  its  bays  and  inlets,  via  the  land  usually  overflowed  by  the 
maps  or  ordinary  tides ;  Geiger  v.  Filer,  8  Fla.  338,  holding  the  land  between 
high  and  low  water  mark  at  the  termination  of  the  streets  belongs  to  the 
eity;.McManus  v.  Carmichael,  3  Iowa,  52,  holding  the  Mississippi  was  a 
navigable  river,  and  the  owner  of  an  island  in  it  had  no  title  to  the  land 
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between  high  and  low  water;  Cooley  v.  Golden,  117  Mo.  56,  21  L.  R.  A.  .808, 
23  S.  W.  108,  holding  a  grantee  from  the  United  States  of  land  on  the  banks 
of  the  Missouri  River  takes  only  to  the  water's  edge,  and  not  to  the  middle 
of  the  stream ;  Baer  v.  Moran  Brothers'  Co.;  2  Wash.  611,  27  Pac.  471,  hold- 
ing Congress  had  power  to  dispose  of  tide-land  at  time  when  Washington 
was  a  territory,  but  such  land  was  not  subject  to  entry  under  the  Valentine 
scrip  act,  17  Stat.  649;  Ravenswood  v.  Flemings,  22  W.  Va.  69,  46  Am*  Rep. 
492,  holding  that  riparian  owners  on  the  Ohio  River,  as  against  the  State 
of  West  Virginia,  hold  title  only  to  ordinary  high-water  mark. 

Distinguished  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  338, 
State  cannot  by  eminent  domain  take  land  of  United  States  for  use  of  elec- 
tric power  plant  without  consent  of  Congress;  People  v.  San  Francisco,  2 
-Cal.  Unrep.  815,  16  Pac.  749,  where  extent  of  Federal  government's  grant 
of  lands  to  San  Francisco  depends  upon  decree  detejrmining  prior  rights  of 
Mexican  citizens  under  treaty,  and  survey  upon  which  patent  was  issued 
•did  not  conform  to  decree,  lands  excluded  from  decree  and  included  in  patent 
do  not  pass;  Teschemacher  v.  Thompson,  18  Cal.  28,  29,  79  Am.  Dec.  160, 
162,  holding  that  on  the  cession  of  California  the  government  took  the  coun- 
try chained  with  the  equitable  ^^laims  of  the  grantees. 

Navigable  river  as  boundary.    Note,  10  Am.  Dec.  387. 

Title  to  accretions.    Note,  16  Am.  Rep.  627. 

Rights  of  land  owners  in  navigable  waters  fronting  their  lands,  and  in 
the  lands  under  such  waters.    Note,  19  Am.  St.  Rep.  228. 

Title  to  land  covered  by  tidal  and  other*  navigable  waters.    Note,  63 
Am.  St  Rep.  292,  297. 

Title  to  land  between  high  and  low  water  mark.    Note,  46  L.  R.  A.  238. 

Spanish  grant  In  the  territory  ceded  by  Qpaln  to  France,  made  after  the 
i^reaty  of  St.  ndef  onso  in  1800,  conveys  no  right  in  the  soil  to  the  grantee. 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  28,  38  L.  Ed.  342,  14  Sup. 
Ot.  558,  showing  that  the  decision  in  principal  case  turned  on  the  attempt 
by  Congress  to  confirm  an  invalid  Spanish  grant,  and  did  not  apply  to  tide 
land  in  Oregon. 

The  case  must  be  very  strong,  and  one  where  mistake  and  error  have  evi- 
dently been  committed,  to  justify  the  court  in  reversing  its  own  decision. 

Approved  in  Boston  Safe  etc.  Co.  v.  Collier,  222  Mass.  396,  111  N.  E.  166, 
where  right  of  testator  to  create  spendthrift  trust  has  become  rule  of  prop- 
erty, legislature  and  not  courts  should  change  it ;  Mabardy  v.  McHugh,  202 
Mass.  152,  132  Am.  St.  Rep.  484,  16  Ann.  Gas.  500,  23  L.  R.  A.  (N.  S.)  487, 
88  N.  E.  896,  where  in  absence  of  any  trust  relation,  vendor  of  real  estate 
points  out  true  boundaries  and  vendee,  has  opportunity  to  investigate,  no 
remedy  exists  for  false  representation  as  to  area;  Duncan  v.  Brown,  18 
N.  M.  ^85,  139  Pac.  141,  in  action  to  quiet  title  to  undivided  one-half  in- 
terest in  property,  divorce  decree  was  res  adjudicata  and  barred  plaintiff; 
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Cromie  t.  Board,  71  Ind.  212 ;  also,  City  of  Logansport  v.  Shirk,  88  Ind.  569, 
and  Frank  v.  Evansville  etc.  R.  R.  Co.,  Ill  Ind.  136, 12  N.  E.  107,  refusing 
to  reverse  former  decisions. 

Effect  of  Ordinance  of  1787  on  states  carved  ooj;  of  Northwest  Terri- 
toiy.    Note,  Ann.  Oas.  1915D,  953. 

9  How.  47»-487,  13  Z..  Ed.  223,  ATKINSON  ▼.  OUMMINa 

In  all  cases  where  a  dl^cnlty  arises  in  applying  the  words  of  a  wlU  or 
deed  to  the  suhject  matter  of  the  devise  or  grants  the  ambiguity  which  is  intro- 
duced by  the  admission  of  extrinsic  evidence  may  be  rebutted  by  evidence  calcu- 
lated to  explain  what  was  the  estate  or  subject  matter  really  intended  to  be 
devised  or  granted. 

Approved  in  Harten  v.  Loffler,  29  App.  D.  C.  503,  parol  evidence  is  ad- 
missible to  show  written  contract  for  sale  of  land  included  whole  lot  of 
vendor,  where  exact  description  would  cut  off  one-seventh  of  dwelling; 
W.  M.  Ritter  Lumber  Co.  v.  Montvale  Lumber  Co.,  169  N.  C.  94,  85  S.  E. 
446,  where  reference  to  monument  in  deed  is  inconsistent  with  description 
and  other  monuments,  parol  evidence  is  admissible  to  determine  boundary 
lines ;  Staub  v.  Hampton,  117  Tenn.  739,  741,  101  S.  W.  784,  785,  survey  of 
land  intended  to  be  conveyed  controls  description,  and  concurrent  construc- 
tion of  parties  to  deed  rebuts  ambiguity  of  description;  Daugherty  v. 
Rogers,  119  Ind.  259,  S  L.  R.  A.  851,  20  N.  E.  781,  applying  rule  to  inter- 
pret a  gift  in  a  will  to  one  to  whom  testator  had  made  advances  in  his  life- 
time, taking  notes  as  memoranda,  and  collecting  authorities;  Pickering  v. 
Pickering,  50  N.  H.  350,  holding  that  parol  evidence  is  not  admissible  to 
explain  an  ambiguity  apparent  on  the  face  of  the  will ;  Gentile  v.  Crossnan, 
7  N.  M.  597,  38  Pac.  249,  admitting  parol  evidence  to  explain  intention  and 
meaning  of  a  Spanish  term  "les  lomas,"  used  to  define  a  boundary  in  a 
deed ;  Susquehanna  Boom  Co.  v.  Finney,  58  Pa.  St.  208,  holding  that  records 
and  returns,  which  ordinarily  furnish  conclusive  presumptions  of  their 
truth,  may  be  so  impaired  by  vagueness  so  that  the  presumption  is  only 
prima  facie,  and  may  be  rebutted  by  proof,  collecting  authorities ;  Segar  v. 
Babcock,  18  R.  I.  205,  26  Atl.  258,  holding  that  when  a  deed  refers  to  monu- 
ments for  boundaries,  resort  to  parol  can  only  be  had  when  such  monu- 
ments are  uncertain  and  ambiguous;  Hughes  v.  Sandal,  25  Tex.  164,  165, 
holding,  where  a  bond  was  unambiguous,  an  ambiguity  which  arose  on  the 
evidence  by  which  plaintiff  sought  to  identify  the  land  described  therein, 
might  be  removed  by  further  evidence ;  Coulam  v.  Doull,  4  Utah,  274,  9  Pac. 
569,  admitting  extrinsic  evidence  to  prove  that  a  testator's  omission  of  cer- 
tain children  from  his  will  was  intentional;  Scott  v.  Neeves,  77  Wis.  312, 
45  N.  W.  423,  admitting  parol  evidence  to  identify  certain  indebtedness 
referred  to  by  a  testatrix  in  a  will. 

Parol  evidence  to  explain  false  descriptions  and  surplusage  in  convey- 
ance.   Note,  40  AnL  Dec.  111. 


\ 
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Extrinsic  evidence  to  explain  latent  ambiguity  in  devke.    Note,  46 

Am.  Rep.  75. 
Parol  evidence  of  mistake  in  description  of  land  devised.    Note,  16 

L.  R.  A.  S21. 

Correction  of  misdescription  of  land  in  will.    Note,  6  L.  R.  A.  (N.  S.) 
957,  958,  961. 

Sale  of  mortgage  of  future  crops.    Note,  J23  L.  R.  A«  462. 

9  How.  487-501,  13  L.  Ed.  228,  BROWN  v.  XJNITED  STATEa 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note,  12 
L.  R.  A.  (N.  S.)  168. 

9  How.  501-521,  13  !■.  Ed.  234,  UNITED  STATES  ▼.  ROBERTS. 

InsttnctlonB  Issued  for  guidance  of  employees  must  be  absolutely  observed. 

Approved  in  Sterling  v.  Warden,  51  N.  H.  241,  12  Am.  Rep.  104,  holding 
that  the  regulations  made  by  the  postmaster-general  for  the  conduct  of  the 
postal  service  of  the  country  have  the  force  and  effect  of  positive  law. 

« 

9  How.  522-529,  13  L.  Ed.  242,  BANK  OF  AI.ABAMA  ▼.  DALTON. 

Statutes  of  limitation  furnish  rules  of  decision,  and  are  equally  binding  on 
the  Federal  courts  as  they  are  on  State  courts. 

Approved  in  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S.  696,  32  L.  Ed.  1081, 
9  Sup.  Ct.  691,  holding  that  a  provision  in  a  statute  of  limitations  that  an 
action  should  be  denied,  commenced  by  service  of  the  summons,  or  its  de- 
livery to  an  officer  with  intent  it  should  be  served,  was  applicable  to  an 
action  in  Federal  court ;  Butler  v.  Poole,  44  Fed.  586,  holding  actions  by  a 
receiver  of  a  national  bank  against  stockholders  for  assessments  are  sub- 
ject to  the  State  statutes  of  limitations ;  Brickill  v.  Baltimore,  52  Fed.  739, 
holding  that  the  weight  of  judicial  opinion  (the  courts  being  personally 
opposed  to  it),  was  that  the  State  statutes  of  limitation  were  not  applicable 
to  actions  in  the  Federal  courts  f6r  infringement  of  patents;  Morgan  v. 
Des  Moines,  54  Fed.  460,  holding  that  an  act  of  Iowa,  barring  suit  for  per- 
sonal injuries  against  a  municipal  corporation  after  six  months,  is  binding 
upon  an  infant  as  well  as  an  adult;  McCormick  v.  Rusch,  15  Iowa,  137,  83 
Am.  Dec.  409,  sustaining  a  State  law  enacting  that  an  action  against  one 
in  the  actual  military  service  of  the  State  shall  stand  continued  during  such 
service;  Carrigan  v.  Semple,  72  Tex.  308,  12  S.  W.  179,  holdfng  the  State 
statute  of  limitation  applied  in  suits  brought  there  on  contracts  made  be- 
tween parties  in  other  States;  Amy  v.  Watertown,  22  Fed.  420,  on  what 
inquiries  were  proper  under  plea  of  statute,  collecting  numerous  authorities. 

What  statute  of  limitations  will  govern  action  in  other  State  or  coun- 
try.   Note,  48  L.  R.  A.  634. 
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Legldatioii  by  Congress  does  not  prevent  a  State  from  passing  acts  of  limi- 
tation to  bar  snits  on  Judgments  rendered  in  another  State. 

Approved  in  Lamb  v.  Powder  Riv.  etc.  Co.,  132  Fed.  438,  442,  67  L.  R.  A. 
558,  55  C.  C.  A.  571,  holding  Colorado  Laws  1899,  p.  248,  c.  113,  amending 
act  of  1895,  relating  to  limitations  on  action  on  foreign  judgments,  void  as 
applied  to  foreign  judgment  rendered  prior  to  passage  of  act;  Terry  v. 
Heisen,  115  La.  1083,  40  South.  466,  upholding  Const.  1898,  art.  233,  estab- 
lishing three  year  prescription  against  actions  to  annul  tax  sales;  Cleve- 
land Ins.  Co.  V.  Reed,  1  Biss.  185,  187,  Fed.  Cas.  2889,  holding  that  statute 
of  Wisconsin  was  applicable  to  a  foreclosure  suit,  although  passed  subse- 
quent to  the  maturity  of  the  mortgage;  Randolph  v.  King,  2  Bond,  108, 
Fed.  Cas.  11,560,  sustaining  constitutionality  of  Ohio  State  law  limiting 
time  for  bringing  action  on  foreign  judgments ;  Meek  v.  Meeic,  45  Iowa,  297, 
holding  a  judgment  of  State  of  Ohio,  not  there  barred,  is  subject  to  the 
bar  of  statute  of  Iowa  if  sued  on  in  that  State;  Fiske  v.  Briggs,  6  R.  I.  564, 
holding  that  courts  will  construe  statutes  x>f  limitation  as  retrospective  or 
not,  according  as  the  intention  of  the  legislature  is  to  be  gathered  from 
their  language. 

The  action  of  Oongress  with  respect  to  article  IV,  section  1,  of  the  Oonsti- 
tution,  is  (1)  that  the  Judgments  of  anothor  State  shall  be  record  evidence  of 
the  demand;  (2)  that  a  defendant,  sued  on  the  judgment,  cannot  go  behind  it 
and  controvert  the  contract  or  other  cause  of  action  on  which  it  is  founded;  (3) 
that  it  is  evidence  of  an  established  demand  which,  standing  alone,  is  conclu- 
sive between  the  parties,  but  Oongress  has  not  prevented  a  State  from  passing 
acts  of  limitation  to  bar  suits  on  Judgments  rendered  in  another  State. 

Approved  in  Carey  v.  Schmeltz,  221  Mo.  136.  119  S.  W.  947,  in  action  to 
recover  debt  from  Colorado  corporation  Missouri  court  refuses  to  enforce 
Colorado  statute  making  members  of  mining  corporation  failing  to  file  re- 
port individually  liable ;  United  States  v.  Reese,  92  U.  S.  251,  23  L.  Ed.  576, 
holding  the  expression  "State,"  in  the  Constitution,  refers  to  and  includes 
all  the  agencies  of  the  State,  the  executive  and  courts  of  record — the  judi- 
cial proceedings  of  a  State  mean  the  proceedings  of  the  courts  of  a  State 
(see  note  to  3  McCrary,  613,  on  terms  "faith"  and  "credit,"  as  used  in  the 
Federal  Constitution) ;  Marx  v.  Kilpatrick,  25  Neb.  114,  41  N.  W.  114,  hold- 
ing that  under  statute  of  Nebraska,  the  judgment  of  a  court  of  a  sister 
State  is  not  a  foreign  judgment,  requiring  faith  and  credit  to  be  given  to 
it  by  State  courts,  but  i»  to  be  so  regarded  as  to  the  application  of  statutes 
of  limitation;  Metcalf  v.  Gilmore,  63  N.  H.  190,  holding  that  the  effect  of 
a  judgment  of  a  court  in  Illinois  was  not  to  be  determined  by  the  law  of 
that  State;  Suydam  v.  Barber,  18  N.  Y.  478,  defining  effect  of  a  judgment 
of  Missouri  against  one  of  several  joint  debtors,  when  pleaded  in  New  York, 
in  bar  of  an  action  there  against  the  codebtors. 

Limitation  of  actionB  on  foreign  Judgment,  which  makes  no  exception  in 
favor  of  aay  party,  is  applicable,  though  the  Judgment  debtor  on  the  day  that 
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the  act  came  into  operation,  became  a  citizen  of  the  State.    Where  the  legla- 
latnre  makes  no  exception,  the  conrts  can  make  none. 

Approved  in  United  States  v..  Colorado  etc.  R.  Co.,  167  Fed.  332,  18  Ann. 
Gas.  893, 16  L.  B.  A.  (N.  S.)  167,  86  C.  C.  A.  27,  where  act  requiring  carreers 
engaged  in  interstate  commerce  to  equip  with  automatic  couplers  makes  no 
exception  for  railroads  wholly  within  State,  courts  will  make  none ;  St  Louis 
Cotton  etc.  Co.  v.  American  Cotton  Co.,  126  Fed.  199,  60  C.  C.  A.  80,  hold- 
ing Circuit  Court  of  Appeals  has  no  jurisdiction,  under  Judiciary  Act  of 
1891,  c.  617,  to  review  Circuit  Court  judgment,  which  sustains  objection  to 
its  jurisdiction  and  dismisses  suit  on  that  ground*)  Webber  v.  St.  Paul  Ry. 
Co.,  97  Fed.  143,  38  C.  C.  A.  79,  holding  under  Gen.  Stats.  Minn.  1894, 
§  6912,  personal  representative  cannot  sue  for  death  caused  by  street-car 
accident,  unless  he  complies  with  section  6913;  Pittsburgli  etc.  Ry.  Co.  v. 
Lightheiser,  163  Ind.  269,  71  N.  E.  222,  under  Acts  1899,  p.  68,  complaint 
for  personal  injuries  under  Employer's  Liability  Act  need  not  allege  that 
plaintiff  was  in  exercise  of  due  care;  Atchison  etc.  Ry.  Co.  v.  Grain  Co., 
68  Kan.  688,  76  Pac.  1062,  Civil  Code,  §  18,  subd.  3,  providing  that  cause 
of  action  founded  on  fraud  shall  not  be  deemed  to  have  accrued  until  dis- 
covery of  fraud,  does  not  apply  to  action  founded  on  contract ;  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  269,  48  L.  R.  A.  (N.  S.)  1,  134  Pac.  759,  right 
of  action  to  lecover  damages  for  wrongful  expulsion  from  train  of  non- 
resident having  no  other  property  in  State  survives,  and  is  property  upon 
which  letters  of  administration  may  issue ;  Bennett  v.  Bennett,  63  N.  J.  Eq. 
308,  49  Atl.'66'2,  holding  equity  will  not  enforce  alimony  decree  rendered 
on  foreign  divorce;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  364,  144  Pac. 
1038,  assignee  of  bill  of  lading  may  sue  connecting  or  terminal  carrier  in 
his  own  name  for  loss  of  property  ii^  transit,  as  State  laws  were  not  sus- 
pended by  Federal  in  respect  to  remedies;  dissenting  opinion  in  Ayres  v. 
Cone,  138  Fed.  786,  71  C.  C.  A.  144,  majority  holding  where  validity  of  claim 
of  petitioning  creditor  in  bankruptcy  is  put  in  issue  by  bankrupts  answer 
and  decided  in  creditor's  favor,  petitioning  creditor's  claim  cannot  be  con- 
tested when  filed  for  allowance  before  the  referee;  dissenting  opinion  in 
Chauncey  v.  Dyke  Bros.,  119  Fed.  16,  65  C.  C.  A.  679,  majority  holding  that 
under  Arkansas  mechanic's  lien  law,  such  liens  are  superior  to  that,  of 
mortgagees  of  mortgage,  executed  to  secure  money  for  work;  Andrews  v. 
Dole,  1  Fed.  Cas.  883,  11  N.  B.  R.  363,  defining  the  way  in  which  courts  of 
equity  viewed  and  acted  toward  statutes  of  limitations;  The  Sam  Slick, 
2  Curt.  485,  Fed.  Cas.  12,282,  holding  that  courts  cannot  engraft  on  a  statute 
of  limitations  an  execution,  not  made  on  it,  nor  declare  a  right  not  to  be 
barred  if  within  the  fair  meaning  of  the  language  of  the  act;  The  United 
States  V.  Maillard,  4  Ben.  465,  Fed.  Cas.  15,709,  in  action  to  recover  value 
of  forfeited  merchandise,  holding  the  court  could  not  introduce  into  the 
statute  an  exception  in  case  of  concealed  fraud ;  Norton  v.  De  la  V illebeuve, 
1  Woods,  164, 13  N.  B.  R.  306,  Fed.  Cas.  10,350,  holding  that  the  ignorance 
of  an  assignee  in  bankruptcy  of  his  right  to  certain  property  did  not  remove 
the  bar  of  time,  within  which  only  his  right  to  sue  for  it  existed;  Nonce  v. 
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Richmond  etc.  R.  R.  Co.,  33  Fed.  433,  holding  that  matters  respecting  the 
remedy  depend  on  the  laws  of  the  place  where  suit  is  brought ;  Madden  v» 
Lancaster  Co.,  66  Fed.  195,  C  C.  A.  666,  holding  that  under  a  statute 
providing  that  an  action  for  damages  may  be  brought  within  thirty  days 
of  the  time  of  the  injuiy  or  damage  occurring,  an  action  must  be  commenced 
within  that  time,  although  plaintiff  wa^  so  seriously  hurt  that  he  could  not 
consult  his  attorney  for  two  months  after  the  injury  occurred;  Shrevfe  v. 
Cheesman,  69  Fed.  789,  16  C.  C.  A.  413,  holding  that  under  the  statute 
enabling  a  defeated  party  to  have  a  retrial  on  payment  of  all  costs  re- 
<^overed  by  the  judgment,  all  the  costs  must  be  paid,  and  the  courts,  could 
make  no  exception  ;«Pearsall  v.  Great  Northern  R.  R.  Co.,  73  Fed.  940,  hold- 
ing that  the  statutory  charter  of  a  railway  company  which  provided  that 
it  might  be  amended  in  any  manner  not  destroying  or  impairing  the  vested 
rights  of  the  corporation,  did  not  reserve  to  the  government  the  power  to 
destroy  the  right  of  consolidating  with  another  company;  Robert  J.  Boyd 
Paving  etc.  Co.  v.  Ward,  86  Fed.  36,  28  C.  C.  A.  667,  refusing  to  import  jnto 
the  Constitution  of  Missouri  a  power  to  grant  special  iK)wers  and  imposo 
special  restrictions  on  certain  cities  different  from  the  others  of  the  same 
class;  Wrightman  v.  Boone  Co.,  88  Fed.  436,  31  C.  C.  A.  670,  holding  that 
the  statute  of  Arkansas,  providing  that  no  sci.  fa.  should  issue  to  revive 
any  judgment  except  within  ten  years  after  its  rendition,  included  judg- 
ments rendered  before  the  enactment  of  the  law;  Martin  v.  Martin,  36  Ala. 
567,  holding  that  statutes  of  limitation,  which  allow  a  reasonable  time  for 
commencement  of  suit,  operate  upon  causes  of  action  subsisting  at  th^ir 
adoption,  unless  they  contain  some  opposing  provision.  Carrier  v.  Chicago 
etc.  R.  R.  Co.,  79  Iowa,  88,  6  L.  R.  A.  801,  44  N.  W.  206,  construing  the 
exceptions  in  statute  of  limitations  as  to  actions  based  on  fraud,  and  col- 
lecting authorities;  Swickard  v.  Bailey,  3  Kan.  611,  holding  the  fact  that 
one  exception  was  made  in  code  of  1868,  was  strong  evidence  of  intent  to 
include  no  other;  Smith  v.  Stewart,  21  La.  Ann.  77,  78,  holding  that  pre- 
scription runs  against  all  persons  except  such  as  are  included  in  some  excep- 
tion established  by  law ;  Coffin  v.  Rich,  46  Me.  612,  71  Am.  Dec.  663,  hold- 
ing that  the  repeal  of  a  statute  defeated  all  rights  under  it,  except  those 
already  vested  by  judgment  or  saved  by  an  action  already  commenced; 
Rogers  v.  Brown,  61  Mo.  194,  holding  the  statute  of  limitations  of  Missouri, 
then  in  force,  applied  to  all  civil  actions,  both  at  law  and  in  equity ;  Coady 
V.  Reins,  1  Mont.  428,  holding  the  statute  of  Montana  made  no  exception  in 
favor  of  action  against  a  physician  for  damages  for  unskillful  treatment ; 
Levy  V.  Newman,  130  N.  Y.  14,  28  N.  E.  660,  holding  that  statutes  of  limita- 
tion are  applicable  to  persons  under  disability,  unless  expressly  excepted; 
Bickle  V.  Chrisman's  Admx.,  76  Va.  688,  holding,  in  a  suit  to  avoid  a  con- 
veyance, the  statute  ran  from  the  date  of  execution  of  the  deed,  not  from 
the  time  the  right  of  action  accrued,  and  the  exceptions  to  the  operation 
of  the  statute  must  be  found  in  the  statute  itself;  Van  Steenwyck  v.  Wash- 
bum,  59  Wis.  602,  48  Am.  Rep.  584,  17  N.  W.  292,  construing  the  statutory 
power  of  election  given  to  a  widow,  holding  that  since  there  was  no  except 
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tion  in  ilie  ease  of  an  insane  widow,  the  court  could  not  create  one;  dis- 
senting opinion  in  Stryker  v.  Board  of  Commrs.,  77  Fed.  582,  23  C.  C.  A. 
286,  arguing  that  the  repeal  of  an  act  authorizing  county  commissioners  to 
levy  taxes  to  pay  warrants,  could  not  defeat  the  rights  of  warrant  holders 
to  compel  its  exercise ;  Aycock  v.  Martin,  37  Ga.  179,  arguing  that  the  power 
of  the  l^slature  to  l^slate  concerning  remedies  was  unrestricted. 

'Absence  as  exception  to  statute  of  limitations.    Note,  13  Am.  Dec.  370. 
Statute  of  limitations  governing  in  action  on  foreign  judgment.    Note, 

8  Ann.  Oaa.  1125. 
Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  R.  A.  498. 

Miscellaneous.  Cited  in  Dulles  v.  Jones,  9  How.  '530*  18  L.  Ed.  245,  as 
being  similar  to  the  principal  case  and  decided  on  same  grounds ;  Hanger  v. 
Abbott,  6  Wall.  542,  18  L.  Ed.  948,  holding  that  the  time  during  which 
courts  in  the  rebellious  States  were  closed  to  citizens  of  the  loyal  States, 
is  to  be  excluded  from  the  computation  of  the  tiine  fixed  by  statutes  of 
limitation. 

9  How.  530,  13  L.  Ed.  245,  DUUfB  T.  JONES. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  Co.  t.  Mounts,  44  Okl.  364, 144 
Pac.  1038,  assignee  of  bill  of  lading  may  sue  connecting  or  terminal  car- 
rier in  his  own  name  for  loss  of  property,  as  commerce  act  giving  right  of 
action  against  initial  carrier  did  not  supersede  remedies  provided  by  State 
law. 

9  How.  630-552,  13  L.  Ed.  246,  BAYABO  T.  LOMBABD. 

Olrcult  Ooort,  by  adopting  the  forms  of  process  of  the  State  courts^  .and 
State  law  and  practice  for  taking  lands  on  execution  and  disposing  of  proceeds, 
has  not  adopted  the  State  mode  of  reviewing  decisions.  State  legislation  can- 
not give  Jurisdiction  to  Federal  courts. 

Approved  in  Brown  v.  Pierce,  7  Wall.  217,  19  L.  Ed.  137,  holding  that, 
in  adopting  State  process.  Congress  had  also  adopted  the  process  prevail- 
ing when  the  Federal  judicial  system  was  organized  in  the  courts  of  the 
several  States,  with  respect  to  the  liens  of  judgments;  Wickham  v.  More- 
house, 16  Fed.  325,  holding  that  a  bill  in  equity  to  establish  rights  of -judg- 
ment creditors  to  a  fund  in  hands  of  marshal,  was  maintainable  in  Federal 
courts. 

Appeal  to  Supreme  Court  lies  In  chancery  cases,  and  not  cases  at  l%pr.  The 
writ  of  error  given  by  the  judiciary  act  is  governed  by  that  act,  and  the  prin- 
ciples of  common  law,  as  regards  the  Judgments  and  questions  which  may  be 
reviewed  under  it. 

.  Approved  in  Mayor  etc.  of  Vicksburg  v.  Vicksbui^  Water  Works  Co.,  231 
U.  S.  740,  58  L.  Ed.  461,  34  Sup.  Ct  317,  following  rule ;  Graham  v.  Bayne, 
18  How.  62,  15  If.  Ed.  266,  holding  that  counsel  might  agree  to  submit  both 
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fact  and  law  to  decision  of  the  Supreme  Court,  but  could  not  by  agreement 
introduce  a  new  practice,  or  compel  the  court  to  adopt  the  State  act  as  to 
mode  of  reviewing  cases  in  error. 

Only  a  party  or  pilTy  to  the  record  can  have  a  writ  of  error  to  reverse  a 
jndgmait.  A  controversy  between  cre<Utors,  as  to  the  priority  of  their  respec- 
tive judgments^  cannot  be  brought  to  the  Supreme  Court  on  writ  of  error  from 
an  order  of  the  State  court,  disposing  of  funds  arising  from  an  execution  sale. 
Approved  in  Grant  v.  United  States,  227  U.  S.  79,  57  I^  Ed.  426,  33  Sup. 
Ct  190,  judgment  for  criminal  contempt  against  attorney  for  refusing  to 
produce  books  of  corporation,  on  ground  that  they  were  client's  property 
and  would  tend  to  incriminate  him,  is  not  appealable  by  client ;  In  re  Leaf 
Tobacco  Board  of  Trade,  222  U.  S.  581,  56  L.  Ed.  323,  32  Sup.  Ct.  833,  per- 
son not  party  to  record  cannot  appeal  from  refusal  of  court  to  grant  leave 
to  file  petition  for  mandamus  to  vacate  decree  dissolving  tobacco  trust; 
United  States  v.  Boarman,  217  Fed.  757,  133  C.  C.  A.  487,  State  having 
no  interest  in  lands  in  controversy  in  Federal  suit,  cannot  appeal  from  de- 
cree on  behalf  of  one  of  its  levy  districts ;  State  v.  Huegen,  110  Wis.  219, 
85  N*.  W.  1051,  holding  if  on  habeas  corpus  sheriff  is  required  to  release 
prisoner  he  has  right  to  appeal ;  Curtis  v.  Petitpain,  18  How.  110,  16  L.  Ed. 
280,  in  a  similar  state  of  facts,  where  different  parties  claim  a  fund  in 
the  hands  of  the  marshal,  arising  from  sales  under  execution;  Cook  v. 
Lasher,  73  Fed.  704, 19  C.  C.  A.  654,  rejecting  an  appeal  by  a  person,  named 
as  a  party  to  the  bill,  but  not  served  with  the  pt^ocess,  and  who  did  not 
appear;  In  re  Woerishoffer,  74  Fed.  916,  21  C.  C.  A.  175,  holding  that  an 
appeal,  sued  out  in  the  name  of  persons,  alleging  themselves  to  form  a  firm 
named  in  the  proceedings,  could  not  be  entertained  when  the  record  did  not 
disclose  who  composed  the  firm ;  Fischer  v.  Hanna,  21  Colo.  11,  39  Pac.  421, 
holding  a  personal  judgment  not  appealable  by  one  who  hiid  purchased  the 
plaintifTs  claim.   . 

Writ  of  error.    Note,  91  Am.  Dec.  194. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  854. 

lien  of  Federal  court  judgment.    Note,  47  L.  B.  A.  471. 
Cited  in  Moxley  v.  Ragen  etc.,  10  Bush,  157,  arguendo. 

9  How.  552-659,  13  L.  Ed.  254,  I.AMBEBT  v.  OHI8ELIN. 

When  the  facts  aae  not  disputed,  the  auestion  of  sui&ciency  of  the  notice 
of  dlsbonor  is  one  of  law. 

Approved  in  Watson  v.  Tarpley,  18  How.  519,  15  L.  Ed.  510,  holding  it 
was  error  to  submit  to  the  jury  to  determine  whether  the  proceedings  as  to 
protest  and  dishonor  of  a  bill  were  regular  and  legal. 

Liability  of  IndOTser  is  fixed  by  sending  notice,  after  the  exercise  of  due 
diligence.    A  right  of  action  is  acquired  by  the  notice  on  which  salt  may  be 
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brought  »t  once.  Sucb  right  is  not  divested  hj  information  subsequently  ob- 
tained of  the  true  residence  of  indorser,  and  no  second  notice  is  required  to  be 
sent. 

Approved  in  Rowland  v.  Rowe,  48  Conn.  444,  holding,  where  plaintiff  had 
ascertained  indorser's  true  residence,  when  he  purchased  a  note,  he  might 
rest  on  that  knowledge ;  and  as  he  did  not  learn  of  a  change  of  address  till 
^f ter  presentation ,  he  need  not  give  a  second  notice ;  Renshaw  v.  Triplett, 
23  Mo.  221,  where  a  note  showed  on  its  face  it  had  been  protested  for  non- 
acceptance,  the  right  of  action  had  accrued  on  protest,  and  could  not  be 
divested  by  failure  to  give  a  notice  of  nonacceptance  after  notice  of  protest 
for  nonpajnnent  had  been  received. 

Where  a  bill  of  exchange  is  not  dated  at  any  particulu  place^quiry  from 
a  person,  as  likely  as  any  other  to  know  the  address  of  the  indorser,  and  when 
the  answer  is  direct  and  positive  and  the  note  is  sent  accordingly,  it  is  suffi- 
cient, although  the  information  was  inaccurate. 

Approved  in  Weaver  v.  Penn,  27  La.  Ann.  131,  holding  where  at  time  of 
protest  no  legal  representative  had  been  appointed  for  indorser,  notice 
addressed  to  him  and  left  at  his  dohiicile  fixed  his  liability ;  Sharpe  v.  Drew, 
9  Ind.  283,  where  a  notice,  deposited  in  postoffice,  directed  to  defendant, 
who  lived  half  a  mile  out  of  the  city,  but  had  a  box  at  that,  which  was  the 
nearest  postoffice,  was  held  sufficient;  Moore  v.  Hardcastle,  U  Md.  490, 
giving  general  rule  for  notice  where  indorser  lived  in  different  place  from 
holder,  but  holding  thf\  where  there  was  no  proof  that  the  notary  made 
inquiiy  anywhere  of  any  person  as  to  the  residence  or  postoffice  of  the  in- 
dorser, a  notice  directed  to  the  county  town  was  insufficient ;  Whitridge  v. 
Rider,  22  Md.  559,  holding  that  the  diligence  should  be  such  as  men  of  busi- 
ness usually  exercise  when  their  interest  depends  on  their  obtaining  cor- 
rect information^  Burk  v.  Shreve,  39  N.  J.  L.  219,  holding,  where  residence 
of  indorser  is  not  known,  and  notice  is  sent  after  diligent  inquiry,  in  accord- 
ance with  information,  such  as  a  prudent  business  man  would  act  on,  it  is 
sufficient,  though  the  information  is  incorrect;  Runyon  v.  Montfort,  Busb. 
374,  holding  due  diligence  was  not  shown  where  inquiry  was  made  of  one 
person  only,  who  had  no  other  means  of  information  than  that  the  indorser 
had  married  a  lady  of  the  town  to  which  the  notice  was  directed;  Central 
Nat.  Bank  v.  Adams,  11  S.  C.  456,  82  Am.  Rep.  498,  restating  rule  and 
holding  where  notice  was  sent  by  mail  to  a  postoffice,  under  information 
obtained  by  the  notary  that  that  was  the  indorser's  postoffice,  that  due  dili- 
gence had  been  shown ;  McVeigh  v.  Bank,  26  Gratt.  807,  holding  that  notice 
given  to  indorser  at  his  residence,  which,  during  the  war  of  Rebellion,  he 
had  left  in  charge  of  a  servant,  was  insufficient,  and  collecting  authorities 
on  due  diligence. 

9  How.  560-670,  13  L.  Ed.  257,  XJNTTES}  STATES  ▼.  MABiaOU>. 

Power  of  coining  money  and  of  regulating  its  value  was  delegated  to  Con- 
gress by  tbe  Constitution  for  tbe  purpose  of  creating  and  preserving  the  Qui- 
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farmity  and  purity  of  sucb  a  standard  of  value,  and  to  prevent  the  irregulari- 
ties ftnd  confusion  incident  to  different  viewa  of  policy  wMcb,  in  different 
commnnities,  would  be  brought  to  bear  on  the  subject. 

Approved  in  Griswold  v.  Hepburn,  2  Duvall,  38,  holding  that  to  make 
treasury  notes  a  legal  tender  in  satisfaction  of  a  contract  for  money,  uncon- 
stitntionally  impairs  the  obligation  of  a  contract ;  ShoIIenberger  v.  Brinton, 
52  Pa.  St.  37,  holding  Congress  had  constitutional  power  to  issue  treasury 
ootes  and  make  them  lawful  money  and  legal  tender ;  dissenting  opinion  in 
Legal  Tender  Cases,  12  Wall.  686,  617,  619,  668,  676,  20  L.  Ed.  323,  333, 
834,  847,  362,  arguing  that  the  Constitution  conferred  on  Congress  only 
the  power  to  establish  a  standard  of  value  in  coin,  and  that  neither  Con- 
gress nor  the  States  had  authority  to  make  notes  a  legal  tender. 

Oonstitatlonal  power  to  coin  money  and  regulate  its  value,  carried  with 
it  tlie  correlative  power  of  protecting  the  creature  and  object  of  that  power; 
and,  having  created  and  issued  a  circulating  medium,  Oongren  ia  bound  to 
prevent  its  debasement  and  expulsion.  To  this  is  traceable  the  power  of  Con- 
gress to  provide  for  the  punishmyt  of  counterfeiting  and  uttering  or  circulat- 
ing spurious  or  counterfeited  coin. 

Approved  in  Legal  Tender  Cases,  12  Wall.  636,  .20  L.  Ed.  307,  sustaining 
constitutionality  of  acts  of  April  30,  1790,  and  the  supplementary  act  of 
1825,  defining  and  providing  for  punishment  of  crimes ;  Ex  parte  Carll,  106 
U^  8.  523,  27  L.  Ed.  289,  1  Sup.  Ct.  636,  holding  that  an  indictment  for 
<^anging  nftme  of  payee  in  genuine  restored  government  bonds,  charged 
a  crime  against  the  laws  of  the  United  States ;  United  States  v.  Yates,  6 
Fed.  864,  holding  the  crime  of  passing  counterfeit  coin,  with  intent  to  de- 
flraud,  is  a  mere  cheat,  and  not  an  infamous  crime,  which  can  be  prose- 
cuted upon  an  information  filed  by  district  attorney;  Ex  parte  Houghton, 
7  Fed.  668,  8  Fed.  897,  holding  a  State  court  has  no  jurisdiction  over  the 
offense  of  passing  counterfeited  national  bank  bills;  Hancock  v.  Yadcn, 
121  Ind.  373,  16  Am.  St.  Rep.  401,  6  L.  B.  A.  679,  23  N.  E.  266,  holding  a 
contract  by  an  employee,  waiving  his  right  to  receive  his  wages  in  lawful 
money  of  the  United  States,  void  under  a  State  law;  Metropolitan  Bank 
V.  Van  Dyck,  27  N.  Y.  460,  478,  sustaining  validity  of  act  of  Congress  of 
1862,  making  treasury  notes  a  legal  tender;  Moore  v.  People,  14  How.  20, 
14  L  Ed.  309,  to  the  point  that  both  Congress  and  State  may  legislate  and 
impose  penalty  for  harboring  fugitive  slaves ;  ShoIIenberger  v.  Brinton,  62 
Pa.  St.  61,  to  point  that  the  l^al  tender  act  was  a  necessary  exercise  of 
the  duty  of  Congress  to  provide  for  the  common  defense  to  suppress  re- 
bellion. 

No  power  should  be  conceded  to  the  Federal  government  which  cannot  be 
regularly  and  legitimately  found  tn  the  Constitutloii,  and  none  withheld  which 
lias  been  declared  necessary  to  the  execution  of  expressly  granted  powers,  and 
to  the  fulfillment  of  clear  and  well-defined  duties. 

Approved  in  L^al  Tender  Cases,  12  Wall.  646,  20  L.  Ed.  310,  saying  it 
had  been  held  that  power  over  a  particular  subject  might  be  exercised  as 
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auxiliary  to  an  express  power,  though  there  is  another  express  power  re- 
lating to  same  subject  less  comprehensive;  Shollenberger  v.  Brinton,  52 
Pa^  St.  64,  as  showing  that  a  power  may  exist  as  an  incident  to  an  express 
power,  though  there  is  another  express  power  relating/to  part  of  its  subject. 

Under  the  commerce  clause,  every  subject,  falling  wltbln  the  legitimate 
sphere  of  commercial  regulation,  may  be  partially  or  wholly  excluded;  the 
power  of  exclusion  may  operate  on  any  and  every  subject  of  commerce  to 
which  the  legislative  discretion  may  apply  It. 

Approved  in  Weber  v.  Freed,  224  Fed.  358,  140  C.  C.  A.  41,  act  prohibit- 
ing importation  of  films  of  prize  fights  is  valid  exercise  of  power  under  com- 
merce act;  Moog  v.  State,  145  Ala.  87,  41  South.  168,  State  law  prohibiting 
nonresidents  from  soliciting  orders  for  liquor  to  be  shipped  into  prohibition 
district  from  another  State,  violates  commerce  clause  of  Federal  Constitu- 
tion; Dred  Scott  v.  Sandford,  19  How.  622,  15  L;  Ed.  791,  to  point  that 
Congress  had  power  to  legislate  on  the  subject  of  slavery  in  territories. 

The  same  act  may,  as  to  its  character  and  tendencies  and  the  consequences 
involved,  constitute  an  offense  against  both  the  State  and  Federal  govern- 
ments, and  may  draw  to  Its  commission  the  penalties  denounced  by  either,  as 
appropriate  to  its  character  in  reference  to  each. 

/  Approved  in  Morris  v.  United  States,  229  Fed.  520,  Federal  act  prescrib- 

ing punishment  for  unlawfully  breaking  into  car  in  interstate  commcrco 
with  intent  to  commit  larceny,  or  stealing  goods  from  such  oar  is  valid, 
though  both  offenses  are  punishable  by  State;  United  States  v.  Palan,  167 
Fed.  992,  suspending  punishment  for  violation  of  immigration  law,  where 
person  had  been  convicted  and  punished  for  same  offense  under  State  law; 
Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  42, 100  N.  E.  343,  State 
statute  requiring  safety  appliances  is  not  invalid  as  burden  upon  interstate 
commerce,  and  is  not  invalid  though  Congress  has  acted  upon  same  sub- 
ject; Commonwealth  v.  Eatchen,  141  Ky.  657,  133  S.  W.  587,  perjury  com- 
mitted by  false  swearing  before  Federal  commissioner  was  not  subject  to 
jurisdiction  of  State  court,  where  there  was  no  saving  clause  in  act  grant- 
ing Federal  court  exclusive  jurisdiction;  Ex  parte  Toung,  36  Or.  250,  78 
Am.  St.  Rep.  774,  59  Pac.  708,  upholding  Hill's  Ann.  Laws,  §  1952,  forbid- 
ding persuasion  of  seamen  to  desert  vessel  within  jurisdiction  of  State; 
Luther  v.  Shaw,  157  Wis.  239,  52  L.  R.  A.  (N.  S.)  86, 147  N.  W.  20,  recovery 
by  daughter  of  exemplary  damages  for  breach  of  promise,  does  not  bar  re- 
covery of  exemplary  damages  by  father  for  her  seduction;  Ex  parte  Sic- 
bold,  100  U.  S.  390,  25  L.  Ed.  724,  holding  that  an  offense  of  an  election 
officer,  in  interfering  with  a  United  States  marshal  at  an  election,  is  within 
the  jurisdiction  of  Federal  courts,  although  the  State  law  regulates  the 
holding  of  elections ;  Cross  v.  North  Carolina,  132  U.  S.  139,  33  L.  Ed.  290, 

10  Sup.  Ct.  49,  holding  a  State  is  not  deprived  of  jurisdiction  in  a  case  of 
forgery  of  a  bill  of  exchange  in  violation  of  State  law,  because  the  forger 
makes  false  entries  concerning  such  bill  on  tlie  books  of  a  national  bank, 

'    in  violation  of  Federal  statute;  In  re  Loney,  134  U.  S.  375,  38  L.  Ed.  951, 
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10  Sap.  Ct.  586,  holding  that  the  power  of  punishing  a  witness  for  testify- 
ing falsely  in  a  judicial  proceeding,  belongs  to  the  government  in  whose 
tribunals  that  proceeding  is  had;  United  States  v.  Barnhart,  10  Sawy.  498, 
22  Fed.  290,  holding  that  the  doing  or  omitting  of  a  single  act  may  be  two 
crimes,  one  against  the  State,  and  the  other  against  the  United  States — 
conviction  or  acquittal  of  the  one  crime  in  State  court  is  no  bar  to  prose- 
cution for  the  other  in  Federal  court ;  United  States  v.  Given,  25  Fed.  Cas. 
1331,  sustaining  a  conviction  of  a  State  official  for  violating  a  law  of  the 
United  States ;  United  States  v.  Wells,  28  Fed.  Cas.  523,  524,  holding  that 
same  offense  may  be  made  punishable  both  under  laws  of  State  and  of 
Congress,  and  both  State  and  Federal  courts  have  concurrent  jurisdiction; 
State  V.  Kirkpatrick,  32  Ark.  121,  holding  a  false  affidavit  taken  before 
<slerk  of  Circuit  Court  in  matter  of  homestead  not  punishable  as  perjury  in 
SUte  court ;  People  v.  McDonnell,  80  Cal.  291, 13  Am.  St.  Rep.  165,  22  Pac. 
192,  holding  that  crime  of  having  possession  of  plates  fos  counterfeiting 
notes  of  a  foreign  government  is  punishable  either  in  State  or  Federal 
<!oarts ;  United  States  v.  Amy,  14  Md.  152,  24  Fed.  Cas.  811,  holding  that 
act  of  Cong^ss  of  March  3, 1825,  for  punishing  for  stealing  from  the  mail, 
treated  an  offense  also  punishable  in  State  tribunals  under  State  law ;  State 
V.  Oleson,  26  Minn.  518,  5  N.  W.  969,  saying  the  identity  of  an  offense  is 
to  be  determined  by  a  reference  both  to  the  act  done  and  the  law  which  it 
violates,  and  if  the  act  is  a  transgression  of  two  distinct  laws,  it  results  in 
two  offenses;  State  v.  Whitteraore,  50  N.  H.  248,  9  Am.  Rep.  199,  holding 
false  swearing  is  punishable  under  State  law,  and,  if  committed  relative  to 
an  application  for  naturalization,  under  United  States  law,  it  may  also  be 
an  offense  against  that  law ;  People  v.  Welch,  141  N.  Y.  276,  38  Am.  St.  Rep. 
300,  24  L.  R.  A.  121,  36  N.  E.  331,  holding  that  Revised  Statutes,  section 
5344,  as  to  punishment  of  employees  on  vessels  by  Federal  courts,  did  not 
ezclnde  jurisdiction  of  State  courts  for  offense  of  manslaughter,  committed 
l)y  a  pilot  on  the  Hudson  River ;  Territory  of  Oregon  v.  Coleman,  1  Or.  192, 
75  Am.  Dec.  565,  holding  one  who  sells  liquor  to  Indians  may  be  punished 
for  same  act  under  law  of  territory  and  law  of  United  States ;  State  v. 
Brown,  2  Or.  224,  holding  that  the  possession  of  counterfeiting  implements 
may  be  made  an  offense  by  State  legislatures  punishable  by  State  courts ; 
State  V.  Rankin,  4  Cold.  155,  holding  that  an  army  officer,  charged  with 
murder,  committed  during  the  Rebellion,  and  acquitted  by  court-martial, 
could  be  tried  by  the  State  courts  for  same  offense,  and  could  not  plead 
former  acquittal ;  State  v.  Norman,  16  Utah,  465,  52  Pac.  989,  holding  the 
act  of  Congress,  defining  and  punishing  adultery  in  the  territories,  did  not 
prevent  the  territorial  legislature  from  punishing  by  statute  the  same  act 
aa  an  offense  against  the  territorial  government ;  Jett's  Case,  18  Gratt.  942, 
946,  954,  956,  holding  a  State  court  has  power  to  punish  the  offense  of 
attempting  to  pass  a  forged  note  of  a  national  bank;  Smith  v.  United 
States,  1  Wash.  Ter.  270,  holding  marine  torts,  committed  on  tide  waters 
within  the  boundaries  of  a  county,  are  within  the  jurisdiction  of  the  United 
States,  the  territorial  courts  have  also  concurrent  jtirisdiction;  dissenting 
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opinion  in  Coleman  v.  Tennessee,  97  U.  S.  537,  539,  24  L.  Ed.  1129,  1130, 
majority  holding  that  a  soldier  convicted  by  court-martial  of  murder,  dur- 
ing the  Rebellion,  could  not  be  indicted  in  State  court  for  same  offense  after 
restoration  of  Tennessee  to  the  Union;  dissenting  opinion  in  Tennessee  v. 
Davis,  100  U.  S.  278,  25  L.  Ed.  655,  majority  holding  that  a  government  o£S- 
cer  could  not  be  tried  both  in  State  and  Federal  courts  for  murder  com- 
mitted while  in  discharge  of  his  duties. 

Distinguished  in  Grafton  v.  United  States,  206  U.  S.  353,  354,  ^1  L.  Ed. 
1091,  27  Sup.  Ct.  749,  soldier  in  army  acquitted  of  homicide  by  military- 
court-martial  of  competent  jurisdiction  under-  authority  of  Federal  govern- 
ment, cannot  be  tried  again  in  civil  court;  Donnell  v.  State,  3  Ind.  481^ 
showing  that  the  rule  that  uttering  counterfeit  money  was  punishable  by 
State  as  a  cheat,  did  not  apply  to  a  State  law  creating  an  offense  for  induc- 
ing escape  of  slaves  which  was  unconstitutional. 

Miscellaneous.  Cited  in  Forsyth  v.  United  States,  9  How.  572,  18  L.  Ed. 
268,  holding  the  act  of  1802,  providing  for  certificates  of  division  of  opinion^ 
applied  both  to  criminal  and  civil  cases;  dissenting  opinion  in  Ex  parte 
Lange,  18  Wall.  201,  21  L.  Ed.  887,  arguing  on  constitutional  provision  that 
no  person  shall  be  subject  for  the  same  offense  to  be  put  twice  in  jeopardy 
of  life  or  limb. 

9  How.  671-578,  13  L.  Ed.  262,  FOBSYTH  v.  UNITED  STATEd. 

Tbere  is  no  general  law  giving  appellate  jurisdiction  to  the  Supreme  Court 
in  criminal  cases. 

Approved  in  Ex  parte  Vallandigham,  1  Wall.  251,  17  L.  Ed.  593,  hold- 
ing the  Supreme  Court  cannot  review  by  certiorari  the  proceedings  of  a 
military  commission  ordered  by  a  general  officer  of  the  army;  San  Fran- 
cisco V.  United  States,  4  Sawy.  580,  Fed.  Cas.  12,316,  holding  there  was  no 
appeal  to  the.  Supreme  Court  from  a  decision  of  the  Circuit  Court  involv- 
ing title  to  land  in  San  Francisco ;  United  States  v.  Plumer,  3  Cliff.  27,  Fed. 
Cas.  16,055,  holding  a  writ  of  error  does  not  lie  from  Supreme  Court  to  a 
Circuit  Court  in  a  criminal  case;  dissenting  opinion  in  United  States  v. 
Circuit  Judges,  3  Wall.  679,  18  L.  Ed.  114,  majority  holding  that  a  pro- 
ceeding in  lower  court,  under  the  act  of  1851,  for  settling  land  claims  in 
California  was  appealable  to  the  Supreme  Court;  dissenting  opinion  in  Ex 
parte  Lange,  18  Wall.  185,  21  L.  Ed.  887,  majority  holding  that  the  Supreme 
Court  could  look  into  the  record  to  ascertain  if  a  prisoner  was  held  under  a 
judgment  made  without  authority  of  law,  collecting  authorities. 

Appeal  to  Supreme  Court,  under  section  8  of  the  act  of  Congren  of  Feb- 
ruary 22,  1847,  extends  to  Judgments  and  decrees  of  territorial  courts  of  the 
Territory  of  Florida  in  botb  civil  and  criminal  cases. 

Approved  in  Pickett  v.  United  States,  216  U.  S.  459,  64  L.  Ed.  668,  30 
Sup.  Ct.  265,  Federal  court  has  jurisdiction  over  murder  committed  within 
Indian  reservation,  by  express  provisio;u  of  enabling  act  for  admission  of 
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Oklahoma;  Simpsop  v.  United  States,  9  How.  578,  13  L.  Ed.  265,  and  Cot- 
ton V.  United  States,  9  How.  580,  18  L.  Ed.  266,  denying  a  motion  to  dis- 
miss an  appeal  from  District  Court  of  Florida  in  a  case  of  trespass  ou 
governmental  lands. 

Removal  of  cnm^ial  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  581. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  874. 

9  How.  678-579,  IS  Ii.  Ed.  266,  SIMPSON  Y.  XTNITED  STATES. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  581. 

9  How.  879-580,  18  Ii.  Ed.  265,  OOTTOM  ▼.  UKITED  STATES. 

Not  cited. 

9  How.  580-602,  13  !■.  Ed.  266,  SAIJ>WrN'  T.  ELY. 

Certiflcates,  issued  by  treasury  department,  under  treaty  with  Mexico, 
being  legally  assignable  under  an  act  of  Congress,  an  indorsement  in  blank 
by  the  original  payee  is  suillcient  evidence  of  title  to  enable  the  holder  to 
receive  payment. 

Approved  in  Bangor  Electric  Light  &  Power  etc.  Co.  v.  Robinson,  52 
Fed.  521,  hoicking  that  under  statute  of  Maine  providing  that  transfers  of 
corporate  stock  certificates  shall  not  be  valid  except  between  the  parties 
thereto  until  entered,  then,  when  an  indorsement  is  made  in  blank,  upon 
ascertainment  of  the  transferee  the  transfer  becomes  perfect  in  his  favor 
as  against  the  indorser. 

Distinguished  in  Combs  v.  Hodge,  21  How.  407,  16  L.  Ed.  117,  holding 
that  where,  certificates  of  public  debt  of  Texas  were  transferable  only  by 
the  owner  or  his  legal  representatives  or  attorney,  a  mere  indorsement  in 
blank  by  the  owner  was  not  sufficient  to  justify  a  purchaser  that  the  holder 
had  a  good  title. 

Miscellaneous.  Cited  in  Talty  v.  Freeman's  Savings  ft  Trust  Co.,  93 
U.  S.  325,  23  L.  Ed.  887,  to  point  that  an  offer  to  pay  amount  due  on  secur- 
ity was  not  the  equivalent  of  an  actual  tender;  Bunnel  v.  Stoddard,  4  Fed. 
Cas.  682,  on  the  point  that  the  allegations  in  a  bill  must  agree  with  the 
proofs  and  vice  versa,  point  not  raised  in  principal  case. 

9  How.  602-603,  >1S  L.  Ed.  276^  HOaAK  ▼.  BOSS. 
Writ  of  error.    Note,  91  Am.  Dec.  195. 

Practice  and  prqcedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  843. 
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9  How.  603-619,  13  !■.  Ed.  276,  FLEMlNa  Y.  PAOB.     " 

Power  to  declare  war  was  not  conferred  on  Congress  for  the  purposes 
of  aggression  or  aggrandizement,  bnt  to  enable  the  general  government  to 
Tlndlcate  its  own  rights  and  those  of  its  citizens.  A  war  declared  by  Con- 
gress can  never  be  presnmed  to  be  waged  for  the  pnij^ose  of  conquest  or  the 
acauisition  of  territory. 

Approved  in  United  States  ▼.  Castillero,  2  Black,  355,  17  L.  Ed«  448, 
holding  the  courts  could  not  presume  the  war  with  Mexico  was  made  with 
the  object  of  conquering  California. 

Conquest  Is  «  valid  title  while  the  victor  maintains  exclusive  possession 
of  the  conquered  country-— as  regards  all  other  nations  it  is  part  of  the  con- 
queror's territory—but  it  is  held  according  to  its  own  institutions  and  laws. 
The  boundaries  o/  the  United  States  are  not  extended  by  conquest,  and  a  port 
taken  and  occupied  by  its  forces,  remaiiis  a  foreign  port  for  revenue  purposes. 

Approved  in  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  159,  57  L.  Ed.  1437, 
33  Sup.  Ct.  1033,  judicial  order,  under  military  occupancy  of  Porto  Rico, 
reducing  period  for  prescriptive  title  to  real  estate  and  making  it  retro- 
active without  giving  hearing  to  third  parties,  was  deprivation  of  property 
without  due  process  of  law;  Downes  v.  Bidwell,  182  U.  S.  309,  337,  45  L.  Ed. 
1115,  1126,  21  Sup.  Ct.  795,  holding  Porto  Rico  is  not  part  of  United  States 
within  constitutional  provision  providing  for  uniform  duties  and  upholding 
Poraker  act;  Dooley  v.  United  States,  182  U.  S.  231,  233,  237,  238,  45  L.  Ed. 
1081,  1082,  1083,  1084,  21  Sup.  Ct.  751,  holding  goods  shiiJped  from  New 
York  to  Porto  Rico  were  not  subject  to  import  duty  after  ratification  of 
treaty  of  peace,  under  customs  tariff,  proclaimed  by  president  under  war 
power;  De  Lima  v.  Bidwell,  182  U.  S.  182,  184,  186, 187,  192, 194,  45  L.  Ed. 
1060,  1051,  1052,  1054,  1055,  21  Sup.  Ct.  747,  holding  Porto  Rico  ceased  to 
be  foreign  country  within  tariff  laws  on  ratification  of  treaty  of  peace; 
Thorington  v.  Smith,  8  Wall.  10,  19  L.  Ed.  364,  holding  that  the  Confeder- 
•ate  States  were  to  be  considered  as  a  de  facto  government,  to  which  its 
inhabitants  owed  obedience,  and  a  contract  for  payment  of  Confederate 
States'  notes  made  between  residents  can  be  enforced  in.  the  United  States 
<jourts;  Hanauer  v.  Woodruff,  15  Wall.  447,  21  L.  Ed.  227,  holdii^  that 
bonds  issued  by  one  of  the  States  in  rebellion,  for  the  purpose  of  support- 
ing the  war,  was  not  a  valid  consideration  for  a  promissory  note;  New 
Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall.  398,  22  L.  Ed.  359,  as 
Authority  for  the  proposition  that  conquest  and  temporary  military  posses- 
sion do  not  alter  the  material  character  of  a  city  or  port ;  Baldy  v.  Hunter, 
171  U.  S.  393,  43  L.  Ed.  210,  18  Sup.  Ct.  891,  holding  that  investment  by  a 
guardian  of  his  ward's  funds,  during  the  war  of  Rebellion,  in  bonds  of  the 
Confederate  States,  where  both  resided,  was  a  valid  transaction;  The  Park- 
hill,  18  Fed.  Cas.  1188,  holding  that,  when,  during  the  war  of  Rebellion,  a 
ship  had  been  captured  and  libeled  as  a  prize,  no  resident  within  the  hostile 
district  could  sustain  a  proprietary  claim  of  restitution;  Hart  v.  Burnett, 
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15  Cal.  559,  bolding  that  neither  militaiy  occupation  nor  complete  congest 
produces  any  change  in  private  property;  Pennywit  y.  Foote,  27  Ohio  St. 
623,  22  Am.  Bep.  855,  holding  that  the  judicial  proceedings  of  courts  of  the 
Confederate  States  were  not  such  as,  under  the  Constitution  and  acts  of 
Congress,  were  entitled  to  full  faith  and  credit;  Dillard  v.  Alexander,  9 
HeisL  725,  holding,  that  inhabitants  of  a  place  or  territory  occupied  by  a 
hostile  enemy  cannot  be  subsequently  punished  for  having  acquiesced  in 
the  authority  that  has  gained  control;  dissenting  opinion  in  Latham  ▼. 
Clark,  25  Ark.  602,  majority  holding  that  all  contracts  in  consideration  of 
Confederate  notes  were  void ;  Ford  v.  Surget,  97  U.  S.  617,  24  L.  Ed.  1025, 
<dting  instances  of  temporary  de  facto  governments  holding  a  Confederate 
State  enactment  was  a  law  of  that  StaCe;  Daniel  v.  Hutcheson,  86  Tex.  62, 
22  8.  W.  937,  discussing  and  explaining  the  lawful  exercise  of  a  belligerent 
right  over  conquered  territoiy,  as  regards  the  establishment  and  mainte- 
nance of  military  courts. 

Distinguished  fti  Hill  v.  Erwin,  44  Ala.  667,  holding  that  an  action  on 
notes  for  property  sold  could  not  be  defended  on  the  ground  that  the  sale 
was  for  Confederate  treasury  notes  and  not  dollars. 

Onstom-lioiue  may  be  established  In  an  enemy's  country  as  one  of  tlie 
weaiK>nB  of  war.  A  pennit  and  coasting  manifest  granted  by  an  oflLcer  ap- 
pointed by  the  military  authority  Is  not  recognized  in  any  port  of  the  United 
Skates  as  the  license  required  by  act  of  Congress  for  a  vessel  engaged  in  the 
coasting  trade,  and  does  not  exempt  Its  cargo  from  duties. 

Approved  in  MacLeod  v.  United  States,  229  U.  S.  425,  57  L.  Ed.  1264, 
33  Sup.  Ct.  955,  Federal  government  had  no  authority  to  collect  duties  at 
Manila  upon  cargo  of  rice  imported  into  Cebu  under  control  of  de  facto 
msurrectionary  government ;  United  States  v.  The  Tropic  Wind,  6  D.  C.  363, 
President  had  right  to  declare  blockade  of  southern  ports,  and  vessel  cap- 
tured violating  blockade  is  prize  of  war;  United  States  v.  The  Tropic  Wind, 
28  Fed.  Gas.  220,  holding  that  the  President  had  the  right  to  institute  and 
declare  a  blockade  of  Confederate  ports;  Rutledge  v.  Fogg,  3  Cold.  560, 
SI  Am.  Dec.  303,  holding  a  commander-in-chief  can,  in  his  discretion,  fix  a 
rate  of  import  duty  wholly  different  from  those  fixed  by  law  on  goods 
brought  into  the  United  States. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  346,  46  L.  Ed.  1129,  21  Sup. 
Ct.  810,  holding  Porto  Rico  is  not  part  of  United  States  within  constitu- 
tional clause  providing  for  uniform  duties;  Goetze  v.  United  States,  103 
Fed.  74,  75,  77,  78,  79,  holding  goods  imported  from  Porto  Rico  between 
signing  of  treaty  of  peace  and  ratification  thereof  by  Congress  are  subject 
to  import  duty ;  dissenting  opinion  in  De  Lima  v.  Bidwell,  182  U.  S.  202, 
203, 204,  205,  215,  220,  45  L.  Ed.  1058, 1059, 1063, 1065,  21  Sup.  Ct.  751,  755, 
majority  holding  Porto  Rico  ceased  to  be  foreign  country  within  tarifE  laws 
on  ratification  of  treaty  of  peace, 
nr— 17 
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Bngllsh  inrlBprndence  has  been  adoirted  by  most  of  the  8tate8»  so  far 
as  It  concerns  piivate  and  indlvldnal  rights,  and  when  snch  are  In  auesUon, 
English  decisions  are  referred  to  and  in  many  cases  accepted  |»  authority; 
but  as  regards  conquest  in  war,  or  the  rights  and  powers  of  the  executive, 
the  Constitution  and  laws  of  the  United  States  are  the  only  guide. 

Cited  in  dissenting  opinio!^  in  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
710,  42  L.  Ed.  912,  18  Sup.  Ct.  480,  majority  holding  that  a  child  bom  in 
United  States  of  Chinese  parents,  not  naturalized,  but  having  a  permanent 
domicile,  became  at  birth  a  citizen  of  the  United  States. 

Miscellaneous.  Cited  in  Cullins  v.  Overton,  7  Okl.  482,  54  Pac.  705,  where 
Texas  authorities  organized  disputed  territory  into  county  government, 
judgment  rendered  in  court  of  such  county  is  valid  as  that  of  de  facto 
court ;  United  States  v.  One  Hundred  Barrels  of  Cement,  27  Fed.  Cas.  294, 
in  considering  the  legal  status  of  residents  in  the  Confederate  States  during 
the  war;  Underbill  v.  Hernandez,  168  U.  S.  253,  42  L.  Ed.  457,  18  Sup.  Ct. 
B4,  discussing  status  of  government  arising  from  successful  civil  war. 

9  How.  619-637,  13  Ii.  Ed.  282,  SCABBIOTT  ▼.  BBUNE. 

Import  duty  should,  as  a  general  rule,  be  collected  only  on  the  quantity 
or  weight  which  arrives  In  port.  Nothing  is  Imported  till  it  comes  within  the 
limits  of  a  port.  Where  a  portion  of  the  shipment  does  not  arrive,  and  does 
not  come  under  the  possession  of  the  custom-house  officers,  it  cannot  be  taxed. 
Approved  in  Lawder  v.  Stone,  187  U.  S.  283,  286,  288,  47  L.  Ed.  179,  180, 
181,  23  Sup.  Ct.  80,  holding  where  portion  of  cargo  of  fruit  decays  en  route 
and  is  dumped  overboard,  such  portion  is  not  dutiable  though  it  does  not 
amount  to  ten  per  cent  of  whole  shipment,  reversing  101  Fed.  710,  41 
C.  C.  A.  621 ;  American  Sugar  Refining  Co.  v.  United  States,  181  U.  S.  612, 
613,  46  L.  Ed.  1027,  21  Sup.  Ct.  831,  holding  where  sugar  was  shipped  green 
and  drained  during  voyage,  thereby  becoming  more  valuable,  it  is  correctly 
appraised  at  higher  valuation,  affirming  99  Fed.  718,  44  C.  C.  A.  84;  Ameri- 
can Cigar  Co.  v.  United  States,  146  Fed.  487,  77  C.  C.  A.  40,  duty  on  tobacco 
entered  for  warehouse  should  be  based  on  its  weight  at  time  of  withdrawal 
and  not  of  entry;  Stone  v.  Shallus,  143  Fed.  488,  74  C.  C.  A.  506  (affirming 
137  Fed.  674),  holding  wholly  decayed  fruit  imported  in  packages  may  be 
culled  out,  and  duty  paid  on  merchantable  quantity  remaining  regardless  of 
percentage;  Franklin  Sugar  Ref.  Co.  v.  United  States,  142  Fed.  378,  380, 
73  C.  C.  A.  476,  additional  duty  imposed  by  act  of  1897,  c.  11,  §  6,  on  im- 
ported merchandise  upon  which  export  bounty  paid  by  producing  country, 
is  assessable  only  on  quantity  entered,  irrespective  of  cause  of  shrinkage; 
Alexander  D.  Shaw  Co.  v.  United  States,  141  Fed.  470,  assessment  of  duty 
on  wine  without  allowance  for  leakage  is  void;  American  Sugar  Refining 
Co.  V.  Bidwell,  124  Fed.  682,  and  American  Sugar  Refining  Co.  v.  Bidwell, 
124  Fed.  685,  both  holding  that  goods  shipped  from  ipsular  possessions  be- 
fore treaty,  but  arriving  after  ratification  thereof,  are  not  dutiable;  United 
States  V.  Southmayd,  9  How.  646,  13  L.  Ed.  293,  holding  in  a  case  of  im- 
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portation  of  stigsr,  that  the  duty  was  regulated  by  the  quantity  entered, 
and  not  on  that  shipped  abroad,  and  on  the  true  price  abroad  as  estimated 
by  the  appraisers,  not  necessarily  estimated  by  the  owners;  Lawrence  v. 
Caswell,  13  How.  496,  14  L.  Ed.  239,  holding  a  duty  on  brandy  was  to  be 
charged  on  the  quantity  actually  imported  as  shown  by  gauge  not  on  the 
invoiced  contents ;  Belcher  v.  Linn,  24  How.  526,  16  L.  Ed.  758,  holding  an 
assessment  was  umformly  made  on  the  quantity  entered,  without  any  allow- 
ance for  ordinary  leakage  and  deterioration  while  the  merchandise  was  de- 
tained for  appraisement ;  Balfour  v.  Sullivan,  8  Sawy.  649,  650,  17  Fed.  232, 
to  an  importation  of  coke  where  th^re  was  a  shrinkage  in  weight  from 
evaporation;  Wilson  v.  Maxwell,  2  Blatchf.  318,  Fed.  Cas.  17,824,  to  an 
importation  of  castile  soap  in  boxes,  where  the  ascertained  weight  exceeded 
the  invoice  weight ;  Austin  v.  Peaslee,  2  Fed.  Cas.  236,  holding  that  under 
the  tariff  of  1846,  ad  valorem  duties  are  to  be  paid  on  the  quantity  of  goods 
actually  imported  not  on  the  amount  put  up  abroad ;  Weaver  v.  Saltonstall, 
38  Fed.  494,  also  as  to  importation  of  castile  soap  in  boxes  where  the  soap 
had  lost  in  weight  in  transit;  In  re  Bache,  54  Fed.  372,  holding  window- 
glass  sonnd  when  shipped,  but  broken  in  transit,  so  as  to  l>e  useless  except 
f or  remanuf acture,  is  entitled  to  free  entry;  United  States  v.  Bache,  59  Fed. 
764,  8  C.  C.  A.  258,  holding  that  window-glass,  broken  in  transit,  is  not 
admissible  as  broken  glass  on  the  free  list,  but  is  dutiable  unless  abandoned 
to  the  government  under  section  23  of  act  of  June  10,  1890. 

Distinguished  in  United  States  v.  Shaw,  144  Fed.  330,  75  C.  C.  A.  291, 
(reversing  Alexander  D.  Shaw  Co.  v.  United  States,  141  Fed.  470),  under 
Tariff  Act  1897,  c.  11,  §  1,  sched.  H,  par.  296,  there  can  be  no  allowance  for 
leakage  of  wine  while  in  transit  to  this  country ;  Franklin  Sug.  Ref .  Co.  v. 
United  States,  137  Fed.  657  (reversed  142  Fed.  376,  73  C.  C.  A.  476),  addi- 
tional duty  imposed  by  Act  of  1897,  c.  11,  §  5,  on  imported  merchandise 
upon  which  export  bounty  paid  by  producing  country,  is  assessable  on  in- 
voice weight  at  time  of  exportation  without  allowance  for  shrinkage ;  Stone 
V.  Lawder,  101  Fed.  711,  712,  41  C.  C.  A.  621,  holding  under  Customs  Act 
of  1890,  §  23,  jio  allowance  for  decay  of  part  of  shipment  of  pineapples  in 
hulk  can  be  made  unless  ten  per  cent  of  whole  shipment  decays. 

Clrcnlan  of  the  treasury  department  are  entitled  to  much  respect  In 
deciding  on  the  true  meaning  of  the  laws,  hut  are  never  decisive  nor  uncon- 
trollable. \ 

Approved  in  In  re  J.  D.  Spreckles  Bros.  Co.,  104  Fed.  882,  construing 
26  Stat.  613,  §  8,  relative  to  importation  in  bond  of  materials  for  construc- 
tion of  vessels;  Greely  v.  Thompson,  10  How.  234,  13  L.  Ed.  402,  saying 
that  importers,  in  case  of  doubt,  are  entitled  to  have  their  right  settled  by 
judicial  exposition  of  the  laws,  rather  than  by  the  views  of  the  department ; 
McCall  V.  Lawrence,  3  Blatchf.  363,  Fed.  Cas.  8672,  discussing  case  of  Gray 
V.  Lawrenee,  3  Blatchf.  118,  Fed.  Cas.  5722,  where  the  court  held  that  the 
Secretary  of  the  Treasury  had  no  legal  power  to  direct  or  alter  the  judg- 
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ment  of  the  appraisers  in  valuing  goods,  and  holding  that  his  instmetions 
to  collectors  were  not  conclusive  upon  the  courts. 

Restrictive  provision  in  9  Stat.  43,  that  duty  should  not  be  assessed  on  an 
amount  less  than  invoice  value,  is  to  be  construed  as  meaning  invoice  price, 
and  has  no  reference  to  quantity. 

Approved  in  Manhattan  Gas  Light  Co.  v.  Maxwell,  2  Blatehf .  409,  Fed. 
Cas.  9023,  holding  the  appointment  must  be  restricted  to  determining  the 
price  or  value  of  the  measure  of  quantity  by  which  the  purchase  and  sale 
of  the  articles  are  made,  and  has  no^  reference  to  the  totality  of  the  pur- 
chase; Pierson  v.  Lawrence,  2  Blatehf.  506,  Fed.  Cas.  11458,  holding  that 
the  invoices  are,  as  against  the  importer,  prima  facie  evidence  of  the  times 
of  purchase,  and  become  conclusive  evidence  on  that  point,  unless  a  mistake 
of  date  is  pointed  out  and  proved  (this  may  follow  as  a  logical  deduction 
from  the  ruling  that  the  restrictive  provision  relates  to  price  only,  but  there 
is  no  specific  decision  in  the  principal  case  as  to  conclusiveness  as  to  time 
of  purchase) ;  United  States  v.  Nash,  4  Cliff.  112,  Fed.  Cas.  15,856,  holding 
the  appraisers  determine  the  actual  market  value  or  wholesale  price  of  im- 
ports in  the  principal  markets  of  the  countries  ^rom  which  they  were  im- 
ported, but  have  no  authority  to  determine  the  weight  or  quantity  of  the 
importation;  Weaver  v.  Saltonstall,  38  Fed.  494,  holding  that  Revised  Stat- 
utes, section  2900,  referred  only  to  price  not  to  quantity. 

Deductions  from  quantities  of  merchandise  shipped  are  allowed  by  various 
acts  of  Congress.  Cases  instanced,  among  otber,  a  reduction  in  weight  for 
'tare  and  draft,"  under  1  Stat.  166.  Tbis  last  word  should  be  '*draff*'  mean- 
ing dust  or  dirt,  not  what  is  generally  meant  as  draught  or  draft. 

Cited  as  to  deductions  for  "tare"  under  statute  of  1799  sections  58,  59, 
in  Wilson  v.  Maxwell,  2  Blatehf.  318,  Fed.  Cas.  17,824,  holding  that  as  to 
soap  imported  in  boxes  the  tare  was  ten  per  cent  of  ascertained  gross  weight 
not  actual  weight  of  the  boxes. 

Overruled  in  Seeberger  v.  Wright  etc.  Oil  Co.,  157  U.  S.  185,  89  L.  Ed. 
666,  15  Sup.  Ct.  584,  holding  the  word  was  intended  to  apply  to  an  arbi- 
trary deduction  by  the  importer  from  the  gross  weight  and  not  to  impurities. 

Where  a  payment  has  been  closed  up  without  protest,  it  cannot  be  re- 
opened, but  where  a  written  protest  is  intended  to  apply  to  subsequent  entries, 
and  is  so  understood,  and  the  money  remains  in  the  collector's  hands,  it  will 
entitle  the  importer  to  recover  from  the  collector. 

Approved  in  Davies  v.  Miller,  130  U.  S.  287,  82  L.  Ed.  988,  9  Sup.  Ct.  561, 
holding  that  the  notice  required  by  Revised  Statutes,  section  2931,  may  be 
given  at  any  time  after  entry  and  original  estimate,  and  before  final  ascer- 
tainment and  liquidation ;  Schell  v.  Fauch^,  138  U.  S.  571,  84  L.  Ed.  1043, 
11  Sup.  Ct.  379  (aflarming  Fauch  v.  Schell,  33  Fed.  343),  affirming  validity 
and  sufficiency  of  prospective  protests  as  to  similar  importations  by  same 
importer;  Barney  v.  Rickard,  157  U.  S.  362,  365,  89  L.  Ed.  784,  785, 15r  Sup. 
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Ct.  646,  647,  holding  a  protest  must  be  made  before  actual  payment,  and 
that  tlie  validity  of  prospective  protests  was  established  by  the  principal 
case ;  Dntilh  v.  Maxwell,  2  Blatchf .  550,  551,  Fed.  Gas.  4208,  in  a  case  where 
the  duties  were  fully  made  up  and  paid  and  the  money  on  its  payment  to 
the  collector  passed  into  the  treasury  of  the  United  States  and  became  pub- 
lic funds ;  Steegman  v.  Maxwell,  3  Blatclif .  367,  Fed.  Gas.  13,344,  sustain- 
ing validity  of  a  present  and  prospective  protest  to  an  overvaluation  of 
thread  lace ;  Lillie  v.  Redfield,  4  Blatchf.  43,  Fed.  Gas.  8351,  where  duties 
were  deposited  on  the  valuation  in  invoice  of  cigars,  and  a  fraud  was  com- 
mitted on  the  importer  by  misdescription  of  the  grades  in  the  invoice,  a 
subsequent  claim  for  abatement  in  the  appraisement  was  sustained ;  Hutton 
V.  Sehell,  6  Blatchf.  54,  55,  56,  Fed.  Gas.  6961,  reaffirming  rule  and  examin- 
ing previous  decisions,  applied  to  protect  against  exactions  of  collector  re- 
qairiog  addition  to  invoice  of  charges  for  inland  and  coastwise  transporta- 
tion and  costs  and  charges ;  Brune  v.  Marriott,-  Taney,  135,  Fed.  Gas.  2052, 
lefening  to  principal  case  for  form  of  protest;  Ullman  v.  Murphy,  11 
Blatchf.  356,  Fed.  Gas.  14,325,  holding  the  decision  rested  on  the  peculiar 
circumstances  of  the  case,  and  saying  the  rule  established  as  to  prospective 
protests  was  to  be  considered  as  binding  in  the  second  circuit;  Benkard  v. 
Sehell,  3  Fed.  Gas.  199,  holding  the  act  of  March  3,  1857,  did  not  require 
a  protest  with  each  particular  entry  but  allowed  them  to  be  prospective  and 
continuous;  Birtwell  v.  Saltonstall,  63  Fed.  1008,  holding  that  the  amend- 
ment of  Revised  Statutes,  section  3011,  made  the  law  clear,  and  that  a  pro- 
test made  within  ten  days  after  payment  of  the  duties  is  valid;  Saltonstall 
V.  Birtwell,  66  Fed.  971,  14  G.  G.  A.  205,  holding  that  payment  under  pro- 
test means  a  payment  accompanied  by  or  followed  by  a  protest  whichever 
is  permitted  by  Revised  Statutes,  section  2931. 

Doubted  in  Baxter  v>  Maxwell,.  4  Blatchf.  39,  Fed.  Gas.  1126,  holding 
that  the  rule  as  to  prospective  protests  should  not  be  extended,  and  that 
a  prospective  protest  annexed  to  an  entry  of  "linens,". was  insufficient. 

Distinguished  in  Warren  v.  Peaslee,  2  Gurt.  236,  Fed.  Gas.  17,198,  hold- 
ing that  a  general  notice  at  the  close  of  the  protest  that  it  is  to  apply  to 
&11  similar  importations,  did  not  dispense  with  necessity  for  a  protest  in 
reference  to  those  importations;  Haynes  v.  Brewster,  46  Fed.  476,  saying 

that  such  protests  were  only  allowed  under  the  stai;utes  in  force  prior  to 

1861 

Denied  in  Ullman  v.  Murphy,  11  Blatchf.  361,  Fed.  Gas.  14,325,  holding 
that  under  the  statute  of  1864,  a  change  in  the  law  had  been  made  requir- 
uig  a  protest  to  be  given  on  each  entry,  and  that  a  prospective  or  continuing 
protest  as  to  future'  importations  was  not  valid. 

I>ure88.    Note,  86  A9L  Dec.  877. 

B«covery  of  compulsory  payments.    Note,  46  Am.  Dec.  163,  164. 

Miscellaneous.  Gited  in  dissenting  opinion  in  Town  of  Ligonier  v.  Acker- 
man,  46  Ind.  580^  with  numerous  authorities  which  the  judge  had  not  ex- 
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aminedy  the  point  decided  being  that  a  city  ordinance  imposing  a  liquor 
license,  on  one  who  was  already  carrying  on  the  business  under  license  from 
the  county  board,  was  unconstitutional ;  but  if  the  license  was  paid  without 
legal  compulsion,  it  could  not  be  reclaimed;  Johnston  v.  Stimmel,  89  N.  Y. 
121,  to  point  that  no  suit  could  be  brought  against  United  States  without 
consent  of  Congress. 

9  How.  637-647,  IS  L.  Ed.  290,  UNITED  STATES  T.  80XJTHMAYD. 

The  fact  that  a  seller  abroad,  of  sugars,  takes  into  consideration  the  prob- 
able loss  ftom  drainage,  does  not  Justify  the  collector  in  charging  a  duty  upon 
the  loss.  The  duty  is  regulated  by  law,  not  hy  estimates,  and  by  law  it  is 
imposed  on  the  quantity  entered,  not  that  shipped,  and  on  the  true  price  as 
estimated  by  the  appraisers. 

Approved  in  Lawder  v.  Stone,  187  U.  S.  286,  47  L.  Ed.  180,  23  Sup.  Ct. 
81,  holding  where  portion  of  cargo  of  fruit  decays  en  route  and  is  dumped 
overboard,  such  portion  is  not  dutiable,  though  it  does  not  amount  to  ten 
per  cent  of  whole  shipment,  reversing  101  Fed.  710 ;  American  Sugar  Refin- 
ing Co.  V.  United  States,  181  U.  S.  613,  45  L.  Ed.  1027,  21  Sup.  Ct.  831,  hold- 
ing where  sugars  were  shipped  green  and  drained  during  voyage,  thereby 
becoming  more  valuable,  duties  were  rightfully  levied  on  increased  valua- 
tion, affirming  99  Fed.  718,  40  C.  C.  A.  84;  Franklin  Sug.  Ref.  Co.  v.  United 
States,  142  Fed.  379,  73  C.  C.  A.  476,  additional  duty  imposed  by  act  of 
1897,  c.  .11,  §  5,  on  imported  merchandise  upoii  which  export  bounty  paid 
by  producing  country,  is  assessable  only  on  quantity  entered,  irrespective 
of  cause  of  shrinkage ;  Wilson  v.  Maxwell,  2  Blatchf .  318,  Fed.  Cas.  17,824, 
holding  that  where  duties  are  imposed  by  weight  or  measure,  the  importer 
is  not  required  to  pay  for  a  greater  quantity  thaji  actually  anjves  in  the 
United  States ;  Balfour  v.  Sullivan,  8  Sawy.  650, 17  Fed.  232,  to  same  point ; 
United  States  v.  Nash,  4  Cliff.  112,  Fed.  Cas.  15,856,  holding  the  powers 
of  appraisers  do  not  authorize  tifem  to  extend  their  inquiries  beyond  what 
is  necessary  to  enable  them  to  appraise  the  merchandise  as  required  by  law ; 
Austin  v.  Peaslee,  2  Fed.  Cas.  236,  holding  that  under  tariff  of  1846,  ad 
valorem  duties  are  to  be  paid  on  the  quantity  of  goods  actually  imported, 
not  on  the  amount  put  up  abroad;  Weaver  v.  Saltonsiall,  38  Fed.  494,  on 
importation  of  castile  soap,  the  duty  should  be  assessed  only  on  the  quan- 
tity arriving  in  port,  not  on  that  shipped;  Louisville  Public  Warehouse  Co. 
v.  Collector  of  Customs,  49  Fed.  569,  1  C.  C.  A.  371,  holding  the  duty  was 
properly  chargeable  on  the  quantity  actually  imported,  not  on  that  with- 
drawn from  bond,  and  that  no  allowance  could  be  made  for  leakage  while 
detained  for  appraisement;  American  Sugar  etc.  Co.  v.  United  States,  91 
Fed.  647,  holding  that  "actual  value,''  meant  tha  market  value  in  country 
of  export  at  date  of  arrival  in  United  States. 

Distinguished  in  Stone  v.  Lawder,  101  Fed.  711,  41  C.  C.  A.  621,  holding 
under  Customs  Act  1890,  §  23,  no  allowance  for  decay  of  part  of  shipment 
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of  pineapples  in  bulk  can  be  made  unless  decay  amounts  to  ten  per  cent  of 
whole  shipment. 

Miscellaneous.  Cited  in  Belcher  v.  Linn,  24  How.  625,  16  L.  Ed.  768,  to 
the  point  that  where  the  wording  of  the  revenue  act  was  ambiguous,  parol 
testimony  would  be  admissible  to  explain  the  ambiguity. 

9    How.   647-659,   13  L.   Ed.   294,   PENNSYI^VANIA   ▼.   WHEELIKa   ETC. 
BRIDGE  CO. 

On  a  biH  by  a  State  to  enjoin  obstruction  of  a  navigable  stream  by  crea- 
tion of  a  bfldge,  Involving  tbe  question  of  original  Jurisdiction  of  the  Supreme 
Court,  tbe  Supreme  Court  made  an  interlocutory'  order  referring  the  case  to  a 
commissioner  to  take  further  proof  as  to  the  obstruction. 

Approved  in  Weeks  v.  Heurich,  40  App.  D.  C.  60,  Ann.  Cas.  1914A,  972, 
fact  that  taxicab  company  has  expended  large  sums  in  building  public 
garage  will  not  preclude  relief  in  injunction  suit  by  neighboring  property 
owner,  where  company  failed  to  proceed  in  manner  prescribed  by  ordinance ; 
Meyler  v.  Wedding  etc.,  107  Ky.-317,  92  Am.  St.  Rep.  360,  53  S.  W.  810, 
discussing  question  of  concurrent  jurisdiction  between  Kentucky  and  In- 
diana over  Ohio  River;  Missouri  v.  Illinois,  180  U.  S.  227,  45  L.  Ed.  507, 
21  Sup.  Ct.  338,  arguendo;  Griffing  v.  Gibb,  McAU.  225,  Fed.  Cas.  5819, 
holding  that  unless  a  nuisance,  existing  under  a  local  law,  amounts  to  a 
national  one,  it  will  not  be  enjoined  by  the  Supreme  Court;  Columbus  Ins. 
Co.  V.  CurteniuB,  6  McLean,  219,  Fed.  Cas.  3045,  as  showing  the  Supreme 
Court  did  not  consider  the  act  of  legislature  of  Virginia  conclusive  upon 
all  the  world  on  the  question  of  obstruction,  since  they  had  referred  it  to 
a  commissioner;  Gates  v.  Northern  Pac.  R.  R.  C».,  64  Wis.  69,  24  N.  W.  496, 
as  to  general  question  of  right  of  a  railway  company  to  temporarily  obstruct 
navigable  rivers  by  bridges;  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp., 
TS'Wis.  89,  7  Am.  St.  Rep.  854,  38  N.  W.  539,  on  question  of  right  of  States 
to  obstruct  navigable  rivers  by  logging  booms. 

When  State  may  invoke  original  jurisdiction  of  United  States  Supreme 
Court.    Note,  ^nn,  Cas.  1912C,  531. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.   Note^  Amt  Oaa.  1915D,  956. 
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10  How.  1-54,  18  L.  Ed.  803,  MI8S0UBI  ▼.  IOWA. 

Boundary  suit  between  States. 

Cited  to  point  that  the  most  numerous  class  of  ^'eontroversies  between 
States"  have  been  boundary  disputes  in  Wisconsin  t.  Pelican  Ins.  Co., 
127  U.  8.  288,  82  L.  Ed.  842,  8  Sup.  Ct.  1373. 

10  How.  54-66,  18  L.  Ed.  326,  WEBSTEB  ▼.  OOOPEB. 

Juxlsdlctilon  of  Supreme  Gqort  does  not  attach  where  the  whole  case  has 
been  broken  up  into  points  and  certified  under  a  pro  forma  division. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  134,  35 
Sup.  Ct.  16,  though  certificate  cannot  bring  up  entire  case,  definite  question 
of  htw  may  be  submitted  even  if  decisive  of  entire  controversy ;  Baltimore 
etc.  B.  Co.  V.  Interstate  Commerce  Com.,  215  U.  S.  221,  54  L.  Ed.  168, 
30  Sup.  Ct.  86,  holding  that  points  stated  must  be  single,  and  not  bring 
up  whole  case;  Dennistouki  v.  Stewart,  18  How.  569,  15  L.  Ed.  490,  Cali- 
fornia etc.  Paving  Co.  v.  Molitor,  113  U.  S.  616,  28  L.  Ed.  1108,  5  Sup. 
Ct.  621,  Jewell  v.  Knight,  123  U.  S.  433,  31  L  Ed.  193,  8  Sup.  Ct.  194, 
and  Daniels  v.  Chicago  etc.  B.  B.  Co.,  3  Wall.  255,  18  L.  Ed.  225,  all  hold- 
ing that  points  stated  must  be  single,  and  not  bring  up  the  whole  case; 
Columbus  Watch  Co.  v.  Bobbifts,  148  U.  S.  269,  37  L.  Ed.  446,  13  Sup.  Ct. 
595,  and  Bagg  v.  Detroit,  5  Mich.  69,  both  holding  that  the  questions  should 
be  clearly  and  distinctly  certified;  Kelley-Gtood fellow  Shoe  Co.  v.  Liberty 
Ins.  Co.,  87  Tex.  114,  26  S.  W.  1063,  holding  that  the  very  question  to 
be  decided  must  be  certified;  dissenting  opinion  in,  The  Steamer  Oregon 
V.  Bocca,  18  How.  576,  15  L.  Ed.  517,  majority  holding  Supreme  Court 
conld  try  case,  though  deoree  in  Circuit  Court  was  entered  pro  forma ;  dis- 
senting opinion  in  Darnell  v.  Lyon,  85  Tex.  469,  22  S.  W.  310,  majority 
entertaining  question  certified  as  novel  by  court  having  final  jurisdiction; 
United  States  v.  Oleeson,  124  U.  S.  260,  31  L.  Ed.  423,  8  Sup.  Ct  504, 
ai)guendo« 

(265) 
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Distinguished  in  Lee  v.  Kaufman,  3  Hughes,  133,  Fe^  Cas.  8191,  hold- 
ing court  could  consider  question  of  jurisdiction,  though  not  on  the  record. 

Definiteness  of  question  to  be  certified.    Note,  31  L  R.  A.  392. 

10  How.  56-72,  13  L.  Ed.  326,  SHELBY  v.  BACON. 

'     Suit  In  tribunal  of  concurrent  Jurisdiction  may  be  pleaded  in  abatement 
to  action  for  same  cause  in  any  other. 

Approved  in  Connell  v.  Yost,  62  W.  Va.  70,  67  S.  E.  301,  holding  that 
as  suit  at  law  is  pending  in  which  remedy  can  be  had.  court  of  equity  will 
not  enjoin  its  prosecution;  Gall  v.  Tygart's  Val.  Bank,  50  W.  Va.  699,  40 
S.  E.  391,  holding  equity  will  not  enjoin  prosecution  of  action  at  law 
wheire  adequate  defense  of  same  grounds  can  be  made  at  law;  Mallett  v. 
Dexter,  1  Curt.  179,  180,  Fed.  Cas.  8988,  Haines  v.  Carpenter,  1  Woods, 
268,  Fed.  Cas.  6906,  Blake  v.  Alabama  etc.  R.  R.  Co.,  6  Bank.  Reg.*  332, 
3  Fed.  Cas.  687,  Board  of  Foreign  Missions  v.  McMaster,  3  Fed.  Cas.  782, 
Foster  v.  "Bank  of  Abingdon,  68  Fed.  726,  Hines  v.  Kawson,  40  Ga.  359,  362, 
2  Am.  Rep.  582,  685,  and  Taylor  v.  Fort  Wayne,  47  Ind.  282,  all  holding 
that  tribunal  first  obtaining  possession  of  subject  must  adjudicate.  Cited 
and  relied  upon  also  in  In  re  Boston  etc.  R.  R.  Co.,  9  Blatchf.  109,  Fed. 
Cas.  1677,  holding  one  District  Court  having  acquired  jurisdiction  of  bank- 
rupt proceeding  should  not  be  interfered  with  by  another;  Central  Trust 
Co.  y.  South  Atlanta  etc.  R.  R.  Co.,  67  Fed.  9,  holding,  after  appointment 
of  receiver  by  State  court,  Federal  court  will  not  appoint;  Foley  v.  Hart* 
ley,  72  Fed.  673,  suspending  proceedings  in  Federal  court  until  questions 
in  State  court  were  settled;  Weeks  v.  Billings,  66  N.  H.  374,  holding  ac- 
tion not  removable  to  Federal  court;  Craig  v.  Hoge,  96  Va.  280,  28  S.  E. 
319,  holding  date  of  service  of  process  determines  priority  of  jurisdiction; 
dissenting  opinion  in  Riggs  v.  Johnson  Co.,  6  Wall.  206,  18  L.  Ed.  779, 
majority  holding  mandamus  will  lie  from  Circuit  Court  against  county 
officer  previously  enjoined  by  State  court. 

Distinguished  in  Loring  v.  Marsh,  2  Cliff.  323,  Fed.  Cas.  8614,  holding 
Circuit  Court  has  no  discretionary  power  to  refuse  jurisdiction  because 
suit  is  pending  in  State  court ;  Wood  v.  Coman,  66  Ala.  288,  holding  party 
not  compelled  to  sue  in  Federal  court  on  detinue  bond,  in  action  there; 
Putnam  v.  New  Albany,  4  Biss.  369,  Fed.  Cas.  11,481,  holding  rule  not 
applicable  where  nature  of  remedies  is  different. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  B.  A.  463,  466. 

Citizen  of  Kentucky  can  maintain  bill  in  Federal  Circuit  Court  In  Pennsyl- 
yania,  against  citizens  of  the  latter  State,  assignees  of  an  insolvent  corpora- 
tion, to  establish  his  demand  against  the  assets  in  their  hands,  although  the 
proceedings  are  placed  by  statute  imder  centred  of  State  court,  and  assignees 
have  actually  come  under  tbat  Jurisdiction. 

Approved  in  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  240, 
84  1m,  Ed.  348,  10  Sup.  Ct.  1019,  holding  nonresident  could  sue  in  equity 
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in  Circuit  Court  to  set  aside  mortgage  made  contemporaneously  with  the 
assignment;  Bell  v.  Ohio  Life  &  Trust  Co.,  1  Biss.  273,  Fed.  Cas.  1260, 
holding,  after  the  issuanbe  of  an  injunction,  a  State  court  has  no  authority 
over  the  subject  matter;  Andrews  y.  Smith,  19  Blatchf.  109,  5  Fed.  842, 
overruling  plea  of  pendency  of  proceedings,  property  not  being  in  posses- 
sion of  State  court;  Griswold  v.  Central  Vermont  R.  R.  Co.,  20  Blatchf. 
216,  9  Fed.  799,  holding  that  nonresidents  could  sue  in  Federal  courts, 
though  administration  was  in  State  court;  Ashbropk  v.  The  Steamer 
Golden  Gate,  Newb.  301,  Fed.  Cas.  574,  holding  that  there  is  no  concur^  ^ 
rent  jurisdiction  in  rem  in  admiralty  oases ;  Chapman  v.  Borer,  l*McCrary, 
50, 1  Fed.  276,  declaring  that  Circuit  and  Probate  Courts  have  concurrent 
jurisdiction;  Fleisher  v.  Greenwald,  20  Fed.  550,  holding  equities  of  non- 
resident not  bound  by  adjudication  of  mortgage  by  State  court;  Lenman 
V.  Rosengarten,  23  Fed.  645,  holding  possession  under  assignment  under 
State* law  not  a  good  plea  to  action  of  replevin;  Kohn  v.'' Ryan,  31  Fed. 
638,  holding  court  of  competent  jurisdiction  can  garnishee  voluntary  as- 
signee; Swofford  Bros.  etc.  Co.  v.  Mills,  86  Fed.  559,  holding  that  jurisdic- 
tion to  determine  validity  of  assignment  is  not  exclusively  in  court  where 
deed  is  filed;  Powers  v.  Blue  Grass  etc.  Loan  Assn.,  86  Fed.  709,  holding 
that  property  in  possession  of  assignee  is  not  in  possession  of  court ;  Barnes 
V.  Rettew,  2  Fed.  Cas.  874,  arguendo. 

Distinguished  in  Whitney's  Appeal,  22  Pa.  St.  505,  discussing  effect  of 
assignment  on  right  of  creditor  to  account. 

In  statutory  proceedings  eyery  material  requirement  of  the  statute  moat 
be  complied  with. 

Approved  in  Cohen  v.  United  States,  38  App.  D.  C.  126,  petition  in  name 
of  pnited  States  by  United  States  Attorney  for  Distri'ct  of  Columbia  un- 
der naturalization  act  of  1906  to  cancel  certificate  of  citizenship  on  ground 
of  frand  in  proeurement,  not  supported,  affidavit  showing  good  cause 
therefor  is  demurrable;  Allen  v.  Board  of  Commrs.,  28  Okl.  775,  116  Pac. 
175,  applying  role  to  requirement  as  to  verification  of  claims  against 
eoonties. 

10  How.  72-81,  13  L.  Ed.  SSS,  IfoKUI^TT  v.  BATTT. 

Where  territory  was  admitted  pending  writ  of  error,  apd  act  made  no 
provision  for  execution  of  Supreme  Court's  mandate,  by  any  court,  the  writ 
npst  be  dismissed. 

Approved  in  United  States  v.  Kelly,  97  Fed.  462,  38  C.  C.  A.  275,  holding 
amendatory  act  of  June  27,  1898,  chapter  503,  deprived  Circuit  Court  of 
Appeals  of  power  to  proceed  with  review  of  Circuit  Court  judgments  in 
actions  for  fees,  rendered  prior  to  its  enactment;  Washington  Home  for 
Incurables  v.  American  Security  etc.  Co.,  38  App.  D.  C.  432,  holding  that 
repealing  act  took  away  jurisdiction  of  appellate  court  to  hear  any  appeal 
except  those  perfected  before  act  went  into  effect;  United  States  v.  Sena, 
12  N.  M.  414,  78  Pac.  62^  repeal  of  Laws  1901,  p.  190,  c.  99,  deprived  Su- 
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preme  Conrt  of  jurisdiction  over  criminal  appeal  not  applied  for  during 
term  at  which  final  judgment  rendered;  Preston  v.  Bracken,  10  How.  82, 
13  L.  Ed.  337,  following  ruje;  Baltimore  etc.  R.  R.  Co.  v.  Grant,  98  U.  S. 
401,  25  L.  Ed.  232,  dismissing  writ  where  amount  was  not  equal  to  sum 
prescribed  by  statute,  reserving  jurisdiction;  Ames  v.  Colorado  Central 
R.  R.  Co.,  4  Dill.  267,  Fed.  Cas.  324,  admission  of  State  legislative  pro- 
visions, preserving  pending  causes,  is  necessary;  Larkin  v.  Saffarans,  15 
Fed.  153,  holding  statute  enlarging  jurisdiction  applicable  to  pending  cases ; 
McClain  v.  Williams,  10  S.  D.  336,  43  L.  R.  A.  289,  73  N.  W.  74,  holding 
law  applied  to  appeals  pending;  United  States  v.  McCrory,  91  Fed.  296, 
33  C.  C.  A.  515,  abating  writ  of  error  where  jurisdiction  was  withdrawn 
during  its  pendency]  Pendleton  v.  Cowling,  11  Mont.  47,  27  Pac.  388,  and 
Gordon  v.  United  States,  117  U.  S.  704,  both  arguendo. 

Distinguished  in  Bird  v.  United  States,  187  U.  S.  124,  47  L.  Ed.  103, 
23  Sup.  Ct*  44,  construing  act  of  June  6,  1900,  relating  to  government  of 
Alaska  and  establishing  District  Court;  Shoup  v.  Marks,  128  Fed.  34,  62 
C.  C.  A.  540,  holding  Alaska  Civ.  Code,  §  368,  preserved  right  to  plaintiffs, 
who  had  commenced  actions  in  District  Court  for  Alaska,  to  prosecute 
such  actions  to  final  judgment  under  law  in  force  at  time  of  passage  of 
act,  which  right  not  lost  because  at  time  act  took  effect  action  pending  in 
Supreme  Court  on  error;  United  States  v.  Jacobus,  96  Fed.  262,  37  C.  C.  A. 
466,  holding  either  party  may  appeal  from  Circuit  Court  judgment  in 
suit  for  fees,  brought  prior  to  amendatory  judiciary  act  of  June  27,  1898, 
chapter  503. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions..  Note, 
14  L.  B.  A.  722. 

Congress  cannot  empower  any  court  to  execute  Supreme  Court's  mandate 
In  a  case  on  appeal  from  a  territorial  court,  where,  pending  tta^  appeal,  tlie 
territory  becomes  a  State,  if  the  question  be  not  a  Federal  one. 

Approved  in  Parr  v.  Colfax,  197  Fed.  304,  117  C.  C.  A.  48,  holding  as 
act  of  Congress  provided  that  Secretary  of  Interior's  decision  in  matter 
determining  heirship  should  be  conclusive.  Circuit  Court  of  Appeals  had 
no  jurisdiction  of  appeal  on  this  point;  Western  Union  Tel.  Co*,  v.  Parsley, 
57  Tex.  Civ.  17,  121  S..W.  231,  arguendo. 

10  How.  81-82,  13  L.  Ed.  336,  PRESTON  v.  BRACKEN. 

Writ  of  error  dismissed  in  a  case  similar  to  the  preceding. 

Approved  in  United  States  v.  Kelly,  97  Fed.  462,  38  C.  C.  A.  275,  holding 
amendatory  act  of  June  27,  1898,  chapter  503,  deprived  Circuit  Court  of 
Appeals  of  power  to  proceed  with  review  of  Circuit  Court  judgments  in 
actions  for  fees  rendered  prior  to  its  enactment ;  United  States  v.  MeCrory, 
91  Fed.  297,  33  C.  C.  A.  515,  abating  writ  of  error  where  jurisdiction  was 
withdrawn  during  its  pendency. 
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10  How.  82-90,  IS  L.  Ed.  837,  STSADEB  y.  OBAHAM. 

Whether  slayes  are  fteed  by  being  taken  into  a  free  State  la  a  qnestion 
of  local  law,  and  not  cognizable  by  Supreme  Oomt  on  error  to  highest  State 
court 

Approved  in  dissenting  opinion  in  Haddock  y.  Haddock,  201  U.  S.  611, 
50  L.  Ed.  887,  26  Sap.  Ct.  625,  mere  domicile  within  State  of  one  party 
to  marriage  does  not  g^ve  courts  of  that  State  jurisdiction  to  render  de- 
cree of  divorce  enforceable  in  other  States  against  nonappearing  nonresi- 
dent only  constructively  served;  Dred  Scott  v.  Sandford,  19  How.  452, 
462,  491,  560,  15  L.  Ed.  720,  724,  786,  764,  holding  status  of  slave  depends 
on  law  of  residence;  Liza  v.  Puissant,  7  La.  Ann.  81,  83,  holding  tern- 
poraiy  residence  of  islave  in  foreign  country  does  not  free  him;  Sewall 
V.  Sewall,  122  Mass.  161,  23  Am.  Rep.  308,  refusing  to  give  credit  to 
decree  of  divorce  where  husband  went  into  another  State  to  procure  it; 
Leith  V.  Leith,  39  N.  H.  33,  holding  that  question  of  residence  is  open  to 
inquiry  in  another  State;  Lemmon  v.  People,  20  N.  Y.  621,  624,  holding 
that  every  State  has  a  right    to  determine  status  of  those  within  its  juris- 
diction; Hunt  V.  Hunt,  72  N.  Y.  228,  28  Am.  Rep.  136,  holding  every 
State  can  provide  grounds  for  divorce  of  its  citizens;  Van  f^ossen  v.  The 
State,  37   Ohio   St.   320,   41   Am.   Rep.   608,   holding   decree   of  divorce 
under  statute  of  another  State,  between  parties  domiciled  here,  is  of  no 
effect  in  this  State;  Woodward  v.  Woodward,  87  Tenn.  648,  11  S.  W. 
883,  holding  lex  domicilii  controls  as  to  ward's  capacity ;  Anderson  y.  Poin- 
dexter,  6  Ohio  St.  647,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  S.  A.  539. 

Ordinance  of  1787  can  confer  no  Jurisdiction  on  Federal  courts;  it  was 
flQpeneded  by  the  adoi>tion  of  the  Constitution,  which  placed  all  the  States 
upon  a  perfect  equality. 

Approved  in  Coyle  v.  Smith,  221  U.  S.  573,  576,  56  L.  Ed.  860,  861,  31 
Snp.  Ct.  688,  condition  in  Oklahoma  enabling  act  that  capital  shall  be  at 
Guthrie  and  shall  not  be  changed  prior  to  1913  ceased  to  be  valid  limita- 
tion upon  power  of  State  after  its  admission;  Coyle  v.  Smith,  28  Okl.  136, 
143, 144,  148,  150,  152,  161,  162,  113  Pac.  951,  953,  954,  955,  956,  957,  961, 
holding  that  it  is  within  power  of  legislature  to  relocate  capital  of  State 
without  submitting  it  to  vote  of  people,  irrespective  of  provisions  of 
enabling  act;  Williams  v.  Hert,  llO  Fed.  170,  holding  right  of  trial  by 
jury  on  indictment  for  felony  is  not  guaranteed  in  Indiana  courts;  Cohen 
V.  Cohen,  3  Boyce  (Del.),  366,  84  Atl.  123,  holding  bona  fide  resident  of 
State  of  Delaware  can  maintain  suit  for  divorce  although  marriage  con- 
tracted in  foreign  country  and  other  spouse  is  nonresident;  State  v.  Brown, 
170  N.  C.  715,  86  S.  E.  1043,  holding  State  legislature  had  power  to  provide 
what  is  required  in  indictment  for  selling  intoxicating  liquors  as  criminal 
jurisprudence  was  left  to  States;  State  v.  Edmondson,  89  Ohio  St.  109 
Ann.  Oaa.  1915D,  934,  52  !•.  R.  A.  (N.  8.)  305,  105  N.  £.  274^  holding  act 
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Bloomer  v.  McQuewan,  14  How.  550,  14  L.  Ed.  5S7,  distingtiisHiig  between 
the  gi'ant  of  right  to  make  the  machine  and  grant  of  right  to  use  it; 
Kartell  v.  Tilghman,  99  U.  S.  ^52,  558,  25  L.  Ed.  859,  361;  Albright  t. 
Teas,  106  U.  S.  617,  618,  27  L.  Ed.  297,  298,  1  Sup.  Ct.  553,  555;  Dale  Tile 
Mfg.  Co.  V.  Hyatt,  125  U.  S.  52,  53,  31  L.  Ed.  686,  8  Sup.  Ct.  758,  759; 
Teas  V.  Albright,  13  Fed.  413,  Consolidated  Fruit  Jar  Co.  v.  Whitney,  6 
Fed.  Cas.  346,  and  Williams  v.  Star  Sand  Co.,  35  Fed.  370,  all  holdhig 
suit  between  citizens  of  same  State  cannot  be  sustained  in  the  Circuit 
Court,  where  there  is  a  subsisting  contract  and  validity  of  letters  patent 
is  not  involved;  United  States  v.  Palmer,  128  U.  S.  269,  32  L.  Ed.  444,  9 
Sup.  Ct.  106,  holding  Court  of  Claims  has  jurisdiction  over  claims  of 
patentees  for  use  of  invention  by  United  States;  Marsh  ▼.  Nichols,  140 
U.  S.  355,  356,  36  L.  Ed.  417,  11  Sup.  Ct  801,  802;  Goodyear  ▼.  Union 
R.  R.  Co.,  4  Blatchf.  68,  Fed.  Cas.  5586,  and  Merserole  v.  Union  Paper 
Collar  Co.,  6  Blatchf.  359,  Fed.  Cas.  9488,  all  holding  bill  for  specific 
performance  not  questioning  validity  of  patent  raises  no  Federal  question; 
Pratt  V.  Paris  Gaslight  etc.  Co.,  168  U.  S.  260,  42  L.  Ed.  460,  18  Sup. 
Ct.  64,  holding  State  court  could  not  be  ousted  of  jurisdiction  by  de- 
fendant's  claim  of  invalidity  of  a  certain  patent;  Seymour  v.  Phillips  Ss 
Colby  Constr.  Co.,  7  Biss.  463,  Fed.  Cas.  12,689,  holding  Circuit  Court 
has  jurisdiction  of  suit  upon  bond  given  in  that  court,  independent  of 
citizenship  of  parties;  Dowell  v.  Qriswold,  5  Sawy.  41,  44,  Fed.  Cas.  4041, 
holding  it  must  appear  from  the  facts  that  the  question  arises  out  of  a 
Federal  law;  Blanchard  v.  Sprague,  1  Cliff.  299,  Fed.  Cas.  JL516,  holding 
parties  on  contract  in  relation  to  patent  stand  as  other  litigants  as  re- 
spects jurisdiction;  Pulte  v.  Derby,  5  McLean, -336,  Fed.  Cas.  11,465,  and 
Silver  v.  Holt,  84  Fed.  811,  both  holding  that  question  did  not  arise  under 
the  copyright  law;  White  v.  Lee,  3  Fed.  224,  holding  that  breach  of  cove- 
nant does  not  per  se  forfeit  patent  license;  Densmore  v.  Three  Rivers 
Mfg.  Co.,  38  Fed.  749,  holding  Circuit  Court  without  jurisdiction  of  suit  by 
assignee  against  licensee  for  infringement;  Montgomery  Palace  Stock-car 
Co.  V.  Street  Stable-Car  Line,  43  Fed.  330,  holding  Circuit  Court  with- 
out jurisdiction  of  suit  to  determine  ownership  of  assigned  patents;  Mer- 
rell  V.  Pemberton,  62  Ga.  33,  holding  State  court  could  restrain  infringe- 
ment of  patent  to  enforce  contract;  Hubbard  v.  Allen,  123  Pa.  St.  208, 
16  Atl.  775,  holding  State  court  could  enforce  contract  to  pay  royalties; 
Magic  R.  R.  Co.  v.  Elm  City  Co.,  13  Blatchf.  156,  Fed.  Cas.  8949,  arguendo. 
Distinguished  in  Foster  Hose  Supporter  Co.  v.  Taylor,  184  Fed.  72, 
106  C.  C.  A.  467,  where  license  to  manufacture  under  patent  provides 
that  in  default  in  payment  of  royalties  contract  may  be  terminated  by 
notice,  valid;  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  Ann.  Gas.  1913D, 
880,  56  L.  Ed.  651,  32  Sup.  Ct.  364,  upholding  Federal  jurisdiction  over 
action  by  patentee  of  mimeograph,  sold  under  license  restriction,  that  it 
shall  be  used  only  with  supplies  of  patentee  against  one  selling  ink  to 
purchaser;  Harrington  v.  Atlantic  etc.  Tel.  Co.,  143  Fed.  336,  upholding 
Federal  jurisdiction  over  suit  for  infringement  of  patent  by  user  where 
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under   agreement  between  owner  of  patent  and  controlling  stockholder  in 
defendant  patent  not  to  be  transferred  to  corporation  till  owner  got  stock 
and  defendant  violated  agreement;  St.  Paul  Plow  Works  v.  Starling,  127 
U.  S.   378,  32  L.  Ed.  252,  8  Sup.  Ct.  1328,  holding  Circuit  Court,  under 
Bevised   Statutes,  has  cognizance  of  action  by  patentee  for  breach  of 
agreement  of  licensee;  White  v.  Rankin,  144  U.  S.  636,  638,  639,  36  L.  Ed. 
572,  578,  12  Sup.  Ct.  771,  772,  and  Smith  v.  Standard  Laundry  Mach.  Co., 
20  Blatchf.  362,  19  Fed.  826,  where  the  Circuit  Court  did  not  find  a  con- 
tract governing  the  rights,  of  inventor,  it  had  jurisdiction. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  802,  803,  804. 

Miscellaneous.  Cited  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  14,  Ann. 
Gas.  1913D,  880,  66  L.  Ed.  650,  32  Sap.  Ct.  364,  to  point  that  patentee 
may  waive  tort  and  sue  upon  broken  contraet. 

10  How.  102-108,  18  Xi.  Bd.  346,  D0WK8  Y.  KIS8AM. 

That  mortgage  covered  more  property  than  wonld  secure  debt  Is  not  a 
badge  of  fraud. 

Approved  in  Merean^le  Exch.  Bank  v.  Taylor,  51  Fla.  489,  41  South. 

27,  holding  that  fact  that  mortgage  to  secure  payment  of  debt  of  four 

thousand  four  hundred  dollars  is  made  on  eighteen  thousand  dollars'  worth 

of  property  is  not  sufficient  in  itself  to  establish  fraud ;  Davis  v.  Schwartz, 

155  U.  S.  641,  39^  L.  Ed.  294,  15  Sup.  Ct.  241,  holding  that  insolvent  debtor 

conveyed  property  in  excess  of  debts  is  not  necessarily  indicative  of  fraud ; 

Clement  v.  Hartzell,  57  Kan.  488,  46  Pac.  963,  holding  chattel  mortgage 

not  fraudulent  because  property  was  worth  more  than  debt;  First  Nat. 

Bank  v.  North,  2  S.  D.  494,  51  N.  W.  101,  and  Black  HiUs  Mer.  Co.  v. 

Gardiner,  5  S.  D.  255,  58  N.  W.  559,  holding  that  margin  between  debt 

and  security  is  not  a  badge  of  fraud. 

Participation    in    debtor's    fraudulent   intent    invalidating   transfer. 
Note,  31  L.  B.  A.  629. 

10  How.  10^-144,  13  L.  Ed.  348,  HOYT  Y.  tTKITED  STATES. 

Treasury  transcilpt,  copy  of  customs  collector's  quarterly  returns,  Is  evi- 
dence under  act  of  1797,  though  containing  charges  aggregate  of  items  ren- 
dered by  collector  in  quarterly  abstracts. 

Approved  in  United  States  v.  Pierson,  145  Fed.  818,  819,  76  C.  C.  A.  390, 
applying  rule  in  action  on  bond  of  Indian  agent;  United  States  v.  Hodge, 
13  How.  485,  14  L.  Ed.  234,  holding  treasury  transcripts  admissible 
though  items  charged  did  not  purport  to  be  balances  acknowledged  by  post- 
master; Bruce  v.  United  States,  17  How.  440,  16  L.  Ed.  131,  admitting 
treasury  transcript  although  not  accompanied  by  copies  of  receipts ;  United 
States  V.  Gaussen,  19  Wall.  213,  22  L.  Ed.  43,  holding  it  is  unnecessary 
IV— 18 
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for  every  account  to  be  transcribed;  Soule  v.  United  States,  100  IT.  S.  11, 
25  L.  Ed.  637,  and  United  States  v.  Eggleston,  4  Sawy.  201,  Fed.  Cas. 
15,027,  holding  treasury  transcript  is  prima  facie  evidence  of  balance 
shown;  United  States  v.  Pinson,  102  U.  S.  554,  26  L.  Ed.  228,  holding 
annexed  certificate  stating  that  transcript  is  a  copy  of  original  on  file 
is  not  sufficient;  United  States  v.  Harrill,  McAU.  251,  Fed.  Cas.  15,310, 
holding  that  omission  to  give  disallowed  credits  did  not  render  transcript 
incompetent;  United  States  v.  Case,  49  Fed.  271,  holding  ex  parte  settle- 
ment by  officials  of  postmaster's  account  insufficient  to  support  a  judg- 
ment on  his  bond;  Johns  v.  State,  55  Md.  361,  holding  certificate  of 
controller  of  State  is  prima  ^facie  evidence  of  defalcation. 

Duties  paid  In  case  of  selsure  of  property  and  its  release  on  bond  consti- 
tnte  no  part  of  proceeds  of  goods  forfeited. 

Approved  in  United  States  v.  Segars,  27  Fed.  Cas.  1018,  holding  bond 
must  be  given  for  market  value  of  goods  without  deduction  for  duties; 
United  States  v.  Linens,  26  Fed.  Cas.  972,  arguendo. 

Act  of  1822  limits  urnnal  compensation  of  collector  of  customs  to  a  certain 
sum. 

Approved  in  Avery  v.  Pina  Co.,  7  Ariz.  34,  60  PacT.  704,  under  AriEona 
statute  defining  sheriff's  duties  and  prescribing  salary,  sheriff  cannot  be 
paid  extra  for  care  of  federal  prisoners  confined  in  county  jail;  United 
States  V.  Shoemaker,  7  Wall.  342,  19  L.  Ed.  81,  and  United  States  v.  Con- 
verse, 25  Fed.  Cas.  598,  refusing  to  allow  collector  ^ra  compensation 
for  disbursements;  Donovan  v.  United  States,  23  Wall.  399,  23  L.  Ed. 
107,  holding  act  of  1822  extends  to  surveyors  doing  collectors'  duty  in 
ports  subsequently  created ;  United  States  v.  King,  147  U.  S.  679,  87  L.  Ed. 
329,  13  Sup.  Ct.  440,  holding  clerk  not  entitled  to  per  diem  pay  for  ser- 
vices in  selecting  juries ;  Mullett  v.  United  States,  150  U.  S.  570,  37  L.  Ed. 
1186,  14  Sup.  Ct.  192,  refusing  supervising  architect  extra  compensation; 
United  States  v.  Oarlinger,  169  U.  S.  321,  42  L.  Sd.  763,  18  Sup.  Ct.  365, 
holding  statute  did  not  authorize  extra  pav  to  watchman  employed  the 
whole  night;  Browne  v.  United  States,  1  Curt.  21,  Fed.  Cas.  2036,  refus- 
ing navy  agent  extra  pay  for  disbursements;  dissenting  opinion  in  Con- 
verse V.  United  States,  21  How.  480,  16  L.  Ed.  198,  majority  allowing  col- 
lector compensation  for  work  without  his  duties,  in  pursuance  of  existing 
law;  Badeau  v.  United  States,  130  U.  S.  451,  32  L.  Ed.  1001,  9  Sup.  Ct. 
583,  and  The  Anna,  Blatchf .  Pr.  340,  341,  Fed.  Cas.  400,  both  arguendo. 

Miscellaneous.  Cited  in  United  States  v.  Wendell,  2  Cliff.  349,  Fed. 
Cas.  16,666;  United  States  v.  Able,  24  Fed.  Cas.  747,  as  to  modes  of 
officer's  accounting;  Gibb  v.  Washington,  McAll.  433,  Fed.  Cas.  5380,  to 
point  that  an  appraiser  is  a  quasi  judge. 

10  How.  144-145,  13  It.  Ed.  363,  RHODES  v.  THE  STEAMSHIP  OAI.VESTON. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  850. 
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10  Bow.  146-174,  13  Ii.  Ed.  364,  OIJ>FIEIJ>  ▼.  MABBIOTT. 

It  liM  beea  the  policy  of  tbe  United  States  to  have  entire  reciprocity  with 
«tber  nattooa  In  navigation. 

A^pproved  in  North  German  Lloyd  S.  S.  Co.  v.  Hedden,  43  Fed.  20,  hold- 
ing this  policy  could  not  aid  in  the  interpretation  of  unambiguous  laws. 

10  How.  174-187, 13  L.  Ed.  376,  HAUUBTT  v.  COLLINS. 

Marriage  made  without  a  priest  in  Spanish  colony,  followed  by  cohalMta- 
tlon,  is  valid. 

Approved  in  Lorimer  v.  Lorimer,  124  Mich.  634,  83  N.  W.  610,  holding 
agreement  to  live  together  as  man  and  wife,  made  with  intent  to  carry 
it  into  effect,  is  not  a  common-law  marriage  unless  it  is  actually  carried 
into  effect  by  parties  living  together  as  man  and  wife;  Davis  v.  Stouffer^ 
132  Mo.  App.  571,  112  S.  W.  286,  holding  where  present  agreement  of 
marriage  is  entered  into,  relation  of  husband  and  wife  is  thereby  fixed 
tboQgh  not  followed  by  cohabitation;  Reaves  v.  Reaves,  15  Okl.  252,  82 
Pae.  494,  upholding  marriage  in  Oklahoma  per  verba  de  praesenti  fol- 
lowed by  cohabitation;  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed.  284, 
holding  common-law  marriage  good  where  statute  is  directory;  Hutchins 
▼.  Eiminell,  31  Mich.  131,  18  Am.  Bep.  166,  holding  present  agreement 
followed  by  cohabitation  constitutes  a  valid  marriage. 

Marriage  per  verba  de  praesenti.    Note,  9  Am.  Dec.  78. 

Proof  and  validity  of  foreign  marriage.    Note,  86  Am.  Dec.  166. 

,       Contracts  of  marriage  per  verba  de  futuro  followed  by  cohabitation. 
Note,  69  Am.  Dec.  617. 

Common-law  marriages.    Note,  L.  S.  A.  1915E,  19,  20. 

What  constitutes  a  valid  marriage.    Note,  17  £.  B.  0.  172. 

Rule  protecting   bona   fide   purchasers  does  not   apply  to  purchasers  of 
•qnltoble  titles. 

Approved  in  Craft  v.  Russell,  67  Ala.  12,  holding  that  to  be  a  bona 
fide  purchaser  one  must  buy  the  legal  title;  Shelton  v.  Lewis,  27  Ark.  198, 

arguendo. 

Purchaser  of  equitable  title,  whether  and  when  entitled  to  protection 
as  purchaser  in  good  faith  Without  notice.  Note,  97  Am.  Dec.  433, 
434. 

Belease  obtained  from  heirs,  Just  of  age,  out  of  possession,  ignorant  of 
tbe  value  of  the  land,  and  for  an  inadequate  consideration,  by  one  designedly 
imposing  upon  them,  will  be  set  aside  as  constructively  fraudulent. 

Approved  in  Groves  v.  Chase,  60  Colo.  164,  l&l  Pac.  916,  holding  in  ac- 
tion to  rescind  contract  for  exchange  of  realty  it  is  sufficient  to  show  that 
value  of  property  received  by  plaintiff  was  in  no  considerable  proportion 
to  value  as  represented  and  not  corn-producing;  Troxell  v.  Silverthom, 
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45  N.  J.  Eq.  340, 12  Atl.  620,  setting  aside  release  of  dower  made  without 
consideration;  Irwin's  Heirs  v.  Longworth,  20  Ohio,  608,  holding  that 
equities  of  heirs  would  not  be  prejudical  where  order  was  aigned  without 
a  perfect  understanding. 

Denied  in  Andreae  ▼.  Redfield,  98  U.  S.  238,  25  L.  Ed.  163,  holding 
fraud  alleged  did  not  estop  party  from  pleading  statute  of  limitations. 

Miscellaneous.  Cited  in  Collins  v.  Thompson,  22  How.  248,  16  L.  Ed. 
282,  Amory  v.  Lawrence,  3  Cliff.  532,  Fed.  Cas.  336,  Sears  v.  Hicklin,  13 
Colo.  154,  21  Pac.  1025,  and  Gaines  v.  lizardi,  1  Woods,  59,  Fedw  Cas. 
5174. 

10  How.  187-190,  13  L.  Ed.  381,  8EAB8  v.  EASTBUBK. 

Olrcnit  Court  should  follow  State  statute  suhstituting  action  of  trespass 
for  fictitious  proceedings  in  ejectment,  the  process  act  of  1828  having  adopted 
such  proceeding. 

Approved  in  Wilson  v.  Owens,  1  Ind.  Ter.  166,  38  S.  W.  977,  under  act 
of  Congress  of  1889,  establishing  court  in  Indian  Territory,  action  of  eject- 
ment as  prescribed  by  Arkansas  statutes  was  adopted  in  Indian  Territory. 

Distinguished  in  Davis  v.  Davis,  72  Fed.  82,  83,  18  C.  C.  A.  438,  holding 
Federal  courts  cannot  disregard  distinctions  between  law  and  equity,  al- 
though State  statutes  permit  it. 

10  How.  190-218,  13  L.  Ed.  383,  WOODBUFF  Y.  TBAPNALL. 

Bill  of  credit  is  one  which  is  issued  by  a  State,  on  faith  of  the  State,  and 
designed  to  circulate  as  money. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  87, 
44  L.  Ed.  683,  20  Sup.  Ct.  553,  holding  warrant  drawn  by  State  authorities 
in  payment  of  appropriation  made  by  legislature,  payable  if  there  be  funds 
in  treasury,  and  issued  to  individual  in  pa3anent  of  debt  from  State  to  him, 
are  not  bills, of  credit;  Philadelphia  R.  R.  Co.  v.  Morrison,  19  Fed.  Cas. 
488,  holding  that  the  principal  of  a  ground  rent  is  not  a  debt;  Bragg  v. 
Tuffts,  49  Ark.  563,  6  S.  W.  162,  holding  certain  treasury  warrants  void  as 
being  '* bills  of  credit.'* 

■ 

Clause  in  charter  of  bank  "that  bills  should  be  received  in  payment  of 
State  debts"  constituted  a  contract,  and  could  not  be  repealed. 

Approved  in  Furman  v.  Nichol,  8  Wall.  63,  64,  19  L.  Ed.  378,  following 
rule;  Paup  v.  Drew,  10  How.  222,  223,  13  L.  Ed.  396,  397,  holding  where 
State  sold  lands  held  in  trust,  and  terms  of  sale  provided  for  payment  in 
specie,  debtor  could  not  tender  bank  notes;  Hawthorne  v.  Calef,  2  WjbJI.  21, 
17  L.  Ed.  779,  holding  statute  void  repealing  law  making  stock  liable  for 
corporation's  debts;  Hartman  v.  Greenhow,  102  U.  S.  679,  26  L.  Ed.  275, 
holding  .act  declaring  that  coupons  shall  be  received  for  taxes  constituted 
a  contract;  Louisiana  v.  Jumel,  107  U.  S.  745,  750,  27  L.  Ed.  460,  462,  2 
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Sup.  Ct.  156;  holding  that  execution  of  contract  could  not  be  enforced  in 
suit  to  which  State  is  not  a  party;  Poindexter  v.  Greenhow,  114  U.  S.  285, 
287,  29  L.  £d.  191,  5  Sup.  Ct.  911,  912,  holding  law  forbidding  receipt  of 
coupons  for  public  dues  a  nullity;  New  Orleans  Gas-Light  Co.  v.  Louisi- 
ana Light  etc.  Co.,  115  U.  S.  673,  29  L.  Ed.  624,  6  Sup.  Ct.  264,  holding 
grant  of  exclusive  franchise  to  supply  gas  is  a  contract ;  Keith  v.  Clark,  97 
U.  S.  455,  457,  24  L.  Ed.  1072,  holding  void  constitutional  amendment  for- 
bidding receipts  of  notes  for  taxes;  McGahey  v.  Virginia,  135  U.  S.  693, 
'34  L.  Ed.  314,  10  Sup.  Ct.  982,  holding  unconstitutional  provision  that  tax- 
payer produce  bond  from  which  coupons  were  cut;  Vashon  v.  Greenhow, 
135  U.  S.  719,  34  L.  Ed.  321,  10  Sup.  Ct.  989,  holding  valid  statute  requir- 
ing school  tax  to  be  paid  in  lawful  money  of  United  States ;  Pearsall  t. 
Great  Northern  Ry.  Co.,  161  U.  S.  663,  40  L.  Ed.  844, 16  Sup.  Ct.  709,  where 
general  power  given  railway  to  consolidate  remains  unexecuted,  legislature 
may  forbid  consolidation  with  parallel  lines ;  Tinker  v.  Van  Dyke,  1  Flipp. 
532,  14  N.  B.  R.  122,  Fed.  Cas.  14,058,  repeal  of  laws  on  which  contracts 
depend  will  not  receive  a  retroactive  application  unless  the  law  so  declares ; 
Lansing  v.  County  Treasurer^l  Dill.  528,  Fed.  Cas.  16,538,  holding  act  dis-  i 

criminating  against' taxes  levied  to  pay  judgment  upon  railroad  b(>nds  im- 
paired the  contract;  United  States  v.  Jefferson  County,  5  Dill.  317,  1 
McCrary,  364,  Fed.  Cas.  15,472,  and  Meanhaut  v.  New  Orleans,  2  Woods. 
112,  Fed.  Cas.  8939,  all  holding  where  statute  makes  it  the  duty  of  the 
court  to  levy  tax  to  pay  bond  it  becomes  a  part  of  the  contract;  United 
States  V.  Willamette  Valley  etc.  Wagon-Road  Co.,  54  Fed.  811,  holding 
the  United  States  were  estopped  to  enforce  the  forfeiture;  State  v.  County 
Court,  19  Ark.  367,  holding  law  taxing  exempt  lands  is  void;  English  v. 
Oliver,  28  Ark.  331,  holding  treasurer's  certificates  are  receivable  in  pay- 
ment for  all  State  dues;  People  v.  Bond,  10  Cal.  572,  holding  legislature 
could  not  change  act  authorizing  "the  funding  of  the  floating  debt  of  the 
cit^'';  Richardson  v.  Akin,  87  111.  141,  holding  legislature  could  repeal  law 
making  stock  liable  for  corporation  debts;  New  Orleans  v.  City  Hotel,  28 
La.  Ann.  424,  holding  void  law  limiting  receivability  of  warrants  for  taxes ; 
Van  Husan  v.  Kanouse,  13  Mich.  311,  holding  Congress  could  make  treas- 
ury notes  a  legal  tender;  Houston  etc.  R.  R.  Co.  v.  Commissioners,  36  Tex. 
434,  holding  provision  that  lands  granted  railroads  be  forfeited  for  school 
fund  could  not  preclude  railroad  from  recovering  certificate  to  land  ac- 
quired under  a  prior  law;  Brownsville  v.  Basse,  36  Tex.  501,  holding  legis- 
lative grant  of  land  could  not  be  destroyed  by  a  subsequent  repeal;  Bank 
of  the  Old  Dominion  v.  McVeigh,  20  Gratt.  466,  467,  holding  act  autlioriz- 
ing  payment  in  Confederate  currency  is  unconstitutional;  Antoni  v. 
Wright,  22  Gratt.  843,  844,  845,  846,  847,  854,  869,  885,  holding  act  provid- 
ing that  coupons  be  receivable  for  all  public  dues  is  a  contract;  Davis  v. 
Gray,  16  WaU.  221,  21  L.  Ed.  458,  State  v.  Doyle,  40  Wis.  214,  215,  Opy- 
dyke  v.  Pacific  R.  R.,  3  Dill.  73,  Fed.  Cas.  10,546,  Lindsey  v.  Rottaken,  32 
Ark.  623,  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va,  417,  and  Miller  v.  Andrews,  3 
Cold.  389^  all  arguendo;  dissenting  opinion  in  Antoni  v.  Greenhow,  107 
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U..  S.  803,  27  L.  Ed.  481,  2  Sup.  Ct.  120,  majority  holding  that  so' much*  of 
the  enactment  as  f orhids  the  receipt  of  such  coupons  for  taxes  is  void ;  dis- 
senting opinion  in  In  re  Ayers,  123  U.  S.  515,  81  L.  Ed.  2S3,  8  Sup.  Ct.  188, 
majority  holding  null  injunction  granted  to  restrain  State  from  bringing* 
suit  for  taxes,  when  coupons  had  been  tendered;  dissenting  opinion  in 
State  V.  Matthews,  3  Jones  (N.  C),  464,  majority  holding  that  legislature 
intended  to  prohibit  the  circulation  of  bank  notes;  dissenting  opinion  in 
Lynn  v.  Polk,  8  Lea,  305,  -majority  holding  act  making  coupons  receivable 
for  taxes  to  be  unconstitutional;  Veazie  Bank  ▼.  Fenno,  8  Wall.  553,  19 
L.  Ed.  489,  arguendo. 

Distinguished  in  Breitung  v.  Lindauer,  37  Mich.  230,  231,  holding  lia- 
bility was  in  the  nature  of  a  penalty  and  sustained  no  contract  obligation; 
In  re  Powell,  5  Mo.  App.  222,  where  power  of  repeal  was  reserved ;  Shaffer 
V.  Jenkins,  72  N.  C.  280,  holding  court  cannot  compel  treasurer  to  pay 
State  debt  against  a  prohibition  by  the  assembly;  Graniteville  Mfg.  Co.  v. 
Roper,  15  Rich.  155,  156,  where  the  State  bound  itself  to  receive  the  bills 
only  so  long  as  they  were  convertible  into  gold  or  silver;  Wagner  v.  StoU,. 
2  S.  C.  556,  holding  legislature  could  relieve  Slate  from  contract  as  to  bills 
issued  thereafter;  Furman  v.  Nichol,  3  Cold.  448,  449;  450,  451,  holding- 
part  of  charter  making  bank  notes  receivable  for  taxes  could  be  repealed; 
Lynn  v.  Polk,  8  Lea,  250,  holding  void  act  making  coupons  receivable  for 
taxes;  Exchange  Bank  of  Virginia  v.  Knox,  19  Gratt.  752,  753,  holding 
after  assignment  the  debts  were  no  longer  debts  due  the  bank;  Greenhow 
v.  Bashon,  81  Va.  345,  holding  special  tax  for  school  purposes  not  payable 
in  State's  tax  receivable  coupons. 

Nature  of  incorporated  State  institutions.    Note,  29  L.  R.  A.  879. 

Tender  of  notes  of  bank,  receivable  by  law  in  payment  of  State  pabUe 
dues,  was  equivalent  to  payment  in  extinguishing  a  Judgment  in  the  State's 
favor  for  such  dues. 

Approved  in  Poindexter  v.  Greenhow,  114  U.  S.^282,  29  L.  Ed.  190,  6  Sup. 
Ct.  909,  holding  tender  of  coupons  was  equivalent  to  a  tender  of  money; 
Royall  V.  Virginia,  116  U.  S.  579,  29  L.  Ed.  737,  6  Sup.  Ct.  513,  holding- 
after  tender  of  coupons  to  proper  officer,  the  person  could  enter  upon  his 
profession;  Danley  v.  Pike,  15  Ark.  142,  and  Crease  v.  Danley,  15  Ark. 
183,  holding  that  notes  of  State  bank  are  receivable  for  taxes;  Fagan  v. 
Stillwell,  19  Ark.  285,  holding  debts  due  State  bank  may  be  discharged  by 
State  bonds;  Hunt  v.  McFadgen,  20  Ark.  286,  holding  collector  had  no 
right  to  receive  Tennessee  bank  paper  in  ^payment  of  taxes. 

On  the  estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  357. 

Miscellaneous.  Cited  in  Keene  v.  Wheat  lev.  14  Fed.  Cas.  186.  As  hav- 
ing entertained  suit  by  citizen  against  his  State,  Norfolk  Trust  Co.  v. 
Marye,  25  Fed.  660;  dissenting  opinion  in  Lake  Superior  Ship  Canal  etc. 
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Co.  ▼.  Cunningham,  44  Fed.  843,  that  action  of  a  State  should  be  char- 
acterized by  a  high  morality. 

10  How.  218-224,  13  la.  Ed.  994,  PAtJP  ▼.  DSEW. 

Though  State  was  obligated  by  its  lawa  to  receive  bank  notes  for  debts 
due  it,  yet  a  debt  due  for  sale  of  public  lands,  the  proceeds  of  which  were 
to  be  devotM  to  educational  uses,  lie  not  within  that  category,  but  a  trust 
fond,  and  tender  of  such  notes  thereof  is  bad. 

Approved  in  Vashon  v.  Greenhow,  135  U.  S.  719,  84  L.  Ed.  321,  10  Sup. 
Ct.  989,  holding  law  requiring  school  tax  to  be  paid  in  money  was  valid; 
Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  663,  40  L.  Ed.  844,  16  Sup, 
Ct.  709,  holding  railroad  with  general  power  to  consolidate  may  be  forbid- 
den to  combine  with  parallel  line ;  Peay  v.  Ramsey,  21  Ark.  92,  and  Sessions 
V.  Peay,  21  Ark.  105,  both  holding  l^slature  could  not  compel  receiver 
of  bank  to  receive  bonds  of  State  for  debts;  Van  Husan  v.  Kanouse,  13 
Mich.  311,  holding  Congress  can  make  treasury  notes  a  legal  tender;  dis- 
senting opinion  in  State  v.  Matthews,  3  Jones  (N.  C),  464,  majority  hold- 
ing that  legislature  intended  to  prohibit  circulation  of  bank  notes. 

Distinguished  in  Furman  v.  Nichol,  3  Cold.  449,  450,  451,  holding  part 
of  charter  making  bank  notes  receivable  for  taxes  could  be  repealed. 

Payment  'in  specie"  is  not  satisfied  by  payment  by  bank  notes. 

Approved  in  Trebilcock  v.  Wilson,  12  Wall.  695,  20  L.  Ed.  462,  holding 
"in  specie"  means  note  is  payable  in  gold  or  silver  dollars. 

Miscellaneous.  Cited  in  Edmonds  v.  Cochran,  12  loway  490;  Trigg  v* 
Drew,  10  How.  224,  13  L.  Ed.  897. 

10  How.  224-225,  13  L.  Ed.  397,  TBIOO  ▼.  DREW. 

Decision  in  Paup  v.  Drew,  10  How.  218,  13  K  Ed.  894,  followed. 

Approved  in  Van  Husan  v.  Kanouse,  13  Mich.  311,  holding  Congress 
could  make  treasury  notes  a  legal  tender;  dissenting  opinion  in  State  v. 
Matthews,  3  Jones  (N.  C),  464,  majority  holding  that  legislature  intended 
to  prohibit  circulation  of  bank  notes. 

Distinguished  in  Furman  v.  Nichol,  3  Cold.  449,  450,  holding  part  of 
charter  making  bank  notes  receivable  for  taxes  could  be  repealed. 

10  How.  225-242,  13  L.  Ed.  397,  QBEELT  V.  THOMPSON. 

Value  of  merchandise  at  time  of  its  procureni^nt  is  to  be  ascertained  for 
pnzpoae  of  fixing  the  duties,  not  at  time  of  exportation. 

Approved  in  Maxwell  v.  Griswold,  10  How.  254,  13  L.  Ed.  410,  following 
rale ;  and  principle  followed  in  Sampson  v»  Peaslee,  20  How.  578,  15  L.  Ed. 
1026,  holding  that  day  of  sailing  is  true  period  of  exportation;  Thomson 
T.  Maxwell,  2  Blatchf .  395,  Fed.  Cas.  13,983,  Pierson  v.  Lawrence,  2  Blatchf . 
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502,  Fed.  Gas.  11,158,  and  Fock&  v.  Lawrence,  2  Blatchf.  511,  Fed.  Gas. 
4894,  all  holding  goods  appraised  more  than  ten  per  cent  above  invoice 
price'  are  not  subject  to  additional  duty  of  twenty  per  cent  if  procured 
otherwise  than  by  purchase;  Norcross  v.  Greely,  1  Gurt.  116,  Fed.  Gas. 
10,294,  holding  commission  should  be  added  to  the  invoice  value;  Barnard 
V.  Morton,  1  Gurt.  409,  Fed.  Gas.  1005,  holding  that  rule  is  still  in  force; 
Forman  v.  Peaslee,  9  Fed.  Gas.  454,  holding  "period  of  exportation,"  under 
act  of  1851,  was  time  when  goods  left  Liverpool;  Kriesler  v.  Morton^  1 
Curt.  418,  Fed.  Gas.  7933,  arguendo. 

An  ivpralsement  can  be  lawfully  made  only  after  a  personal  examination 
of  the  merchandise. 

Approved  in  United  States  v.  A.  D.  Shaw  &  Go.,  144  Fed.  331,  75  G.  G.  A. 
291,  under  Tariff  Act  1897,  c.  11,  §  1,  sched.  H,  par.  296,  there  can  be  no 
allowance  for  leakage  of  wine  while  in  transit;  United  States  v.  Murphy, 
136  Fed.  812,  where  on  appeal  from  local  appraisement  general  appraiser 
who  made  reappraisement  did  not  have  goods  nor  samples  thereof  reaj)- 
praisement  was  void;  United  States  v.  Lahey  etc.,  132  Fed.  182,  in  finding 
invoice  value  of  goods  collector,  after  appraiser  had  appraised  goods  and 
marked  certain  items  as  nondutiable,  include  such  item  in  invoice  value 
and  assess  duty  thereon  upon  mere  inspection  of  invoice;  United  States  v. 
Loeb,  99  Fed.  732,  arguendo ;  Converse  v.  Burgess,  18  How.  415,  15  L.  Ed. 
456,  holding  evidence  admissible  to  show  appraisers  had  complied  with  the 
law;  Gibb  v.  Washington,  McAll.  431,  439,  Fed.  Gas.  5380,  holding  an 
examination  of  goods  by  appraisers  is  indispensable;  McCall  v.  Lawrence, 
3  Blatchf.  362,  363,  Fed.  Gas.  8672,  holding  it  is  only  necessary  that  those 
ceitifying  to  the  appraisal  should  have  actually  made  it;  Munsell  v.  Max- 
well, 3  Blatchf.  365,  Fed.  Gas.  9932,  holding  collector  has  no  authority, 
even  under  instructions,  to  charge  an  arbitrary  rate  of  commissions;  The 
Ystalifera  I.  Go.  v.  Redfield,  21  Blatchf.  313,  23  Fed.  651,  holding  increased 
duties  imposed  without  examination  of  goods,  illegal ;  Burgess  v.  Converse, 
2  Gurt.  219,  Fed.  Gas.  2154,  holding  importer  could  rely  on  failure  to 
examine  one  of  ten  packages ;  Barker  v.  Lawrence,  2  Fed.  Gas.  817,  holding 
appraisal  void,  being  the  act  of  a  deputy. 

Merchant  appraiser,  duly  appointed  and  qualified,  cannot  be  removed  by 
collector  or  secretary  of  treasury,  unless  for  misconduct. 

Approved  in  Belcher  v.  Linn,  24  How.  525,  16  L.  Ed.  758,  holding  de- 
cision of  appraiser,  in  absence  of  fraud,  was  final;  Oelbermann  v.  Merritt, 
123  U.  S.  365,  368,  31  L.  Ed.  167,  169,  8  Sup.  Gt.  156, 157,  holding  importer 
can  show  provision  of  statute  as  to.  appraisers  was  not  complied  with. 

Distinguished  in  Auffmordt  v.  Hedden,  137  U.  S.  328,  34  L.  Ed.  680,  11 
Sup.  Gt.  108,  and  Muser  v.  Magone,  155  U.  S.  247,  89  L.  Ed.  137,  15  Sup. 
Gt.  80,  both  holding  the  merchant  appraiser  not  an  officer  of  the  United 
States  required  to  be  appointed  by  the  President. 
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Merdiaiits  called  In  to  ftppr^iae  goods  take  no  rank  aa  puldlc  offlcan. 

Approved  in  Vaecari  ▼.  Maxwell,  3  Blatehf .  377,  Fed.  Cas.  16,810,  holding 
reappraisement  by  nnswom  merchant  appraisers  void;  Anffmordt  v.  Hed- 
den,  137  U.  S.  328,  34  L.  Ed.  680,  11  Snp.  Ct.  108,  merchant  appraiser  need 
not  be  appointed  by  President,  head  of  department  or  court  of  law. 

Oourta  must  look  to  laws  themaelvea  and  not  to  conatmctiona  placed  upon 
them  by  heada  of  departments,  althongli  these  are  entitled  to  great  respect 

Approved  in  United  States  v.  Beebe,  117  Fed.  677,  680,  holding  word 
"value"  in  Tariff  Act  of  1894,  §  24,  relating  to  reliquidation,  means  pure 
metal  valae  of  foreign  coins. 

Penal  statates  mnst  be  strictly  constmed. 

Approved  in  Helwig  v.  United  States,  188  U.  S.  617,  47  L.  Ed.  619,  23 
Sup.  Ct.  431,  holding  District  Court  has  exclusive  jurisdiction  of  penal 
suit  to  recover  additional  duties  imposed  by  Customs  Ac^  of  189Qr§  7; 
Younts  V.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  207,  applying  rule  in 
construing  Arkansas  statute  penalizing  telejjhone  companies  for  withhold- 
ing facilities. 

Miscellaneous.    Cited  in  Bruhl  Bros,  ft  Co.  v.  Wilson,  123  Fed.  96L 

10  How.  242^e67,  13  L.  Ed.  405,  MAXWELL  ▼.  QBISWOLD. 

In  fixing  the  duties,  value  of  goods  at  time  of  purchase,  not  at  time  of 
exportation,  should  be  aacertalned. 

Approved  in  Sampson  v.  Peaslee,  20  How.  678,  15  L.  Ed.  1026,  holding 
that  day  of  sailing  from  foreign  port  is  the  true  period  of  exportation; 
Focke  V.  Lawrence,  2  Blatehf.  611,  Fed.  Cas.  4894,  and  Crowley  v.  Max- 
well, 3  Blatehf.  404,  Fed.  Cas.  3449,  holding  collector  justified  in  assuming 
date  of  invoice  as  time  of  purchase;  Barnard  v.  Morton,  1  Curt.  409,  Fed. 
Cas.  1005,  following  rule ;  Kriesler  v.  Morton,  1  Curt.  418,  Fed.  Cas.  7933^ 
and  Greely  ▼.  Thompson,  10  How.  238,  18  L.  Ed.  404,  both  arguendo. 

Cdstoms  collector  is  liable  for  excess  of  duties  though  collected  under 
orders  ftom  the  treasury  department. 

Approved  in  Schmeider  v.  Barney,  13  Blatehf.  42,  Fed.  Cas.  12,462^ 
holding  collector  liable  for  illegal  duties  paid  under  protest.  ^ 

Payment  is  involuntary  if  made  reluctantly  in  order  to  regain  possession 
of  property;  so  if  importer  pay  unlawful  duty  under  protest  in  order  to  avoid 
a  penal  duty  and  get  possession  of  his  goods,  he  may  recover  it  back. 

Approved  in  Helwig  v.  United  States,  188  U.  S.  617,  47  L.  Ed.  619,  23 
Sop.  Ct.  431,  holding  suit  for  recovery  of  additional  duties  imposed  by 
Castoms  Act  of  1890,  §  7,  being  penal,  District  Court  has  exclusive  juris- 
diction; The  John  Francis,  184  Fed.  748,  holding  recoveiy  can  be  had 
of  money  paid  reluctantly  on  illegal  demand  by  one  without  ability  to 
r^^in   it  except  by  making  such  payment;    Knudsen  etc.  Fruit  Co.  v. 
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Chicago  etc.  R.  Co.,  149  Fed.  974,  79  C.  C.  A.  483,  consignee  of  shipment, 
which,  after  delivery  to  him,  and  with  full  knowledge  of    facts,  paid 
charges  including  item  for  icing  in  transit,  in  addition  to  published  tariff, 
cannot  recover  item  for  icing;  Chicago  etc.  Ry.  Co.  ▼.  Bourman  County, 
31  N.  D.  158,  153  N.  W.  988,  holding  where,  to  avoid  penalty,  payment  of 
taxes,  part  of  which  were  illegal,  were  paid  under  protest,  action  could 
be  maintained  for  recovery;  Virginia-Carolina  Peanut  Co.  v.  Atlantic  etc. 
R.  Co.,  166  N.  C.  74,  82  S.  E.  5,  holding  that  where  carrier  refused  to  ^ 
deliver  shipment  until  greater  freight  rate  than  that  filed,  published  and 
in  effect   was  paid,  recovery  could  be  had  of  illegal  overcharge;  Shuck  v. 
Interstate  etc.  Assn.,  63  S.  C.  142,  41  S.  E.  31,  holding  fact  that  mortgagor 
was  threatened  with  foreclosure  if  amount  claimed  was  not  paid  is  not 
duress;  Swift  Co.  v.  United  States,  111  U.  S.  29,  28  L.  Ed.  343, '4  Sup.  Ct. 
247,  holding  payment  to  public  officer  of  an  illegally  exacted  tax  is  not 
voluntary;  Robertson  v.  Frank  Bros.  Co.,  132  U.  S.  21,  38  L.  Ed.  238,  10 
Supr  Ct.  6,  holding  payment  to  avoid  an  onerous  penalty  is  involuntary; 
•  Ogden  V.  Maxwell,  3  Blatchf.  323,  Fed.  Cas.  10,458,  holding  no  written 
protest  against  the  exaction  of  fees  was  necessary;  Drake  v.  Redfield,  4 
Blatchf.  119,  Fed.  Cas.  4065,  holding  excess  of  duties  paid  after  possession 
of  goods  has  been  obtained  cannot  be  recovered;  Marshall  ▼.  Redfield,  4 
Blatchf.  222,  Fed.  Cas.  9131,  holdihg  duties  paid  under  protest  on  missing 
goods  to  avoid  suit  could  not  be  recovered;  Town  Council  v.  Burnett,  34 
Ala.  408,  and  Town  of  Ligonier  v.  Ackerman,  46  Ind.  567,  15  Am.  Rep. 
335,  both  holding  license  paid  under  void  ordinance  could  not  be  recov- 
ered; Cobb  V.  Charter,  32  Conn.  365,  87  Am.  Dec.  180,  holding  involuntary 
payment  of  bill  to  recover  property;  Lafayette  etc.  R.  R.  Co.  v.  Pattison, 
41  Ind.  325,  allowing  excess  of  freight,  paid  under  protest,  to  be  recov- 
ered; Carew  v.  Rutherford,  106  Mass.  12,  8  Am.  Bep.  293,  holding  money 
paid  because  of  conspiracy  to  induce  workmen  to  leave  may  be  recovered; 
Maguire  v.  State  Savings  Assn.,  62  Mo.  348,  where  party  taxed  paid  under 
fear  of  levy,  he  could  recover;  Peters  v.  Marietta  etc.  R,  R.  Co.,  42  Ohio 
St.    286,    51    Am.  Rep.  816,  and  West  Virginia    Transportation    Co.  ▼. 
Sweetzer,  25  W.  Va.  452,  457,  both  holding  involuntary  payments  of  illegal 
rates  to  have  goods  carried ;  Beck  with  v.  Frisbie,  32  Vt.  565,  holding  freight 
paid  under  protest  to  get  goods  recoverable;  dissenting  opinion  in  Town 
of  Ligonier  v.  Ackerman,  46  Ind.  579,  majority  holding  one  paying  for 
license  issued  under  an  invalid  statute  cannot  recover  his  money. 

Distinguished  in  Gulbenkian  v.  United  States,  175  Fed.  864,  holding 
where  amount  of  duty  had  been  illegally  increased,  but  duty  had  been 
paid  without  protest,  there  could  be  no  recovery;  Newburyport  Water  Co. 
V.  Newburyport,  103  Fed.  594,  595,  596,  holding  Mass.  Stats.  1894,  c.  474, 
relative  to  purchase  of  waterworks  by  city,  was  not  compulsory  sale  by 
duress ;  Sowles  v.  Soule,  59  Vt.  134,  7  Atl.  715,  holding  payment  of  another's 
taxes  by  party  whose  stock  was  distrained,  not  recoverable. 

What  constitutes  compulsory  payment  so  as  to  enable  payer  to  recover 
the  money  paid.    Note,  45  Am.  Dec.  156. 
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Recovery  of  payment  of  excessive  freight  charges.    Note,  51  Am. 
Rep.  826,  830. 

Payment  made  under  dnress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Gas.  1913A,  1355. 

10  How.  267-269,  13  !«.  Ed.  411,  OILBCBB  ▼.  POINDEXTEB.^ 

Plaintiff  must  recover  on  tlie  strength  of  Ixls  own  titlb.         ^ 

Approved  in  Staffan  v.  Zeust,  10  App.  D.  C.  268,  no  valid  judgment  in 
personam  can  be  founded  on  service  by  publication  in  ejectment;  Hogan 
v.  Kurtz,  94  U.  S.  775,  24  L.  Ed.  319,  statutes  abolishing  fiction  in  pleadings 
do  not  charge  ejectment  to  writ  of  right. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  782. 
Miscellaneous.    Cited  in  Bledsoe  v.  Erwin,  33  La.  Ann.  619,  620. 

10  How.  270-Sll,  13  K  Ed.  417,  BARNARD  ▼.  ADAMS. 
Master  of  vessel  is  a  competent  witness. 
Cited  in  Patten  v.  Darling,  1  Cliff.  261,  Fed.  Cas.  10,812,  holding  master 
a  competent  witness  for  owners  in  suit  for  contribution. 

There  is  a  proper  case  for  general  average  where  vessel  has  been  volnn- 
tacl^  stranded  by  master  to  avoid  an  immediate  peril  of  stranding  at  a  more 
dangerous  point,  thus  saving  cargo. 

Approved  in  Norwich  &  New  York  Transp.  Co.  v.  Insurance  Co.  of 
North  America,  118  Fed.  309,  holding  where  vessel  struck  rock  and  master 
stranded  her  on  what  he  thought  was  sandy  beach  but  which  was  mud, 
she  is  subject  for  general  average;  McAndrews  v.  Thatcher,  3  Wall.  370, 
18  L.  Ed.  161,  refusing  contribution  where  there  was  no  community  of 
interest  between  ship  and  cargo ;  Star  of  Hope,  9  Wall.  223,  230,  19  L.  Ed. 
646,  allowing  contribution  where  stwinding  was  in  part  due  to  will  of 
man;  Fowler  v.  Rathbones,  12  Wall.  117,  20  L.  Ed.  284,  allowing  by  way 
of  general  average  injuries  received  by  ship  while  lying  on  an  uneven 
bottom;  Hobson  v.  Lord,  92  U.  S.  405>  411,  23  L.  Ed.  618,  620,  allowing 
for  services  of  crew  in  hauling  her  to  and  from  hulk  for  unloading;  Ralli 
V.  Troop,  157  U.  S.  394,  400,  410,  39  L.  Ed.  747,  749,  752,  15  Sup.  Ct.  660, 
662,  666,  holding  scuttling  of  ship  by  municipal  authorities  to  extinguish 
fire  without  direction  of  master  is  not  a  general  average  loss;  Fitzpatrick 
V.  Eight  Hundred  Bales  of  Cotton,  3  Ben.  46,  Fed.  Cas.  4843,  and  Rathbone 
V.  Fowler,  6  Blatchf.  298,  Fed.  Cas.  11,584,  and  Eight  Hundred  Bales  of 
Cotton,  8  Blatchf.  226,  Fed.  Cas.  4319,  both  holding  there  was  a  voluntary 
stranding ;  Patten  v.  Darling,  1  Cliff.  266,  Fed.  Cas.  10,812,  holding  volun- 
taiy  stranding  of  vessel  constitutes  a  case  for  general  average  though 
followed  by  her  total  loss;  Sturgess  v.  Cary,  2  Curt.  68,  Fed.  Cas.  13,672) 
holding  it  a  general  average  loss  where  master  voluntarily  slipped  cables, 
without  selecting  a  stranding  place;  Delano  v.  The  Gallatin,  1  Woods,  644, 
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Fed.  Cas.  3751,  holding  there  can  be  no  contribution  for  damages  caused  y 
by  a  common  danger;  The  Congress,  1  Biss.  46,  Fed.  Cas.  3099,  holdings 
libel  did  not  present  a  case  for  general  average;  The  Buckeye,  7  Biss.  25, 
Fed.  Cas.  2084,  holding  damages  to  cargo  by  water  used  in  extinguishing 
fire  does  not  constitute  a  case  of  general  average;  The  Alcona,  9  Fed.  174, 
holding  expense  of  getting  off  vessel,  stranded  but  in  no  danger,  is  not 
subject  to  geneTal  average;  The  Margarethe  Blanca,  12  Fed.  730,  holding^ 
the  casting  away  of  property  which  could  have  been  saved  is  a  voluntary 
sacrifice;  The  Margarethe  Blanca,  14  Fed.  60,  holding  cargo  must  con- 
tribute to  loss  of  spars  blown  overboard  and  then  cast  adrift;  The  James 
P.  Donaldson,  19  Fed.  269,  holding  abandonment  and  loss  of  tow  to  save 
tug  does  not  give  claim  for  contribution;  Sonsmith  v.  The  J.  P.  Donald- 
son, 21  Fed.  674,  reversing  preceding  case;  Heye  v.  North  German  Lloyd, 
33  Fed.  63,  64,  2  L.  R.  A.  287,  and  The  Roanoke,  46  Fed.  298,  300,  both 
holding  damage  by  water  to  extinguish  fire  a  voluntary  sacrifice;  Bowring 
V.  Thebaud,  42  Fed.  797,  holding  there  could  be  no  general  average  with- 
out a  peril  common  to  ship  and  cargo;  Shoe  v.  Low  etc.  Co.,  46  Fed.  128, 
allowing  no  general  average  where  act  was  of  no  benefit  to  vessel  or 
cargo;  Eammoor  S.  S.  Co.  v.  New  Zealand  Ins.  Co.,  73  Fed.  872,  refusing 
to  allow  injuries  to  tug  in  making  a  general  average  adjustment ;  Van  Den 
Toom  V.  Leeming,  79  Fed.  108,  24  C.  C.  A.  461,  refusing  to  allow  for 
damage  caused  by  repaired  shaft;  Slater  v.  Rubber  Co.,  26  Conn.  140,  141, 
limiting  the  rule,  and  holding  throwing  overboard  of  burning  goods  not  a 
voluntary  sacrifice;  Emery  v.  Huntington,  109  Mass.  435,  12  Am.  Rep. 
729,  holding  injuries  received  by  vessel  in  collision  not  a  subject  for  gen- 
eral average;  Barker  v.  Baltimore  &  Ohio  R.  R.  Co.,  22  Ohio  St.  62,  10 
Am.  Rep.  728,  including  seamen's  wages  in  adjustment  of  general  average; 
McLoon  V.  Cummings,  73  Pa.  St.  104,  subjecting  cai^o  to  generic  average 
for  loss  of  ship ;  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed. 
805,  and  British-American  Assur.  Co..  v.  Wilson,  132  Ind.  284,  31  N.  £.  940, 
arguendo. 

General  average.    Note,  7  Am.  Dec.  651. 

Necessity  for  voluntary  sacrifice  for  general  average.    Note,  14  Ahl 
Dec.  613. 

What  constitutes  a  general  average  loss.    Note,  14  E.  B.  0.  885. 

Amount  paid  for  salvage  as  general  average  loss.    Note,  14  S.  &.  0. 
421. 

Oontributlon   should  be  assessed  on  the  value  of  tbe   cargo  at  port  of 
destination,  if*  taken  there  by  the  rescuing  vessel. 

Approved  in  Shoe  v.  Craig,  189  Fed.  231,  holding  that  for  purposes  of 
contribution  in  general  average,  value  of  cargo  is  properly  reckoned  at 
port  of  destination ;  Bradley  v.  Cargo  of  Lumber,  29  Fed.  649,  holding  it 
was  proper  to  adjust  losses  at  Philadelphia. 
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Requisites  to  ship  owner's  right  to  average  contribation.    Note,  24 

£.  R.  0.  486. 
Ship  owner's  right  to  average  contribution  as  against  cargo  owners 

where  common  peril  is  caused  by  master's  negligence.    Note,  84 

E.  R.  0.  487. 

Commission  allowed  for  collecting  general  average  rests  upon  usage. 

Cited  in  Sturgis  v.  Gary,  2  Curt.  382,  Fed.  Gas.  13,573,  since  the  usage 
is  general,  a  particular  usage  in  contravention  thereof  is  not  binding,  since 
parties  did  not  contract  with  reference  thereto. 

Miscellaneous.    Miscited  in  Keteltas  v.  Myers,  19  N.  Y.  232. 

10  How;  311-328,  18  la.  Ed.  484,  HEKDESflON  v.  TENKESaSE. 

Outstanding  title  in  tliird  person,  alleged  to  be  derived  under  a  treatjt 
set  up  in  action  of  ejectment  in  State  court,  gives  no  riglit  to  writ  of  erroi 
to  Supreme  Court  under  twenty-flftii  section  of  Judiciary  act,  1789. 

Approved  in  Tyler  v.  Judges  of  The  Gourt  of  Registration,  179  U.  S. 
408,  45  L.  Ed.  258,  21  Suf>.  Gt.  207,  denying  writ  of  error  to  petitioner 
in  prohibition  to  judges  of  Gourt  of  Land  Registration  when  he  did  not 
show  personal  interest  in  proceedings  sought  to  be  prohibited;  Wynn  v. 
Morris,  20  How.  5,  15  L.  Ed.  801,  holding  Supreme  Gourt  without  juris- 
diction since  complainant  did  not  derive  his  title  from  any  Federal  stat- 
ute; Hale  V.  Gaines,  22  How.  160,  16  L.  Ed.  269,  holding  defendant  must 
have  a  personal  interest  in  subject  in  litigation ;  Long  v.  Converse,  91  U.  S. 
114,  23  L.  Ed.  235,  Miller  v.  Lancaster  Bank,  106  U.  S.  544,  27  L.  Sd.  290, 
1  Sup.  Gt.  538,  and  Verden  v.  Coleman,  1  Black,  474,  17  L.  Ed.  162,  deny- 
ing jurisdiction  where  person  holding  under  the  treaty^  was  not  a  partv; 
as  also  in  Giles  v.  Little,  134  U.  S.  650,  88  L.  Ed.  1064,  10  Sup.  Gt.  625; 
applying  principle  on  error  to  review  State  court  judgment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Gourt.    Note,  62  L.  R.  A.  582. 

10    How.  32^-847,  18  L.  Ed.  441,    STIMPSON   T.   BALTIMORE  ft   SUSQUE- 
HANNA R.  B.  OO. 

Use  of  two  parts  of  a  combination,  tbe  third  being  different,  ia  not  an 
Infringement  of  tlie  patent. 

Approved  in  Gould  v.  Rees,  15  Wall.  194,  21  L.  Ed.  41,  holding  use  of 
two  of  three  elements  does  not  infringe  the  patent;  Gill  v.  Wells,  22  Wall. 
28,  22  L.  Ed.  711,  holding  equivalent  in  reissued  patent  must  have  been 
known  as  such  at  date  of  original  patent;  Reedy  v.  Scott,  23  Wall.  367,  28 
Ifc  £d.  Ill,  holding  court  will  presume  that  award  of  arbitrator  was  made 
correctly;  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  Ed.  907,  5  Sup.  Gt.  510, 
and  Singer  v.  Walmsley,  22  Fed.  Gas.  213,  both  holding  patent  for  a  com- 
bination is  not  infringed  by  use  of  one  of  the  parts,  unless  known  equiva- 
lents  are  substituted  for  other  parts;  Norton  v.  Jensen,  90  Fed.  429, 
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33  C.  C.  A.  141,  holding  device  omitti^  an  essential  element  of  the  com- 
bination is  not  an  infringement;  dissenting  opinion  in  Stimpson  v.  Wood- 
man, 10  Wall.  126,  19  L.  Ed.  870,  majority  holding  change  simply  in- 
volving mechanical  skill  not  patentable. 

Right  to  patent  for  new  combination  of  machines  or  processes.    Note, 
20  E.  B.  0.  159. 

Supreme  Court,  on  writ  of  error,  may  re-ezamlne  Judgment  of  Olrcnit 
Court  on  agreed  statement  of  facts. 

Approved  in  United  States  v.  Cleage,  161  Fed.  87,  88  C.  C.  A.  249,  hold- 
ing Circuit  Court  of  Appeals,  on  suit  of  error,  may  re-examine  judgment 
of  District  Court  on  agreed  statement  of  facts;  United  States  v.  Carr, 
61  Fed.  804,  10  C.  C.  A.  80,  holding  stipulation  admitting  certain  facts 
where  there  is  nothing  to  show  that  cause  was  submitted  to  court  on 
those  facts  is  not  an  agreed  case;  American  Security  etc.  Co.  v.  Walker^ 
23  App.  D.  C.  684,  applying  rule  to  Court  of  Appeals  in  District  of  Co- 
lumbia; A.  A.  Doolittle  &  Co.  v.  Porter,  145  Iowa,  389,  124  N.  W.  181, 
holding  yhere  justice  of  peace  made  special  fiudings  of  fact,  appeal  might 
be  taken  for  correction;  Suydam  v.  Williamson,  20  How.  434,  15  L.  Ed. 
980,  facts  being  undisputed,  case  may  be  brought  up  by  an  agreed  state- 
ment; Pomeroy  v.  Bank  of  Indiana,  1  Wall.  602,  17  L.  Ed.  642,  if  the 
competency  or  effect  of  evidence  be  questioned,  the  court  cannot  enter- 
tain the  case  as  an  agreed  statement;  Henderson's  DistilFed  Spirits,  14 
Wall.  53,  20  L.  Ed.  815,  holding  parties  could  waive  jury  trial  and  sub- 
mit agreed  statement  independent  of  legislative  provision;  Supervisors 
V.  Kennicott,  103  U.  S.  556,  26  L.  Ed.  487,  holding  Supreme  Court  could 
determine  whether  agreed  facts  sufficed  to  support* judgment;  Derby  v. 
Jacques,  1  Cliff.  433,  Fed.  Cas.  3817,  and  Murray  v.  Lovejoy,  2  Cliff.  202, 
Fed.  Cas.  9963,'  both  reaffi^ing  rule;  Kelly  v.  Milan,  21  Fed.  862,  hold- 
ing consent  decree  is  not  binding  when  pleaded  as  res  adjudicata;  Clay- 
ton ▼.  Smith,  1  Colo.  96,  holding  error  may  be  assigned  on  agreed  case; 
Keller  v.  State,  12  Md.  328,  71  Am.  Dec.  598,  holding  an  agreed  statement 
becomes  a  part  of  the  record. 

Distinguished  in  Graham  ▼.  Bayne,  18  How.  62,  15  L.  Ed.  266,  sending 
up  all  the  evidence  is  not  the  same  as  agreeing  upon  the  facts. 

10  How.  348-376,  IS  I..  Ed.  449,  I.ANDES  T.  BBAITF. 

Political  department  decides  as  between  two  claimants  setting  up  distinct 
imperfect  claims  of  title  to  same  parcel  of  land  prior  to  its  acquisition  by 
United  States  from  former  owner. 

Approved  in  Maguire  v.  Tyler,  8  Wall.  661,  19  L.  Ed.  323,  following 
rule;  Snyder  v.  Sickles,  98  U.  S.  212,  25  L.  Ed.  101,  holding  that  survey^ 
having  been  disapproved  by  Secretary  of  Interior,  has  no  binding  effect; 
Charleville  v.  Chouteau,  18  Mo.  508,  holding  first  of  two  Spanish  grants 
confirmed  is  the  better  title. 
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Distinguished  in  Berthold  v.  McDonald,  24  Mo.  131,  holding,  where 
there  are  two  confirmations  upon  successive  days,  the  superior  title  before 
confirmation  prevails. 

Judgment  record  showing  that  defendant  appeared  hy  attorney  cannot  be 
collaterally  questioned. 

Approved  in  Barney  v.  De  Kraft,  6  D.  C.  364,  holding  decree  of  divorce 
against  nonresident,  served  by  publication,  is  not  admissible  in  another 
State;  Galpin  v.  Page,  1  Sawy.  325,  Fed.  Casi.  5205,  holding  recital  of 
jurisdictional  fact  is  conclusive  in  a  collateral  proceeding;  De  Kraft  v. 
Barney,  30  Fed.  Cas.  1071,  holding  decree  of  divorce  against  nonresident, 
served  by  publication,  is  not  admissible  in  another  State,  to  have  father 
declared  unfit  for  guardian;  Hunt  v.  Ellison,  32  Ala.  185,  208,  holding  re- 
cital that  "parties  came*'  is  sufficient  to  show  appearance  of  a  resident  de- 
fendant not  served ;  Warren  v.  Lusk,  16  Mo.  Ill,  where  record  recited  that 
defendant  appeared  by  his  attorney,  evidence  was  inadmissible  to  show 
attorney  was  without  authority ;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am. 
St.  Rep.  805,  28  L.  R.  A.  661,  22  S.  £.  184,  refusing  to  recognize  divorce 
obtained  in  Illinois  against  a  citizen  of  this'  State  served  by  publication ; 
King  V.  McLean  Asylum,  64  Fed.  341,  26  L.  B.  A.  789,  12  C.  C.  A.  139, 
ai^guendo. 

Distinguished  in  Thompson  v.  Whitman,  18  Wall.  464,  21  L.  Ed.-900, 
11  Am.  Bep.  438,  and  Price  v.  Schaeffer,  161  Pa.  St.  534,  25  L.  B.  A.  700, 
29  Atl.  279,  both  holding  record  of  judgment  may  be  contradicted  as  to 
jurisdictional  facts. 

Where  imperfect  Spanish. tittle  was  sold  on  execution,  the  perfect  title 
sabsequently  granted  by  patent  to  debtor,  inured  to  benefit  of  purchaser  under 
doctrine  of  relation. 

Approved  in  Knapp  ▼.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167,  59 
L.  Ed.  898,  35  Sup.  Ct.  515,  holding  homesteader  may  maintain  action 
against  one  for  timber  cutting  and  recover  value  of  timber  cut  and  retain 
it,  notwithstanding  wrongdoer  has  settled  with  government;  Sylvester 
V.  Washington,  215  U.  S.  87,  54  L.  Ed.  106,  30  Sup.  Ct.  25,  holding  that 
United  States  Court  will  not  distrust  assumption  of  State  court  that  the 
making  by  grantor  of  final  proof  for  a  patent  to  land  inured  to  benefit 
of  his  grantee;  United  States  v.  Clark,  200  U.  S.  607,  50  L.  Ed.  616,  26 
Sap.  Ct.  340,  purchaser  of  timber  lands  after  receiver's  final  receipts 
have  issued,  is  entitled  to  protection  as  bona  fide  purchaser  against  can- 
cellation for  original  frauds  of  entryman  of  patents  afterward  issued; 
United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  335,  50  L.  Ed.  505, 
2^  Sap.  Ct.  282,  purchaser  from  patentee  for  value  without  notice  of 
fraud  on  part  of  entryman  is  bona  fide  purchaser  within  timber  act  of 
1878,  though  he  acquired  interest  in  land  under  contract  for  standing 
timber  prior  to  issuance  of  patent;  United  States  v.  Anderson,  194  U.  S. 
399,  401,  48  L.  Ed.  1039,  24  ^up.  Ct.  716,  United  States  cannot  retain 
as  against  its  grantees  of  lands  within  indemnity  limits  of  railroad  grant 
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stiia  collected  from  trespassers  thereon  for  removal  of  stone  from  land 
between  time  of  selection  to  supply  deficiency  and  approval  of  selection 
by  Interior  Department;  Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  898,  97 
C  C.  A.  587|  where  corporation,  grantee  of  mining  claim,  proceeded  upon  an 
application  of  prior  owners  and  obtained  patent  in  latter 's  name,  it  is  not 
estopped  from  asserting  interest  of  one  of  the  patentees  had  been  forfeited 
and  now  vested  in  corporation ;  Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A. 
^1,  patentee  under  homestead  laws  may  recover  value  of  timber  act 
after  initiation  of  claim  and  prior  to  patent;  Emmons  v.  Harding,  162 
Ind.  1^0,  70  N.  E.  144,  applying  rule  where  deed  delivered  to  third  person 
for  delivery  at  grantor's  death;  lU^ers  v.  Clark  Iron  Co.,  104  Minn. 
221,  222,  116  N.  W.  748,  749,  holding  in  action  to  quiet  title,  defendants, 
who  were  in  adverse  possession  of  land,  could  defeat  action  by  showing 
title  outstanding  in  third  person;  Gilbert  v.  McDonald,  94  Minn.  291,  110 
Am.  St.  Bep.  369,  102  N.  W.  713,  equitable  interest  of  assignee  of  soldier's 
additional  homestead  certificate  may  be  conveyed  by  quitclaim  deed;  Mc< 
Williams  Inv.  Co.  v.  Livingston,  22  Okl.  888,  98  Pac.  916,  holdii^  in  case 
of  Indian  allottee  deeding  property  before  receiving  deed,  subsequently 
acquired  title  inured  to  benefit  of  Indian's  grantee ;  Godfrey  v.  Iowa  Land 
etc.  Co.,  21  Okl.  299,  302,  309,  95  Pac.  794,  795,  798,  holding  citizen  of 
Seminole  Nation,  not  of  Indian  blood,  after  selection  of  allotment  and 
receipt  of  certificate  of  allotment  may  deed  that  part  of  allotment  not 
designated  as  his  homestead;  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac. 
431,  holding  that  estate  in  land  represented  by  receiver's  final  CQ^ificate 
prior  to  issuance  of  patent  is  equitable  title;  Lessieur  v.  Price,  12  How, 
77',  18  L.  Ed.  900,  holding  State  took  title  when  surveyor-general  was 
notified,  though  legislature  had  not  then  sanctioned  report;  Lessee  of 
French  and  Wife  v.  Spencer,  21  How.  239,  240,  16  L.  Ed,  100,  holding 
patent  inured  to  benefit  of  purchaser,  and  related  back  to  date  of  entry; 
Berthold  v.  McDonald,  22  How.  339,  341,  16  L.  Ed.  320,  321,  holding  court 
could  go  behind  the  prima  facie  title  resulting  from  the  confirmation; 
Yontz  V.  United  States,  23  How.  498,  16  L.  Ed.  473,  holding  that  the  peti- 
tion and  concession  must  be  taken  together;  Massey  v.  Papin,  24  How.  364, 
16  L.  Ed.  735,  holding  that  confirmation  inured  to  mortgagee  of  claimant; 
Beard  v.  Federy,  3  Wall.  491,  18  L.  Ed.  92,  St.  Louis  Public  Schools  r. 
Walker,  40  Mo.  402,  and  Magwire  v.  Tyler,  40  Mo.  434,  439,  all  holding 
confirmation  takes  effect  by  relation  at  time  of  filing  petition;  Grisar  v, 
McDowell,  6  Wall.  380,  18  L.  Ed.  868,  and  Touchard  v.  Crow,  20  Cal.  161, 
81  Am.  Dec.  114,  both  holding  final  decree  of  land  commissioners  takes 
effect  from  time  of  representation  of  claim;  Bryan  v.  Kennett,  113  U.  S. 
193,  28  L.  Ed.  913,  5  Sup.  Ct.  413,  holding  incomplete  title  acquired  from 
Spanish  government  before  treaty  could  be  mortgaged;  Domingniez 
de  Guyer  v.  Banning,  167  U.  S.  740,  42  L.  Ed.  345,  17  Sup.  Ct.  943,  holding 
patent  issued  in  execution  of  decree  of  confirmation  is  concliisive  as  to 
location  of  lands;  Aurora  Hill  Con.  Min.  Go.  v.  Eighty-five  Min.  Co.,  12 
Sawy.  360,  34  Fed.  518,  holding  certificate  of  purchase  of  mining  lands  is 
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equivalent,  so  far  as  third  i>6rson8  are  concerned,  to  a  patent;  Gray  v. 
Jones,  4  McCraiy,  520,  14  Fed.  86,  holding  locator  obtaining  patent  be- 
comes trustee  for  his  assignee;  Brooks  v.  McComb,  38  Fed.  319,  holding 
subsequent  recording  of  foreign  will  related  back  to  date  of  conveyance; 
Kingman  v.  Holthaus,  59  Fed.  310,  311,  313,  holding  subsequent  issuance 
of  patent  will  inure  to  benefit  of  person  claiming  under  sheriff's  deed; 
Hibberd  v.  Smith,  67  Cal.  566,  4  Pac.  485,  holding  title  of  purchaser  at 
execution  sale  relates  back  to  date ^ of  judgment  lien;  Grigsby  v.  Schwarz, 
88  Cal.  282,  22  Pac.  1042,  holding  where  plaintiff  had  a  complete  equity 
under  a  contract  of  purchase  at  date  of  judgment  lien,  a  subsequent  trans- 
fer by  him  would  relate  back  to  date  of  purchase  and  defeat  judgment 
lien;  McDonald  v.  McCoy,  121  Cal.  67,  53  Pac.  424,  holding  patent  to  con- 
firmee of  a  Mexican  grant  takes  effect  from  date  of  presentation  of  peti- 
tion for  confirmation ;  McMurtrie  v.  Riddell,  9  Colo.  505,  13  Pac.  185,,  hold- 
ing that  record  of  sheriff's  deed  relates  back  to  record  of  certificate  of 
sale ;  Welch  ▼.  Button,  79  111.  468,  Callahan  v.  Davis,  90  Mo.  83,  2  S.  W. 
217,  Magruder  v.  Esmay,  35  Ohio  St.  232,  Hayward  v.  brmsbee,  11  Wis. 
7,  and  Quinney  v.  Denney,  18  Wis.  488,  all  holding  subsequently  acquired 
patent  passed  to  grantee  of  patentee;  Doe  v.  Hearick,  14  Ind.  247,  to  the 
same  effect,  whejre  land  was  sold  for  taxes;  Bellows  v.  McQinnis,  17  Ind. 
66,  holding  deed  related  back  to  time  of  confirmation  of  sale;  Ca vender  v. 
Smith,  3  G.  Greene,  356,  56  Am.  Dec.  546,  and  Musser  v.  McRae,  44  Minn. 
347,  46  N.  W.  674,  both  holding  government  patent  relates  back  to  date 
of  purchase;  Clark  v.  West,  23  Mich.  249,  although  judgment  of  reversal 
was  rendered  after  the  last  continuance,  no  plea  puis  darrein  continuance 
was  necessary;  Beauvais  v.  Wall,  14  La.  Ann.  196,  holding  patent  inured 
to  benefit  of  vendee,  as  if  vendor  had  been  vested  with  legal  title  at  date 
of  conveyance;  Johnson  v.  Ballou,  28  Mich.  397,  holding  patent  related 
back  to  time  when  lands  were  earned ;  Gibson  v.  Chouteau,  39  Mo.  569,  589, 
holding  patent  relates  back  to  emanation  of  equitable  title;  Johnson  v. 
Parcels,  48  Mo.  555,  holding  where  patentee  was  dead  at  time  of  issue, 
patent  relates  back  to  date  of  enlistment;  Hammond  v.  Johnston,  93  Mo. 
211,  6  S.  W.  87,  and  Block  v.  Mol^•ison,  112  Mo.  354,  20  S.  W.  342,  both 
holding  doctrine  of  relation  will  be  resorted  to  when  justice  requires; 
Jacobus  V.  Mutual  Ben.  Life  Ins.  Co.,  27  N.  J.  Eq.  608.  holding  that  in 
'  equity  mortgage,  when  delivered,  will  have  relation  to  the  agreement  for 
the  loan;  Spiess  v.  Neuberg,  71  Wis.  286,  5  Am.  St.  Rep.  214,  37  N.  W.  419, 
holding  subsequently  acquired  title  to  homestead  inures  to  mortgagee; 
Henderson  v.  Tennessee,  10  How.  328,  13  L.  Ed.  441,  Tyler  v.  Magwire,  17 
Wall.  280,  21  L.  Ed.  582,  Sumner  v.  Coleman,  23  Ind.  94,  Hannibal  &  S.  Jo. 
B.  R.  Co.  V.  Smith,  41  Mo.  334,  and  Smith  v.  Madison,  67  Mo.  704,  all 
ar^endo;  dissenting  opinion  in  Frost  v.  Missionary  Society,  56  Mich.  89, 
22  N.  W.  203,  niajority  holding  quitclaim  deed  can  never  inure  to  convey 
subsequently  acquired  title  not  actually  owned  in  equity  at  time' of  deed; 
dissenting  opinion  in  United  States  v.  Loughrey,  172  U.  S.  229,  43  L.  Ed. 

'  420,  19  Sup.  Ct.  162,  majority  holding  where  State  took  lands  conditionally, 
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the  Uiiited  States  could  not  maintain  trespass  before  proceedings  were 
taken  to  effect  reversion;  State  ▼.  King,  64  W.  Va.  601^  63  S.  W.  491, 
arguendo. 

Distinguished  in  Morehouse  v.  Phelps,  21  How.  305,  16  L.  Ed.  143,  where 
the  United  States  were  absolute  owners  of  the  lots;  Wood  v.  Sandford,  23 
Ind.  99,  where  party  had  no  equitable  title,  it  having  been  extinguished 
by  foreclosure;  Simpson  v.  Greeley,  8  Kan.  598,  holding  quitclaim  deed  did 
not  estop  grantor  from  setting  up  an  after-acquired  title ;  Donohoe  v.  Veal, 
19  Mo.  334,  holding,  under  statutes,  deed  of  land  sold  for  taxes  did  not 
relate  back  to  the  sale. 

Qualified  in  Evans  v.  Durango  etc.  Co.,  80  Fed.  438,  25  C.  C.  A.  531, 
holding  doctrine  of  relation  will  not  be  applied  where  injustice  would 
result. 

Doctrine  of  relation.    Note,  15  Am.  Dec.  254. 

Estates  or  interests  affected  by  judgment  lien.    Note,  98  Am.  Dec 
349.  ^ 

Under  statute  of  1836,  where  party  dies  before  Issue  of  patent,  it  inures 
to  the  benefit  of  his  heirs. 

Approved  in  Waterman  v.  Smith,  13  Cal.  419,  holding  statute  includes 
right  of  United  States  in  lands  not  strictly  public;  Oliver  v.  Forbes,  17 
Kan.  129,  arguendo. 

Distinguished  in  Montgomery  v.  Bevans,  1  Sawy.  671,  Fed.  Cas.  9735, 
holding  void  grant  by  alcade  to  deceased  person. 

Open  and  notorious  adverse  possession  is  evidence  of  notice  of  title,  so  as 
to  give  validity  to  an  unrecorded  deed. 

Approved  in  Colburn  v.  Gilchrist,  60  Colo.  97,  151  Pac.  911,  holding 
where  creditor  of  vendor  levied  on  land  without  inquiry  of  ownership,  it  was 
immaterial  that  vendee  who  was  in  possession  did  not  inform  creditor  of 
his  ownership;  International  Harvester  Co.  v.  Myers,  86  Kan.  507,  89 
L.  R.  A.  (N.  S.)  528,  121  Pac.  504,  holding  where  brother  took  deed  in  his 
name  alone  instead  of  in  names  of  all  brothers  interested^  brothers  not 
named  in  deed  occupying  property,  and  he  mortgaged  it,  mortgagee  was 
put  on  inquiry  regarding  claim  of  brothers  in  possession  and  mortgage  did 
not  affect  their  interest;  Marsh  v.  Brooks,  14  How.  524,  14  L.  Ed.  526, 
declaring  Indians  must  have  assented  to  an  occupancy  as  notorious  as  their 
own;  Lea  v.  Polk  County  Copper  Co.,  21  How.  498,  16  L.  Ed.  205,  and 
Lonsdale  Co.  v.  Moies,  15  Fed.  Cas.  861^  both  holding  possession  suf&cient 
notice  of  adverse  title ;  McLean  v.  Clapp,  141  U.  S.  436,  35  L.  Ed.  807,  12 
Sup.  Ct.  31,  declaring  that  holder  of- legal  title  cannot,  without  consent  of 
equitable  owner  in  possession,  rescind  settlement  of  a  mortgage  debt  so 
as  to  bind  latter;  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  442,  35  ' 
L.  Ed.  1074,  12  Sup.  Ct.  248,  Kirby  v.  Tallmadge,  160  U.  S.  384,  40  L.  Ed, 
465,  16  Sup.  Ct.  351,  Van  Gunden  v.  Virginia  Coal  &  Iron  Co.,  52  Fed.  850, 
3  C.  C.  A.  294,  and  Gale  v.  Shillock,  4  Dak.  196,  29  N.  W.  667,  Rupert  v. 
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Mark,  15  111.  542,  Jeffersonville  etc.  R.  R.  Co.  v.  Oyler,  60  Ind.  394,  and 
Patten  v.  Moore,  32  N.  H.  385,  all  holding  actual  adverse  possession  is 
notice  to  a  purchaser;  Lord  v.  Doyle,  1  Cliff.  458,  Fed.  Cas.  8505,  holding 
actual  notice  of  unrecorded  mortgage  has  the  same  effect  as  if  it  had  heen 
recorded;  Fuller  v.  Montague,  59  Fed.  220,  8  C.  C.  A.  100,  holding  claim 
barred  where  purchaser  had  been  in  possession  for  thirty  years;  Story  v. 
Black,  5  Mont.  52,  51  Am.  Rep.  44,  1  Pac.  10,  holding  judgment  lien  did 
not  exclude  owner  of  prior  equitable  title  in  possession;  Janvrin  v.  Jan- 
▼rin,  60  N.  H.  172,  holding  that  a  knowledge  of  facts  as  would  put  a  per- 
son on  inquiry,  and  if  followed  lead  to  a  knowledge  of  title,  is  notice  to 
purchaser;  Galley  ▼.  Ward,  60  N.  H.  332,  and  Lamont  v.  Cheshire,  65  N.  Y. 
42,  both  holding  purchaser  charged  with  notice  of  one  in  possession  under 
unrecorded  deed. 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am.  St. 

Bep.  346. 
Possession  of  land  as  notice  of  title.    Note,  13  L.  B.  A.  (N.  8.)  112. 

Miscellaneous.    Cited  to  point  that  grants  without  accurate  surveys  are 
void  in  Muse  r*  Arlington  Hotel  Co.,  68  Fed.  645. 

10  How.  376-394,  13  !«.  Ed.  461,  PHIIiAI>EIJ»HIA  ft  WtLMINOTON  R.  B. 

CO.  ▼.  MABYLAin). 

Charter  of  the  Philadelphia  ft  Wilmington  Bailroad,  which  was  a  consoli- 
dation of  seYeral  railroads,  under  acts  of  Pennsylvania,  Delaware  and  Mary- 
land, did  not  exempt  the  property  of  such  consolidated  railroad  ftom  taxation. 
No  exemption  was  expressly  granted  and  none  will  be  implied. 

Approved  in  Shaw  v.  Covington,  194  U.  6.  598,  48  L.  Ed.  113!),  24  Sup. 
Ct.  754,  new  corporation  formed  by  consolidation  under  Kentucky  act  of 
1893  cannot  claim  exclusive  privilege  to  conduct  electric  light  and,  power 
business  conferred  by  statute  on  one  of  constitutent  companies;  Tazoo  & 
M.  V.  R.  R.  Co.  V.  Adams,  180  U.  S.  19,  46  L.  Ed.  406,  21  Sup.  Ct.  246, 
holing  that  where  several  railroads  were,  after  1890,  consolidated,  and 
officers  were  supplanted  by  new  ones,  consolidated  company  was  subject 
to  Miss.  Const.  1890,  providing  against  tax  exemptions;  Kidd  v.  Roberts, 
43  Okl.  607,  143  Pac.  863,  holding  grant  of  nontaxable  land  to  Cherokee 
Tribe  covers  only  homestead  of  forty  acres;  Punxsutawney  Borough  v. 
T.  W.  Phillips  Gas  etc.  Co.,  238  Pa.  34,  85  Atl.  1007,  holding  statute  author- 
izing consolidation  of  corporations  extends  rights  and  obligations  only 
severally  to  property  of  each  company  forming  consolidation;  Western 
Union  Tel.  Co.  v.  Harris  (Tenn.  Ch.  App.),  52  S.  W.  753,  construing  statu- 
tory provisions  relative  to  privilege  taxes  of  telegraph  companies;  Ettor 
V.  Tacoma,  57  Wash.  60, 107  Pac.  1063,  upholding  law  repealing  law  grant- 
ing right  to  recover  damages  resulting  from  grading  street;  dissenting 
opinion  in  Jackson  v.  Corporation  Commission,  130  N.  C.  425,  42  S.  E. 
137,  majority  holding  that  assessment  for  1901  could  not  be  made  by  cor- 
poration commission  on  information  contained  in  Pub.  Laws  1901,  c.  7, 
§  49;  Baltimore  etc.  R.  R.*Co.  v.  Harris,  12  Wall.  82,  20  L.  Ed.  358,  where 
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railroad  was  allowed  to  extend  its  road  into  another  State,  lield  that  no 
new  corporation  was  created;  Tomlinson  v.  Branch,  15  Wall.  465,  468,  21 
L.  Ed.  191,  192,  holding  exemption  in  charter  of  one  corporation  would  not 
be  extended  to  property  of  another  corporation  merged  into  it;  The  Dela- 
ware Railroad  Tax,  18  Wall.  228,  21  L.  Ed.  895,  State  v.  Greene  Co.,  54 
Mo.  551,  and  State  v.  Keokuk,  99  Mo.  36,  6  L.  R.  A.  224,  12  S.  W.  291,  all 
holding  the  new  company,  after  consolidation,  stood  in  each  State  as  the 
original  company  had  previously  stood  there;  Central  R.  R.  A  B.  Co.  v. 
Georgia,  92  U.  S.  675,  28  L.  Ed.  762,  State  v.  Philadelphia  etc.  R.  R.  Co., 
45  Md.  382,  24  Am.  Bep.  511,  and  Philadelphia  etc.  R.  R.  Co.  v.  Appeal 
Tax  Court,  50  Md.  409,  all  holding  that  consolidated  company  possessed 
all  rights  and  immunities  conferred  upon  each  company  by  its  original 
charter ;  County  ef  Scotland  ▼.  Thomas,  94  U.  S.  690,  693,  24  L.  Ed.  220, 
221,  holding  power  of  county  to  subscribe  for  stock  passed  with  corpora- 
tion into  the  consolidation ;  Chesapeake  etc.  R.  R.  Co.  v.  Virginia,  94  U.  S. 
725,  24  L.  Ed.  S12,  holding  whatever  property  was  subject  to  taxation 
would  remain  so  after  consolidation;  Wilmer  v.  Atlanta  etc.  Air  Line  Ry. 
Co.,  2  Woods,  454,  Fed.  Cas.  17,776,  declaring  that  a  corporation  can  be 
chartered  by  two  States  so  as  to  make  one  corporate  body;  State  v.  At- 
lantic &  G.  R.  R.  Co.,  60  Ga.  274,  holding,  after  consolidation,  the  property 
became  taxable  irrespective  of  limitation  in  charters  of  former  companies; 
State  ▼.  Commissioners  of  R.  R.  Taxation,  37  N.  J.  L.  243,  holding  corpora- 
tion with  exemption  may  consent  to  other  taxation  without  impairing  the 
exemption;  State  Board  of  Assessors  v.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L. 
206,  7  Atl.  832,  holding  immunity  from  taxation  passed  under  the  lease; 
Knoxville  etc.  R.  R.  Co.  v.  Hicks,  9  Baxt.  457,  holding  immunity  from  taxa- 
tion passed  at  sale  under  a  decree  vesting  "all  rights,  immunities,"  etc.; 
Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  260,  24  South.  210,  holding  grant 
to  consolidated  company,  omitting  word  ''immunities,"  does  not  pass  the 
exemption  of  one  of  the  companies;  Pacific  R.  R.  Co.  v.  Missouri  Pacific 
Ry.  Co.,  5  McCrary,  376,  23  Fed.  567,  Grangers  etc.  Ins.  Co.  v.  Kamper, 
73  Ala.  345,  and  Hall  v.  Bank  of  Virginia,  14  W.  Va.  623,  all  arguendo ; 
dissenting  opinion  in  State  v.  Northern  Cent.  Ry.  Co.,  44  Md.  175,  majority 
holding  rights  and  privileges  of  consolidated  company  dated  only  from  act 
of  consolidation;  dissenting  opinion  in  Boston  etc.  R.  R.  v.  New  York  etc. 
R.  R.  Co.,  13  R.  I.  274,  arguendo. 

Distinguished'  in  Meyer  v.  Johnston,  53  Ala.  320,  and  Meyer  v.  Johnston, 
64  Ala.  657,  both  holding  the  consolidation  was  the  old  companies  con- 
tinued in  existence  under  a  new  name,  with  enlarged  franchises;  State  v. 
Garroutte,  67  Mo.  462,  463,  holding  there  is  no  vested  right  to  a  8ubscrii>- 
tion  until  made,  and  the  right  perishes  upon  consolidation. 

Effect    of    consolidation    of   corporations.    Note,    89    Am.    St.    Rep, 

632,  652. 
Consolidated  interstate  corporation  as  domestic  corporation  of  one 

of  States.    Note,  15  L.  R.  A.  86. 
Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  369«  378. 
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TaxiDg  power  is  neTer  presumed  to  be  reUnquished  unless  intention  is  clear. 

Approved  in  Atlantic  ft  Pacifio  R.  R.  v.  Lesueor,  2  Ariz.  431,  19  Pac. 
I59y  holding  railroad  charter  exempted  from  taxation  right  of  way  within 
territories  of  United  States  does  not  exempt  improvements  thereon;  Waller 
V.  Hughes,  2  Ariz.  122, 11  Pac.  125,  holding  mining  claims  are  taxable  under 
chapter  1,  Comp.  Laws  1877;  Bank  of  Russellville  v.  Russellville,  133  Ky. 
641,  134  Am.  St.  Rep.  479,  19  Ann.  Gas.  410,  118  S.  W.  922,  holding  that 
where  there  is  no  express  or  implied  provisions  to  contrary,,  city  may  tax 
its  bonds  in  hands  of  another;  Society  for  Savings  v.  Coite,  6  Wall.  606, 
18  L.  Ed.  902,  holding  that  State  can  tax  a  franchise ;  North  Missouri  R.  R. 
Co.  V.  Maguire,  20  Wall.  61,  22  L.  Ed.  294,  Chicago  etc.  R.  R.  Co.  v. 
Guffey,  120  U.  S.  575,  80  L.  Ed.  784,  7  Sup.  Ct.  696,  and  Evansville  etc. 
R.  R.  Co.  V.  Commonwealth,  9  Bush,  442,  all  holding  charter  did  not  show 
an  intention  on  part  of  State  to  give  up  its  power  to  tax  the  corporation; 
Tucker  v.  Ferguson,  22  Wall.  575,  22  L.  Ed.  816,  Minot  v.  Philadelphia 
etc.  R.  R.  Co.,  2  Abb.  (U.  S.)  333,  334,  Fed.  Cas.  9645,  Bradley  v.  Louis- 
ville, 7  Bush,  673,  8  Am.  Rep.  812,  Buchanan  v.  County  Commrs.,  47  Md. 
294,  Anne  Arundel  County  Commrs.  v.  Annapolis  etc.  R.  R.  Co.,  47  Md.  612, 
North  Missouri  R.  R.  Co.  v.  Mag^iire,  49  Mo.  499,  State  v.  Parker,'  32 
N.  J.  L.  435,  Railroad  v.  Harris,  99  Tenn!  693,  43  S.  W.  117,  and  Baltimore 
A  O.  R.  R.  Co.  V.  Supervisors,  3  W.  Va.  333,  all  holding  every  reasonable 
doubt  should  be  resolved  against  assuming  a  contract  of  State  to  exempt 
lands  from  taxation;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  371, 
27  L.  Ed.  422,  2  Sup.  Ct.  261,  holding  company  was  not  exempt  from  any 
license  tax  on  its  ferry-boats;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116 
U.  S.  668,  29  L.  Ed.  771,  6  Sup.  Ct.  626,  holding  provision  in  charter  did 
not  exempt  road,  etc.,  from  taxation  before  its  completion;  Tennessee  v. 
Whitworth,  117  U.  S.  145,  29  L.  Ed.  885,  6  Sup.  Ct.  651,  and  Tennessee 
V.  Whitworth,  22  Fed.  83,  both  holding  a  grant  of  "all  the  powers,  etc.," 
conferred  upon  a  corporation  which  is  exempt  from  taxation,  confers  also 
an  exemption ;  Keokuk  ft  W.  R.  R.  Co.  v.  Missouri,  152  U.  S.  305,  88  L.  Ed. 
458,  14  Sup.  Ct.  593,  holding  provisions  concerning  exemption  from  taxa- 
tion  did  not  pass  into  the  coxisolidated  company;  Phoenix  Ins.  Co.  v. 
Tennessee,  161  U.  S.  182,  40  L.  Ed.  668,  16  Sup.  Ct.  474,  holding  statute 
did  not  confer  upon  new  company  an  exemption  beyond  limit  conferred 
upon  other  company;  Oliver  v.  Memphis  R.  R.  Co.,  30  Ark.  130,  holding 
provisions  in  charter  exempting  from  taxation  are  irrepealable ;   Mayor 
etc.  of  Macon  v.  Central  R.  R.  etc.  Co.,  50  Ga.  622,  holding  that  statutes 
exempting  from  taxation  will  be  strictly  construed;  Portland  etc.  R.  R. 
Co.  V.  City  of  Saco,  60  Me.  200,  holding  exemption  of  ''track,  etc.,"  did 
not  extend  to  depots,  etc.;  Commrs.  on  Inland  Fisheries  v.  Holyoke  Water 
Power  Co.,  104  Mass.  458,  6  Am.  Rep.  258,  holding  corporation  chartered 
to  construct  a  dam  may  be  constitutionally  required  to  construct  a  fish- 
way;  Boston  Society  of  Redemptorist  Fathers  v.  Boston,  129  Mass.  180, 
holding  land  owned  by  religious  corporation  not  incidental  to  use  of  church 
is  not  exempt;  Northern  Pac.  R.  R.  Co.  v.  Carland,  5  Mont.  187,  3  Pac.  155, 


1 


10  How.  395-402  NOTES  ON  U.  S.  REPORTS.  294 

holding  Congress  can  exempt  right  of  way  of  railroads;  Phillips  Exeter 
Academy  v.  Exeter,  58  N.  H.  307,  42  Am.  Rep.  690,  holding  building  used 
partly  as  a  dormitory  and  partly  as  a  public  house,  not  exempt;  Dow  v. 
Northern  R.  R.,  W  N.  H.  48,  36  Atl.  534,  holding  lease  of  road  in  accord- 
ance with  subsequent  statute  invalid  as  against  dissenting  stockholders; 
Ladd  ▼.  Portland,  32  Or.  275,  67  Am.  St.  Rep.  28,  51  Pac.  655,  holding  pro- 
vision in  city  charter  as  to  improvement  of  street  not  a  contract;  Cham- 
paign County  Bank  v.  Smith,  7  Ohio  St.  56,  holding  State  bonds,  not  ex- 
pressly exempted,  may  be  taxed;  Rose  v.  Charleston,  3  S.  C.  379,  holding 
exemption  was  not  a  contract  and  could  be  repealed;  Harrison  v.  Willis, 
7  Heisk.  40, 19  Am.  Rep.  607,  holding  constitutional,  taxation  of  litigation ; 
Salt  Lake  National  Bank  v.  Golding,  2  Utah,  9,  holding  territory  could 
tax  shares  in  national  bank ;  dissenting  opinion  in  State  v.  Board  of  Asses- 
sors, 35  La.  Ann.  667,  majority  holding  void,  law  taxing  State  or  municipal 
bonds ;  dissenting  opinion  in  State  v.  Baltimore  ft  0.  R.  R.  Co.,  48  Md.  85, 
majority  holding  receipts  derived  from  exercise  of  such  franchises  were 
also  exempt. 

^  Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  B.  A.  38,  99,  101. 

10  How.  395-402,  13  K  Sd.  469,  BAIiTIMOBE  ft  8U8QXISHASKA  B.  B.  Oo. 
V.  NESBIT. 

Clause  in  charter  enabling  lallroad  to  have  land  condemned  on  payment 
of  valuation  found  by  an  Inquisition  does  not  prevent  legislature  from  setting 
aside  inquisition  found  previous  to,  but  under  which  no  payment  or  tender 
was  made  until  after  the  act  was  passed. 

Approved  in  Williams  v.  Odessa  etc.  Ry.  Co.,  7  Del.  Ch.  303,  44  AtL 
833,  834,  835,  836,  holding  railroad  selecting  route  for  right  of  way  may 
after  assessment  of  damages  renounce  route  and  choose  another;  United 
States  v.  Cooper,  9  Mackey  (D.  C),  127,  holding  act  of  Congress,  providing^ 
for  condemnation  proceedings  of  land  for  public  uses,  is  not  unconstitu- 
tional because  it  provides  that  values  fixed  by  commission  are  not  to  be 
paid  unless  President  decides  same  to  be  reasonable;  Gross  v.  Stcinle,  9 
Mackey  (D.  C),  346,  holding  where  overdue  note,  secured  by  trust  deed, 
was  only  to  be  paid  in  case  of  condemnation  proceedings,  it  is  without 
consideration,  and  will  not  prevent  payee  from  directing  foreclosure  after 
default;  District  of  Columbia  v.  Prospect  Hill  Cemetery,  5  App.  D.  C.  510, 
holding  report  of  commissioners  as  to  value  of  land  involved  in  condemna- 
tion proceedings  cannot  be  reviewed  on  appeal  from  order  confirming,  oa 
ground  that  damages  awarded  are  excessive;  East  St.  Louis  etc.  Ry.  v. 
Illinois  State  Trust  Co.,  248  111.  563,  94  N.  E.  151,  where  railroad  was  au- 
thorized to  operate  by  any  x>ower  and  did  not  agree  to  confine  power  to 
electricity,  it  was  error  to  instruct  jury  that  if  road  was  to  be  operated 
as  electric  road,  they  could  consider  that  fact  in  assessing  damages; 
Pitsnogle  v.  Western  Maryland  Ry.  Co.^  123  Md.  671,  Axul  Oba.  1916B» 
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1171,   91   Atl.   832,   holding  proceedings   to   condemn   land   for  railroad 
right  of  way  could  be  abandoned  by  condemnor  after  verdict  |bat  be- 
fore judgment  rendered  on  it;  Blue  Ridge  Interurban  R.  Co.  v.  Oates, 
164  N.  C.  171,  80  S.  E.  398,  399,  holding  that  proceedings  to  condemn 
water  rights  not  having  been  commenced  prior  to  passage  of  law  repealing 
power,   right  to   bring  action   was   barred;    Southern   Ry.   Co.   v.   Mem- 
phis, 126  Tenn.  289,  Ann.  Gas.  1913E,  153,  41  L.  R.  A.    (N.  S.)   828, 
148   S.  W.   667,  holding  in  taking  property  for  park  site,  its   selection 
and  quantity  required  are  political  questions  not  subject  to  judicial  re- 
view;   George    v.    Consolidated    Lighting    Co.,    87    Vt.    421,    Ann.    Oas. 
19160,  416.  52  L.  R.  A.  (N.  8.)  850,  89  Atl.  639,  holding  that  law  provid- 
ing that  in  certain  instances  Public  Service  Commission  can  determine  and 
render  judgment  of  condemnation  of  land  for  public  service  purposes  is 
constitutional;  Whitlock  v.  Hawkins,  106  Va.  251,  53  S.  E.  404,  uphold- 
ing act  of  1906,  amending  Code,  c.  23,  relating  to  assessment,  of  lands; 
Gelpcke  v.  Dubuque,  1  Wall.  204,  17  L.  Ed.  525,  and  Talcott  v.  Pine  Grove, 
1  Plipp.  177,  Fed.  Cas.  13,735,  both  holding  State  could  "authorize  munici- 
palities k>  subscribe  to  railroads;  Drehman  v.  Stifle,  8  Wall.  603,  19  L.  Ed. 
511,  declaring  that  State  can  pass  retroactive  laws  not  impairing  contracts 
and  not  ex  post  facto ;  Pacific  R.  R.  Co.  v.  Miller,  132  U.  S.  83,  33  L.  Ed. 
272,  10  Sup.  Ct.  37,  holding  law  requiring  corporation  to  make  compensa- 
tion for  property  injured  by  enlargement  of  its  work,  valid  (see  129  Pa. 
St.  199) ;  Essex  Public  Road  Board  v.  Skinkle,  140  U.  S.  340,  341,  35  L.  Ed. 
448,  449,  11  Sup.  Ct.  792,  793,  holding  executive  agency  with  power  tb 
sell  and  buy  in  lands  delinquent  on  highway  assessment  does  not  by  such 
porchase  acquire  a  contract  right ;  Bauman  v.  Ross,  167  U.  S.  599,  42  L.  Ed. 
291,  17  Sup.  Ct.  985,  holding  act  of  Congress,  providing  for  assessment 
of  land  benefited  by  highway,  is  not  invalidated  by  provision  that  proceed- 
ings shall  be  void  if  Congress,  after  being  in  session  six  months,  makes  no 
appropriation  for  payment  of  the  damages;  Buckner  v.  Street,  1  Dill.  254, 
7  N.  B.  R.  262,  Fed.  Cas.  2098,  holding  right  of  action  on  slave  contract  did 
not  survive  thirteenth  amendmeiit;  United  States  v.  Oregon  etc.  Nav.  Co., 
9  Sawy.  67, 16  Fed.  528,  holding  judgment  of  condemnation  cannot  be  given 
nntil  compensation  is  paid ;  Ex  parte  Bibb,  44  Ala.  152,  and  Ex  parte  Nor- 
ton, 44  Ala.  185,  both  holding  that  granting  of  new  trial  does  not  impair 
a  contract;  Denver  etc.  R.  R.  Co.  v.  Lambom,  8  Colo.  382,  holding  privi- 
lege of  abandoning  condemnation  proceedings  is  lost  after  award  has  been 
paid  or  deposited;  Hardeman  v.  Downer,  39  Ga.  436,  holding  homestead 
laws  valid,  though  retroactive;  Toledo  etc.  R.  R.  Co.  v.  Darst,  61  111.  234, 
where  railroad  occupied  land  for  twelve  years,  and  then  started  to  con- 
demn, oiwner  was  not  estopped  to  claim  damages;  Peofia  etc.  Ry.  Co.  v. 
Rice,  75  111.  333,  holding  company  had  acquired  no  title  as  amount  of  dam- 
ages were  undetermined;  Chicago  v.  Barbian,  80  111.  488,  Graff  v.  Balti- 
more, 10  Md.  551,  State  v.  Gfaves,  19  Md.  370,  371,  81  Am.  Dec.  6^3,  644, 
and  Norris  v.  Baltimore,  44  Md.  604,  all  holding  city  may  abandon  after 
damages  are  assessed;  Brokaw  v.  Terre  Haute^  97  Ind.  454,  holding  city 
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could  disimsSy  after  verdict  on  appeal,  though  in  possession ;  Cincinnati 
etc.  R.  |t.  Co.  y.  Clifford,  113  Ind.  466,  16  N.  E.  527,  holding  remedy  of 
citizen  whose  land  has  heen  taken,  is  that  at  time  of  entry;  Sprott  v.  Reid, 
3  G.  Greene,  496,  56  Am.  Dec.  555,  holding  that  juc^ment  for  costs  does  not 
create  the  obligation  of  a  contract  within  the  Constitution;  Burlington  & 
M.  R.  R.  Co.  v.  Sater,  1  Iowa,  422,  holding,  where  owner  appeals  from 
award  of  damages,  company  may  dismiss  proceedings;  Gear  v.  Dubuque 
etc.  R.  R.  Co.,  20  Iowa,  531,  89  Am.  Dec.  555,  holding  judgment  assessing 
damages  does  not  bind  company  to  accept  land;  Blackshire  v.  Atchison 
etc.  R.  R.  Co.,  13  Kan.  516,  holding  deposit  by  railroad  company  for  dam- 
ages is  not  payment;  Chattaroi  Ry.  Co.  v.  Einner^  81  Ky.  224,  holding 
special  remedy  given  for  condemnation  proceedings  may  be  repealed  by 
general  law;  State  v.  New  Orleans,  32  La.  Ann.  715,  holding  claims  aris- 
ing from  tort  are  not  protected  by  Constitution ;  State  v.  Echeveria,  33  La. 
Ann.  715,  holding  State  could  prescribe  official  qualifications  with  retro- 
spective effect ;  New  Orleans  v.  New  Orleans  etc.  R.  R.  Co.,  35  La.  Ann.  682, 
holding  valid  acli  authorizing  assessment  of  property  omitted  in  previous 
years;  New  Central  Coal  Co.  v.  George's  Creek  Coal  &  Iron  Co^  37  Md. 
566,  holding  equity  will  enjoin  entry  made  before  the  payment  of  damages ; 
Baltimore  v.  Hook,  62  Md.  376,  holding  city  could  not  lawfully  enter  until 
damages  had  been  paid  or  tendered ;  ^urt  v.  Merchants'  Ins.  Co.,  115  Mass. 
14,  holding  value  of  land  is  to  be  estimated  as  of  time  of  filing  petition; 
St.  Joseph  R.  R.  Co.  v.  Cudmore,  103  Mo.  639,  15  S.  W.  536,  holding  valid 
provision  allowing  jury  to  assess  damages  in  condemnation  proceedings; 
Rich  V.  Flanders,  39  N.  H.  386,  388,  holding  valid,  statute  removing  dis- 
qualification of  interest  in  witness,  although  applied  to  pending  causes; 
Lowe  V.  Harris,  112  N.  C.  481,  22  L.  R.  A.  382,  17  S.  E.  540,  refusing  to 
give  statute  admitting  parol  evidence  to  identify  land  in  writing,  retro^^ 
active  operation;  Dargan  v.  Carolina  Central  R.  R.,  113  N.  C.  600,  18  S.  E. 
654,  and  Stacey  v.  Vermont  Central  R.  R.  Co.,  27  Vt.  45,  both  holding 
owner's  right  to  compensation  depends  on  whether  company  has  a  vested 
right;  McCrea  v.  Pt.  Royal  R.  R.  Co.,  3  S.  C.  383,  16  Am.  Rep.  731,  hold- 
ing company  must  proceed  in  mode  of  condemnation  last  prescribed ;  White 
V.  Nashville  etc.  R.  R.  Co.,  7  Heisk.  539,  540,  holding  title  did  not  vest  un- 
til payment  or  tender  of  value  of  land;  Mexican  National  Ry.  Co.  v.  Mus-  ' 
sette,  86  Tex.  715,  24  L.  B.  A.  644,  26  S.  W.  1077,  holding  valid  retroactive 
law  affecting  appeal  bonds;  First  Nat.  Bank  of  Brattleboro  v.  West  River  g 
R.  R.  Co.,  49  Vt.  174,  holding  company  had  right  to  deposit,  where  a  third 
party  had  enjoined  it  from  constructing  road;  Lybarger  v.  State,  2  Wash. 
561,  27  Pac.  451,  holding  valid,  law  changing  mode  of  procedure  in  prose- 
cutions for  crime;  Ex  parte  Hunter,  2  W.  Va.  159,  holding  valid,  act  re- 
quiring attorneys  to  take  oaths;  Peerce  v.  Kitzmiller,  19  W.  Va.  573,  574, 
declaring  that  judgment  founded  on  tort  is  in  no  sense  a  contract;  Wheel- 
ing Bridge  &  T.  R.  R.  Co.  v.  Wheeling  Steel  &  Iron  Co.,  41  W.  Va.  753, 
24  S.  B.  653,  holding  order  to  take  land  upon  payment  of  compensation 
to  be  assessed  is  interlocutory;  State  v.  Hoeflinger,  31  Wis.  263,  all|  ex- 
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eept  vessted  or  contraci  rights,  may  be  taken  away  by  statute;  Richland 
Co.  V.  Village  of  Richland  Center,  59  Wis.  600,  18  N.  W.  501,  holding 
county  acquired  no  vested  right  to  disposition  of  license  money  under  the 
act ;  Griffing  v.  Gibb,  1  Mc All.  221,  Fed.  Cas.  5819,  Pumphrey  v.  Baltimore, 
47  Md.  150,  Forster  v.  Forster,  129  Mass.  566,  and  Rumph  v.  Hiott,  35 
S.  C.  455,  15  S.  E.  239,  all  arguendo;  dissenting  opinion  in  State  Bank 
of  Ohio  V.  Knoop,  16  How.  408,  14  L.  Ed.  998,  majority  holding  act  requir- 
ing bank  to  set  aside  certain  per  cent  of  dividends  in  lieu  of  taxes  amounted 
to  a  contract. 

Distinguished  in  Union  Ry.  Co.  v.  Standard  Wheel  Co.,  149  Fed.  703,  79 
C.  C.  A.  386,  under  Shannon's  Tenn.  Code,  relating  to  condemnatibn  pro- 
ceedings, where  judgment  has  been  entered  assessing  damages  for  land 
sought  for  railroad  right  of  way  on  trial  of  appeal,  petitioner  cannot  dis- 
miss as  to  portion  of  land  merely  because  damages  are  too  high ;  Sweet  v. 
Rechel,  159  U.  S.  405,  40  L.  Ed.  198,  16  Sup.  Ct.  50,  holding  statute  au- 
thorizing the  taking  of  private  property  for  public  use  and  gives  o^er 
judgment  therefor,  is  sufficient  to  transfer  title;  Trustees  of  Internal  Imp. 
Fand  v.  Bailey,  10  Fla.  249,  253,  holding  invalid  statute  directing  rehearing 
in  decided  case;  Lawson  v.  JefEries,  47  Miss.  698,  705,  70t,  12  Am.  Rep. 
348,  364,  855,  holding  invalid  ordinance  granting  new  trials;  Myers  v. 
South  Bethlehem,  149  Pa.  St.  91,  24  Atl.  281,  holding  judgment  for  dam- 
ages for  opening  street  is  conclusive,  though  ordinance  be  .subsequently 
repealed;  dissenting  opinion  in  State  v.  Hufty,  11  La.  Ann.  318,  majority 
holding  removal  of  an  officer  is  not  a  judicial  power. 

Compensation  when  property  taken  under  law  of  eminent   domain* 
Note,  31  Am.  Dec.  375. 

At  what  time  may  condemnation  proceedings  be  discontinued.    Note, 
86  Am.  Dec.  203. 

At  what  stage  may  eminent  domain  proceedings  be  discontinued.    Note, 
Ann.  Oas.  1913E,  1066. 

Time  title  passes  in  condemnation  proceedings.    Note,  16  L.  R.  A. 
(N..  S.)  539. 

Bz  post  facto  is  applicable  only  to  penal  laws. 

Approved  in  League  v.  Texas,  184  U.  S.  161,  46  L.  Ed.  481,  22  Sup.  Ct. 
477,  upholding  Tex.  Gen.  Laws  1897,  c.  103,  p.  132,  relating  to  collection  of 
delinquent  taxes;  Cantini  v.  Tillman,  54  Fed.  973,  holding  law  prohibiting 
sale  of  intoxicating  liquors  is  within  the  police  power  of  a  State;  Galusha 
V.  Wendt,  114  Iowa,  603,  87  N.  W.  514,  holding  Code,  §  1374,  retroactive 
and  permitting  treasurer  to  collect  taxes  on  property  omitted  from  assess- 
ment for  the  years  previous  to  the  passage  of  the  act. 

Of  the  vacating  of  judgments  and  decrees  on  motion,  when  not  specially 
authorized  by  statute.    Note,  60  Am.  St.  Bep;  635. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  S.  A.  721. 
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Legislative  power  to  defeat  contingent  interests.    Note,  19  L.  B.  A* 

,    247. 

Right  to  relocate  rsdlroad.    Note,  86  L.  B.  A.  511. 

Miscellaneous.    Miscited  in  Noble  v.  Gullom,  44  Ala.  583. 

10  How.  402^19,  IS  li.  Ed.  472,  BT7TLEB  Y.  PENKBYZtVANIA. 

Law  wliicli  repeals  an  act  creating  an  office,  removes  the  officer,  and 
clianges  the  rate  of  compensation,  does  not  impair  the  obligation  of  any  con- 
tract. 

Approved  in  Taylor  and  Marshall  v.  Beckham  (No.  1),  178  U.  S.  576,  577, 
44  L.  Ed.  1200,  20  Sup.  Ct.  900,  1009,  holding  State  court  judgment  that  it 
could  not  go  behind  determination  of  gubernatorial  contest  by  general 
assembly  does  not  raise  Federal  question;  Hawkins  v.  Roberts  etc.  Sons, 
122  Ala.  146,  27  South.  331,  upholding  act  February  18,  1899,  establishing 
bostrd  of  revenue  for  Jefferson  county  and  abolishing  court  of  county 
commissioners;  Harwood  v.  Perrin,  7  Ariz.  117,  118,  60  Pac.  892,  uphold- 
ing act  providing  for  appointment  of  county  assessors  though  assessor 
elected  for  term  under  prior  act;  McGovern  v.  Mitchell,  78  Conn.  553,  63 
Atl.  439,  upholding  Laws  1905,  p.  410,  c.  213,  increasing  salaries  of  judges 
to  take  effect  on  passage  of  act;  Hines  v.  District  of  Columbia,  1  McAr. 
&  M.  (D.  C.)  147,  holding  where  plaintiff  was  appointed  to  office  under  fire 
commissioners  and  was  arbitrarily  removed,  he  had  no  cause  of  action; 
Collins  V.  Russell,  107  Ga.  426,  33  S.  E.  445,  upholding  Acts  1898,  p.  265, 
relating  to  officers  of  city  of  Savannah;  County  Commissioners  v.  Chap-  ' 
man,  22  Ind.  App.  64,  53  N.  E.  188,  holding  county  commissioners  may, 
under  Acts  1891,  p.  349,  change  assessors'  salaries  at  any  time;  Ghregory 
V.  Kansas  City,  244  Mo.  550,  149  S.  W.  472,  holding  clerks  of  water  de- 
partment of  Kansas  City  had  no  vested  rights  which  could  prevent  voters 
of  city  from  vacating  their  positions  by  adoption  of  new  charter;  State 
V.  Evans,  166  Mo.  356,  66  S.  W.  358,  holding  where  under  Rev.  Stats.  1899, 
§  9079,  County  Court  ma^es  order  separating  offices  of  circuit  clerk  and 
recorder,  court  may  award  writ  of  ouster  compelling  clerk  to  deliver  office 
of  recorder  to  appointee;  Watson  Seminary  v.  County  Court  of  Pike  Co., 
149  Mo.  72,  50  S.  W.  884,  holding  act  Januajry  25,  1847,  appropriating  fines 
and  penalties  accruing  to  Pike  couAy  to  support  of  seminary  did  not 
create  an  irrepealable  contract ;  People  v.  Coler,  173  N.  J.  110,  65  N.  E.  957, 
upholding  Laws  1901,  33,  abolishing  office  of  chief  of  police;  People  v. 
Howe,  177  N.  Y.  509,  69  N.  E.  1117,  holding  action  brought  by  keeper  of 
penitentiary  at  time  of  passage  of  Laws  1902,  p.  387,  c.  127,  authorizing  hia 
removal,  to  restrain  commissioners  from  removing  him,  cannot  be  sustained 
though  act  is  invalid;  Mial  v.  Ellington,  134  N.  C.  141,  65  L.  B.  ^,  697, 
46  S.  E.  972,  upholding  statute  changing  prior  act  relating  to  office  of  road 
supervisor,  though  incumbent  appointed  for  definite  term  loses  office; 
Shawnee  v.  Hewett,  37  Okl.  129,  130  Pac.  548,  holding  where  because  of 
insufficient  city  revenues  council  discontinued  office  and  discharged  incum- 
bent without  preferring  charges  against  him,  such  action  was  valid;  State 
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V.  Bacon,  14  S.  D.  408,  85  N.  W.  609,  upholding  act  March  2,  1901,  pro- 
viding that  members  of  board  of  charities  appointed  to  fill  vacancies  shall 
hold  only  until  next  session  of  legislature ;  dissenting  opinion  in  Territory  v. 
Albright,  12  N.  M.  318,  319,  78  Pac.  212,  majority  holding  assessor  appointed 
on  March  23,  1903,  under  Laws  1903,  p.  38,  c.  27,  as  amended  by  Laws 
1903,  p.  80,  c.  49,  which  was  before  act  dividing  Bemadillo  county  took 
effect,  not  entitled  to  office;  dissenting  opinion  in  Taylor  v.  Vann,  127 
K.  G.  249,  37  S.  E.  265,  majority  dismissing  appeal  from  judgment  in 
action  to  recover  office  where  term  has  expired ;  dissenting  opinion  in  White 
F.  Auditor,  126  N.  C.  610,  36  S.  E.  144,  majority  upholding  Acts  1899, 
e.  19,  relating  to  salary  of  chief  inspector  of  oyster  fisheries;  dissenting 
opinion  in  Abbott  v.  Beddingfield,  126  N.  C.  274,  277,  278,  34  S.  E.  417,  418, 
majority  holding  Acts  1891,  c.  320,  as  amended  by  Acts  1897,  c.  206,  rela- 
tive to  railroad  commission,  is  not  repealed  by  Acts  1899,  o.  164,  506; 
Albright  v.  Sandoval,  216  U.  S.  340,  54  L.  Ed.  508,  30  Sup.  Ct.  318,  and 
Baker  Co.  v.  Benson,  40  Or.  212,  66  Pac.  817,  and  Commonwealth  v.  Mc- 
Combs,  56  Pa.  St.  440,  all  arguendo;  Newton  v.  Commissioners,  100  U.  S. 
59,  25  L.  Ed.  711,  holding  constitutional  act  removing  county  seat  said  to 
have  been  permanently  established;  United  States  v.  Fisher,  109  U.  S.  145. 
27  L  Ed.  886,  3  Sup.  Ct.  155,  when  Congress  appropriates  sum  "in  full 
compensation"  of  salary,  incumbent  cannot  recover  the  salary  fixed  by 
prior  statute ;  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  134,  29,  L.  Ed.  588, 
6  Sup.  Ct.  330,  holding  change  in  State  Constitution  which  takes  away 
existing  powers  of  taxation  so  as  to  deprive  officer  of  the  means  of  col- 
lecting his  salary  impairs  the  contract;  Maynard  v.  Hill,  125  U.  S.  210, 
31  L  Ed.  659,  8  Sup.  Ct.  729,  In  re  Hobbs,  1  Woods,  540,  Fed.  Cas.  6550, 
Maynard  v.  Valentine,  2  Wash.  Ter.  16,  3  Pac.  202,  and  Maynard  v.  Hill,  2 
Wash.  Ter.  327,  5  Pac.  719,  all  holding  legislation  affecting  marriage  is  not 
within  the  prohibition ;  Crenshaw  v.  United  States,  134  U.  S.  104,  108,  33 
L  Ed.  827,  829, 10  Sup.  Ct.  432, 434,  holding  that  an  army  or  navy  officer  does 
not  hold  his  office  by  contract ;  Osbom  v.  Nicholson,  1  Dill.  234,  Fed.  Cas. 
10,595,  holding  valid  constitutional  provision  prohibiting  slave  contracts; 
Perkins  v.  Corbin,  45  Ala.  JI9,  6  Am.  Bep.  702,  Lane  v.  Kolb,  92  Ala.  641, 
9  Soath.  874,  and  Oldham  v.  Birmingham,  102  Ala.  366,  14  South.  795,  all 
holding  that  legislature  may  abolish  an  office ;  People  v.  Lippincott,  67  IlL 
337,  Prince  v.  Skillin,  71  Me.  365,  36  Am.  Bep.  326,  Attorney-General  v. 
Jochim,  9SI,  Mich.  368,  369,  41  Am.  St.  Bep.  614,  615,  23  L.  B.  A.  703,  58 
N^.  W.  613,  614,  Peoplp  v.  Van  Gaskin,  5  Mont.  366,  373,  6  Pac.  33,  37, 
Thompson  v.  Commonwealth,  81  Pa.  St.  322,  Coogan  v.  State,  1  S.  C.  472, 
and  Moses  v.  Kearney,  31  Ark.  265,  all  holding  regulation  that  county  seat 
should  not  be  removed  without  payment  to  lot  owners  for  improvements 
was  not  a  contract ;  Humphry  v.  Sadler,  40  Ark.  1/02,  Standef ord  v.  Win- 
gate,  2  Duv.  445  (see  dissenting  opinion,  pp.  471,  472),  Sargent  v.  Wilder, 
71  Me.  383,  State  v.  Davis,  44  Mo.  131,  Kenny  v.  Hudspeth,  59  K.  JT.  L. 
322,  36  Atl.  662,  and  Jones  v.  Hobbs,  4  Baxt.  120,  122,  all  holding  that 
election  or  appointment  to  office  creates  no  contract ;  Cohen  v.  Wright,  22 
Cal.  319,  State  v.  Garesche,  36  Mo.  261,  and  Ex  parte  Hunteri  2  W.  Va. 
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158,  161,  holding  right  to  practice  law  is  snhject  to  control  of  legislature; 
State  y.  Pinkerman,  63  Conn.  196,  22  L.  R.  A.  662,  28  Atl.  117,  and 
Augusta  V.  Sweeney,  44  Ga.  465,  9  Am.  Bep.  178,  sustaining  ordinance 
abolishing  office;  Cook  v.  Gray,  2  Houst.  470,  81  Am.  Dec.  188,  holding 
constitutional  law  modifying  remedy;  Wessolowski  v.  Gilbert,  51  Ga.  227, 
holding  new  manner  of  appointing  clerk  could  be  exercised  from  time  of 
passage  of  act;  People  v.  Loeffler,  175  111.  608,  51  N.  E.  792,  holding  officer 
has  no  vested  right  to  select  his  subordinates;  Bradley  v.  McAtee,  7  Bush, 
674,  3  Am.  Bep.  313,  holding  that  imposing  a  tax  is  not  contracting  with 
taxpayers;  State  v.  New  Orleans,  38  La.  Ann.  121,  58  Am.  Bep.  169,  hold- 
ing claim  for  money  paid  in  error  does  not  arise  from  a  contract;  Farwell 
V.  Rockland,  62  Me.  300,  Wyandotte  v.  Drennan,  46  Mich.  480,  9  N.  W.  501, 
Knappen  v.  Supervisors,  46  Mich.  24,  8  N.  W.  580,  Lloyd  v.  Silver  Bow  Co., 

11  Mont.  411,  28  Pac.  454,  Douglas  Co.  v.  Timme,  32  Neb.  275,  49  N.  W. 
267,  Marden  v.  Portsmouth,  59  N.  H.  20,  McCormick  v.  Fayette  Co.,  150 
Pa.  St.  193,  24  Atl.  668,  McFall  v.  Austin,  1  Tex.  App.  Civ.  207,  Loving  v. 
Auditor,  76  Va.  947,  Holladay  y.  Auditor,  77  Va.  430,  and  State  v.  Kalb, 
50  Wis.  183,  6  N.  W.  558,  holding  salary  of  officer  may  be  diminished;  In 
re  Dewar's  Estate,  10  Mont.  440,  25  Pac.  1029,  holding:  law  regulating  ad- 
ministrator'Sv  fees  is  not  a  contract ;  State  v.  Holmes,  38  N.  H.  228,  holding 
liquor  license  revocable;  Board  of  Excise  v.  Barrie,  34  N.  Y.  668,  to  the 
same  effect ;  People  v.  Roper,  35  N.  Y.  639,  holding  statute  exempting  from 
taxation  is  not  a  contract;  Lowe  v.  Harris,  112  N.  C.  480,  481,  22  L.  R.  A. 
382,  17  S.  E.  540,  holding  legislature  cannot  give  statute  repealing  statute 
of  frauds  a  retroactive  operation  so  as  to  affect  vested  rights;  Caldwell  v. 
Wilson,  121  N.  C.  467,  28  S.  E.  561,  holding  provision  empowering  gov- 
ernor to  suspend  a  railroad  commissioner  does  not  interfere  with  any  vested 
right;  Knoup  v.  Piqua  Bank,  1  Ohio  St.  616,  in  dealing  with  a  franchise 
nothing  but  the  public  good  is  to  be  considered;  Toledo  Bank  v.  Bond,  1 
Ohio  St.  656,  holding  that  charter  of  a  private  corporation  is  of  itself  not 
a  contract;  Alexander  v.  McKenzie,  2  S.  C.  90,  and  Lee  v.  Commissioners, 
3  Wyo.  54,  31  Pac.  1046,  both  holding  political  offices  may  be  abolished, 
their  tenure  changed,  or  incumbents  removed  by  th^  legislature;  Calhoun 
v.  Calhoun,  2  S.  C.  301,  holding  contract  for  slaves  not  invalidated  by  sub- 
sequent emancipation;  State  v.  Bank  of  Tennessee,  3  Baxt.  407,  holdingr 
valid  law  changing  remedy;  State  v.  Sneed,  9  Baxt.  476,  holding  obligation 
of  contracts  not  impaired  by  laws  prohibiting  receipt  of  newissue  Bank 
of  Tennessee  notes  for  taxes;  Ex  parte  Mayer,  27  Tex.  721,  and  Burroughs 
V.  Peyton,  16  Gratt.  490,  both  holding  repeal  of  law  allowing  substitutes 
in  military  service  is  not  a  violation  of  Constitution  of  Confederate  States ; 
Grayson  Co.  v.  May,  4  Tex.  App.  Civ.  541,  holding  that  legislature  can 
limit  liability  of  county  for  fees  of  officers;  Cushi;han  v.  Hale,  68  Vt.  452, 
35  Atl.  385,  holding  that  prosecutor  had  not  vested  right  in  fiiie  imposed 
before  but  paid  after  passage  of  act;  Richland  Co.  ▼.  Village  of  Richland 
Center,  59  Wis.  599,  18  N.  W.  501,  holding  law  giving  county  License 
money  for  support  of  poor  conferred  no  vested  right;  Keene  v.  Wheatley, 
14  Fed.  Cas.  196,  arguendo;  dissenting  opinion  in  Matheny  v.  Golden,  5 
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0^0  St.  392,  majority  holding  aeeeptance  of  lease  exempting  lands  from 

State  taxes  creates  a  contract. 

iHstinguislied  in  McVeany  v.  The  Mayor,  80  N.  Y.  190,  86  Am.  Rep.  601, 
Boldini  municipality  paying  one  acting  as  officer  with  color  of  title  is 
protected  from  a  second  payment;  Robinson  v.  Howe,  13  Wis.  344,  hold- 
ing legislature  could  not  by  subsequent  act  extend  time  for  redemption  of 
land  sold  for  taxes ;  Tinker  v.  Van  IJyke,  1  Flipp.  527,  Fed.  Gas.  14,058, 
holding  repeal  of  laws  on  which  substantial  rights  depend  will  not  receive 
A  retroactive  application,  unless  the  law  so  provides. 

How  far  offices  are  subject  to  legislative  controL    Note,  25  Am.  Dec. 
702. 

Right  to  remove  officer.    Note,  8  £.  B.  0.  267.  • 

State  law  should  never  "be  pronounced  onconstltntional  where  it  can  be 
explained  upon  any  other  principle. 

Approved  in  State  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  168,  97  S.  W.  74, 
holding  law  going  in  force  July  15,  1905,  imposing  tax  on  railroad  com- 
panies does  not  entitle  State  to  collect  for  whole  of  year  1905,  for  so  con- 
struing law  would  make  it  retroactive;  The  Murphy  and  Glover  Test  Oath 
Cases,  41  Mo.  381,  382,  holding  unconstitutional,  law  requiring  attorneys 
to  take  test  oath ;  G«rmania  Savings  Bank  v.  Darlington,  50  S.  C.  363,  27 
S.  E.  858,  upholding  statute;  dissenting  opinion  in  Gross  v.  Rice,  71  Me. 
258,  majority  holding  unconstitutional  statute  providing  that  convict  re- 
main in  prison  for  full  term  excluding  time  spent  in  solitary  confinement. 

What    claims    constitute    valid    demands    against    State.    Note,    42 
L.  B.  A.  38,  40. . 

10  How.  419-441,  IS  L.  Ed.  479,  WABHINaTON  STEAM  PACKET  00.  T. 


Contract  to  use  a  patented  machine  during  the  continuance  of  the  patent, 
and  to  pay  a  fixed  proportion  of  value  of  f  nd  saved  thereby,  will  not  support 
an  action  until  the  expiration  of  the  patent. 

Distinguished  in  United  States  v.  Berdan  Fire  Arms  Co.,  156  U.  S.  672, 
89  L  Ed.  536,  15  Sup.  Ct.  426,  holding  the  right  to  recover  accrued  with 
each  use,  there  being  no  obligation  as  to  time  or  number;  United  States 
v.  McDonald,  128  U.  S.  473,  32  L.  Ed.  507,  9  Sup.  Ct.  117,  holding  navy 
officer  is  entitled  to  such  rate  of  compensation  as  was  provided  by  statute 
in  force  when  traveling  was  done. 

10  How.  442-461,  13  K  Ed.  489,  UNITED  STATES  ▼.  BBOOKa 

Treaty  with  tribe  of  Indians  setting  aside  certain  lands  for  parties  named 
and  their  heirs,  passed  a  fee  simple,  which  such  parties  might  convey  to  their 
gruLtees. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  10, 14,  44  L.  Ed.  63,  20  Sup.  Ct. 
5,  holding  Chippewa  treaty  of  October  2,  1863,  granted  Chief  Moose  Dung 
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alienable  fee  simple  in  land  subject  only  to  seleeidon  and  ^efinitibn  of 
boundaries;  Chase  v.  United  States,  222  Fed.  597,  138  C.  C.  A.  117,  hold- 
ing treaty  with  Omaha  tribe  of  Indians  granted  title  in  fee  simple  to  as- 
signees subject  to  restrictions  on  alienation  to  others  than  United  States 
and  other  members  of  tribe ;  Conway  v.  United  States,  149  Fed.  266,  where, 
under  25  Stat.  892,  land  allotted  to  two  members  of  Ponca  tribe,  who  sub- 
sequently intermarried  and  thereafter  each  separately  made  separate  lieu 
applications,  but  trust  patent  by  mistake  made  to  husband  for  entire  land, 
wife  not  thereby  deprived  of  her  land;  Lone  Wolf  y.  Hitchcock,  19  App. 
D.  C.  329,  holding  courts  cannot  declare  void  act  of  Congress  notifying 
agreement  with  tribe  of  Indians  upon  ground  that  agreement  was  pro-, 
cured  from  tribe  by  fraud  and  deception;  Godfrey  v.  Iowa  Land  etc.  Co., 
21  Okl.  309,  95  Pac.  798,  holding  citizen  of  Seminole  Nation,  not  of  Indian 
blood,  could,  after  receiving  certificate  of  allotment  and  removal  of  restric- 
tions on  alienation  but  before  issuance  of  patent,  execute  conveyance  of 
allotment ;  Fellows  v.  Blacksmith,  19  How.  372,  15  L.  Ed.  686,^  holding 
courts  cannot  go  behind  a  treaty  to  inquire  if  tribe  was  represented  by  its 
head  men ;  New  York  Indians  v.  United  States,  170  U.  S.  16,  42  L.  Ed.  933, 
18  Sup.  Ct.  534,  holding  treaty  of  1838  invested  a  present  legal  title  in 
Indians;  United  States  v.  Payne,  2  McCrary,  295,  8  Fed.  888,  holding 
treaty  has  same  force  as  act  of  Congress  in  conveying  land;  United  States 
V.  Reese,  5  Dill.  409,  Fed.  Cas.  16,137,  and  Utah  Mining  etc.  Co.  v.  Dickert 
etc.  Sulphur  Co.,  6  Utah,  192,  5  L.  B.  A.  265,  21  Pac.  1005,  holding  land 
can  be  granted  to  Indians  by  treaty  without  an  act  of  Congress;  Holden 
v.  Joy,  17  Wall.  247,  250,  21  L.  Ed.  535,  536,  holding  sale  of  lands  to  In- 
dians may  properly  be  made  by  treaty;  Meehan  v.  Jones,  70  Fed.  454, 
holding  treaty  "setting  apart**  lands  gave  party  such  title  that  he  could 
execute  a^  valid  lease ;  Courtright  v.  Cedar  Rapids  etc.  R.  R.  Co.,  35  Iowa, 
400,  holding  act  of  Congress  sufficient  to  vest  titlfe;  Wood  v.  Missouri  etc. 
Ry.  Co.,  11  Kan.  346,  holding  that  President  and  Senate  can  dispose  of 
Indian  lands  by  treaty;  Gaston  v.  Stott,  5  Or.  60,  holding  act  of  Congress 
passed  fee  simple  of  all  swamp-lands  to  State ;  Quinney  v.  Denney,  18  Wis. 
488,  holding  that  Indians,  under  allotment  by  act  of  1843,  took  an  equi- 
table title;  State  v.  Batchelder,  5  Minn.  240,  80  Am.  Dec.  416,  arguendo. 

Distinguished  in  Wallace  v.  Adams,  143  Fed.  722,  74  C.  C.  A.  540,  up- 
holding 32  Stat.  641,  creating  citizenship  court  empowered  to  review  final 
judgments  of  courts  under  29  Stat.  339. 

Miscellaneous.  Cited  in  Streeter  v.  Stalnaker,  61  Neb.  207,  85  N.  W.  48, 
holding  long-continued  usage  by  public  and  platting  and  survey  of  road 
by  authorities  shows  establishment  of  road  over  public  domain  by 
dedication. 

10  How.  461-477,  IS  L.  Ed.  497,  LOUISVILLE  MFG.  OO.  ▼.  WELCH. 

Liability  assumed  by  a  guarantor  and  that  of  drawers  or  indozser  of  com- 
mercial paper  are  different. 

Approved  in  Roman  v.  Sema,  40  Tex.  321,  declaring  letters  of  credit  are 
not  to  be  treated  as  negotiable  in  the  full  sense* 
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One  guaranteeing  tbe  payment  of  pnrchasea  made  during  a  certain  period 
is  entitled  to  notice  wltliin  a  reasonable  time  after  the  dealings  have  closed,  but 
^wut  of  notice  meanwblle  will  not  exempt  blm  from  liability  nnless  less  reenlts. 

Approved  in  German  Sav.  Bank  v.  Drake  Roofing  Co.,  112  Iowa,  192, 
B4  Am.  St.  Rep.  341,  83  N.  W.  963,  holding  principal's  insolvency  from 
making  of  guaranty  is  sufficient  excuse  for  failing  to  give  guarantor  notice 
of  advancements;  Woodruff  v.  Trapnall,  10  How.  207,  IS  L.  Ed.  390,  12 
Ark.  819,  arguendo;  Davis  v.  Wells,  Fargo  ft  Co.,  104  U.  S.  165,  170,  26 
L.  Ed.  689,  691,  Second  Nat.  Bank  v.  Gaylord,  34  Iowa,  248,  and  Lachman 
T.  Block,  47  La.  Ann.  513,  28  L.  B.  A.  266,  17  South.  156,  all  holding  fail- 
ure to  give  notice  is  no  defense,  unless  guarantor  has  thereby  sustained 
loss;  Fanners'  &  M.  Bank  V.  Kercheval,  2  Mich.  513,  514,  to  the  same 
effect;  Central  Sav.  Bank  v.  Shine,  48  Mo.  467,  8  Am.  Bep.  118,  and 
Barnes  Cycle  Co.  v.  Reed,  91  Fed.  483,  33  C.  C.  A.  649,  both  holding  w^hat 
notice  reasonable  as  to  time  a  question  for  jury;  Hoffmann  v.  Mayaud,  93 
Fed.  178,  35  C.  C.  A.  256,  discussing  extension  of  credit. 

Distinguished  in  Wilcox  v.  Draper,  12  Neb.  142,  10  N.  W.  580,  and 
Powers  V.  Bumcratz,  12  Ohio  St.  279,  holding  direct  promise  of  guai'anty 
xequires  no  notice  of  acceptance. 

Necessity  for  notice  of  default  to  bind  guarantor.    Note,  20  L.  R.  A. 
264.    . 

Necessity    for   notice    of   acceptance   to    bind   guarantor.    Note,  16 
L.  R.  A.  (N.  S.)  367.  ^ 

10  How.  477-509,  13  L.  Ed.  604,  GAYLEB  v.  WILDER. 

Assignment  of  xwtent  for  invention  must  be  in  writing,  and  recorded  within 
apedHed  time. 

Approved  in  Baldwin  v.  Sibley,  1  Cliff.  155,  157,  Fed.  Cas.  805,  reject- 
ing oral  declarations  of  patentee  to  show  an  exclusive  right;  Buss  v.  Put- 
ney, 38  N.  S.  46,  and  Springfield  v.  Drake,  58  N.  H.  21,  holding  license  of 
patent  need  not  be  in  writing. 

Distinguished  in  Blakeney  v.  Goode,  30  Ohio  St.  359,  holding  transfer  of 
an  equitable  interest  in  patent  need  not  be  in  writing. 

Validity  of  oral  transfer  of  patent  or  patent  right.    Note,  Ann.  Oas. 
1913E,  1018. 

No  suit  can  be  maintained  by  inventor  before  patent  is  issued;  he  acquires 
Ids  right  by  performing  requirements  of  the  law. 

Approved  in  D.  M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  301,  302,  70 
S.  W.  811,  reaffirming  rule;  Richards  v.  Meissner,  158  Fed.  112^  holding 
injunction  to  restrain  one  applicant  from  paying  final  fee  and  obtaining 
patent  should  not  be  issued  in  siiit  brought  by  another  applicant;  Hart- 
man  V.  John  D.  Park  &  Sons  Co.,  145  Fed.  361,  368,  upholding  riErht  of 
owner  of  proprietary  medicine  to  sell  to  wholesaler  on  conditidn  that  they 
sell  to  retailCTS  designated  by  him  only  and  at  certain  price  and  aorree- 
znent  with  retailers  to  sell  only  at  certain  price;  In  re  Dann,  129  Fed.  497, 
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bankrupt's  incorporeal  interest  in  alleged  invention  pending  application 
for  patent  does  not  pass  to  trostee;  Standard  Scale  etc.  Co.  v.  McDonald, 
127  Fed.  712,  holding  applicant  for  patent  while  application  is  pending 
in  patent  office  cannot  enjoin  another  from  using  same  and  for  accounting, 
although  it  is  shown  that  while  he  was  original  inventor,  defendant  fraudu- 
lently procured  patent;  Cook  v.  Sterling  Electric  Co.,  118  Fed.  46,  uphold- 
ing oral  agreement  for  sale  of  invention  made  pending  application  for 
patent;  United  States  v.  Hall,  7  Mackey  (D.  C),  15,  1  L.  B.  A.  738,  hold- 
ing mandamus  lies  to  compel  commissioner  of  patents  to  give  certified  copy 
of  abandoned  application;  Murray  v.  Ager,  1  Mackey  (D.  C),  89,  holding 
court  of  equity  may  direct  sale  of  interest  of  inventor  in  his  patent,  in 
order  to  satisfy  judgment  obtained  against  him  in  court  of  law,  and  for 
that  purpose  will  require  him  to  make  assignment  of  it;  American  Stay 
Co.  V.  Delaney,  211  Mass.  231,  Ann.  Oas.  1913B,  509,  97  N.  E.  912,  holding 
inventor's  right  to  use  secret  process  as  monopoly  only  holds  while  he 
retains  control  and  prevents  publication;  Hamilton  v.  Park  etc.  Co.,  125 
Mich.  76,  83  N.  W.  1019,  holding  where  application  for  patent  is  rejected, 
contract  made  pending  application  purporting  to  sell  exclusive  right  to 
manufacture  invention  is  void;  Christfensen  v.  Noyes,  15  App.  D.  C.  120, 
arguendo ;  Marsh  v.  Nichols,  128  U.  S.  612,  32  L.  Ed.  541,  9  Sup.  Ct.  170, 
holding  letters  patent,  issued  unfiLigned,  have  no  validity;  Dable  Grain 
Shovel  Co.  V.  Flint,  137  U.  S.  43,  34  L.  Ed.  620,  11  Sup.  CI.  9,  holding 
constitutional  act  authorizing  employers  of  inventor  to  continue  use  of 
machine  put  up  with  his  consent  and  before  his  application,  without  com- 
pensation; Kirk  V.  United  States,  163  U.  S.  55,  41  L.  Ed.  69,  16  Sup.  Ct. 
913,  holding  one,  not  the  inventor,  cannot  sue  for  use  before  letters  were 
granted ;  Clum  v.  Brewer,  2  Curt.  519,"  523,  Fed.  Cas.  2909,  holding  inchoate 
right  of  inventor  under  an  extension  is  the  subject  of  sale ;  Dietz  v.  Wade, 
7  Fed.  Cas.  689,  holding  inventor  could  claim  invention  as  of  date  when 
he  described  it  to  workman  for  construction;  Rein  v.  Clayton,  37  Fed.  357, 
3  L.  B.  A.  79,  and  Brill  v.  St.  Louis  Car  Co.,  80  Fed.  910,  ly)th  holding 
infringement  cannot  be  enjoined  before  issuance  of  patent;  Hollida  v. 
Hunt,  70  111.  Ill,  22  Am.  Bep.  65,  holding  rights  of  patentees  are  derived 
exclusively  under  the  laws  of  Congress;  Commonwealth  v.  Petty,  96  Ky. 
455,  29  L.  B.  A.  790,  29  S.  W.  292,  holding  State  has  no  right  to  license 
patent;  Wilch  v.  Phelps,  14  Neb.  137,  15  N.  W.  362,  holding  unconstitu- 
tional State  law  to  regulate  sale  of  patent  rights;  MarstOn  v.  Swett,  66 
N.  Y.  213,  28  Am.  Bep.  48,  and  Gillett  v.  Bate,  86  N.  Y.  94,  both  arguendo. 

Legal  title  to  letters  patent  Inures  to  assignee  under  a  deed  recorded  before 
letters  issued,  without  further  conveyance. 

Approved  in  Individual  Drinking  Cup  Co.  v.  Osmun-Cook  Co.,  220  Fed. 
339,  340,  holding  not  essential  that  instrument,  by  which  inventor  assigns 
patent  to  be  issued,  should  contain  request  that  patent  issue  to  assignee; 
In  re  Pearsall,  31  App.  D.  C.  268,  Moore  v.  United  States,  32  App.  D.  C. 
249  and  Hildreth  v.  Auerbach,  200  Fed.  972,  all  holding  pttent  when  as- 
signed vests  in  assignee  although  issued  in  name  of  inventor;  Consolidated 
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Rubber  Tire  Co.  v.  B.  F.  (Goodrich  Co.,  195  Fed.  766,  holding  assignment 
of  right  to  patent  pending  application  abd  before  issuance  of  patent  vests 
title  in  assigpaee,  although  in  name  of  assignor;  Wende  v.  Horine,  191  Fed. 
621  y  holding  assignment  by  applicant  carries  with  it  right  of  assignment  to 
patent  when  issued;  Ball  v.  Coker,  168  Fed.  308,  holding  patent  right  docs 
not  pass  to  general  assignee  or  receiver  of  property  of  owner;  Peters  v. 
Union  Biscuit  Co.,  120  Fed.  687/  holding  licensee  whose  license  does  not 
amount  to  assignment  is  not  necessary  party  complainant  to  suit  for  in- 
fringement; D.  M.  Sechler  Carriage  Co.  v.  Deere  &  Mansur  Co.,  113  Fed. 
287,  51  C.  G.  A.  242,  construing  an  instrument  as  an  assignment  and  not  a 
niere  license;  Richardson  Shoe  Machinery  Co.  v.  Essex  Mach.  Co.,  207 
Mass.  222,  93  N.  E.  652,  holding  that  before  issuance  of  patent,  and  pend- 
ing application  for  allowance,  inventor  or  assignee  has  inchoate  right  of 
property  in  invention;  Qould  Storage  Battery  Co.  v.  Electric  Storage  Bat- 
tery Co.,  192  Fed.  30,  112  C.  C.  A.  416,  arguendo;  Moore  v.  Marsh,  7  WalL 
521,  19  L.  Ed.  39,  holding  owner  having  sold  patent  may  recover  for  in- 
fringement committed  while  he  was  owner;  Philadelphia  etc.  R.  R.  Co.  v. 
Trimble,  10  Wall.  379,  3dO,  19  L.  Ed.  952.  Emmons  v.  Sladdin,  8  Fed.  Cas. 
683,  and  Maurice  v.  Devol,  23  W.  Va.  255,  all  holding  that  assignment  car- 
ried the  patent  and  extensions  whensoever  issued;  Littlefield  v.  Perry,  21 
Wall.  225,  22  L.  Ed.  580,  holding  supplementary  reservation,  after  absolute 
conveyance,  will  not  take  away  grantee's  right  to  sue  in  Federal  courts; 
Hendrie  v.  Sayles,  98  U.  S.  549,  551,  552,  555,  25  L.  Ed.  177, 178, 179,  holding 
ajBsignee  could  obtain  a  renewal;  De  La  Vergne  Refrigerating  Machine  Co. 
V.  Featherstone,  147  U.  S.  223,  229,  37  L,  Ed.  143,  13  Sup.  Ct.  286,  288, 
holding  patent  issued  after  inventor's  death  would  inure  to  grantee;  Dur- 
ham V.  Seymour,  161  U.  S.  238,  40  L.  Ed.  683,  16  Sup.  Ct.  454,  holding 
right  to  apply  for  patent  cannot  be  reg^ded  for  jurisdictional  purposes  as 
property;  United  States  Stamping  Co.  v.  Jewett,  18  Blatchf.  477,  7  Fed. 
877,  holding  patent  became  vested  in  assignee  upon  the  recording  of  the 
assignment ;  Wright  v.  Randel,  19  Blatchf.  502,  504,  8  Fed.  596,  599,  hold- 
ing recording  of  assignment  of  unpatented  invention,  on  which  no  patent 
is  to  be  issued  to  assignee,  is  not  constructive  notice;  Consolidated  Electric 
Light  Co.  V.  Edison  Electric  Light  Oo.,  23  Blatchf.  415,  25  Fed.  721,  722, 
where  patent  issued  to  first  assignee,  held  that  legal  title  vested  instantly 
in  third  assignee;  Sargent  v.  Seagrave,  2  Curt.  555,  Fed.  Cas.  12,365,  hold- 
ing inventor  may  make  and  sell  for  two  years  before  his  application; 
Chambers  v.  Smith,  5  Fed.  Cas.  427,  holding  assignee  of  exclusive  right  to 
use  patent  may  sue  in  his  own  name;  Consolidated  Electric  Light  Co.  v. 
McKeesport  Light  Co.,  34  Fed.  335,  holding  upon  issuance  legal  title  to 
patent  vested  in  ultimate  assignee;  Fruit  Cleaning  Co.  v.  Fresno  Home- 
Packing  Co.,  94  Fed.  848,  holding  patent  issued  to  copartnership  valid; 
Newton  v.  Buck,  77  Fed.  616,  23  C.  C.  A.  355,  as  the  equitable  title  passed 
by  the  sale,  the  subsequent  assignment  passed  no  interest;  Harrison  v. 
Morton,  83  Md.  478,  479,  35  Atl.  102,  holding  assignment  without  request 
to  commissioner  to  issue  patent  in  assignee's  name  conveys  an  equitable 
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title  only;  Currier  v.  Hallowell,  16,8  Mass.  266,  33  N.  E.  499,  holding  agree- 
ment gave  equitable  interest,  and  upon  issuance  assignee  had  right  to 
part  of  patent;  Burton  v.  Burton  etc,  R.  R.  Co.,  171  Mass.  439,  50  N.  E. 
1029,  holding,  before  issuance,  inventor  has  a  qualified  property  sufficient 
to  support  a  promise ;  May  v.  Page,  60  N.  Y.  629,  holding  covenant  did  not 
include  improvement  invented  previous  to  assignment,  and  so  distinct  as 
to  be  subject  of  a  new  patent;  Fuller  etc.  Co.  v.  Bartlett,  68  Wis.  80,  60 
Am.  Bep.  840,  31  N.  W.  760,  holding  State  court  can  compel  performance 
of  contract  to  assign  right  to  a  patent;  Union  Mfg.  Co.  v.  Lounsbury,  41 
N.  Y.  370,  arguendo. 

Distinguished  in  Fire  Ex.  Mfg.  Co.  v.  Graham,  16  Fed.  .563,  566,  which 
arose  under  a  special  act  of  Congress;  Pontiac  Knit  Boot  Co.  v.  Merino 
S.  Co.,  31  Fed.  287,  288,  289,  holding  one  recording  assignment,  with  knowl- 
edge of  prior  unrecorded  assignment,  and  procures  patent  in  his  own 
name,  holds  for  first  assignee. 

Under  act  of  1836,  an  assignment  conveying  less  than  the  nnqnalified 
monopoly  In  specified  territory  Is  a  mere  license^  and'  assignee  cannot  bring  suit 
in  his  own  name. 

Approved  in  Wayman  v.  Louis  lipp  Co.,  222  Fed.  681,  and  Victor  Talk- 
ing Machine  Co.  v.  American  Qraphophone  Co.,  189  Fed.  376,  both  holding 
licensee  not  estopped  to  purchase  valid  patent  subsequently  issued  to 
another,  and,  which  if  asserted,  shows  prior  patent  invalid  for  anticipa- 
tion; Slip  Scarf  Co.  v.  Blanchard,  206  Fed.  926,  one  not  exclusive  licensee 
of  patented  article  is  not  necessary  party  to  suit  for  infringement;  McRae 
V.  Smart,  120  Tenn.  423,  114  S.  W.  731,  and  St.  Louis  Street  Flushing 
Mach.  Co.  V.  Sanitary  Flushing  Mach.  Co.,  178  Fed.  926,  103  C.  C.  A.  666, 
both  holding  fact  that  license  is  oral  and  granted  after  application,  but 
before  issuance  of  patent,  does  not  make  it  invalid;  De  Forest  v.  Collins 
Wireless  Telephone  Co.,  174  Fed.  822,  823,  824,  holding  person  having  only 
exclusive  use  to  make,  use  and  sell,  within  certain  territory,  he  was 
licensee,  and  he  had  no  capacity  to  sue  in  own  name  or  restrain  infringers ; 
Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  900,  901,  holding  licensee 
of  patent  cannot  maintain  suit  for  infringement,  although  he  is  proper 
party  if  in  suit  by  patentee  his  rights  may  be  affected ;  Cortelyou  v.  Chas. 
Eneu  Johnson  &  Co.,  138  Fed.  117,  upholding  right  of  owner  of  patent 
for  rotary  neostyle  to  sell  machines  under  license  restriction  that  they 
shall  be  used  only  with  paper  and  ink  made  by  licensor;  Shepherd  v. 
Deitsch,  138  Fed.  84,  since  personal  license  granted  by  patentee  to  make 
and  vend  patented  article,  reserving  right  to  license  another,  is  not  an  as- 
signment, licensee  is  not  necessary  party  to  suit  for  infringement;  Empire 
City  Amusement  Co.  v.  Wilton,  134  Fed.  133,  where  bill  to  enjoin  infringe- 
ment of  copyright  in  two  plays,  right  to  use  of  which  plaintiff  acquired 
through  assignments  from  owners,  demurrer  to  bill  because  assignor  of 
one  of  plays  not  made  party  is  not  good ;  Webb  v.  Goldsmith,  127  Fed.  572, 
holding  under  Rev.  Stats.,  §  4919,  mere  assignee  of  claim  for  infringement 
•cannot  sue  in  own  name  for  infringement  of  patent,  irrespective  of  pro- 
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▼isiong  of  State  statute;  Excelsior  Wooden  Pipe  Co.  v.  Seattle,  117  Fed. 
144,  66  C.  C.  A.  156,  holding  licensee  under  patent  having  right  to  join 
patentee  as  eo-complainant  may  alone  prosecute  appeal  by  having  patentee 
summoned  and  his  refusal  to  appeal  recorded;  Excelsior  Wooden  Pipe  Co. 
V.  Allen,  104  Fed.  565,  44  C.  C.  A.  30,  holding  licensee  may  join  patentee 
as  party  plaintiff  in  suit  for  infringement  though  he  has  granted  adverse 
license;  McFadden  v.  Alexander,  154  Iowa,  720,  135  N.  W.  398,  holding 
plaintiffs  entitled  to  rescind  contract  for  purchase  of  interest  in  patent 
where  defendant  had  only  assignment  of  territorial  interest ;  National  Hol- 
low Brake  Beam  Co.  v.  Bakewell,  224  Mo.  229,  230,  123  S.  W.  568,  holding 
patentee  who  holds  merely  naked  title  cannot  sue  in  his  own  name  for 
infringement ;  Oliver  v.  Rumf ord  Chemical  Works,  109  U.  S.  82,  27  L.  Ed. 
864,  3  Sup.  Ct.  65,  and  Nelson  v.  McMann,  16  Blatchf .  147,  Fed.  Cas.  10,109, 
both  holding  right  acquired  was  that  of  licensee;  Birdsell  v.  Shaliol,  112 
U.  S.  486,  28  L.  Ed.  769,  5  Sup.  Ct.  245,  holding  judgment  by  patentee,  with- 
out joining  licelisee,  is  no  bar  to  bill  by  both  against  another  person  using 
same  machine;  Waterman  v.  Mackenzie,  138  XJ.  S.  255,  256,  257,  34  L.  Ed. 
925,  926,  11  Sup.  Ct.  335,  336,  Sanford  v.  Messer,  1  Holmes,  150,  Fed.  Cas. 
12,314,  and  Ingalls  v.  Tice,  14  Fed.  297,  all  holding  grant  of  right  to  manu-« 
facture  and  sell  (not  expressly  authorizing  grantee  to  use  it),  is  a  license; 
Pope  Mfg.  Co.  V.  Gormully  Mfg.  Co.,  144  U.  S.  250,  251,  36  L.  Ed.  424,  425, 
12  Sup.  Ct.  642,  holding  conveyance  of  patent  on  velocipedes,  so  far  as 
it  relates  to  saddles,  is  a  mere  license;  Potter  v.  Holland,  4  Blatchf.  212, 
Fed.  Cas.  11,329,  defining  a  ** licensee";  Perry  v.  Coming,  7  Blatchf.  200, 
203,  Fed.  Cas.  11,004,  and  Rapp,  v.  Kelling,  41  Fed.  792,  both  holding  as- 
signment of  all  right  within  specified  territory  warrant!^  suit  in  name  of 
grantee ;  Hill  v.  Whitcomb,  1  Holmes,  321,  Fed.  Cas.  6502,  and^Farrington 
v.  Gregory,  8  Fed.  Cas.  1089,  both  holding  grant  of  exclusive  right  to  use, 
rent  and  vend,  within  specified  territory,  a  mere  license;  Hammond  v. 
Hunt,  11  Fed.  Cas.  393,  and  Wilson  v.  Chickering,  14  Fed.  918,  where  ex- 
clusive license  has  been  granted,  licensee  and  patentee  must  join  in  suit 
for  infringement;  Theberath  v.  Celluloid  Mfg.  Co.,  3  Fed.  147,  holding 
assignment  of  patent,  short  of  entire  monopoly,  is  a  license ;  Gamewell  Fire 
Alarm  Tel.  Co.  v.  Brooklyn,  14  Fed.  256,  holding  right  **to  make,  use  and 
vend,"  for  certain  purposes,  is  a  license;  Hewitt  v.  Pennsylvania  Steel 
Co.,  24  Fed.  369,  dismissing  suit  where  all  parties  in  interest  were  not 
brought  in  until  patent  had  expired ;  Dick  v.  Struthers,  25  Fed.  104,  hold- 
ing receiver  of  corporation  is  not  invested  with  its  title  to  letters  patent; 
Bogart  V.  Hinds,  25  Fed.  485,  and  Cottle  v.  Krementz,  26  Fed.  495,  both 
holding  bill  by  license  alone  demurrable ;  Rice  v.  Boss,  46  Fed.  195,  hold- 
ing conveyance  of  right  "to  use,  manufacture  and  sell  rights  to  use,"  a 
mere  license;  Haffcke  v.  Clark,  50  Fed.  536,  1  C.  C.  A.  570.  holding,  on  dis- 
solution of  partnership  formed  to  manufacture  patented  article,  license 
expired;  Canton  Steel  Roofing  Co.  v.  Kanneberg,  51  Fed.  600,  where  there 
was  a  partial  assignment,  assignor  could  sue  elsewhere  without  joining  as- 
signee; ^lair  v.  Lippincott  Glass  Co.,  52  Fed.  226,  227,  holding  joint  suit 
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could  not  be  maintained  by  patentee  and  license  without  exdufiive  monop- 
oly; Union  Switch  &  Signal  Co.  y.  Johnson  Railroad  Signal  Co.,  62  Fed. 
869,  holding  licensee  to  ''make  and  use''  patented  article  is  not  a  necessary 
party  to  action  for  infringement;  Brush  Electric  Co.  y.  California  Eilectiic 
Light  Co.,  52  Fed.  960,  963,  3  C.  C.  A.  368,  holding  grant  of  exolusive 
license  to  sell  carries  implied  authority  to  join  owner  in  suit  for  infringe- 
ment; Russell  y.  Kern,  58  Fed.  383,  holding  conveyance  of  entire  patent, 
with  exception  of  two  mill  rights  heretofore  sold,  authorizes  assignee  to 
sue  for  infringement;  Van  Orden  y.  Nashville,  67  Fed.  332,  333,  holding 
part  owner  of  patent  must  join  co-owners  as  plaintiffs ;  Heaton-Peninsular 
Button-Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  290,  35  L.  R.  A.  730, 
25^  C.  C.  A.  267,  holding  licensee  of  patent  could  be  enjoined  for  violation 
of  condition  in  contract;  Kempton  v.  Bray,  99  Mass.  353,  holding  sole 
ajo^ent  on  commission  could  not  maintain  bill  for  infringement;  Webster  v. 
Ellsworth,  36  Fed.  328,  and  Jackson  v.  Allen,  120  Mass.  77,  construing 
grant  of  exclusive  right  to  sell  as  covenant  that  no  other  person  shall  sell 
with  consent  of  grantor ;  Standard  Button-Fastening  Co.  v.  Ellis,  159  Mass. 
449,  34  N.  £.  683,  holding  no  covenant  for  quiet  enjoyment  is  implied  in  a 
'license  of  patent;  Foe  v.  Stockton,  39  Mo.  App.  659,  holding  instrument 
to  be  a  license  and  not  an  assignment  of  patent;  Herzog  v.  He3anan,  151 
N.  T.  591,  56  Am.  St.  Rep.  648,  45  N.  E.  1128,  holding  invalidity  of  patent 
good  defense  to  action  for  purchase  price;  Home  v.  Chatham,  64  Tex.  38, 
holding  interest  assigned  was  not  a  mere  license;  Keene  y.  Wheatley,  14 
Fed.  Cas.  196,  arguendo. 

Distinguished  in  Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale  Co., 
199  Fed.  906,  118  C.  C.  A.  235,  holding  where  defendant  in  suit  for  in- 
fringement failed  to  introduce  evidence  in  proof  of  plaintiff's  want  of  title, 
he  is  not  entitled  to  reopen  case  on  ground  of  newly  discovered  evidence 
after  decree  affirmed  by  appellate  court;  Jackson  v.  Friestedt  Interlocking 
Channel  Bar  Co.,  159  Fed.  496,  holding  assignee  of  complainant,  after  suit 
brought  and  expiration  of  patent,  can  be  substituted  as  complainant  and 
file  original  bill  in  nature  of  supplemental;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  53,  35  L.  Ed.  66,  11  Sup.  Ct.  486,  holding 
contract  by  which  one  corporation  leased  all  its  cars,  etc.,  to  another,  and 
covenanted  not  to  engage  in  that  business,  unlawful;  Pope  Mfg.  Co.  v. 
GormuUy  etc.  ULig.  Co.,  34  Fed.  894,  holding  that  assignee  of  a  single  claim 
of  patent  may  maintain  bill  for  infringement;  Commercial  Union  Tel.  Co. 
y.  New  England  Tel.  etc.  Co.,  61  Vt.  251,  15  Am.  St.  Rep.  901,  6  L.  R.  A. 
165,  17  Atl.  1074,  holding  patentee  leasing  it  for  public  use,  cannot  restrict 
it  to  a  portion  of  the  public. 

A  prior  construction  and  use,  forgotten  or  abandoned,  will  not  Invalidate 
patent. 

Approved  in  Diamond  Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed.  402,  133 
C.  C.  A.  310,  holding  prior  use  to  invalidate  patent  must  have  become  an* 
established  fact  accessible  to  public ;  Moline  Plow  Co.  v.  Rock  Island  Plow 
Co.,  212  Fed.  732,  129  C.  C.  A.  337,  upholding  Lindgren  patent  for  im- 
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provement  in  disk  harrows;  Emerso^  ft  Norris  Co.  y.  Simpson  Bros.,  188 
Fed.  811y  holding  patent  had  heen  anticipated;  Ramsay  v.  Lynn,  187  Fed. 
222,  Anthracite  Separator  Co.  v.  Pollock,  176  Fed.  Ill,  Thompson  y.  Smith, 
33  App.  D.  C.  290  and  Ajax  Metal  Co.  y.  Brady  Brass  Co.,  155  Fed.  416, 
all  holding  that  prior  use  of  invention  must  be  something  more  than  acci- 
dental or  casual  use ;  Warren  Bros.  Co.  v.  Owosso,  166  Fed.  315,  92  C.  C.  A. 
227,  holding  certain  experiments  for  uses  of  asphalt  more  than  six  years 
before  complainant  obtained  patent  on  use  of  it  for  pavements  constituted 
abandoned  experiments  which  did  not  anticipate  patent;  Automatic  Weigh- 
ing Mach.  Co.  y.  Pneumatic  Scale  Corp.,  166  Fed.  ^6,  92  C.  C.  A.  206, 
holding  mere  conception  is  not  an  invention  unless  ftXlowed  by  actual  re- 
duction to  practice;  Davis  &  Roesch  Temperature  Controlling  Co.  y. 
National  Steam  Specialty  Co.,  164  Fed.  193,  holding  inventor  by  delay  in 
applying  for  patent  may  lose  his  right  to  one;  Buser  v.  Novelty  Tufting 
Mach.  Co.,  151  Fed.  444,  493,  81  C.  C.  A.  16,  holding  patent  void  on  evi- 
dence that  defendants  made  and  used  many  years  prior  to  patents  machine 
embodjdng  all  essential  features  of  patents;  Acme  Flexible  Clasp  Co.  V. 
Gary  Mfg.  Co.,  96  Fed.  347,  holding  mere  secret  practice  of  process  or 
physical  presence  of  product  is  not  anticipation  unless  public  acquires 
therefrom  knowledge  suf&cient  to  enable  one  skilled  in  the  art  to  practice 
the  invention;  Mason  v.  Hepburn,  13  App.  D.  C.  92,  holding  where 
knowledge  of  invention  is  known  only  to  inventor  and  fellow-workmen  and 
seven  years  elapse,  these  facts  will  not  prevent  inventor  from  receiving 
patent;  Wurts  v.  Harring^n,  10  App.  D.  C.  155,  holding  v/here  inventor 
of  electrical  devise  made  trials  before  skilled  electricians  to  their  satis- 
faction in  connection  with  lighting  system  of  factory,  it  was  reduced  to 
practice;  Seymour  v.  Osborne,  11  Wall.  552,  20  L.  Ed.  41,  and  Johnson 
y.  Root,  2  ClifE.  126,  Fed.  Cas.  7409,  both  holding  desertion  proven  by 
showing  inventor  broke  up  patent  and  laid  it  aside  without  definite  inten- 
tion of  resuming;  Hall  v.  Bird,  6  Blatchf.  443,  Fed.  Cas.  5926,  and  Harts- 
horn y.  Tripp,  7  Blatchf.  125,  Fed.  Cas.  6168,  holding,  where  prior  machine 
was  abandoned  and  forgotten,  it  would  not  invalidate  patent;  Wilson  v. 
Coon,  18  Blatchf.  547,  6  Fed.  626,  holding  prior  patent  did  not  anticipate 
the  second;  Davis  v.  Brown,  19  Blatchf.  275,  9  Fed.  656,  holding  alleged 
prior  invention  was  a  mere  experiment;  Searls  v.  Bouton,  20  Blatchf.  429, 
12  Fed.  142,  holding  defense  not  alleged  in  statutory  terms;  Cahoon  v. 
Ring,  1  Cliff.  611,  Fed.  Cas.  2292,  holding  machine  used  only  as  an  experi- 
ment would  not  invalidate  patent;  White  v.  Allen,  2  Cliff.  230,  Fed.  Cas. 
17,535,  holding  invention  not  abandoned,  where  inventor  only  intended  to 
postpone  his  applicatioh;  Albright  v.  Celluloid  etc.  Co.,  1  Fed.  Cas.  322, 
holding  experiments  are  not  anticipations;  Bullock  Printing  Press  Co.  v. 
Jones,  4  Fed.  Cas.  660,  holding  that  invention  had  not  been  anticipated; 
Borrows  v.  WetheriU,  4  Fed.  Cas.  851,  holding  where  one,  with  knowledg;e 
of  another's  unsuccessful  operations,  perfects  the  process,  the  latter  is  en- 
titled to  the  patent;  £x  parte  Dedericks,  7  Fed.  Cas.  344,  and  Wickersham 
V.  Singer^  29  Fed.  Cas.  1138^  both  holding  withdrawal  of  application  and 
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lapse  of  time,  constitute  an  abandoiunent ;  Pickering  v.  McCuUough,  19 
Fed.  Cas.  582,  and  Shoup  y.  Henrici,  22  Fed.  Gas.  27,  both  holding  that 
abandoned  patent  innres  to  benefit  of  the  public;  Ransom  y.  New  York, 
20  Fed.  Cas.  293,  holding  unsuccessful  experiment  abandoned  will  not 
invalidate  patent  subsequently  granted ;  Reeves  v.  Keystone  Bridge  Co.,  20 
Fed.  Cas.  469,  declaring  that  illustrative  drawings  cannot  invalidate  a 
subsequently  granted  patent;  Rich  v.  Lippincott,  20  Fed.  Cas.  675,  dis- 
cussing prior  invention  and  abandonment;  Sturtevant  v.  Gree^ough,  23 
Fed.  Cas.  337,  holding  abandonment  of  a  perfected  invention  cannot  affect 
the  question  of  priority;  Electrical  Accumulator  Co.  v.  Julien  Electric  Co., 
38  Fed.  128,  holding  evidence  insufficient  to  rebut  presumption  of  novelty; 
Zinsser  v.  Kremer,  39  Fed.  114,  holding  secret  prior  use  no  defense ;  Olds  v. 
Brown,  41  Fed.  703,  holding  patent  had  been  anticipated;  Corser  v.  Brat- 
tleboro  Overall  Co.,  59  Fed.  782,  holding  affidavit  of  third  person  that  he 
showed  plaintiff  ho^  to  make  the  improvement  will  not  defeat  patent; 
Dalby  v.  Lynes,  64  Fed.  379,  that  certain  articles  were  made  for  samples 
establishes  defense  of  prior  use ;  Lamson  v.  Martin,  159  Mass.  562,  565,  35 
N.  E.  80,  81,  holdii^  conception  of  an  idea  does  not  constitute  an  invention. 
Distinguished  in  Coffin  v.  Ogden,  18  Wall.  124,  21  L.  Ed.  823,  holding 
defense  good  where  defendant  proves  a  prior  working,  known  to,  five  per- 
sons ;  Russell  &  E.  Mfg.  Co.  v.  irfallory,  10  Blatchf .  149,  Fed.  Caa.  12,166, 
holding  lapse  of  time  is  not  per  se  an  abandonment;  Babcock  v.  Degener, 
2  Fed.  Cas.  297,  298,  merely  withholding  invention  from  the  public  does 
not  constitute  an  abandonment;  Northwestern  Fire  Ex.  Co.  v.  Philadelphia 
Fire  Extinguisher  Co.,  18  Fed.  Cas.  400,  holding  public  trial  of  machine 
cannot  be  regarded  as  a  mere  experiment. 

xWho  is  true  and  first  inventor.    Note,  20  E.  B.  0.  188,  185. 

Miscellaneous.  Cited  in  *Rockef eller  y.  O'Brien,  224  Fed.  545,  to  point 
that  whole  statute  must  be  read  together  to  ascertain  legislative  intent^ 
Ex  parte  Hayden,  11  Fed.  Cas.  895,  erroneously. 

10  How.  609^10,  IS  L.  Ed.  517,  GAYLEB  T.  WIIJ>EB. 

Judgment  will  not  be  opened  to  enable  plaintiff  in  error  to  correct  aa  alleged 
mistake  in  a  hill  of  exceptions. 

Approved  in  Ryder  v.  Phoenix  Ins.  Co.,  101  Mass.  551,  holding,  as  all 
the  facts  had  been  within  the  knowledge  of  plaintiff,  they  showed  no  cause 
for  vacating  judgment;  Jelley  v.  Roberts,  50  Ind.  8,  holding  appellate 
court  will  not  by  mandamus  compel  judge  to  amend  bill  of  exceptions. 

Distinguished  in  Miners'  Bank  v.  Kingston,  204  Mo.  699,  103  S.  W.  30, 
holding  on  application  for  review  and  setting  aside  of  judgment  where 
defendants  had  not  been  served  nor  appeared,  evidence  that  they  as  actual 
tenants  of  property  levied  on  were  not  notified  of  attachment  was  sufficient 
to  obtain  review. 
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10  How.  511-540,  13  Xi.  Ed.  518,  EAST  HABTFOBD  T.  HABTFOBD  BBIDOB 
OO. 

Iaw  grftnting  to  a  town  tbe  right  to  keep  a  ferry  across  a  public  riyer  doea 
not  amount  to  a  contract,  and  may  be  revoked  by  legislature. 

Approved  in  Hunter  v.  Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159,  28  Sup- 
Ct.  40,  taxpayers  of  lessor  municipality  annexed  under  Pennsylvania 
statute  of  1906  to  larger  municipality  are  not  deprived  of  property  without 
due  process  by  reason  of  burden  of  additional  taxation  resulting  from 
consolidation;  Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196  U.  S.  549,  49 
L.  Ed.  595,  25  Sup.  Ct.  327,  upholding  Mass.  Laws  1898,  c.  678,  abrogating 
provisions  of  contract  bety^^een  city  and  street  railway  with  reference  to 
repairing  of  streets;  Steele  County  v.  Erskine,  98  Fed.  219,  39  C.  C.  A. 
173,  upholding  retroactive  statute  legalizing  action  of  municipality ;  Ensley 
V.  Simx)son,  166  Ala.  377,  52  South.  65^  holding  that  as  municipal  corpora- 
tions are  created  as  agencies  for  exercising  such  governmental  powers  aa 
are  intrusted  to  them,  and  may  be  modified,  a  statute  destroying  such  cor* 
poration  is  not  invalid;  Boston,  Petitioner,  221  Mass.  478,  109  N.  £.  393, 
holding  that  legislature  can  impose  upon  one  town  part  of  expense  of 
erecting  and  maintaining  bridge  within  limits  of  another  town;  Saginaw 
County  Suprs.  v.  Hubinger,  137  Mich.  76,  100  N.  W.  263.  upholding  Loc. 
Acts  1901,  p.  114,  amending  township  road  act  and  exempting  such  town- 
ships from  taxation  for  county  roads;  Inhabitants  of  Town  of  Phillips- 
burg  V.  Board  of  Public  Utility  Commrs.,  85  N.  J.  L.  144,  88  Atl.  1097^ 
holding  that  order  of  commissioners  of  town  directing  chaise  of  gauge  of 
tracks  of  railroad  company  was  within  their  jurisdiction;  Southern  As- 
sembly V.  Palmer,  166  N.  C.  80,  82  S.  E.  20,  upholding  statute  in  regard 
to  exempting  from  taxation  property  held  for  charitable  or  religious  pur- 
poses; State  V.  Milwaukee  Electric  Ry.  etc.  Co.,  157  Wis.  125,  147  N.  W* 
234,  upholding  municipal  ordinance  requiring  street  railroad  to  keep  road- 
bed in  repair;  Simpson  v.  Stoddard  Co.,  173  Mo.  472,  73  S.  W.  712, 
arguendo;  Town  of  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  541, 
13  L.  Ed.  681,  reaffirming  the  principal  case;  Newton  v.  Commissioners, 
100  XT.  S.  558,  25  L.  Ed.  711,  holding  act  providing  for  ''permanent'' 
county  seat  not  a  contract;  Williamson  v.  New  Jersey,  130  U.  S.  199,  32 
L.  Ed.  919,  9  Sup.  Ct.  457,  holding  statute  giving  power  of  taxation  to 
township  repealable;  New  Orleans  v.  New  Orleans  Water  Works  Co.,  142 
U.  S.  89,  35  L.  Ed.  946,  12  Sup.  Ct.  146,  upholding  repeal  of  statute  pro- 
viding that  municipality  may  set  off  taxes  against  water  rates;  Jones  v. 
Pensacola,  13  Fed.  Cas.  1005,  holding  that  legislature  can  dissolve  a  muni- 
cipality; Grand  Rapids  etc.  Power  Co.  v.  Grand  Rapids  etc.  Gas  Co.,  33 
Fed.  673,  holding  city  ordinance  ultra  vires  and  void;  Erskine  v.  Steele 
County,  87  Fed.  634,  upholding  law  validating  former  invalid  contract  of 
municipality;  Wells  v.  Cole,  27  Ark.  611,  612,  holding  legislature  cannot 
make  certificates  of  State  indebtedness  receivable  in  payment  of  county 
or  school  district  taxes;  Hart  v.  Burnett^  15  Cal.  612,  holding  municipal 
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lands  to  which  San  Francisco  succeeded  were  within  control  of  State 
sovereignty;  Payne  v.  Treadwell,  16  Cal.  236,  holding  legislative  validat- 
ing of  alcalde  grants  to  be  effectual;  Fall  v.  County  of  Sutter,  21  Cal. 
252,  holding  granting  of  franchise  for  erection  of  second  bridge  valid; 
Hartford  Bridge  Co.  v.  Union  Ferry  Co.,  29  Conn.  229,  holding  resolution 
meant  that  the  then  existing  ferries  should  be  discontinued;  State  v.  Will- 
iams, 68.  Conn.  141,  35  Atl.  25,  holding  legislature  can  impose  burden  of 
constructing  and  maintaining  bridges  on  such  territorial  divisions  as  seem 
equitable ;  Savannah  &  T.  R.  R.  v.  Mayor  etc.  of  Savannah,  45  (}a.  608,  hold- 
ing State  has  right  of  eminent  domain  over  public  streets;  Wright  v.  Nagle, 
48  Ga.  392,  holdiiig  inferior  court  could  not  grant  exclusive  right  to  build 
bridges;  Lucas  v.  Board  of  Commra.,  44  Ind.  534,  567,  holding  act,  so  far 
as  it  provides  for  divesting  counties  of  stock  already  subscribed  and  paid 
for,  is  not  unconstitutional;  Welch  v.  Bowen,  103  Ind.  257,  2  N.  E.  725, 
holding  power  to  change  or  repeal ,  order  regulating  running  at  large  of 
animals,  is  continuing;  Mayor  etc.  of  Baltimore  v.  State,  15  Md.  386,  hold- 
ing constitutional  law  transferring  police  powers  from  city  council  to  board 
of  commissioners;  Mayor  etc.  of  Hagerstown  v.  Sehner,  37  Md.  193,  hold- 
ing law  was  not  invalid  because  it  might  subject  taxpayers  to  increased 
taxation ;  Commissioners  on  Inland  Fisheries  v.  Holyoke  Water  Power  Co., 
104  Mass.  459,  6  Am.  Rep.  259,  holding  corporation  authorized  to  build 
a  dam  may  be  required  to  construct  a  fishway ;  St.  Louis  v.  Gas  Light  Co., 
5  Mo.  App.  513,  holding  powers  given  by  State  for  governmental  pur- 
poses may  be  altered  or  withdrawn;  Dow  v.  Northern  R.  R.,  67  N.  H.  47, 
36  Atl.  534,  though  charter  reserved  right  to  repeal,  lease  in  compliance 
with  subsequent  s^tatute,  was  held  invalid  as  to  dissenting  stockholders; 
People  V.  Kerr,  27  N.  T.  199,  holding  legislative  appropriation  of  street 
for  public  use  is  not  a  taking  of  private  property;  Parkhurst  v.  Capital 
City  Ry.  Co.,  23  Or.  479,  32  Pac.  306,  holding  general  grant  of  powers 
to  municipality  will  not  authorize  the  bestowing  of  exclusive  privileges; 
Alexander  v.  McKenzie,  2  S.  C.  91,  holding  political  offices  may  be  abol- 
ished by  legislature;  State  v.  Addison,  2  S.  C.  504,  holding  that  the  ordi- 
nance had  exempted  the  property  from  taxation,  but  that  the  State  Con- 
stitution made  them  liable  from  time  of  its  adoption;  Bass  v.  Fontleroy, 

11  Tex.  705,  holding  legislature  may  alter  or  abolish  county  buildinpfs; 
Tugwell  V.  Eagle  Pass  Ferry  Co.,  74  Tex.  493,  13  S.  W.  654,  holding 
grantee  of  ferry  privilege  may  enjoin  one  operating  competing  ferry  with- 
out a  license;  Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  155,  62  Am.  Dec. 
637,  holding  legislature  could  require  railroads  to  construct  cattle-guards; 
Burroughs  v.  Peyton,  16  Gratt.  489,  491,  holding  one  providing  substitute 
is  not  exempt  from  subsequent  call  to  service;  Clarke  v.  Tyler,  30  Gratt. 
147,  holding  fine  could  be  discharged  in  coupons;  Roper  v.  McWhorter, 
77  Va.  219,  holding  board  could  not,  without  legislative  authority,  lease 
the  ferries;  Supervisors  v.  Luck,  8Q  Va.  225,  holding  act  granting  right 
to  build  bridge  repealable;  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia 
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Transp.  Co.,  26  W.  Ya.  354,  holding  no  legislature  can  deprive  subsequent 
legislature  of  rights  of  government;  Attorney-General  v.  Chicago  etc. 
R.  R.  Co.,  36  Wis.  566,  where  right  to  take  tolls  is  fixed  by  charter,  legis- 
lature cannot  regelate  tolls;  Richland  Co.  v.  Village  of  Richland  Center, 
59  Wis.  598,  18  N.  W.  600,  holding  counties  acquired  no  vested  right  to- 
disposition  of  license  moneys;  Watson  Seminary  v.  Pike  Co.  Court  (Mo.),. 
50  S.  W.  884,  holding  repealable  act  appropriating  fines  to  a  school; 
dissenting  opinion  in  Dodge  v.  Woolsey,  18  How.  379,  15  L.  Ed.  421,  and 
dissenting  opinion  in  State  Bank  of  Ohio  v.  Knoop,  16  How.  403,  14  L.  Ed. 
991,  majority  holding  unconstitutional  law  levyii^  greater  tax  on  bank 
than  amount  stipulated  in  its  charter,  dissenting  opinion  in  Loan  Assn. 
V.  Topeka,  20  Wall.  668,  22  L.  Ed.  462,  majority  holding  unconstitutional 
statute  authorizing  bonds  in  aid  of  private  manuf acturies ;  dissenting- 
opinion.  in  Scobey  v.  Gibson,  17  Ind.  577,  majority  holding  invalid  act 
providing  for  redemption  of  real  property  sold  on  judgment  upon  exist- 
ing contracts. 

Distingn^ished  in  Lahr  v.  Metropolitan  etc.  R.  R.  Co.,  104  N.  Y.  293,  10 
N.  E.  533,  holding  l^islature  could  not  sanction  the  construction  of  an 
elevated  road  in  street  without  providing  compensation. 

Remedy  for  interference  with  ferry.    Note,  12  Am.  Dec.  296. 

Legislative  control  over  the  property  of  municipalities.  Note,  35  Am.. 
St.  Rep.  539. 

Repeal  or  modification  of  statute  affecting  municipal  corporation  as 
impairment  of  obligation  of  contract  between  State  and  municipality. 
Note,  4  Ann.  Gas.  794,  795. 

Right  to  take  tolls  without  franchise.    Note,  37  L.  B.  A.  715. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  eontrol 
their  local  administration  and  property.    Note,  48  L.  B.  A.  490. 

Establishment,  regulation  and  protection  of  ferries.  Note,  59  L.  E.  A*. 
655. 

Act  decided  by  State  court  to  be  imconMtntloiial  may  not  be  broufltht  to 
Supreme  Oonxt  for  revision. 

Approved  in  Mobile  &  0.  R.  R.  v.  Tennessee,  153  U.  S.  496,  88  L.  Ed. 
796,  14  Sup.  Ct.  971,  holding  Supreme  Court  can  revise  judgment  of  State 
eourt  deciding  that  exemption  provision  in  charter  did  not  forbid  tax; 
In  re  Wyllie,  2  Hughes,  461,  Fed.  Cas.  18,112,  holding  *' State  exemption 
laws,"  as  settled  by  its  highest  court,  is  conclusive. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  576. 

Contribution  for  debt  on  division  of  municipal  corporation.  Note, 
11  Am.  Bop.  605. 

Division  of  territory  of  municipality,  town  or  county  as  affecting 
assets  and  liabilities.    Note,  89  L.  B.  A.  (N.  S.)  286. 
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10  How.  641,  13  Zi.  Ed.  531,  EAST  HABTFOBD  v.  EABTFOBD  BBIDOE  00. 

Not  cited. 

10  How.  541-667,  13  L.  Ed.  531,  VILI«AIiOBOS  y.  tlNITED  STATES. 

In  cases  of  vagne  description,  no  particular  land  has  been  segregated  hj  the 
grant,  and  no  survey  can  be  ordered. 

Approved  in  Sena  v.  United  States,  189  U.  S.  238,  47  L.  Ed.  790,  23  Sup. 
Ct.  597,  holding  where  boundaries  of  Spanish  grant  are  defined  with 
accuracy,  they  will  not  be  controlled  by  vague  and  unintelligible  terms  as 
to  quantity;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644,  holding  grant 
void  for  uncertainty. 

10  How.  667-^86,  13  L.  Ed.  637,  ST.  JOHN  V.  PAINE. 

Vessel  on  starboard  tack  has  right  to  keep  course;  one  on  larboard  tado 
must  give  way  or  be  answerable  for  consequences. 

Approved  in  Bentley  v.  Coyne,  4  Wall.  511,  18  L.  Ed.  458,  The  Delaware, 

1  Biss.  112,  Fed.  Cas.  3760,  The  F.  W.  Gilford,  7  Hiss.  252,  254,  Fed. 
Cas.  5166,  and  Wells  v.  The  Anne  Caroline,  29  Fed.  Cas.  641,  all  reafifirming 
rule. 

Distinguished  in  The  Ann  Caroline,  2  Wall.  545,  17  L.  Ed.  884,  hold- 
rule  not  applicable  where  its  observance  would  probably  produce  a  col- 
lision. \ 

Vessel  having  the  wind  free  must  get  out  of  way  of  vessel  close-hauled. 
Approved  in  The  Gov.  Ames,  187  Fed.  46,  109  C.  C.  A.  94,  vessel  has 
"wind  aft"  within  meaning  of  Navigation  Rules,  art.  XVII,  subd.  e, 
when  it  is  not  more  than  two  and  one-half  points  directly  aft;  The  John 
Stuart,  4  Blatchf.  446,  Fed.  Cas.  7427,  holding  close-hauled  vessel  not 
liable  in  collision  for  keeping  her  course;  Crowel  v.  The  Bark  Radama, 

2  Cliff.  554,  Fed.  Cas.  3442,  holding  close-hauled  vessel  changing  her 
course  subsequently  is  liable;  Dickinson  v.  The  Catharine,  7  Fed.  Cas.  678, 
holding  schooner  sailing  free,  without  lookout,  liable  for  failure  to  keep 
out  of  way  of  close-hauled  vessel;  The  Maria  and  Elizabeth,  7  Fed.  254, 
placing  the  responsibility  upon  the  vessel  sailing  free. 

Rights  and  duties  of  vessels  in  navigable  waters  as  to  navigation. 
Note,  75  Am.  Dec.  604. 

Steam  vessels  are  under  the  same  obligations  as  a  sailing  vessel  going  ftee. 
Approved  in  Lonan  v.  The  C.  H.  Northram,  15  Fed.  Cas.  799,  and  Reed 
V.  The  New  Haven,  20  Fed.  Cas.  449,  both  holding  that  steamers  should 
keep  out  of  the  traok  of  sailing  vessels;  The  Johnson,  9  Wall.  153,  19 
L.  Ed.  611,  arguendo. 

Steamers  meeting  must  pot  the  helm  aport. 
Approved  in  Wheeler  v.  The  Eastern  State,  2  Curt.  143,  Fed.  Cas.  17,494, 
declaring  that  a  local  usage  cannot  vary  the  rule ;  The  Louisa,  3  Ware,  132, 
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Fed.  Cas.  8529,  Haney  v.  The  Louisiana,  11  Fed.  Cas.  424^  and  Pennsyl- 
yania  Coal  Co.  v.  The  Queen  Yiotoria,  19  Fed.  Cas.  188,  reasserting  rule. 

Steamer  meeting  a  sailing  vessel  dose-hauled,  or  having  the  wind  free, 
nmst  take  measures  to  avoid  the  latter,  which  should  keep  its  course. 

Approved  in  The  Steamer  Oregon  v.  Rocca,  18  How.  572,  15  L.  Ed.  516, 
Baker  v.  The  City  of  New  York,  1  Cliff.  81,  Fed.  Cas.  765,  and  Bestoso 
v.  United  States  etc.  Co.,  9  La.  Ann.  268,  all  holding  steamer  not  observ- 
ing rule  prima  facie  at  fault ;  New  York  etc.  S.  S.  Co.  v.  Rumball,  21  How. 
385,  16  L.  Ed.  149,  The  Northern  Indiana,  3  Blatchf.  99,  110,  Fed.  Cas. 
10,320,  and  Pope  v.  The  R.  B.  Forbes,  1  Cliff.  338,  Fed.  Cas.  11,275,  all 
holding  steamer  liable;  Wa^rd  v.  The  Brig  Fashion,  Newb.  29,  31,  6  Mc- 
Lean, 173,  175,  176,  Fed.  Cas.  17,154,  holding  steamer  at  night  should 
slacken  her  speed;  The  Pilot,  1  Biss.  16^  Fed.  Cas.  11,168,  holding  sail 
vessel  recklessly  crossing  line  of  a  steamer  not  entitled  to  recovery  for  in- 
jury received;  The  Louisa,  3  Ware,  131,  Fed.  Cas.  8529,  reaffirming  rule; 
Haney  v.  The  Louisiana,  Taney, "  611,  Fed.  Cas.  6021,  The  Osprey,  1 
Sprague,  254,  Fed.  Cas.  10,606,  and  Philadelphia  etc.  R.  R.  Co.  v.  Kerr,  33 
Md.  339,  and  The  Free  State,  1  Brown  Adm.  263,  267,  Fed.  Cas.  5090,  all 
holding  propeller  meeting  sailing  vessel  at  night,  with  ^plenty  of  sea  room, 
need  not  slacken  speed;  Mazeas  v.  The  J.  D.  Peters,  14  Sawy.  435,  42  Fed. 
269,  holding  steamer  had  not  sustained  the  burden  to  show  collision  was 
not  her  fault ;  Judd  Linseed  etc.  Oil  Co.  v.  The  Steamer  Java,  1  Holmes,  19, 
Fed.  Cas.  7559,  and  The  Golden  Grove,  13  Fed.  688,  691,  both  holding 
steamship  liable;  Waldorf  v.  The  New  York,  1  Flipp.  53,  56,  Fed.  Cas. 
17,057,  holding  if  collision  cannot  otherwise  be  prevented,  sailing  vessel 
may  change  its  conrse;  Ward  v.  Chamberlain,  29  Fed.  Cas.  174,  holding 
some  of  the  rules  applicable  to  rivers,  when  applied  to  open  sea,  are  more 
apt  to  produce  than  avoid  collisions;  McWilliams  v.  The  Vim,  12  Fed.  914, 
holding  steamer  not  relieved  by  previous  fault  of  sailing  vessel;  The  City 
of  New  York,  15  Fed.  629,  holding  steamer  in  fog  not  going  at  moderate 
speed  liable  for  collision;  Hurd  v.  Reeve,  12  Fed.  Cas.  1008,  if  collision 
would  not  have  happened  if  said  vessel  had  held  her  course,  the  latter  is 
liable ;  The  Fairbanks,  9  Wall.  422,  19  L.  Ed.  709,  arguendo. 

Distinguished  in  The  Propeller  Monticello  v,  Mollison,  17  How.  154, 
15  L.  Ed.  70,  where  there  was  no  immediate  danger  of  collision  when  the 
schooner  changed  her  course;  New  York  &  B.  T.  Co.  v.  Philadelphia  &  S. 
S.  N.  Co.,  22  How.  472,  16  L.  Ed.  899,  holding  propeller  towing  barge  not 
within  the  rule. 

Qualified  in  The  Scotia,  7  Blatchf.  311,  Fed.  Cas.  12,513,  holding  it  may 
be  shown  the  steamer  exercised  due  care. 

The  duties  required  of  two  or  more  vessels  on  navigable  waters  to 
avoid  injuring  each  other  and  their  occupants.  Note,  121  Am.  St. 
Bep.  43,  45.  , 

Competent  lookout  stationed  forward,  is  indispensable  to  exempt  steamboat 
from  l>lame  in  collision  at  night. 
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Approved  in  Mooney  v.  Carter,  152  Fed.  149,  81  C.  C.  A.  365,  holding  no 
recovery  could  be  had  'W^here  both  steamer  and  deceased  had  been  in  fault 
for  violating  navigation  rules ;  Brigham  v.  Luckenbach,  140  Fed.  326,  hold- 
/  ing  tug  leaving  Portland  harbor  liable  for  collision  with  schooner  caused 
by  inattention  of  lookout;  The  Steamboat  New  York  v.  Rea,  18  How.  225^ 
15  L.  Ed.  361,  holding  also  that  steamboat  was  at  fault  in  not  having  a 
sufficient  lookout  as  also  The  Ottawa,  3  Wall.  273,  18  L.  Ed.  167,  Ward 
V.  The  Ogdensburgh,  Newb.  151,  5  McLean,  634,  Fed.  Cas.  17,158,  all- 
holding  similarly;  The  Morning  Star,  4  Biss.  67,  Fed.  Cas.  9817,  holding 
that  pilot  was  not  a  sufficient  lookout;  Beavers  v.  The  North  America,  3 
Fed.  Cas.  12,  The  Leland,  19  Fed.  776,  the  St.  Nicholas,  49  Fed.  679,  and  ' 
Reed  v.  The  New  Haven,  20  Fed.  Cas.  448,  all  holding  failure  to  keep 
proper  lookout  is  prima  facie  evidence  of  responsibility  for  collision;  The 
Magnolia,  16  Fed.  Cas.  482,  holding  steamer  responsible  for  collision  which 
a  better  lookout  might  have  prevented;  Todd  v.  The  James  Adger,  23  Fed. 
Cas.  1351,  holding  steamer  moving  at  night  should  keep  a  proper  lookout 
and  reduce  its  speed ;  The  Ant,  10  Fed.  297,  and  The  George  W.  Childs,  67 
Fed.  271,  both  holding  steamer  is  bound  to  have  a  lookout,  independent  of 
the  helmsman;  The  Excelsior,  12  Fed.  200,  holding  captain  abaft  of  wheel 
an  insufficient  lookout;  The  Manhasset,  34  Fed.  418,  holding  that  necessity 
of  lookout  on  steamer  at  night  is  imperative;  Kelsey  v.  Barney,  12  N.  Y. 
431,  holding  party  using  all  the  care  exacted  by  law  under  the  circumstances 
is  not  liable;  The  Cambridge,  2  Low.  23,  Fed.  Cas.  2334,  arguendo. 

Navigation — Duty  to  keep  competent  and  vigilant  lookout.  '  Note,  75 
Am.  Dec.  605. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent  to- 
ward one  not  sustaining  contractual  relation.    Note,  27  L.  R.  A.  18S» 

Miscellaneous.  Cited  in  Foster  y.  The  Miranda,  Newb.  232,  6  McLean^ 
227,  Fed.  Cas.  4977;  North  Shore  etc.  Ferry  Co.  v.  The  Huguenots,  18  Fed- 
Cas.  381. 

10  How.  586-609,  IS  !■.  Ed.  651,  NEWTON  v.  STEBBIN8. 

Steamer  should  take  necessary  precautions  to  avoid  sailing  yaBsd,  wblch 
should  keep  her  course. 

Approved  in  The  Colorado,  91  U.  S.  701,  23  L.  Ed.  888,  where  sailing 
vessel  kept  her  course,  propeller  must  show  the  exercise  of  every  reason- 
able precaution ;  The  Osprey,  1  Sprague,  255,  Fed.  Cas.  10,606,  and  Parrott 
V.  Knickerbocker  Ice  etc.  Co.,  46  N.  Y.  368,  following  rule;  Bestoso  v. 
United  States  Mail  S.  S.  Co.  of  N.  Y.,  9  La.  Ann.  268,  holding  burden  was 
on  steamer  to  show  accident  was  unavoidable. 

Distinguished  in  Baker  v.  City  of  New  York,  1  Cliff.  75,  Fed.  Cas.  765,. 
holding  rule  not  controlling  before  vessels  have  approached  to  a  point  of 
danger.  , 
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SteanMT  meeting  tailing  veMal  in  nsrrow  channel  dumld  ilacken  ipeed. 
Ai^roved  in  Pennell  v.  United  States,  162  Fed.  68,  holding  that  collision 
and  resnlting  damages  to  bri§^  was  dne  to  immoderate  speed  of  g^n-boat ; 
Quinette  v.  Bisso,  136  Fed.  831,  6  L.  B.  A.  (N.  S.)  303,  69  C.  C.  A.  503,  tug 
going  up  Mississippi  in  dense  fog  at  speed  of  nine  miles  per  hour  is  liable 
for  death  of  person  ran  down  while  crossing  in  skiff ;  McCready  v.  Goldsmith, 
18  How.  91,  15  L.  Ed.  289,  holding  steamer  running  at  high  speed  in  foggy 
weather  grossly  at  fault ;  Rogers  v.  The  Steamer  St.  Charles,  19  How.  112, 
16  L.  Ed.  565,  declaring  that  steamer  on  rainy  night  should  have  slackened 
her  speed;  The  Northern  Indiana^  3  Blatchf.  109,  Fed.  Cas.  10,320,  hold- 
ing that  rate  of  speed  must  depend  upon  the  circumstances;  Ward  v.  The 
Fashion,  6  McLean,  172,  176,  177,  Newb.  29,  32,  Fed.  Cas.  17,154,  holding 
steamer  passing  through  fleet  of  anchored  sail  vessels  at  night  should 
slacken  her  speed;  Hal  v.  The  Buffalo,  Newb.  l22.  Fed.  Cas.  5927,  and 
Todd  ▼.  James  Adger,  23  Fed.  Cas.  1352,  both  holding  steamer  at  fault  for 
not  slackening  her  speed  on  a  dark  night;  The  Louisiana, '2  Ben.  375,  Fed. 
Cas.  8537,  h9lding  it  was  sufficient  to  show  steamer  in  fault  that  she  was 
running  seven  knots  on  coast  in  hazy  weather;  The  Steamer  Hansa,  5  Ben. 
527,  Fed.  Cas.  6037,  holding  steamer  not  going  at  moderate  speed  in  fault ; 
Morrison  v.  The  Steamboat  Petaluma,  1  Sawy.  127,  Fed.  Cas.  9848,  appor- 
tioning damages  where  vessel  had  neither  bell  nor  hom^  and  steamer  failed 
to  slacken  speed;  The  Bay  State,  2  Fed.  Cas.  1096,  holding  speed  of  six- 
teen knots  during  a  dense  fog  grossly  improper;  Quarrier  v.  Richards,  7 
La.  Ann.  278,  holding  vessel  should  have  slackened  speed;  Baltimore  etc. 
B.  R.  Co.  V.  Wheeling  etc.  Transportation  Co.,  32  Ohio  St.  149,  holding 
pilot  out  of  his  course,  attempting  to  pass  bridge  at  night  at  high  speed, 
is  negligent. 

Duty  of  vessels  navigating  narrow  channels.    Note,  75  Am.  Dec.  611. 

The  duties  required  of  two  or  mo,re  vessels  on  navigable  waters  to 
avoid  injuring  each  other  and  their  occupants.  Note,  121  Am.  St. 
Bep.  43^  44,  52. 

Steamer  should  have  a  proper  lookout  forward. 

Approved  in  The  .Ant,  10  Fed.  297,  holding  that  steamers  are  bound  to 
have  a  lookout' independent  of  the  helmsman;  The  Manhasset,  34  Fed.  418, 
declaring  that  necessity  for  lookout  at  night  is  imperative. 

Duty  of  vessel  to  keep  competent  and  vigilant  lookout.  Note,  76 
Am.  Dec.  605. 

Every  precaution  must  be  taken  by  vessels  In  passing,  and  the  loss  falls 
upon  tbe  one  at  fault. 

Approved  in  Foster  v.  The  Miranda,  6  McLean,  227,  Newb.  232,. Fed. 
Cas.  4977,  holding  both  vessels  in  fault,  loss  divided. 

Admiralty  jurisdiction  over  collisions  on  water  within  a  State.  Note, 
45  Am.  Dec  59. 
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Miscellaneous.  Cited  in  The  Genesee  Chief  v.  Fitzhugh,  12  How.  464, 13 
L.  Ed.  1067,  and  Jackson  v.  The  Steamboat  Magnolia,  20  How.  308, 15  L.  Ed. 
915,  discussing  admiralty  jurisdiction. 

10*  How.  609-627,  IS  Ii.  Ed.  660,  VKITED  STATES  T.  IVAUTEKIVE. 

Land  grant  made  by  France,  after  Iioulslana  bad  been  ceded  to  Spain,  is 

YOid. 

Approved  in  Board  of  Directors  v.  New  Orleans  Land  Co.,  138  La.  44, 
70  South.  31,  holding  that  school  lands  in  Louisiana  cannot  be  sold  without 
consent  of  inhabitants  of  township  or  district;  United  States  v.  Pillerin, 
13  How.  9,  14  L.  Ed.  28,  United  States  v.  Ducros,  15  How.  41/  14  L.  Ed. 
592,  and  United  States  v.  Lynde,  11  Wall.  643,  20  L.  Ed.  234,  both  follow- 
ing rule;  Montault  v.  United  States,  12  How.  51,  18  L.  Ed.  889,  holding 
authorities  of  Louisiana  had  no  right  to  make  grant  after  its  cession  to 
Great  Britain ;  Coffee  v.  Groover,  123  U.  S.  26,  81  L.  Ed.  61,  8  Sup.  Ct.  14, 
holding  void  grant  made  by  Georgia  while  exercising  powers  of  govern- 
ment  de  facto  over  part  of  Florida;  Eslava  v.  Boiling,  22  Ala.  738,  holding 
void  grant  by  Spain  after  treaty  of  Ct.  lldefonso  of  part  of  Louisiana. 

Treaties  take  effect  from  time  of  execution. 
Cited  in  dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala.  71,  arguendo. 

By  act  of  1824,  a  claimant  of  land  In  Louisiana  must  aver  and  prove  resi- 
dence there  at  date  of  grant. 

Reafi&rmed  in  United  States  v.  Castant,  12  How.  440,  441, 18  L.  Ed.  1057, 
1058. 

Miscellaneous.  Cited  in  Armstrong  v.  Bidwell,  124  Fed.  692,  holding 
Spanish  t^reaty  did  not  take  effect  until  exchange  of  ratifications. 

10  How.  627-64^,  IS  L.  Ed.  568,  ROBINSON  V.  IGNOB. 

Spanish  land  grants,  made  within  the  territory  of  Cteorgia,  owe  all  their 
force  to  act  of  Congress,  1808. 

Approved  in  Coffee  v.  Groover,  123  U.  S.  24,  81  L.  Ed.  60,  8  Sup.  Ct.  13, 
holding  void,  grant  by  Georgia,  while  exercising  powers  of^government  de 
facto,  of  a  part  of  Florida. 

Without  confirmation  certificate  by  board  of  commissioners,  the  grant 
would  have  been  invalid. 

I     Distinguished  in  Woods  v.  Jackson  I.  Mfg.  Co.,  1  Holmes  381,  Fed.  Cas. 
T17,993,  holding  act  containing  condition  precedent  not  applicable* 


NOTES 

OKTHH 


UNITED  STATES  REPORTS. 


ZI  HOWARD. 


11  How.  1-22,  13  Zi.  Ed.  579,  GBATZ  y.  OOHEK. 

Deed  will  not  be  set  aside  for  ftand  wliere  the  grantor,  tbongh  aged,  was 
capable  and  intelligent,  tbe  deed  was  executed  after  dne  deliberation  and 
npon  advice  of  friends,  tbe  consideration  was  fairly  adequate  and  there  was 
a  soiUclent  motive  for  its  execution. 

Approved  in  Doty  v.  Hubbard,  55  Vt.  282,  holding  instructions  of  court 
to  jury  on  question  of  capacity  to  contract,  not  ei;;ror. 

11  How.  22--33,  13  L.  Ed.  587,  UNITED  STATES  v.  OntAUIiT. 

Pleas,  which  go  to  the  evidence  upon  which  it  is  assumed  that  the  plain- 
tiff will  rely  at  the  trial,  and  not  to  breach  charged,  are  bad. 

Approved  in  Christy  v.  Scott,  14  How.  293,  14  L.  Ed.  426,  holding  pleas 
bad  where  they  would  be  appropriate  objections  to  plaintiff's  title  at  trial. 

Sureties  as  well  as  principal  are  estopped  from  setting  up  the  fraud  of 
the  principal  for  the  purpose  of  disproving  the  evidence  of  his  indebtedness. 

Approved  in  Montgomery  v.  Cochran,  121  Fed.  23,  67  C.  C.  A.  261,  hold- 
ing county  treasurer,  under  Ala.  Code  1896,  §  3070,  liable  where  he 
deposited  check  in  bank  which  failed;  Territory  v.  Cook,  2  Ariz.  389,  17 
Pac.  11,  holding  in  action  on  treasurer's  official  bond  to  recover  shortage, 
sureties  are  estopped  from  denying  truth  of  principars  report  as  to  amount 
of  money  on  hand  made  just  prior  to  execution  of  bond  and  during  its 
life,  for  purpose  of  showing  that  defalcation  occurred  during  his  previous 
term;  Chicago  v.  Gage,  95  111.  630,  35  Am.  Bep.  199,  holding  sureties  con- 
cluded from  showing  that  amount  appearing  as  treasury  balances  were 
fictitious. 

Distinguished  in  Supreme  Council  Catholic  Knights  v.  Fidelity  &  Casu- 
alty Co.,  63  Fed.  63,  64,  11  C.  C.  A.  96,  holding  defendant  not  estopped  to 
show  when» items  charged  against  principal  were  received;  First  Avenue 
Land  Co.  v.  Hildebrand,  103  Wis.  635,  79  N.  W.  754,  holding  in  action  on 
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oorporatiou  treasurer's  bond,  sueties  may  dispute  report  of  treasurer  as  to 
mnount  received  by  him. 

*    Beoriminatory  fraud.    Note,  8  Am^  St.  Bep.  750. 

Treasurer's  account-books  as  evidence  against  his  sureties.    Note,  37 
Am.  Bep.  236. 

Effect  of  receipts  of  officers  as  evidence  against  their  sureties.    Note, 
8  Am.  St.  Bep.  750. 

Liability  of  sureties  on  suceessite  bonds.    Note,  10  Am.  St.  Bep.  840. 
What  matters  existing  at  or  prior  to  entering  into  a  contract  of  surety 
or  guaranty  will  discharge  the  surety  or  guarantor.    Note,  63  Am. 
^        St.  Bep.  328. 

Gtoneral  demurrer  is  bad  If  one  of  tbe  several  pleas  demurred  to  is  good 
l>ar  to  the  action.  In  such  case,  Judgment  is  properly  rendered  against  ihefi 
plaintilf. 

Approved  in  Whitenack  v.  Philadelphia  R.  R.,  57  Fed.  902,  overruling^ 
general  demurrer  to  several  pleas,  where  one  is  good. 

In  Mississippi,  where  an  action  is  brought  upon  a  Joint  note  or  boad, 
separate  Judgments  may  be  taken  against  the  several  defendants,  or  Judgments 
to  be  taken  against  some  of  the  defendants  and  the  proceedings  discontinued 
as  to  others. 

Approved  in  Coffee  v.  Bank  of  Tennessee,  13  How.  189,  14  L.  Ed.  107, 
af!\rming  judgment  against  one  indorser  in  suit  successfully  demurred  to 
•as  to  all  others. 

Judgment  enterea  against  two  out  of  three  Joint  defendants,  without  dis- 
posing of  the  case  as  to  the  third,  is  Irregular  and  not  final,  and  Supreme  Court 
will  dismiss  the  writ  of  error  or  appeal,  for  want  of  Jurisdiction,  and  remand 
oase  to  court  below  for  farther  proceedings. 

Approved  in  Commercial  National  Bank  v.  Consumers'  Brewing  Co.,  16 
App.  D.  C.  195,  and  Sheppy  v.  Stevens,  200  Fed.  947,  119  C.  C.  A.  330, 
l)oth  holding  judgment  sustaining  demurrer  to  one  of  two  causes  pleaded 
was  not  final,  and  not  reviewable  on  writ  of  error  until  second  cause  was 
determined ;  Menge  v.  Warriner,  120  Fed.  818,  57  C.  C.  A.  432,  and  Car- 
,michael  v.  City  of  Texarkana,  116  Fed.,  846,  847,  58  L.  B.  A.  911,  54 
k^.  C.  A.  179,  both  holding  order  which  retains  or  dismisses  certain  joint 
defendants  is  not  final  appealable  order;  Nolan  v.  Smith,  137  Cal.  363, 
70  Pac.  167,  holding  where  in  action  against  justice  and  sureties,  former's 
demurrer  was  overruled  but  latter*s  sustained,  judgment  for  latter  for 
costs  on  refusal  to  amend  is  not  final  appealable  judgment;  Roth  v.  Mer- 
cantile Bank,  41  App.  D.  C.  294,  holding  judgment  dismissing  action  as  to 
one  defendant  on  demurrer  by  all  not  appealable;  Houston  v.  Brown, 
5  Ind.  Ter.  375,  82  S.  W.  779,  holding  order  sustaining  separate  demurrer 
of  one  of  two  defendants,  without  disposition  as  to  other,  was  not  appeal- 
able; Holcomble  v.  McKusick,  20  How.  554^  15  L.  Ed.  1021,  refusing  to 
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review  judgment  where  material  allegations  in  replication  remain  nndiB- 
posed  of;  Horhorst  y.  Hamburg«Ameriean  Paeket  Co.,  148  U.  S.  264,  37 
Ifc  Ed.  444,  13  Snp.  Ct.  590,  dismissing  appeal  where  record  shows  suit 
still  pending  against  codefendant;  Commonwealth  y.  Foster,  122  Mass. 
322,  23  Am.  Rep.  330,  holding  jndgment  and  sentence  upon  one  count  in 
indictment,  disjwsed  of  others. 

Distinguished  in  Patter  y.  Beal,  50  Fed.  863,  2  C.  C.  A.  60,  holding  order 
directing  disposal  of  papers  where  suit  still  pending  appealable;  Standlcy 
V.  Roberts,  59  Fed.  839,  8  C.  C.  A.  365,  allowing  appeal  from  order  dis- 
missing interpleaders  from  suit,  though  original  suit  still  pending;  Salmon 
V.  Mills,  66  Fed.  33,  13  C.  C.  A.  372,  holding  orders  dissolving  attach- 
ment and  judgment  in  favor  of  interpleader,  appealable. 

Miscellaneous.  Miscited  in  Bass  v.  Comstock,  38  N.  Y.  22,  to  point  that 
demurrer  lies  to  general  issue  pleaded  argamentativeljr. 

I 
11  How.  33-47,  13  L.  Ed.  69S,  OAKEY  y.  BENNETT. 

Wliere  the  proceedings  In  hankruptcy  are  regular  and  bona  fide,  the  prop- 
erty of  the  bankrupt  within  the  Jurisdiction  of  the  United  States  becomes 
vested  in  the  assignee. 

Distinguished  in  Hampton  y.  Rouse,  22  Wall.  275,  22  L.  Ed.  758,  11 
Bank.  Reg.  478,  holding  decree  of  bankruptcy  did  not  pro  facto  take  away 
bankrupt's  right  to  redeem  property;  Ewing  v.  Van  Wagenen,  6  Wash. 
St.  47,  32  Pac.  1011,  holding  property  of  bankrupt  vested  in  receiver  as 
soon  as  appointed. 

Statutable  conveyance  of  property  can  have  iio  effect  outside  of  the  Juris- 
diction witbin  which  the  property  is  situated,  save  that  effect  which  the  comity 
of  nations  fLves  it.  Hence  an  assignment  under  tbe  bankrupt  laws  of  the 
United  States  does  not  of  itself  pass  title  to  any  property  situated  within  a 
foreign  State,  such  as  Texas,  before  its  admission  to  the  Union. 

Approved  in  In  re  Pollman,  156  Fed.  222,  holding  trustee  in  bankruptcy 
did  not  acquire  title  to  realty  in  foreign  country;  Phelps  v.  McDonald, 
2  McAr.  (D.  C.)  397,  holding  bankruptcy  court  could  not  compel  assign- 
ment of  fund  in  forei^  country  to  assignee  of  bankrupt;  Beauchamp  v. 
Bertig,  90  Ark.  362,  23  L.  B.  A.  (N.  S.)  659,  119  S.  W.  79,  holding  Okla- 
homa statute  removing  disability  of  infancy  of  certain  grantors  did  not 
operate  to  prevent  such  grantors  from  rescinding  deed  after  majority  to 
property  in  Arkansas;  Happy  v.  Prickett,  24  Wash.  298,  64  Pac.  531,  hold- 
ing voluntary  assignment  of  land  by  debtor  living  in  State  other  than 
•where  land  is  situated  will  not  be  given  effect  by  courts  of  State  where 
land  is  situated  so  as  to  defeat  rights  of  resident  creditors;  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  629,  43  L.  Ed.  825,  19  Sup.  Ct.  546,  holding  assignee 
of  Minnesota  corporation  took  such  title  to  property  in  Massachusetts  as 
Massachusetts  cou,rts  choose  to  respect;  In  re  Bugbee,  4  Fed.  Cas.  610,  9 
Bank.  Res:.  262,  holding  assignee  in  bankruptcy  might,  under  comity  of 
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nations,  take  property  situated  in  foreign  State;  GUradsell  v.  Benson,  13 
R.  I.  252,  holding  debt  not  discharged  by  bankruptcy  proceedings  in  Eng- 
land ;  Bamett  v.  Pool,  23  Tex.  620,  holding  title  acquired  by  purchaser  not 
enforceable  against  property  in  foreign  State;  Moeeby  v.  Burrow,  52  Tex. 
404,  holding  receiver  incapable  of  acting  as  such  outside  of  jurisdiction 
of  court  appointing  him. 

Foreign  judgmentsr   Note,  94  Am.  St.  Rep.  556.  1 

Effect  of  bankruptcy  of  owner  on  title  of  proi>erty  in  foreign  country. 
Note,  21  Ann.  Gas.  1041.  / 

,  Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  proceed- 
ings.   Note,  23  L.  B.  A.  44,  45. 

Every  conveyuice  of  real  property  most  be  governed  by  the  laws  of  the 
State  within  which  it  Is  situated. 

Approved  in  In  re  Delehanty's  Estate,  11  Ariz.  369,  96  Pac.  110,  holding 
foreign  assignment  by  bankrupt  voluntarily  executed  did  not  convey  realty 
in  Arizona  when  not  acknowledged  according  to  State  law;  Doyle  v.  Mc- 
Guire,  38  Iowa,  413,  holding  rule  applicable  to  rights  of  parties  and 
capacity  to  contract  with  reference  to  lands;  Steevens  v.  Earles,  26  Mich. 
42,  holding  bankrupt  entitled  to  residue  of  property  after  all  debts  paid; 
Barnett  v.  Pool,  23  Tex.  520,  holding  title  did  not  pass  where  conveyance 
not  made  in  conformity  to  laws  of  State  where  property  situated. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  B.  A. 
1916A,  1020. 

11  How.  47-62,  13  L.  Ed.  599,  XTNTTED  STATES  T.  aXTILLEM. 

Neutral,  residing  in  a  hostile  country,  throws  off  the  hostile  character 
impressed  upon  him  and  his  property  when  he  leaves  such  belligerent  country. 
From  such  time  he  is  entitled  to  the  rights  and  privileges  of  a  neutraL 

Approved  in  United  States  v.  One  Hundred  Barrels  of  Cement,  27  Fed. 
Cas.  294,  holding  Confederate  subject  estopped  from  denying  lawfulness 
of  captures  on  high  sea. 

Property  of  neutral  is  not  liable  to  condemnation  when  such  n^tral  had 
not  knowledge  that  the  vessel  upon  which  he  had  embarked  was  going  to 
attempt  to  break  the  blockade. 

Distinguished  in  The  Hiawatha,  Blatchf.  Pr.  20,  Fed.  Cas.  6451,  con- 
demning vessels  which  left  port  after  period  of  exemption. 

11  How.  63-104,  13  L.  Ed.  606,  UNITED  STATES  V.  BOISDORE. 

Written  application  made  to,  and  the  granting  of  such  application  by  thm 
government,  in  an  instrument  containing  restrictions,  constitute  but  one  con- 
tract, and  the  facts  recited  therein  must  be  taken  to'be  true. 

Approved  in  Glenn  v.  United  States,  13  How.  256y  14  L.  Ed.  186,  Hempst. 
400,  Fed.  Cas.  5481,  stipulation  in  contract  taken  as  true. 
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If  tbe  identity  of  land  claimed  under  a  Spanish  grant  cannot  be  fixed,  the 
eonrts  have  no  authority  to  ezercise  political  Jnriediction  by  decreeing  a«  sor- 
▼ey  of  land  claimed  at  random. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  640,  644,  court  refus- 
ing to  set  aside  land  where  grant  vague  and  uncertain. 

Where  grantee  of  gratnitoos  concession  made  by  the  Spanish  government 
Tor  the  purposes  of  cultivation  fsils  during  the  eziSjtence  of  the  authority 
of  such  government,  and  in  accordance  with  the  terms  of  his  concession,  either 
^o  identify  the  land  granted,  or  having  identified  it,  fails  to  take  possession 
of  it,  no  equity  rests  upon  the  Federal  government  requiring  tiie  enforcement 
ot  such  inchoate  daim. 

Approved  in  Lecompte  v.  United  States,  11  How.  128,  13  L.  Ed.  633,  re- 
fusing to  affirm  title  under  defective  Spanish  grant,  where  proof  of  occu- 
pation insufficient;  United  States  v.  Simon,  12  How.  434,  13  L.  Ed.  1055, 
refusing  to  confirm  title  to  land  where  grantee  performed  no  act  of  occu- 
pation; Glenn  v.  United  States,  13  How.  258,  259,  14  L.  Ed.  136,  137, 
Hempst.  403,  404,  Fed.  Cas.  5481,  refusing  to  confirm*  claim  where  condi- 
tions of  occupation  and  cultivation  not  complied  with;  D'Auterive  v. 
United  States,  101  U.  S.  707,  25  L.  Ed.  871,  refusing  to  confirm  title  where 
its  location  jAnd  extent  cannot  be  determined;  Muse  v.  Arlington  Hotel 
Co.,  68  Fed.  641,  643,  647,  refusing  to  confirm  Spanish  grant  where  there 
was  a  total  failure  to  fulfill  conditions;  dissenting  opinion  in  Fremont 
V.  United  States,  17  How.  568,  570,  15  L.  Ed.  250,  251,  majority  holding 
WLctB  of  grantee  sufficient  to  confirm  title;  Gunn  v.  Bates,  6  Cal.  270,  hold- 
ing title  recognized  by  Federal  government  not  liable  to  attack  from 
intrader. 

Distinguished  in  Fremont  v.  United  States,  17  How.  555,  15  L.  Ed. 
245,  confirming  title  to  land  under  Mexican  grant;  United  States  v.  Read- 
ing, 18  How.  13,  15  L.  Ed.^  296,  confirming  grant  where  evidence  sufficient 
excuse  for  noncompliance;  New  York  Indians  v.  United  States,  170  U.  S. 
17,  42  L.  Ed.  933,  18  Sup.  Ct.  534,  holding  title  to  lands  not  forfeited  for 
failure  to  tajce  possession;  Vanderslice  v.  Hanks,  3  Cal.  42,  holding,  where 
land  sufficiently  described,  failure  to  survey  no  forfeiture. 

Miscellaneous.  Cited  in  United  States  v.  Moore^  12  How.  224,  13  L.  Ed. 
964,  holding  grantees  of  United  States  necessary  parties. 

11  How.  104-114,  13  I..  Ed.  623,  BI.ANO  V.  I.AFAYETTE. 

Where  the  record  does  not  show  an  order  of  survey,  nor  either  of  those 
documentary  papers  informally  given  by  the  intendants-general  of  Spain  when 
grants  of  land  were  made,  nothing  exists  upon  which  a  title  could  be  enlarged 
in  favor  of  the  claimant. 

Approved  in  Vanderslice  v.  Hanks,  3  Cal.  42,  and  Lecompte  v.  United 
States,  11  How.  128,  13  L.  Ed.  633,  both  holding  that  where  there  was  no 
survey  of  the  lands  prior  to  the  acquirement  of  the  sovereignty  by  the 
United  Stately  grants  could  not  be  maintained. 
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Distinguished  in  Michigan  Land  etc.  Co.  v.  Rust,  168'U.  S.  604,  42  L.  Ed. 
596»  18  Snip.  Ct.  213,  holding  the  acceptance  of  a  survey  by  the  officer 
charged  by  Congress  with  that  duty  is  conclusive. 

Act  of  Blay  11,  1820,  to  confirm  certain  claims  to  Louisiana  lands,  in- 
cluded within  a  report  "by  commissioners  recommending  such  action,  di4  not 
confirm  a  claim  inserted  in  the  report  classed  among  claims'  which  had  al- 
ready been  confirmed,  though  in  point  of  fact  this  claim  had  not  then  been  con- 
firmed, f 

Approved  iix  Griffon  v.  Blanc,  12  La.  Ann.  6,  holding  defendant's  title 
had  been  declared  invalid  by  the  Supreme  Court  of  the  United  States. 

11  How.  116-130,  13  la.  Ed.  627,  LEOOMPTE  ▼.  UNITED  BTATEa 

Bequest  for  grant  to  include  the  Prairie  Uanacoco  is  not  suficient  to 
warrant  the  assumption  that  the  prairie  should  occupy  the  center  of  the  grant. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644,  holding  grant 
referring  to  '^hot  springs"  cannot  be  construed  as  one  of  which  they  are 
the  center. 

Claimant  must  show  the  specific  limits  of  the  grant,  whereby  a  definite 
parcel  of  land'  was  severed  from  the  public  domain. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  42,  holding  under  Mexican 
grant  land  was  described  by.  specific  boundaries  and  deed  accompanied 
by  a  diagram;  D'Auterive  v.  United  States,  101  U.  S.  707,  26  L.  Ed.  871, 
holding  if  survey  was  not  made,  the  claimant  must  establish  his  boundaries 
by  other  evidence. 

Bequest  to  the  Spanish  lieutenant-governor  of  -  Nacogdoches  conceded  by 
him  with  an  order  to  the  procurador  del  comun  to  place  the  petitioner  in 
possession  of  certain  land  if  it  could  be,  done  without  prejudice  to  the  rights 
of  third  persons,  not  followed  by  any  action  of  the  proper  oificer  to  put  the 
grantee  in  possession  nor  by  any  survey,  the  calls  in  the-  concession  being 
too  vague  to  identify  the  particular  tract,  and  possession  being  taken  only  of 
a  very  small  part  of  the  property  embraced  in  the  concession,  did  not  con- 
stitute a  grant  as  against  the  sovereign  title  of  the  United  States. 

Approved  in  dissenting  opinion  in  Fremont  v.  United  States,  17  How. 
575,  16  L.  Ed.  253,  majority  holding  a  Mexican  grant  made  subject  to  the 
approbation  of  the  most  excellent  departmental  assembly  was  a  grant 
in  praesenti ;  dissenting  opinion  in  United  States  v.  Castillero,  2  Black,  333, 
17  L.  EdL  436,  majority  holding  the  grant  examined  invalid  on  other 
grounds. 

11  How.  131-142,  13  la.  Ed.  684,  McGOT  ▼.  BHODE8. 

Answer,  which  admits  the  fact  charged  in  a  bill,  that  land  was  entered 
in  the  name  of  the  respondent,  but  alleges  it  was  paid  for  with  money  of  a 
third  person,  is  not  evidence  of  this  last-named  fact. 
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Approved  in  Uri  v.  Hirsch,  123  Fed.  569,  constming  answer  as  re8i)on- 
sive  to  "bill  in  suit  for  infringement  of  trademark;  Lake  Shore  etc.  Ry. 
Co.  V.  Feltoh,  103  Fed.  231,  43  C.  C.  A.  189,  holding  where  answer  admits 
facts  constituting  plaintiff's  prima  facie  ease  and  then  sets  up  matter 
in  justification,  burden  of  proving  such  matter  is  on  defendant;  Dexter 
V.  Gordon,  11  App.  D.  C.  62,  Griffith  v.  Henderson,  55  Fla.  638,  45  South. 
1008,  both  holding  matters  set  up  in  answer  not  responsive  to  bill  as  new 
matter  vd,  opposition  to  avoidance  of  allegations  of  bill  must  be  proved 
by  defendant;  Reid  v.  McCallister,  49  Fed.  17,  11  Sawy.  36,  explaining 
and  applying  the  doctrine  of  the  principal  case. 

In  Tionlslana,  a  notarial  act  concemlng  Immovable  property  has  no  effect 
on  tlie  ziglits  of  third  persons  until  recorded  In  the  proper  olBca. 

Approved  ii^  Ruppert  v.  Haske,  5  Mackey  (D.  C),  268,  refusii^  to  cor- 
rect mistake  in  description  of  recorded  deed  to  prejudice  of  rights  of 
bona  fide  judgment  creditors  of  grantee. 

Priority  of  judgment  lien  as  against  unrecordecl  conveyance.    Note, 
21  Ann.  Cas.  865. 

Priority  of  liens  of  judgment  or  of  prior  unrecorded  conveyanoe. 
Note,  16  L.  B.  A.  671. 

11  How.  142^-1^,  13  Ii.  Ed.  688,  McOILIi  ▼.  ABM0X7B. 

Action  at  law  wUl  not  lie  in  the  Circuit  Oourt  of  the  United  States  for 
Louisiana  to  recover  a  Judgment  de  bonis  propriis  against  an  administrator, 
founded  on  a  debt  of  the  intestate,  and  alleging  maladministration  or*  what 
would  amount  at  the  common  law  to  a  devastavit. 

Approved  in  Union  Bank  of  Tennessee  v.  Yaiden,  18  How.  507,  15 
L.  Ed.  474,  and  United  States  v.  Hailey,  2  Idaho,  30,  3  Pac.  264,  both 
holding  that  in  cases  in  the  United  States  courts  the  practice  is  regulated 
by  the  laws  in  force  in  the  States  or  territories  wherein  such  suits  are 
pending;  Yonley  v.  Lavender,  27  Ark.  261,  holding  judgment  at  law 
against  administrator  could  not  be  enforced  except  through  probate  courtj 

11  How.  154-163,  13  L.  Ed.  643,  XTKITED  STATES  ▼.  MOBGAK. 

nu  of  exceptions  on  instructions  to  Jury  not  showing  the  material  t9ctB 
on  which  the  instructions  rest  is  defective. 

Approved  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  56,  41  C.  C.  A. 
189,  holding  rule  10  of  Circuit  Court  of  Appeals,  Seventh'  Circuit,  does 
require  different  grounds  of  objection  to  charge  to  be  enumerated  in  ex- 
ceptions; New  York  etc.  R.  R.  Co.  v.  Madison,  123  U.  S.  527,  31  L.  Ed.  ^ 
260,  8  Sup.  Ct.  247,  holding  proof  of  the  facts  which  make  the  charge 
erroneous  must  be  distinctly  set  forth;  United  States  v.  Wingate,  44 
Fed.  131,  holding^  where  evidence  is  not  preserved  in  the  bill  error  cannot 
be  predicated  upon  it. 
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• 

OoUector  of  customs  cannot  exempt  blmself  from  a  charge  "by  showing 
that  the  money  recelyed  by  him  in  payment  of  duties  was  counterfeit. 

♦Approved  in  Mecklenourg  County  v.  Beales,  HI  Va.  697,  36  L.  B.  A. 
(N.  S.)  285,  69  S.  E.  1035,  holding  county  treasurer  liable  for  loss  of 
county  funds  by  insolvency  of  bank,  though  deposited  *  in  pursuance  of 
long-prevailing  practice. 

Where  collector  of  customs  sent  a  bundle  of  canceled  treslsury  notes  to 
the  postoi&ce  by  his  accustomed  servant  and  such  notes  were  lost  or  stolen 
before  reaching  the  postol&ce,  the  collector  must  suifer  the  loss,  since  the  assent 
was  his  and  not  the  servant  of  the  treasury  department. 

Approved  in  State  v.  Newton,  33  Ark.  282,  holdii^  State  treasurer  and 
his  bondsmen  liable  for  official  conduct  of  his  deputy. 

Receiver  of  public  moneys  receives  them,  not  as  bailee,  but  as  a  collecting 
officer.  If  the  money  is  in  any  sense  a  bailment,  it  is  that  of  a  carrier  to 
transmit  it  to  the  trepury,  in  doing  which  he  is  not  exonerated  by  ordinary 
diligence,  but  must  answer  for  losses  by  larceny  or  even  robbery. 

Approved  in  United  States  v.  Fordyce,  122  Fed.  963,  holding  post- 
master liable  for  stamps  stolen  by  burglars  though  government  furnished 
building  in  which  they  were  kept;  Smythe  v.  United  States,  107  Fed.  378, 
46  C.  C.  A.  354,  holding  mint  superintendent  liable  for  loss  of"  public 
moneys  by  fire;  Lamb  y.  Dart,  108  Ga.  612,  34  S.  E.  164,  H^olding  county 
treasurer  making  general  deposit  of  public  funds  in  bank  is  liable  therefor 
on  bond  if  bank  fails;  Maloy  v.  County  Commrs.,  10  N.  M.  655,  656,  657, 
62  Pac.  1109,  holding  county  cannot  recover  of  treasurer  interest  paid  him 
after  retirement  from  office  for  dex)08it  of  public  funds  in  bank;  Van 
Trees  v.  Territory,  7  Okl.  363,  54  Pac.  498,  county  treasurer  liable  on  bond 
though  funds  deposited  in  solvent  bank  which  afterward  failed,  and  funds 
lost  without  his  fault;  dissenting  opinion  in  Smythe  v.  United  States,  188 
U.  S.  178,  179,  180,  182,  47  L.  Ed.  433,  434,  435,  23  Sup.  Ct.  286,  majority 
holding  mint  superintendent  liable  on  bond  for  loss  of  public  moneys  by 
fire ;  United  States  v.  Keehler,  9  Wall.  88,  19  L.  Ed.  576,  holding  voluntary 
payment  of  public  money  to  creditor  of  United  States  not  a  defeiise  to 
suit  on  bond;  United  States  v.  Bosbyshell,  73  Fed.  618,  holding  sureties 
liable  for  bullion  receipted  for  though  vaults  remained  unopened  during 
incumbency;  United  States  v.  Bryan,  82  Fed.  293,  s.  c,  90  Fed.  474,  33 
C.  C.  A.  617,  both  holding  sureties  liable  for  funds  embezzled  by  civil 
service  postoffice  clerk;  State  v.  Houston,  78  Ala.  581,  56  Am.  Rep.  60, 
holding  that  tax  collector  is  held  to  the  highest  degree  of  care  and  dili- 
gence in  keeping  of  public  money;  Gartley  v.  People,  24  Colo.  157,  49 
Pac.  272,  holding  sureties  liable  for  money  deposited  in  solvent  bank 
which  subsequently  failed ;  Ansloy  v.  Harris,  22  Ga.  618,  holding  bail  bond 
payable  to  sheriff  in  effect  payable  to  plaintiff;  Shelton  v.  State,  53  Ind. 
333,  holding  State  cannot  recover  interest  earned  by  public  money  loaned 
by  treasurer;  Taylor  v.  Morton,  37  Iowa,  553,  holding  treasurer  liable 
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iTn^j/^iieys  paid  to  him  and  npt  relieved  by  theft  of  a  jwrtion;  Perley  v. 

lui^^^^n,  32  Mich.  140,  20  Am.  Rep.  642,  collecting  cases  and  holding 

IS  u^.  statute  liability  of  county  treasurer  is  absolute ;  Hennepin  v.  Jones, 

/^Hn.  206,  holding  liability  of  county  treasurer  is  absblute  fact  that 

'""hey  is  stolen  does  not  exonerate  him;  State  v.  Powell,  67  Mo.  397^ 

29  Am.  Bep.  614,  holding  township  treasurer  liable  for  school  funds  lost 

through  insolvency  of  bank;  Mississippi  Co.  v.  Moore,  74  Mo.  417,  41 

Am.  Rep.  324,  holding  treasurer  liable  for  loss  of  funds  through  bank's 

failure;  Jefferson  Co.  v.  Lineberger,  3  Mont.  242,  35  Am.  Rep.  465,  holding 

county  treasurer  liable  for  money  taken  from  safe  furnished  by  county; 

New  Providence  v.  McEachron,  33  N.  J.  L.  342,  holding  collector  liable  for 

money  stolen  without  his  fault;  Tillinghast  y.  Merrill,  151  N.  T.  143,  56 

Am.  St  Bep.  616,  34  L.  R.  A.  682,  45  N.  E.  377,  holding  sureties  liable 

for  school  moijieys  lost  without  fault  of  disbursing  officer;   Wilson  v. 

Wichita  Co.,  67  Tex.  649,  4  6.  W.  68,  holding  refusal  of  former  county 

treasurer  to  deliver  money  to  his  successor  a  breach  of  his  bond;  Marx 

V.  Parker,  9  Wash.  478,  48  Am.  St.  Rep.  852,  37  Pac.  676,  holding  funds 

deposited  in  individual  account  of  public  officer  not  subject  to  garnishment. 

Distinguished  in  Smythe  v;  United  Stjites,  188  U.  S.  164,  165,  167,  174, 

47  L.  Ed.  428,  429,  23  Sup.  Ct.  281,  holding  mint  superintendent  liable  on 

bond  for  loss  of  public  moneys  by  fire  (affirming  107  Fed.  378,  46  C.  C.  A. 

354) ;  dissbiting  opinion  in  United  States  v.  Thomas,  15  Wall.  353,  21  L.  Ed. 

94,  majority  holding  receiver  of  .public  money  excused  if  prevented  from 

rendering  it  by  public  enemy;  United  States  v.  Adams,  11  Sawy.  106,  24 

Fed.  350,  holding  surety  not  responsible  for  conduct  of  principal  beyond 

scope  of  undertaking;  Healdsburg  v.  Mulligan,  113  Cal.  215,  33  L.  R.  A. 

464,  45  Pac.  339,  holding  sureties  relieved  on  proof  that  money  was  taken 

by  robbery  from  city  treasurer;  Cumberland  v.  Pennell,  69  Me.  369,  371, 

31  Am  Rep.  290,  291|  all  holding  violent  robbery  of  money  held  by  county 

treasurer  valid  defense  on  official  bond;  Livingston  v.  Woods,  20  Mont. 

98,  49  Pac.  439,  holding  where  treasurer  was  obliged  by  law  to  keep  funds 

on  deposit  he  was  not  liable  for  failure  of  bank;  People  v.  Faulkner,  107 

N.  Y.  483,  14  N.  E.  417,  holding  surrogate  not  absolutely  responsible  for 

money  of  private  individuals;  State  v.  Copeland,  96  Tenn.  302,  54  Am. 

St  Bep.  843,  31  L.  R.  A.  845,  34  S.  W.  428,  holding  public  officer  not  debtor 

nor  special  bailee  but  trustee;  State  v.  Oramm,  7  Wyo.  329,  40  L.  R.  A. 

698,  52  Pac.  540,  relieving  treasurer  of  loss  through  failure  of  bank. 

What  will  exonerate  treasurers  and  other  public  officials  from  pay- 
ment of  money  once  in  their  custody.    Note,  67  Am.  Ded.  366,  368. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am.  St. 
Rep.  519. 

Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Ann.  Oaa.  ^ 
930. 

Liability  on  official  bond  for  losl^  by  theft  or  bank  failure;    Note,  22 
L.  R.  A«  450« 
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Amount  of  damages  to  tlie  goTemment,  and  coiuieqneiLt  liability  of  rare- 
ties  on  bond  of  customs  collector  for  loss  of  canceled  treasury  notes  is  a 
question  of  fact  to  be  determined  by  a  Jury. 

Approved  in  Norfolk  Sand  etc.  Corp.  v.  Ohio  Locomotive  Crane,  217 
Fed.  30, 133  C.  C.  A.  135,  hblding  damages  for  breach  of  sale  contract  must 
be  determined  by  jury  when  claimed  to  be  remote  or  spectdative;  United 
States  V.  Dashiel,  4  Wall.  185,  18  L.  Ed.  821,  holding  loss  of  public  money 
by  officer  without  fault  does  not  discharge  sureties. 

11  How.  168-164,  13  Ii.  Ed.  647,  vORUNEB  ▼.  UNITED  STATES. 

No  appeal  lies  ftom  a  decree  of  a  Circuit  Court  on  an  information  for  » 
forfeiture  of  a  vessel  which  has  been  sold,  by  order  of  the  court,  for  the  sum 
of  eight  hundred  and  fifty  dollars,  though  the  parties  agreed  on  the  record 
its  true  claims  exceed  two  thousand  dollars;  for  the  money  in  the  registry  it  is 
the  only  matter  in  controversy. 

Approved  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  501,  holding  right 
of  appeal  not  affected  by  damages  laid  in  another  action. 

Distinguished  in  United  States  v.  Shaw,  39  Fed.  434,  8*  L.  B.  A.  283, 
holding  the  statutoiy  limitation  as  to  amount  does  not  apply  when  United 
States  is  plaintiff. 

Miscellaneous.  Miscited  in  Habich  v.  Folger,  20  Wall.  7,  22  L.  Ed.  808, 
to  position  that  trustees  would  be  protected  in  payment  of  debt  adjudged 
to  be  due. 

11  How.  166-177,  18  I..  Ed.  648,  IVABCT  ▼.  KETCHtTM. 

lyArcy  and  one  Gtossip  having  been  sued  in  New  York  as  Joint  debtors  In 
which  suit  D'Arcy  was  served  with  process,  Judgment  rendered  against  them, 
and  suit  commenced  in  the  Federal  District  Court  in  Louisiana  agatost  D'Arcy 
on  said  Judgment.  D'Arcy  took  a  peremptory  exception  to  the  suit  in  the 
nature  of  a  plea  nul  tiel  record  which  plea  could  not  have  been  made  In  the 
courts  of  New  York. 

Approved  in  Frothingham  v.  Barnes,  9  R.  I.  475,  holding  the  plea  of 
nul  tiel  record  is  a  good  plea  in  bar  of  such  an  action. 

Judgment  against  a  person  who  bas  not  been  served  with  process  nor 
had  his  day  in  court  is  disregarded  in  foreign  countries  and  among  the  States 
of  the  Union,  and  the  act  of  May  26,  1790,  providing  for  faith  and  credit  of 
Judicial  proceedings  in  the  several  States,  does  not  apply  to  a  Judgment  re- 
covered against  a  nonresident  Joint  debtor,  without  notice  to  him;  and  such 
a  Judgment  is  not  entitled  to  any  faith  or  credit  out  of  the  State  in  which 
it  was  rendered. 

Approved  in  Thompson  v.  Thompson,  226  U.  S.  561,  57  L.  Ed.  351,  33 
Sup.  Ct.  129,  holding  divorce  decree  not  valid  even  when  rendered  in 
matrimonial  domicile,  except  on  actgral  notice  to  defendant,  or  service  by 
publication  under  law  of  state;  Bigelow  v.  Old  Dominion  Copper  Min.  etc. 
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Co.,  225  U.  8.  134,  137,  139,  AxiXL  Oas.  1913E,  876,  66  L.  Ed.  1024,  1025, 
1026,  32  Sup.  Ct.  641,  holding  court  of  one  State  could  inquire  into  juris- 
dietiop  of  court  in  another  State  as  to  judgment  pleaded  in  bar;  In  re 
Grossmayer,  Petitioner,  177  U.  S.  50,  44  L.  Ed.  666,  20  Sup.  Ct.  536,  hold- 
ing under  Tex.  Rev.  Stats.  1895,  arts.  1223,  1224,  no  action  can  be  main- 
tained against  partnership  compact  of  citizens  of  other  States  by  service 
on  agent  in  the  State;  Michigan  Trust  Co.  v.  Feriy,  175  Fed.  672,  677, 
99  C.  C.  A.  221,  holding  decree  against  obligor  on  administrator's  bond 
made  on  substituted  service  not  entitled  to  credit  in  action  thereon  in 
Federal  court;  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  8  L.  R.  A.  (N.  S.) 
537,  78  C.  C.  A.  467,  holding  void  Arkansas  act  of  1901,  authorizing  per- 
sonal judgment  against  foreign  corporation  on  cause  of  action  in  favor  of 
resident  on  service  of  summons  on  State  auditor;  Cady  v.  Associated  Col- 
onies, 119  Fed.  424,  holding  constructive  service  on  foreign  corporation 
tinder  State  law  applicable  to  corporations  doing  business  in  State  does 
not  confer  jurisdiction  where  at  time  of  such  service  corporation  is  not 
doing  business  in  State;  Moredock  v.  Kirby,  118  Fed.  183,  holding  service 
of  process  issued  against  nonresident  defendant,  made  on  agent  in  charge 
of  business  in  Kentucky  under  Ky.  Civ.  Code  Proc,  §  51,  subd.  6,  does 
not  confer  jurisdiction  to  render  personal  judgment;  Union  &  Planters' 
Bank  v.  Memphis,  HI  Fed.  571,  49  C.  C.  A.  455,  holding  under  Rev.  Stats., 
§  905,  in  Federal  court.  State  court  judgment  for  taxes  is  conclusive  only 
as  to  identical  taxes  involved  in  action,  where  such  is  law  or  usage  of 
8tate  court;  Ralya  Market  Co.  v.  Armour  So  Co.,  102  Fed.  532,  holding 
judgment  cannot  be  rendered  i^ainst  individual  partners  by  service  on 
agent  of  partnership ;  Murray  v.  Strong,  2  Alaska,  519,  judgment  in  Yukon 
Territory,  Canada,  against  resident  of  Alaska,  on  notice  served  on  him 
in  Alaska,  is  void;  National  Bank  v.  Furtick,  2  Marv.  (Del.)  61,  69  Am. 
Bt.  Bep.  Ill,  42  Atl.  484,  holding  garnishment  will  not  lie  against  non- 
resident to  condemn  debt  payable  in  another  State;  Barney  v.  De  EIraft, 
6  D.  C.  364,  Appx.,  holding  void  divorce  rendered  in  Iowa  <ftx  service  by 
publication ;  Cheever  v.  Wilson,  6  D.  C.  165,  holding  void  divorce,  rendered 
in  Indiana,  of  parties  having  domicile  in  District  of  Columbia;  Ra^chford 
V.  Covington  County  Stock  Co.,  172  Ala.  466,  55  South.  808,  holding  judg- 
ment against  partnership  on  service  on  one  partner  bound  firm  property 
only;  Taylor  v.  Felder,  3  Ga.  App.  110,  59  S.  E.  329,  holding  jud^ent . 
entered  on  appearance  and  bond  of  one  partner  did  not  bind  separate 
property  of  nonresident  partner  not  served ;  Flexner  v.  Farson,  268  111.  439, 
Ann.  Cas.  1916D,  810,  109  N.  E.  328,  holding  void  State  statute  permitting 
service  on  agent  of  partnership  when  partners  were  not  residents  of  State; 
Brown-Ketcham  Iron  Wks.  v.  Geoi^e  B.  Swift  Co.,  53  Ind.  App.  ;639,  100 
N.  £.  587,  upholding  statute  requiring  foreign  corporation  to  accept  ser- 
vice through  agent  for  such  purpose  in  State;  Raher  v.  Raher,  150  Iowa, 
525,  Ann.  Oas.  1912D,  680,  85  L.  R.  A.  (N.  S.)  292,  129  N.  W.  499,  holding 
void  statute  authorizing  personal  judgment  against  resident  on  personal 
service  made  outside  State;  Cuykendall  v.  Doe,  129  Iowa,  457,  105  N.  W. 
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700,  where  judgment  has  been  regularly  confessed  under  warrant  of  attor- 
ney and  entered  in  court  of  State  of  debtor's  residence  and  in  accordance 
with  its  lawSy  judgment  is  enforceable  in  Iowa  though  judgments  sf  con- 
fessed not  permitted  by  Iowa  law;  Old  Dominion  Copper  Min.  etc.  Co.  v. 
Bigelow,  203  Mass/  208,  212,  40  L.  R.  A.  (N.  S.)  314,  89  N.  K  214,  216, 
holding  judgment  of  Federal  court  in  another  State  in  favor  of  one  joint 
tort-feasor  not  |)ar  to  action  against  others  not  parties  to  first  suit;  Lowrie 
V.  Castle,  198  Mass.  87,  83  N.  E.  1118,  holding  void  service  on  nonresident 
by  delivery  of  summons  within  State  to  another  as  copartner;  Blessing  v. 
McLinden,  81  N.  J.  L.  385,  35  L.  R.  A>  (N.  S.)  812,  79  Atl.  349,  holding 
void  statute  providing  personal  judgment  against  nonresident  joint  debtor 
may  be  had  on  service  on  resident  codebtor;  Hubbard  v.  Montross  Metal 
Shingle  Co.,  79  N.  J.  L.  210,  74  Atl.  255,  holding  void  judgment  against 
one  not  party  to  record  but  made  such  by  amendment  in  open  court  at 
trial  over  his  protest;  Anthony  v.  ^ilson,  74  N.  J.  L.  631,  65  Atl.  988, 
approving  charge  that  judgment  of  sister  State  was  presumed  valid;  Ben- 
nett V.  Bennett,  63  N.  J.  Eq.  308,  49  Atl.  502,  holding  equity  will  not 
enforce  decree  for  alimony  rendered  on  divorce  granted  in  sister  State,  as 

/action  at  law  is  adequate;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L. 
23,  66  L.  R.  A.  193,  42  Atl.  1066,  construing  ''Lloyd's  policy,"  and  holding, 
after  judgment  against  attorneys  in  fact,  action  to  enforce  underwriter's 
liability  is  upon  the  policy  and  not  on  the  judgment;  Porte  v.  Chicago  A 
Northwestern  Ry.  Co.,  162  Wis.  461,  156  N.  W.  471,  holding  judgment  in 
favor  of  assignee  in  one  State  did  not  bind  assignor  suing  in  another  State 
when  he  notified  defendant  of  defenses  to  assignment  before  trial  of  first 
suit,  which  defendant  failed  to  interpose;  dissenting  opinion  in  Haddock 
V.  Haddock,  201  U.  S.  626,  6  Ann.  Oas.  1,  50  L;  Ed.  893,  26  Sup.  Ct.  525, 
majority  hplding  mere  domicile  within  State  of  one  spouse  does  not  give 
State  court  jurisdiction  to  render  divorce  decree  enforceable  in  other 
States  against  nonappearing  nonresident  defendant  only  constructively 
served;  dissenting  opinion  in  Slack  v.  Perrine,  9  App.  D.  C.  179,  majority 
holding  decree  of  chancery  court  of  New  Jersey  having  jurisdiction  of 
parties  not  void  for  irregularities  and  binding  in  District  of  Columbia; 
dissenting  opinion  in  Crim  v.  Crim,  162  Mo.  561,  63  S.  W.  493,  majority 
holding  where  defendant  gave  note  authorizing  appearance  in  any  court 

•  and  to  waive  process  and  confess  judgment,  such  appearance  by  attorney 
gives  court  jurisdiction  to  enter  personal  judgment;  Lafayette  Ins.  Co.  v. 
French,  18  How.  406,  15  L.  Ed.  451,  holding  where  a  corporation  is  sued 
it  is  not  enough  to  give  jurisdiction  to  say  that  the  corporation  is  a  citizen 
of  the  State  where  suit  is  brought;  Mason  v.  Eldred,  6  Wall.  239,  18  L.  Ed. 
785,  holding  judgment  against  copartners  does  not  merge  the  original  lia- 
bility of  copartners  not  served;  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  810,  19  L.  Ed.  689,  holding  judgment  without  service  on  person  of 
the  defendant  will  not  sustain  a  bill  for  its  enforcement;  Board  of  Public 
Works  V.  Columbia  College,  17  Wall.  528,  21  L.  Ed.  691,  holding  wherever 
(Courts  of  one  State  want  jurisdiction  their  records  are  not  entitled  to  credit; 
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T^^^psoji  V.  Whitman,  18  Wall.  464,  467,  469,  21  L.  Ed.  900,  901,  hold- 
.  ^.  constitutional  provision  as  to  credit  ^oes  not  prevent  inquiry  into 
^^T^^diction  of  court  rendering  judgment  offered;  Michaels  v.  Post,  21 
^^^-  428,  22  L.  Ed.  526,  holding  decree  based  on  fraudulent  petition 
27^^  ^nd  not  entitled  to  credit;  Hall  v.  Lanning,  91  U.  S.  168,  23  L.  Ed. 
j.^g£*  folding  judgment  against  dissolved  partnership  not  binding  on  non- 
57X  ^^^t  not  served ;  Pennoyer  v.  Neff,  96  U.  S.  720,  729,  24  L.  Ed.  668, 
j£  ^  discussing  question  and  holding  personal  judgment  without  validity 


^j  ^^^ered  by  State  court  on  money  demand  against  nonresident  served 
^^-  ^  L.  Ed.  672,  11  Sup.  Ct.  94,  holding  judgment  valid  under  special 


>^b 


lication;  Grover  ft  Baker  Sewing  Mach.  Co.  v.  Badcliffe,  137  U.  S. 


ulWB  against  citizen  of  another  State  not  entitled  to  credit;  Simmons  v. 
Saul,  138  U.  S.  469,  84  L.  Ed.  1063,  11  Sup.  Ct.  376,  holding  constitutional 
provision  does  not  preclude  inquiiy  into  jurisdictional  questions  ;|  Wilson 
▼.  Seligman,  144  U.  S.  46,  36  L.  Ed.  339,  12  Sup.  Ct.  642,  holding  notice 
served  out  of  State  insufficient  to  found  personal  liability;  Huntington 
V.  Attrill,  146  U.  S.  686,  86  L.  Ed.  1134,  13  Sup.  Ct.  234,  holding  whether 
State  statute  is  a  penal  law  unenforceable  elsewhere  to  be  determined  by 
court  called  upon  to  enforce  it;  €k>ldey  v.  Morning  News,  166  U.  S.  621, 
89  L.  Ed.  518,  16  Sup.  Ct.  660,  .holding  service  on  temporarily  present 
president  of  nonresident  corporation  ineffective;  Galpin  v.  Page,  3  Sawy. 
110,  Fed.  Cas.  6206,  holding  service  against  nonresident  can  only  affect 
bis  interests  in  State;  De  Kraft  v.  Barney,  30  Fed.  Cas.  1071,  holding 
decree  of  divorce  by  default  of  nonresident  not  adinissible  in  courts  of 
another  State;  Neff  v.  Pennoyer,  3  Sawy.  278,  Fed.  Cas.  10,083,  holding 
judgment  on  publication  against  nonresident  not  binding  in  personam; 
Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  401,  9  Fed.  246,  holding  truth  of 
eoint's  finding  of  jurisdictional  facts  not  conclusive;  Swift  v.  Meyers,  13 
Sawy.  591,  37, Fed.  43,  holding  judicial  sale  void  because  return  failed  to 
show  proper  service;  Graham  v.  Spencer,  14  Fed.  606,  holding  appearance 
of  nonresident  to  object  to  jurisdiction  is  not  waiver  thereof;  United 
States  V.  American  Bell  Tel.  Co.,  29  Fed.  32,  holding  to  acquire  jurisdiction 
of  nonresident  corporations  in  personam  every  requirement  must  be  ful- 
filled; Brooks  V.  Dun,  31  Fed.  144,  holding  judgment  on  constructive  service 
against  nonresident  not  upon  due  process  of  law ;  Merritt  v.  American  Steel- 
Baige  Co.,  76  Fed.  818,  21  C.  C.  A.  626,  holding  Constitution  requires 
only  that  the  judgment  shall  receive  such  credit  as  it  has  where  rendered ; 
Tomer  v.  Turner,  44  Ala.  460,  holding  where  court  acquires  jurisdiction 
in  divorce  it  is  unaffected  by  counter  decree  elsewhere ;  Inglehart  v.  Moore, 
16  Ark.  54,  holding  nothing  less  than  actual  notice  or  waiver  of  it  will 
give  validity  to  judgment  against  nonresident;  Pickett  v.  Ferguson,  46 
Ark.  192,  55  Am.  Rep.  £51,  holding  judgment  and  decrees  void  as  to  parties 
not  served;  Mitchell  v.  Ferris,  5  Houst.    (Del.)   40,  holding  court  may 
inquire  into  jurisdictional  facts  of  judgment  presented  to  it ;  National  Bank 
V.  Furtick,  2  Marv.  (Del.)  61,  42  Atl.  484,  holding  in  service  of  corporations 
prescribed  mode  must  be  strictly  followed;  Conley  v.  Chapman,  74  Ga. 
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712y  holding  where  one  of  a  partnership  was "  served  judgment  against 
others  not  hinding;  Beard  v.  Beard,  21  Ind.  328,  holding  personal  judgment 
for  alimony  on  constructive  service  void;  Middlework  v.  McDowell,  49 
Ind.  388,  holding  foreign  judgment  for  alimony  on  publication  without 
force  in  Indiana;  Hardhey  v.  Blackmarr,  20  Iowa,  173,  89  Am.  Dec.  623, 
holding  sale  under  fraudulent  appearance  void;  Melhop  v.  Doane,  31  Iowa, 
.405,  7  Am.  Rep.  154,  holding  foreign  judgment  in  rem  not  binding  in  per- 
sonam on  unserved  resident ;  Weaver  v.  Boggs,  38  Md.  261,  holding  judg- 
ment of  foreign  State  on  writs  returned  nihil  not  enforceable  against 
citizen  of  Maryland;  Phelps  v.  Brewer,  9  Gush.  396,  397,  57  Am.  Dec.  59, 
60,  holding  judgment  against  partner  not  served  nonenforceable  outside 
of  jurisdiction ;  Carleton  v.  Bickf ord,  13  Gray,  696,  74  Am.  Dec.  654,  hold- 
ing return  of  service  may  be  contradicted  by  parol  in  suit  on  foreign  judg- 
^  ment;  Ifolger  v.  Columbian  Ins.  Co/,  99  Mass.  273,  96  Am.  Dec.  750,  holding 
decree  of  New  York  Supreme  Court,  in  excess  of  its  jurisdiction^  without 
credit;  Bonesteel  v.  Todd,  9  Mich.  370,  80  Am.  Dec.  92,  holding  judgment 
against  two  joint  debtors,  only  one  being  served,  did  not  extinguish  demand ; 
People  v.  Dawell,  25  Mich.  269,  holding  State  courts  have  ne  jurisdiction 
in  divorce  of  nonresident  parties;  Hamilton  v.  Rogers,  67  Mich.  138,  34 
N.  W.  279,  holding  there  can  be  no  binding  judgment  against  parties  not 
actually  served;  Latimer  v.  Union  Pacific  R.  R.,  4^  Mo.  110,  97  Am.  Dec. 
879,  holding  service  on  temporarily  present  officer  of  foreign  corporation 
does  not  give  jurisdiction;  dissenting  opinion  in  Marx  v.  Fore,  51  Mo.  79, 
majority  holding  fact  of  failure  of  service  proper  defense  to  suit  on  foreign 
judgment;  Wilbur  v.  Abbot,  60  N.  H.  62,  nolding  joint  judgment  against 
two  defendants,  only  one  being  served,  is  void;  Moulin  v.  Trenton  Mut. 
Life  etc.  Ins.  Co.,  24  N.  J.  L.  231,  237,  holding  corporation  cannot  be  sued 
in  State  where  it  has  no  office;  Davis  v.  Headley,  22  N.  J.  Eq.  122,  holding 
void  a  foreign  judgment  on  title  of  New  Jersey  lands ;  Pennywitt  v.  Foote, 
27  Ohio  St.  617,  22  Am.  Rep.  350,  holding  right  to  inquire  into  jurisdiction 
of  court  upon  judgment  offered  in  evidence;  Kingsborough  v.  Tousley,  56 
Ohio  St.  457,  holding  failure  of  service  competent  defense  to  action  on 
any  personal  judgment;  Frothingham  v.  Barne?,  9  R.  I.  476,  following' 
rule;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St.  Rep.  805,  28  L.  R.  A. 
661,  22  S.  E.  184,  holding  foreign  divorce  on  unrecognized  grounds  not 
binding  on  South  Carolina  citizen;  Norwood  v.  Cobb,  15  Tex.  503,  holding 
in  suit  on  foreign  judgment  defendant  may  prove  failure  of  service; 
Thouvenin  v.  Rodrigues,  24  Tex.  477,  holding  where  fraud  is  alleged,  proof 
of  death  of  plaintiff  before  institution  of  suit  is  proper;  Easley  v.  Mc- 
Clinton,  33  Tex.  295,  holding  if  record  of  judgment  shows  it  was  rendered 
without  service  it  will  be  treated  as  void ;  Blain  t.  Blain,  45  Vt.  544,  hold- 
ing dismissal  of  petition  for  divorce  for  one  of  proof  by  foreign  court  not 
a  bar  to  subsequent  suit  in  Vermont ;  Bedell  v.  Scruton,  54  Vt.  495,  holding 
discharge  in  insolvency  by  State  court  no  bar  to  claim  of  nonresident 
nonparticipating  creditor;  Bowler  v.  Huston,  30  Gratt.  275,  32  Am.  Rep. 
679,  holding  that  judgment  of  one  State  may  have  effect  in  another  there 
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must  have  been  jmisdiction  in  the  court;  Crumlish  y.  Central  Imp.  Co.,  3S 
W.  Va.  398,  46  Am.  St.  Bep.  878,  28  L.  B.  A.  181,  18  S.  E.  459,  holding 
judgment  in  sister  State  without  service  of  process  will  be  held  void  in 
this  State;  Stewart  v.  Northern  Assur.  Co.,  45  W.  Va.  741,  44  L.  B.  A. 
101,  32  S.  E.  221,  holding  foreign  court  has  not  power  without  service  to 
render  judgment  on  contract  void  under  statutes  of  State  where  made; 
Inbuseh  v.  Farwell,  1  Black,  571,  17  L.  Ed.  190,  holding  jurisdiction  in 
Federal  courts  not  defeated  by  interest  of  other  parties  out  of  jurisdiction ; 
Noble  V.  Union  etc.  R.  R.  Co.,  147  U.  91 173,  87  L.  Ed.  126,  13  Sup.  Ct.  273, 
holding  a  semi- judicial  decision  of  Secretary  of  Interior  conclusive;  In  re 
Hinds,  3  N.  B.  R.  351  (*l),  12  Fed.  Cas.  203,  holding  judgment  and  execu- 
tion alone  created  no  lien  on  equitable  interests;  Tenny  v.  Townsend,  9 
Blatchf.  277,  Fed.  Cas.  13,832,  holding  declaration  that  court  rendering 
judgment  was  one  of  general  jurisdiction  good  on  demurrer;  In  re  Ander- 
son, 94  Fed.  497,  holding  United  States  marshal  executing  process  out  of 
his  district  a  trespasser;  Thompson  v.  Mosely,  29  Mo.  479,  holding  party 
may  amend  by  striking  out  name  of  party;  dissenting  opinion  in  Elsasser 
v.  Haines,  52  N.  J.  L.  25, 18  Atl.  1101,  majority  holding  judgment  of  sister 
State  on  confession  binding;  Gude  v.  Qakota  etc.  Ins.  Co.,  J  S.  D.  647, 
58  Am.  St.  Bep.  862,  65  N.  W.  27,  holding  recitals  in  judgment  are  prima 
facie  evidence  of  facts  stated;  Venner  v.  Great  Northern  Ry.  Co.,  153 
Fed.  411,  arguendo. 

Distinguished  in  Crim  v.  Crim,  102  Mo.  556,  560,  63  S.  W.  491,  493, 
holding  where  defendant  gives  note  authorizing  appearance  in  any  court 
and  to  confess  judgment  therein,  such  appearance  gives  court  jurisdiction 
to  enter  personal  judgment;  Christmas  y.  Russell,  5  Wall.  301,  302,  305, 

18  L.  Ed.  478,  479,  480,  holding  where  defendant  is  fully  served  full  credit 
must  be  given  to  judgment  against  him;  Cheever  v.  Wilson,  9  Wall.  123, 

19  L.  Ed.  608,  holding  decree  in  divorce  in  Indiana  equally  binding  else- 
where; New  Lamj)  Chimney  Co.  v.  Ansonia  Brass  etc.  Co.,  91  U.  S.  661, 
23  L.  Ed.  839,  holding  decree  adjudging  corporation  bankrupt  fixes  the 
status  in  rem ;  Hanley  v.  Donoghue,  116  U.  S.  4,  29  L.  Ed.  537,  6  Sup.  Ct. 
244,  holding  judgments  in  United  States  are  not  re-examinable  upon  merits 
nor  impeachable  for  fraud  if  rendered  by  court  having  jurisdiction; 
Renaud  v.  Abbott,  116  U.  S.  287,  29  L.  Ed.  682,  6  Sup.  Ct.  1198,  holding 
where  judgment  against  one  of  several  joint  defendants  is  valid,  it  is  valid 
for  all  purposes;  Cole  v.  Cunningham,  133  U.  S.  112,  33  L.  Ed.  541,  10 
Sup.  Ct.  270,  holding  in  proper  eases  equity  courts  of  one  State  may  con- 
trol persons  in  their  jurisdiction  from  prosecuting  suits  elsewhere;  Hilton 
V.  Guyot,  159  U.  S.  183,  200,  40  L.  Ed.  115,  1^1,  16  Sup.  Ct.  151,  157,  hold- 
ing where  agent  of  nonresident  appears  and  defends  want  of  jurisdiction 
cannot  afterward  be  set  up;  Galpin  v.  Page,  1  Sawy.  330,  Fed.  Cas.  5205, 
holding  recital  of  jurisdictional  fact  conclusive  in  absence  of  contrary 
showing;  Moch  v.  Virginia  Fire  etc.  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706, 
holding  where  question  of  jurisdiction  is  directly  in  issue  its  determination 
becomes  res  judicata;  Walker  v.  Cronkite,  40  Fed.  135,  holding  ooUateral 
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attack  cannot  be  made  on  domestic  judgment  by  way  of  rehun  of  service; 
Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  83,  holding  whc^  one  has  had  his 
day  in  court  he  cannot  complain  of  its  jurisdiction;  Eaton  v.  Pennywit,  25 
Ark.  151,  holding  in  attachment  of  property  of  nonresident  owner,  courts 
have  jurisdiction  of  it  where  he  appears  by  attorney ;  Gillespie  v.  Commercial 
etc.  Ins.  Co.,  12  Gray,  202,  71  Am.  Dec.  744,  holding  judgment  against  insur- 
ance company  supported  by  service  in  statutory  mode ;  dissenting  opinion  in 
Cofrode  v.  Circuit  Judge,  79  Mich.  346,  7  L.  R.  A.  515,  44  N.  W.  627,  ma- 
jority holding  where  nonresidents  iaed  nonresidents  who  voluntarily  ap- 
peared, jurisdiction  was  established ;  Barker  v.  Brink,  24  N.  J.  L.  349,  hold- 
ing defendant  served  cannot  complain  of  failure  to  serve  codefendants; 
Swift  V.  Stark,  2  Or.  101,  88  Am.  Dec.  465,  holding  defendants  served  in 
original  judgment  cannot  have  original  cause  of  action  re-examined  in 
action  thereon;  Rogers  v.  Bums,  27  Pa.  St.  627,  holding  foreign  judgment 
unattackable  on  ground  that  attorney  had  not  warrant  to  institute  suit. 

Jurisdiction,  how  acquired.    Note,  2  Am.  Dec.  45. 

Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Rep.  488,  489» 

440. 
Effect  ctf  judgments  against '  partnership  o;r  joint  debtors  on  service 

on  one.    Note,  44  Am.  Dec.  573. 
Judgment  by  unauthorized  appearance  of  attorney.    Note,  75  Am.  Dec. 

149. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep.  812. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident  part* 
nership.    Note,  Ann.  Oas.  1916D,  813. 

Sufficiency  of  service  on  single  partner  in  action  against  partnership. 
Note,  20  Ann.  Gaa.  1242. 

Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  R.  A. 
858. 

Service  of  process  constituting  due  process  of  law.    Note,  50  L.  i(.  A. 

595. 
Nonresident's  right  to^sue  foreign  corporation.    Note,^70  L.  R.  A.  532. 
t)omicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  R.  A.  498. 

11  How.  177-184,  13  L.  Ed.  653,  HORT8MAK  ▼.  HEN8HAW. 

Holder  is  bound 'to  know  that  previous  indorsements  Including  that  of 
payee  are  in  the  handwriting  of  the  respectiTe  parties  or  were  duly  author- 
ized by  them,  and  if  one  of  them  is  forged,  he  cannot  recover  against  the 
acceptor,  althou£^  the  forged  name  was  on  the  bill  at  the  time  of  the  accept- 
ance. If  he  has  received  the  money  from  the  acc^itor,  and  the  forgery  is 
afterward  discovered,  he  will  be  compelled  to  repay  it. 

Approved  in  Farmers'  Nat.  Bank  v.  Farmers'  etc.  Bank,  159  Ky.  143, 
166  S.  W.  987,  holding  bank  paying  check  of  depositor  estopped  to  deny 
genuineness  of  his  signature  as  against  innocent  third  person;  Mills  v.  Bar- 
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ney,  22  Cal.  249,  holding  liabilities  of  indorsers  the'  same  on  certificates 
of  deposit  as  on  bills  and  notes;  Rogers  v.  Ware,  2  Neb.  51,  52,  holding 
holder  of  bill  mnst  show  genuine  inducement  by  payee  before  he  can  re- 
cover; Star  Ins.  Co.  v.  Bank,  60  N.  H.  446,  holding  drawee  paying  to 
holder  on  forged  indorsements  may  recover  from  him;  Matthews  v.  Mas- 
sachusetts Nat.  Bank,  1  Holmes,  405,  Fed.  Cas.  92S6,  holding  cashier  has 
general  authority  to  sign  for  bank. 

Distinguished  in  La  Fayette  v.  Merchants  Bank,  73  Ark.  567,  108  Am. 
St.  Rep.  71,  68  L.  R.  A.  231,  84  S.  W.  702,  where  drawee  of  forged  draft 
paid  it  to  bank,  which  had  discounted  and  indorsed  it,  fact  that  drawee 
did  not  notify  bank  of  forgery  for  six  months  does  not  preclude  recovery 
by  drawee  where  he  had  had  no  suspicion  of  forgezy. 

Estoppel  of  acceptor  to  deny  genuineness  and  validity  of  drawer's  sig- 
nature.   Note,  4  E.  R.  0.  636. 

Acceptor  is  presumed  to  accept  upon  funds  of  the  drawer  in  his  hands, 
and  he  is  precluded  by  his  acceptance  from  averring  the  contrary  in  a  suit 
brought  against  him  by  the  holder. 

Approved  in  Spencer  &  Co.  v.  Bank  of  Hickory  Ridge,  115  Ark.  334» 
171  S.  W.  130,  holding  dealers  having  agreed  to  honor  draft  with  bill  of 
lading  attached,  who  stated  fact  to  bank  to  which  draft  was  presented 
with  forged  bills  attached,  and  who  subsequently  paid  bank  amount  of 
draft,  acting  on  their  own  opinion  as  to  bills  of  lading,  could  not  recover 
from  bank;  Richards  v.  Street,  31  App.  D.  C.  432,  holding  in  action  on 
partnership  note  payable  to  partner,  forged  indorsement  of  payee's  name 
was  no  defense  where  partnership  subsequently  indorsed  note;  La  Fayette 
&  Bro.  v.  Merchants'  Bank,  73  AfE.  567,  108  Am.  St.  Rep.  71,  68  L.  R.  A. 
(N.  S.)  231,  84  S.  W.  702,  holding  where  drawer  of  bill  forged  name  of 
payee,  who  was  seller  of  cat^e,  to  bill  of  sale,  which  was  on  back  of  bill, 
and  discounted  it  at  bank,  which  indorsed  it  and  obtained  payment  from  * 
drawee,  drawee  could  recover  from  bank;  Gillilan  v.  Myers,  31  111.  528, 
holding  acceptance  of  bill  admits  that  it  was  drawn  on  funds  of  drawer. 

Whenever  the  drawer  of  a  bill  is  liable  to  the  holder,  the  acceptor  is  en- 
titled to  a  credit  if  he  pays  the  money,  and  he  is  bound  to  pay  upon  his  ac- 
ceptance, when  the  payment  will  entitle  him  to  a  credit  in  his  account  with 
the  drawer,  notwithstanding  t^e  drawer's  Insolvency;  so  If  the  drawer  puts 
the  bill  in  circulation,  bearing  a  forged  indorsement  of  payee's  name,  the 
drawee  accepting  and  paying  a  bona  fide  holder,  cannot  recover  back  ther 
money  paid  him,  but  can  charge  the  amount  of  the  bill  against  the  drawer. 

Approved  in  Armour  v.  Greene  County  State  Bank,  112  Fed.  633,  50 
C.  C.  A.  399,  holding  where  dealer  made  arrangement  with  bank  to  cash 
agent's  checks,  bank  to  be  repaid  by  drafts  on  dealer,  and  at  time  of 
arrangement  dealer  deposited  small  sum  as  indemnity,  such  deposit  did 
not  create  relationship  of  banker  and  depositor;  People's  Nat.  Bank  v. 
Wheeler^  21  Okl.  395^  96  Pac.  622,  holding  bank  paying  mopey,  deposited 
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by  lender  to  be  delivered  to  customer  of  bank,  on  check  of  customer  in 
due  covirse  at  time  and  under  circumstances  agreed^  not  liable  to  lender 
because  chetk  was  forgery;  Miltno  Nat.  Bank  v.  Cobbs,  53  Tex.  Civ.  7, 
115  S.  W.  348^  holding  evidence  showed  acceptance  of  draft;  Burgess  v. 
Northern  Bank  of  Kentucky,  4  Bush,  604,  holding  if  party  to  bill  nego- 
tiated with  forged  indorsement  in  name  of  payee  he  is  estopped  to  deny 
its  genuineness. 

11  How.   185,  18  L.  Ed.  667»  BEVINS  ▼.  RAMSAT. 

Appeal  from  an  action  at  law  will  be  dlBmlssed  wlien  taken  to  Supreme 
Court  lyy  appeal  Instead  of  writ  of  eiror. 

Approved  in  Toeg  v.  Suflfert,  167  Fed.  126,  92  C.  C.  A.  577,  following 
rule ;  Comstock  v.  Eagleton,  196  U.  S.  100,  49  L.  Ed.  403,  25  Sup.  Ct.  210, 
applying  rule  to  judgment  of  territorial  court  in  action  for  false  imprison- 
ment; Ex  parte  France,  176  Ind.  102,  95  N.  E.  526,  holding  writ  was  pre- 
rogative writ  of  Supreme  Court,  not  abolished  by  statute  defining  jurisdic- 
tion of  supreme  and  appellate  courts;  State  v.  Thayer,  158  Mo.  61,  58 
S.  W.  18,  holding  defendant  convicted  in  Criminal  Court  of  Jackson 
County  of  misdemeanor,  on  information  filed  by  district  attorney,  may 
appeal  to  Supreme  Court;  United  States  v.  Emholt,  105  XJ.  S.  416,  26 
L.  Ed.  1078,  holding  information  for  forfeiture  under  revenue  laws  can- 
not be  taken  up  on  appeal ; '  Muhlenberg  County  v.  Dyer,  65  Fed.  635, 
13  C.  C.  A.  64,  holding  application  for  mandamus  only  reviewable  on  writ 
of  error;  Waterman  v.  Bailey,  111  Mich.  573,  69  N.  W.  1110,  holding  all 
requirements  of'  statute  governing  appeals  are  jurisdictional ;  Chicago  etc. 
R.  R.  Co.  V.  Headrick,  49  Neb.  287,  68  N.  W.  490,  holding  appeal  lies  only 
where  conferred  by  statute. 

11  How.  186-204,  13  li.  Ed.  667,  UBAOUE  ▼.  DjB  YOUKO. 

Constitution  of  1845,  ^opted  previous  to  admission  of  Texas  as  a  State, 
declared  fraudulent  certlflcates  void,  but  the  limitation  was  extended  to  July 
1,  1847. 

Approved  in  Herman  v.  Phalen,  14  How.  79,  14  L.  Ed.  335,  following 
rul«;  Hamilton  v.  Avery,  20  Tex.  634,  Peck  v.  Moody,  23  Tex.  95,  and 
Durrett  v.  Crosby,  28  Tex.  695,  all  holding  government  may,  to  detect 
frauds,  require  holders  of  imperfect  claims  to  re-establish  their  validity. 

Distinguished  in  Sherwood  v.  Fleming,  25  Tex.  Sup.  430,  holding  a  lo- 
cated certificate  gives  a  right  to  land. 

Decisions  of  commissioners  of  public  lands,  with  power  to  grant  certlfl- 
cates for  claims,  are  not  judicial  decisions  vesting  title  In  holders^  whether 
forged  or  fraudulent* 

Approved  in  Lawson  v.  Jeffries,  47  Miss.  699,  705,  707,  12  Am.  Rep.  849, 
354,  355,  holding  legislative  bodies  have  not  power  to  perform  judicial 
acts;  Arberry  v.  Beavers,  6  Tex.  470,  55  Am.  Dec.  797,  holding  where 
law  prescribeB  duty  withholding  discretionary  powers,  it  ia  not  judicial. 
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State  may  grant  new  txials  and  make  new  tiibunala  of  reyiew  in  order 
to  detect  ftandnlent  grantB  or  reverse  fraadnlent  Judgment!  without  impair- 
ing tlie  obligations  of  contracts. 

Approved  in  Herman  v.  Phalen,  14  How.  79,  14  L.  Ed.  385,  following 
rale;  Hamilton  v.  Avery,  20  Tex.  634,  Peck  v.  Moody,  23  Tex.  95,  and 
Durrett  v.  Crosby,  28  Tex.  695,  all  holding  government  may,  to  detect 
frauds,  require  holders  of  imperfect  claims  to  re-establish  their  validity. 

Distinguished  in  Sherwood  v.  Fleming,  25  Tex.  8up.  430,  holding  & 
located  certificate  gives  a  right  to  land. 

Judgments  as  well  as  grants  obtained  by  ftaud  or  collusion  are  void  and 
confer  no  vested  title. 

Approved  in  Fahmey  v.  Kelly,  102  Fed.  414,  holding  failure  to  record 
transfer  of  stock  by  debtor  in  accordance  with  understanding  with  cred- 
itor and  corporation,  in  order  to  keep  stock  out  of  hands  of  hostile  trustee, 
does  not  vitiate  attachment  on  such  stock;  United  States  v.  Steenerson, 
50  Fed.  508,  1  C.  C.  A.  552,  American  Mtg.  Co.  v.  Hopppr,  56  Fed.  69^ 
64  Fed.  558,  12  C.  C.  A.  293,  and  California  Redwood  Co.  v.  Litle,  79  Fed. 
858,  all  holding  commissioner  of  general  land  office  may  cancel  fraudulent 
pre-emption  entry. 

Article  XI,  Constitution  of  Texas,  voiding  only  ftaudulent  grants^  annuls 
no  vested  right  and  impairs  the  obligation  of  no  contract. 

Distinguished  in  Sherwood  v.  Fleming,  25  Tex.  430,  holding  a  located 
certificate  is  property  within  constitutional  guaranties. 

Federal  Constitution  was  made  by  and  for  tbe  protection  of  the  people 
of  the  United  States^  and  its  restraints  on  powers  of  States  does  not  affect 
laws  passed  and  taking  complete  effect  in  Texas  before  Its  admission  as  a 
State. 

Approved  in  Herman  v.  Phalen,  14  How.  79,  14  L.  Ed.  835,  following 
rule;  Shorter  v.  Cobb,  3S  Ga.  299,  holding  Georgia  courts  under  Consti^ 
tution  of  1868,  without  jurisdiction  of  debts  for  slaves. 

Miscellaneous.  Cited  in  Herman  v.  Phalen,  14  How.  79,  14  L.  Ed.  335, 
holding  all  questions  involved  were  decided  by  it.  Miscited  ih  Worlev 
V.  Naylor,  6  Minn.  200,  on  question  of  computation  of  time  within  which 
an  act  is  to  be  done. 

11  How.  204-208,  13  L.  Ed.  665,  BB00K8  v.  NORBIS. 

Writ  of  error  is  not  brought  until  filed  in  the  court  to  which  it  is  ad- 
dressed, and  whose  record  is  to  be  removed  by  it;  and,  therefore,  though  the 
writ  is  tested  within  five  years,  if  it  be  not.  filed  in  the  ^ourt  which  rendered 
the  Judgment  till  after  the  expiration  of  that  period,  it  is  barred. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  tl,  69  L.  Ed.  137,  35 
Sup.  Ct.  16,  holding  suing  out  writ  of  error  in  criminal  case  before  motion 
IT— aa 
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for  new  trial  gave  appellate  jurisdiction  to  Circuit  Court  of  Appeals,  and 
District  Court  had  no  jurisdiction  to  set  judgment  aside  after  term;  Old 
Nick  Williams  v.  United  States,  215  U.  S.  543,  54  L.  Ed.  820,  30  Sup.  Ct. 
221,  dismissing  writ  of  error  not  sued  out  within  time  limited  by  statutej 
United  States  v.  PoUak,  230  Fed.  533,  holding  where  writ  not  issued  within 
six  months  District  Court  had  jurisdiction  in  criminal  case  to  vacate 
orders  staying  proceedings  and  releasing  defendants  on  bail ;  United  States 
V.  Alamogordo  Lumber  Co.,  202  Fed.  703,  705,  121  C.  C.  A.  162,  holding 
writ  not  brought  until  filed  with  clerk  of  court  rendering  judgment; 
Carriere  &  Son  v.  United  States,  163  Fed.  1010,  dismissing  application  for 
review  of  decision  of  board  of  general  appraisers  not  filed  within  statutory 
time ;  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  390,  87  C.  C.  A. 
341,  holding  Circuit  Court  of  Appeals  had  no  jurisdiction  to  review  judg- 
ment where  more  than  eight  months  elapsed  before  appeal;  Old  Nick 
Williams  Co.  v.  United  States,  152  Fed.  927,  82  C.  C.  A.  73,  and  Kentucky 
Coal  etc.  Land  Co.  v.  Howes,  153  Fed.  164,  82  C.  C.  A.  337,  both  dismiss- 
ing writ  not  brought  within  statutory  time;  Rutan  v«  Johnson,  130  Fed. 
110,  64  C.  C.  A.  443,  Circuit  Court  of  Appeals  cannot  review  judgment 
on  writ  of  error  not  issued  until  after  six  months  from  entry  of  judgment; 
Chow  Loy  V.  United  States,  112  Fed.  357,  50  C.  C.  A.  279,  holding  under 
Chinese  Exclusion  Act  (^  Stat.  476,  §13),  when  notice  of  appeal  from 
decision  of  commissioner  is  given,  it  is  not  necessary  that  matter  should 
be  presented  to  judge  within  ten  days;  In  re  Goodman,  101  Fed.  920,  42 
C.  C.  A.  85,  holding' order  allowing  appeal  and  bond  must  be  filed  within 
statutory  time  for  taking  appeal ;  McVicker  v.  Rouse,  44  Colo.  257,  98  Pac. 
808,  holding  writ  not  brought  till  summons  issued  by  clerk  of  Supreme 
Court  or  issuance  waived;  Lewis  v.  Sittle,  7  Ind.  Ter.  606,  104  S.  W.  852, 
dismissing  writ  for  failure  to  make  all  against  whom  judgment  was  ren- 
dered parties  thereto;  United  States  Fidelity  etc.  Co.  v.  Shirk,  7  Ind.  Ter. 
85,  103  S.  W.  774,  holding  Court  of  Appeals  had  no  jurisdiction  of  appeal 
in  case' at  law;  United  States  v.  Dashiel,  3  Wall.  701,  18  L.  Ed.  270,  and 
Mussina  v.  Cavazos,  6  Wall.  360,  18  L.  Ed.  812,  both  holding  filing  of  writ 
of  error  is  lodging  copy  in  clerk's  office  with  record;  Cummings  v.  Jones, 
104  U.  S,  419,  26  L.  Ed.  824,  and  Scarborough  v.  Pargoud,  108  U.  S.  568, 
27  L.  Ed.  824,  2  Sup.  Ct.  878,  both  refusing  to  examine  judgment  of  St!ate 
court  after  expiration  of  two  years'  limit;  PoUeys  v.  Black  River  Imp.  Co., 
113  U.  S.  83,  28  L.  Ed.  938,  5  Sup.  Ct.  370,  holding  limitation  begins 
to  run  from  entry  of  judgment;  Credit  Co.  v.  Arkansas  Central  Ry.  Co., 
128  U.  S.  259,  260,  32  L.  Ed.  449,  9  Sup.  Ct.  107,  holding  time  for  appeal 
cannot  be  extended  by  entry  of  order  nunc  pro  tunc;  Farrar  v.  Churchill, 
135  U.  S.  612,  34  L.  Ed.  249,  10  Sup.  Ct.  772,  holding  statutory  limitation 
applies  to  cross-appeals;  Cincinnati  Safei  &  Lock  Co.  v.  Grand  Rapids 
Safety  Deposit  Co.,  146  U.  S.  55,  36  L.  Ed.  886,  13  Sup.  Ct.  14,  holding  writ 
filed  July  3d  did  not  bring  appeal  within  eases  pending  July  1,  1891; 
Mutual  Life  Ins.  Co.  v.  Phinney,  76  Fed.  618,  22  C.  C.  A.  425,  holding 
Circuit  Court  of  Appeals  without  jurisdiction  where  no  writ  of  error 
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was  filed;  United  States  ▼.  Baxter,  51  Fed.  624,  2  G.  C.  A.  410,  dismissing 
writ  when  not  filed  within  statutory  limitation;  Union  Pacific  R.  R.  Co. 
V.  Colorado  etc.  R.  R.  Co.,  54  Fed.  22,  4  C.  C.  A.  161,  holding  Circuit  Court 
of  Appeals  without  jurisdiction  where  more  than  six  months  elapse; 
Stevens  v.  Clark,  62  Fed.  322,  324,  10  C.  C.  A.  379,  holding  statutory 
limitation  cannot  be  waived  by  parties;  Threadgill  v.  Piatt,  71  Fed.  3, 
holding  judge  cannot  issue  writ  after  limitation  has  expired;  Connecticut 
Fire  Ins.  Co.  v.  Odendorff,  73  Fed.  89,  19  C.  C.  A.  379,  holding  where 
time  expired  on  one  judgment  against  joint  obligors  others  were  released; 
Green  v.  Lynn,  87  Fed.  840,  31  C.  C.  A.  248,  holding  filing  of  petition 
and  assignment  of  error  insufficient  without  writ;  Wilmington  v.  Ricaud, 
90  Fed.  213,  32  C.  C.  A>  578,  holding  petition  and  order  required  by  proper 
practice  not  essential  to  jurisdiction;  Waxahachie  v.  Coler,  92  Fed.  285, 
34  C.  C.  A.  349,  holding  under  act  of  1891,  "sued  out"  means  ''issued"; 
Crippen  V.  Livingston,  12  Fla.  639,  holding  writ  of  error  is  not  brought  till 
filed  in  court  which  rendered  judgment;  Florida  v.  Mitchell,  29  Fla.  308, 
314,  10  South,  748,  749,  holding  in  criminal  case  prosecution  of  writ  is 
upon  new  case,  not  commenced  till  writ  is  filed;  Warner  v.  Texas  etc.  R.  R. 
Co.,  54  Fed.  922,  4  C.  C.  A.  670,  holding  indorsement  of  allowance  on 
the  i>etition  sufficient  though  improper  practice. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  335,  44 
L.  Ed.  1092,  20  Sup.  Ct.  909,  holding  where  indorsement  on  copy  of  writ 
of  error  of  its  receipt  for  benefit  of  defendant  though  not  indorsed  as 
filed,  where  clerk's  s^davit  shows  that  it  was  left  for  filing,  is  evidence 
of  * 'filing'';  First  Nat.  Bank  of  Orlando  v.  King,  36  Fla.  30,  18  South. 
2,  holding  where  writ  of  error  is  filed  in  statutory  period,  scire  facias 
may  issue  afterward.  ^ 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  847,  849,  850. 

Bar  of  writ  of  .error  ^Sy  the  statute  of  limitations  may  be  taken  advantage 
of  In  tliis  court  by  motion. 

Approved  in  Peterson  v.  Manhattan  Life  Ins.  Co.,  244  111.  334,  18  Ann. 
Gas.  96,  91  N.  E.  468,  holding  defense  that  writ  was  barred  could  only 
be  made  by  plea;  O'Dpnnell  v.  State,  126  Wis.  601,  106  N.  W.  li,  there  is 
no  waiver  by  state  of  statute  requiring  error  in  criminal  cases  to  be 
sued  out  in  two  years,  where  attorney  general  before  filing  of  briefs,  moves 
to  dismiss  because  of  lapse  of  time ;  Willoughby  v.  George,  5  Colo.  81, 
holding  since  special  pleading  is  not  allowed  on  appeal,  motion  to  dis- 
miss is  proper;  International  Bank  v.  Jenkins,  104  111.  155,  holding  bar 
of  statute  may  be  presented  by  motion  as  well  as  by  plea;  Newman  v. 
Kiser,  128  Ind.  259,  26  N.  E.  1006,  holding  assignment  of  errors  may  be 
met  by  pleas,  answers,  demurrers  or  motions;  Boiling  v.  Jones,  67  Ala. 
514,  holding  statute  of  limitations  must  be  pleaded  in  some  form  to 
avail;  Haley  v.  Elliott,  20  Colo.  201,  37  Pac.  28,  holding  statute  does  not 
itself  divest  eourt  of  jurisdiction  but  must  be  specially  interposed. 
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Distinguished  in  Bntin  y.  Hooper,  59  Ind.  591,  holdSbgf  on  motion  to 
dismiss,  appellant  may  show  he  was  under  legal  disabtfity;  Holtzclaw  v. 
Ware,  34  Ala.  310,  holding,  under  Alabama  statute,  the**  court  will  itself 

dismiss  a  tardy  appeaL 

I 

11  How.  209-229,  13  Ii.  Ed.  667,  WABNEB  ▼.  BiABTIN. 

While  the  buyer,  who,  at  the  time  of  sale,  knows  nothing  of  the  relation 
between  the  factor  and  the  principal,  is  protected  by  law  in  case  of  factor's 
default,  the  risk  which  the  principal  runs,  through  the  misconduct  of  his 
agent,  may  be  avoided,  by  the  purchaser  having  notice,  at  any  time  before 
the  completion  of  the  purchaile  or  the  dellyery  of  the  goods,  of  the  agent's 
commission. 

Approved  in  Thurber  v.  Cecil  Nat.  Bank,  52  Fed.  514,  holding  knowl- 
edge of  business  relations  between  principal  and  agent  sufficient  to  charge  ^ 
bank  on  pledge  of  receipts  indorsed  as  "agent."  Reversed  in  Cecil  Nat- 
Bank  V.  Thurber,  59  Fed.  916,  8  C.  C.  A.  365,^  because  complainants  failed 
to  trace  proceeds  to  a  particular  fund  but  sought  to  bind  all  of  bank's 
property;  dissenting  opinion  in  Dias  v.  Chickering,  64  Md.  358,  1  Atl.  712, 
majority  holding  innocent  purchaser  from  fraudulent  factor  took  good 
title. 

Sale  by  a  factor's  clerk  of  property  trusted  to  the  factor  as  sold  could  . 
\  not  pass  title  in  it  ftom  the  real  owner;  for  a  factor  cannot  delegate  his  trust 

to  his  clerk,  notwithstanding  any  usage  of  trade,  unless  by  express  assent  of 
the  prindpaL 

Approved  in  Hodkinson  v.  McNeal  Machinery  Co.,  161  Mo.  App.  91, 142 
6.  W.  458,  holding  agent  could  not  appoint  subagent  unless  speciallj* 
authorized;  Smith  v.  Jefferson  Bank,  120  Mo.  App.  543,  97  S.  W.  252, 
holding  where  goods  were  consigned  for  sale  to  factor  and  company  of 
which  factor  was  president  reconsigned  goods  and  drew  against  new 
consignee,  it  would  amount  to  conversion  by  company;  Jenkins  v.  Funk,. 
33  Fed.  916,  holding  attorney  to  sell  real  estate  cannot  have  principal 
charged  with  broker's  commissions;  Bancroft  v.  Scribner,  72  Fed.  991^ 
21  C.  C.  A.  352,  holding  book  dealer's  contract  with  publisher  unassign- 
able;  Gaither  v.  Myrick,  9  Md.  137,  66  Am.  Dec.  818,  holding  supercargoes 
are  bound  by  principles  which  regulate  the  conduct  of  factors  abroad; 
Atlee  v.  Fink,  75  Mo.  103,  42  Am.  Bep.  386,  holding  agent  to  sell  has 
no  power  to  bind  principal  for  commission  to  others. 

Subagents  and  their  relation  to  the  principal  and  to  the  agent  appoint- 
ing them.    Note,  50  Am.  St.  Bep.  117. 

Delegation  of  authority  by  agent.    Note,  Ann.  Cas.  1915D,  7,  8,  9,  17. 

Factor  who  has  power  to  sell  for  his  principal  cannot  affect  the  property 
by  tortiouBly  pledging  it  as  security  or  satisfaction  for  a  deht  of  its  own» 
though  pledgee  is  ignorant  of  the  factor's  not  being  the  owner,  and  the  prin- 
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diMl  may  lecoyer  tbem  back  by  an  aetion  in  trover  against  the  pawnee,  with- 
out tendering  to  the  factor  what  may  be  dne  him,  and  without  any  tender  to 
the  pawnee  of  the  som  for  which  the  goods  were  pledged,  nor  may  the  factor 
seU  to  his  creditor  in  payment  of  an  antecedent  debt. 

Approved  in  Aalsey  v.  Bird,  99  Fed.  528,  39  C.  C.  A.  638,  holding  where 
factor  pledges  goods  for  individual  debt  by  nse  of  symbols  of  title  so 
that  any  surplus  arising  from  sale  in  excess  of  his  advances  will  not 
go  to  consignor,  he  is  guilty  of  conversion;  Costykan  v.  Sloan,  33  App.  D. 
C.  426,  holding  void  pledge  by  factor  of  principal's  goods  for  his  own 
debt;  liebhardt  v.  Wilson,  38  Colo.  12,  120  Ael  St.  Eep.  97,  88  Pac.  177, 
holding  purchaser  from  factor  who  credits  him  with  purchase  and  sells 
other  goods  to  factor  and  pays  balance  was  liable  to  principal  where 
factor  failed  to  pay  him ;  Norris  v.  Boston  Music  Co.,  129  Minn.  204,  205,  ( 
151  N.  W.  973,  and  Miller  v.  Springfield  Wagon  Co.,  6  Ind.  Ter.  123,  89 
S.  W.  1014,  both  holding  factor  could  not  pay  his  own  debt  with  prin- 
cipals' goods,  debtor  knowing  relation;  Jones  v.  Brand,  106  Ky.  417,  50 
S.  W.  680,  holding  one  employed  by  agent  to  receive  bids,  on  propertj*^ 
was  not  empowered  to  advise  others  to  ^ake  principal  an  offer  in  advance 
of  bid  obtained  by  agent,  which  was  abou,t  to  be  accepted  by  principal; 
Winslow  Bros.  &  Co.,  v.  Station,  150  N.  C.  266,  267,  63  S.  E.  950,  951,  up- 
holding sale  of  principal's  goods  by  agent  as  his  own  when  agent  was  also 
dealer  on  his  own  account;  Low  v.  Moore,  31  Tex.  Civ.  462,  72  S.  W.  422, 
holding  one  who  has  intrusted  personalty  to  agent  with  power  to  sell 
may  recover  it,  or  damages  for  its  conversion,  from  one  who  bought  of 
agent  without  notice  of  principal's  rights,  where  only  consideration  of 
sale  was  previous  indebtedness  of  agent  to  purchaser;  Eilers  Music 
House  V.  Fairbanks,  80  Wash.  382,  383,  141  Pac.  886,  holding  where  factor 
sold  piano  in  payment  of  his  own  debt  and  purchaser  resold  it  to  de- 
fendants, defendants  acquired  no  title  as  against  principal;  AWin  v.  St. 
Louis  Bank,  120  U.  S.  32,  34,  38,  30  L.  Ed.  575,'  576,  578,  7  Sup.  Ct. 
462,  463,  466,  holding  a  factor  has  no  power  to  pledge  either  the  goods  or 
the  bill  of  lading  or  other  symbol  of  property;  Moo;re  v.  Hill, '38  Fed.  336, 
339,  holding  where  carrier  fraudulently  appropriated  goods  his  factor  is 
liable  for  conversion  to  owner  for  retained  advances;  Commercial  Bank 
of  Selma  v.  Lee,  99  Ala.  496,  19  L.  R.  A.  706,  12  South.  573,  applying  rule 
to  pledge  of  warehouse  receipt  veciting  name  of  owner;  Eve.rett  v. 
Buchanan,  2  Dak.  Ter.  272,  8  N.  W.  37,  holding  private  sale  of  mort- 
gaged property  a  wrongful  conversion  extinguishing  the  lien;  National 
Exchange  Bank  of  Augusta  v.  Graniteville  Mfg., Co.,  79  Ga.  28,  3  S.  E.  414; 
Michigan  State  Bank  v.  Gardner,  15  Gray,  374,  holding  at  common  law 
consignee  could  not  pledge  even  in  good  faith. 

Distinguished  in  Steiger  v.  Third  National  Bank,  2  McCrary,  500,  501, 
6  Fed.  575,  576,  holding  under  Missouri  statute  factor  may  pledge  goods  to 
the  amotint  of  charges  thereon;  dissenting  opinion  in,  Moore  v.  Hill,  38 
Fed.  342,  343,  348,  majority  holding  where  carrier  fraudulently  appro- 
priated goods  his  factor  is  liable  for  conversion  to  owner  for  retained  ad- 
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vances;  Horr  v^  Barker,  11  Cal.  402,  70  Am.  Dec.  793,  holding  rule  is  con- 
fined to  technical  factors  in  this  State  when  rights  of  third  parties  are  in- 
volved. 

Disapproved  in  Wright  v.  Solomon,  19  Cal.  72,  79  Am.  Dec.  199,  holding 
factor  cannot  pledge  goods  of  principal ;  First  O^at.  Bank  of  LotdsviHe  v. 
Boyce,  78  Ky.  46,  39  Am.  Rep.  201,  holding  innocent  pledgee  entitled  to 
setoff  for  debt  of  principal  to  factor ;  Skilling  t.  Bollman,  6  Mo.  App.  83, 
holding  delivery'  of  bill  of  lading  was  symbolical  delivery  of  goods ;  Dew- 
ing V.  Hutton,  40  W.  Va.  535,  21  S.  E.  785,  holding  general  agent  has  lieu 
for  advancements  made  and  may  sell  sufUcient'  to  satisfy  such  liability. 

Powers  and  duties  of  factors.    Note,  58  Am.  Dec  164. 

Right  of  principal  to  recover  property,  or  valne  thereof,  pledged  by 
factor  or  agent  without  authority.  Note,  Ann.  Gas.  19130,  1290» 
1293,  1295,  1297,  1298,  1299. 

Agent's  power  to  use  principal's  property  to  pay  own  debt.  Note,  14 
L.  R.  A.  235. 

Right  in  action  by  undisclosed  principal  to  defenses  available  in  action 
by  agent.    Note,  28  L.  R.  A.  (N.  S.)  229. 

When  contract  is  proposed  between  factors,  or  between  factor  and  bis 
creditor,  to  pass  property  for  an  antecedent  debt,  it  is  not  a  sale  In  the  legal 
sense  of  that  word,  but  is  a  naked  transfer  of  property  in  payment  of  a  debt. 

Approved  in  Terry  v.  Bamberger,  14  Blatclif.  237,  Fed.  Cas.  13,837,  44 
Conn.  562,  holding  receiver  of  factor  might  recover  claims  of  goods  taken  by 
assignee  of  voluntary  bankrupt  factor;  Colorado  Soap  Co.  v.  Bums,  2  Colo. 
App.  91,  29  Pac.  916,  holding  title  remained  in  principal  as  against  factor's 
attaching  creditors ;  Benny  v.  Rhodes,  18  Mo.  150, 152,  59  Am.  Dec  295,  296, 
holding  that  factor  has  lien  on  goods  consigned  to  him  will  not  authorize 
him  to  deliver  goods  in  payment  of  his  own  debt ;  Hoffman  v.  Kramer,  123 
N.  C.  570,  571,  31  S.  E.  829,  holding  principal's  right  to  goods  unaffected 
by  innocence  of  creditor  of  factor. 

Distinguished  in  Hayes  v.  Campbell,  55  Cal.  424,  36  Am.  Rep.  45,  holding 
upon  facts  of  particular  case  property  was  subject  to  maritime  lien  incurred 
by  factors. 

Where  factor  transfers  property  of  his  principal  oat  of  the  nsnal  course 
of  trade  for  the  payment  of  an  antecedent  debt,  although  his  creditor  did 
not  know  the  relation  of  agenc^^  existed  he  is  not  an  innocent  purchaser,  and 
could  not  acquire  title  as  against  the  principal. 

'  Approved  in  Romeo  v.  Martucci,  72  Conn.  512,  77  Am.  St.  Rep.  831,  45 
Atl.  4,  holding  consignment  to  factors  to  sell  goods  in  their  name  in  course 
of  business  on  commission  does  give  title  to  bona  fide  purchaser  of  fac- 
tors' business  and  stock. 
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11  How.  229>-232,  13  L.  Ed.  675,  COTTOK  T.  UNITED  STATES. 

The  United  Statefl»  like  every  soyerelgn  Stste,  1b  a  body  politic,  and  as      / 
sach  la  capaUe  of  making  contracts  and  holding  property,  and  incident  thereto 
Is  entitled  to  the  same  remedies  ass^ther  persons,  natural  or  artificial,  to  pro- 
tect its  property  ric^ti.  \ 

Approved  in  Shannon  v.  United  States,  160  Fed.  876,  88  C.  C.  A.  52,  hold- 
ing where  United  States  sued  to  restrain  trespass  of  cattle  on  forest  reserve, 
it  acted  in  proprietary  capacity  under  ordinary  rules  of  law,  but  did  not 
waive  any  sovereign  rights  in  land;  United  States  v.  Holmes,  105  Fed.  43, 
holding  United  States  may  maintain  action  for  preservation  of  public 
domain;  United  States  v.  Burrill,  107  Me.  384,  Ann.  Gas.  1912D,  512,  78 
Atl.  569,  holding  United  States  could  sue  in  forcible  detainer^n  State  court 
to  protect  its  property;  dissenting  opinion  in  Sheppard  v.  Coeui*  D'Alene 
Lumber  Co.,  62  Wash.  23,  Ann.  Gas.  1912G,  909,  44  L.  B.  A.  (N.  S.)  267, 
112  Pac.  936,  majority  holding  action  for  use  and  occupation  under  code 
was  transitory ;  United  States  v.  Cook,  19  Wall.  594,  22  L.  Ed.  211,  holding 
the  United  States  may  maintain  a  suit  for  unlawfully  cutting  timber  on 
public  lands ;  Tennessee  v.  Hill,  60  Fed.  1009,  24  L.  B.  A.  173,'  9  C.  C.  A. 
326,  holding  suit  in  name  of  State  on  sheriff's  bond  within  jurisdiction  of 
Federal  District  Court;  In  re  Strawbridge,  39  Ala.  391,  holding  contracts 
with  the  (Government  are  to  be  interpreted  by  the  laws  governing  contracts 
of  natural  persons;  Dickson  v.  United  States,  125  Mass.  315,  28  Am.  Rep. 
233,  collecting  cas6§,  holding  that  in  the  absence  of  a  prohibition  the 
United  States  may  take  by  devise ;  Vanslckle  v.  Haines,  7  Nev.  263,  holding 
there  can  be  Qp  title  by  prescription  adverse  to  patent  from  the  United 
States. 

Distinguished  in  Jones  v.  United  States,  48  Wis.  409,  4  N.  W.  624,  hold- 
ing that  under  Wisconsin  statute  to  ascertain  compensation  for  Fox  and 
Wisconsin  river  improvements  United  States  might  be  sued  as  nominal  de- 
fendant.  - 

Bight  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  514. 

Fact  that  one  who  enters  public  lands  and  cuts  timber  thereon  may  be 
sabject  to  indictment  as  for  a  public  offense  is  no  defense  to  an  action  for 
trespass,  quare  dausum. 

Approved  in  United  States  y.  Kemp,  171  Fed.  1023,  holding  Congress 
had  power  to  enact  laws  to  punish  criminally  unauthorized  cutting  of  tim- 
ber on  unallotted  lands  in  Indian  reservation  within  State;  Columbia  Na- 
tional Land  Dfedging  Co.  v.  Morton,  28  App.  D.  C.  294,  7  L.  R.  A.  (N.  S.) 
114,  holding  bill  to  enjoin  dredging  from  stream  bed  in  Maryland  not  main- 
tainable in  District  of  Columbia;  Richmond  Cedar  Works  v.  J.  L.  Roper 
Lumber  Co.,  161  N.  C.  609,  77  S.  E.  772,  holding  action  for  money  had  and 
received  against  trespasser  who  cut  and  sold  timber  on  plaintiff's  land  was 
I       transitory;  Montesano  Lumber  Co.  v.  Portland  Iron  Works,  78  Or.  64,  152 
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J 
Pac.  248,  holding  action  for  trespass  on  land  was  local  action ;  Ellen  wood  v. 

Marietta  Chair  Co.,  158  U.  S.  108,  39  L.  Ed.  914,  15  Sup.  Ct.  772,  holding  in 
such  cases  the  trespass  is  the  principal  thing  and  conversion  of  timber  in- 
cidental only ;  Uni£ed  States  v.  Tygh  Valley  Land  etc.  Co.,  7e  Fed.  693,  694, 
holding  United  States  has  same  right  as  private  party  to  protect  its  prop- 
erty from  threatened  injuries;  Rogers  v.  Soggs>  22  Cal.  455,  holding  as  be- 
tween occupants  of  public  lands  neither  can  claim  a  right  to  the  growing 
timber  thereon;  Thorp  v.  Freed,  1  Mont.  681,  to  the  proposition  that  the 
government  as  owner  of  public  domain  can  protect  same  against  any  tres- 
pass. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  B.  A.  877* 

11  How.  232-248,  IS  L.  Ed.  676^  STOCKTON  V.  FOftD. 

Appellate  court  will  refuse  to  adjudicate  a  question  of  priority  of  liens, 
where  the  plaintiif  failed  to  show  title  to  the  Judgment  lien  under  which  ha 
claime^. 

Approved  in  Stockton  v.  Ford,  18  How.  419,  15  L.  Ed.  896,  applying  the 
rule  of  res  judicata. 

It  is  the  duty  of  an  attorney  employed  to  enforce  a  collection  to  advise 
his  client  of  the  seizure  and  sale  of  his  interest  In  a  Judgment,  under  a  sub- 
sequent Judgment,  so  as  to  prevent  the  sacrifice  of  the  interest  upon  sale; 
and,  if  he  not  only  neglects  to  do  this,  but  purchases  the  Judgment  himself,  a 
court  of  equity  will  fasten  upon  the  purchase  a  trust  iot  the  benefit  of  the 
client. 

Approved  in  Stanwqbd  v.  Wishard,  128  Fed.  502,  holding  where  attorney 
neglects  to  advise  client  of  all  facts  which  may  affect  client's  right,  he  will 
be  held  to  hold  title  to  property,  the  subject  of  litigation,  in  trust  for  client 
though  acquired  with  own  money;  Ainsworth  v.  Harding,  22  Idaho,  659, 
128  Pac.  96,  holding  attorney  |  employed  to  secure  property  belonging  to 
client,  who  secures  a  supposed  interest,  repudiates  his  trust  and  takes  title 
himself,  holds  title  in  trust  for  client;  Lampman  v.  Lampman,  118  Iowa, 
143,  91  N.  W.  1043,  holding  where  confidential  adviser  of  widow  and  execu- 
tor of  husband's  estate  purchased  land  with  proceeds  of  insurance  policy 
oil  husband's  life  and  conveyed  life  estate  to  widow,  with  remainder  to 
children,  and  she  believed  she  was  getting  fee,  was  constructive  fraud 
though  executor  acted  honestly;  Stockton  v.  Ford,  18  How.  419,  15  L.  Ed. 
396,  holding  no  censure  could  be  attributed  to  the  attorney;  Bunhel  v. 
Stoddard,  4  Fed.  Cas.  680,  holding  original  vendor  entitled  to  enforce  trust 
relation  against  trustee  and  vendee  who  bought  for  trustee;  Harper  v. 
Perry,  28  Iowa,  61,  holding  attorney  is  not  i>ermitted  to  take  advantage  of 
his  client's  affairs  or  speculate  upon  his  interests;  Succession  of  Hoss,'42 
La.  Ann.  1026,  8  South.  834,  holding  attorney  for  administrator  cannot  buy 
judgment  against  the  estate  of  a  decedent;  Taylor  v.  Young,  56  Mich.  289, 
22  N.  W.  801,  holding  an  attorney's  lien  will  not  attach  to  land  which  the 
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judgment  creditor's  attorney  bids  off  at  execution  sale }  Johnson  v.  Outlaw, 
56  Miss.  547,  holding  attorney  of  judgment  creditor  not  allowed  to  pur- 
chase debtor's  property;  Brown  v.  Bulkley,  14  N.  J.  Eq.  467,  holding  in 
this  class  of  cases  the  principle  will  be  enforced  even  after  the  relation  of 
attorney  and  client  has  ceased;  Thomas  v.  Turner,  87  Va.  14,  22,  12  S.  E. 
153,  166,  holding  dealings  between  attorney  and  client  for  former's  benefit,, 
presumptively  invalid  as  constructively  fraudulent;  Newcomb  v.  Brooks,. 
16  W.  Va.  66,  67,  holding  purchase  by  a  fiduciary  voidable  at  the  option 
of  the  trustor  although  the  fiduciary  gained  no  advantage. 

Distinguished  in  Harrison  v.  Murphey,  39  Okl.  663,  49  L.  E.  A.  (N.  S.) 
1059, 135  Pac.  1139,  holding  where  attorney  bought  land  at  foreclosure  sale,, 
fact  that  he  had  formerly  been  attorney  for  (oiginal  owner  of  land  did  not 
make  him  trustee,  he  having  no  duty  to  perform  inconsistent  with  purchase  ; 
Smith  V.  Duncan,  16  N.  J.  Eq.  242,  holding  equity  will  not  relieve  where 
complainant  has  been  guilty  of  gross  laches  or  inexcusable  neglect. 

Who  may  not  purchase  at  y  judicial  execution  and  other  compulsory 
sales  because  so  doing  may  conflict  with  their  duties.  Note,  136 
Am.  St  Rep.  816. 

Right  of  attorney  of  party  to  proceedings  to  purchase  property  pi 
judicial  sale.    Not^,  21  Ann.  Gas.  274. 

Right  of  attorney  of  party  to  proceedings  to  purchase  property  at 
judicial  sale.    Note,  21  Ann.  Gas.  276. 

Miscellaneous.  Cited  in  Brown  v.  Pierce,  7  Wall.  212,  19  L.  Ed.  136,  to 
proposition  that  an  answer  though  insufficient,  if  not  excepted  to,  prevents, 
a  bill  from  being  taken  pro  conf esso. 

11  How.  248-272,  13  Ii.  Ed.  683,  H0TGHKIB8  T.  aBEENWOOD. 

New  combination  of  known  parts  will  not  be  subject  of  letters  patent 
unless  rach  combination  be  result  of  employment  of  greater  skill  and  ingenu- 
ity than  that  possessed  by  the  skillful  mechanic.  Mere  substitution  of  one 
material  for  another  is  not  the  subject  of  letters  patent,  so  the  manufacture  of 
door  knobs,  of  a  well-known  pattern,  from  a  certain  kind  of  clay,  is  not  patent- 
able where  day  has  been  previously  used  in  making  knobs,  though  not  of  that 
kind. 

Approved  in  United  States  v.  Societe  Anonyme  etc!  Cail,  224  U.  S.  328, 
56  L.  Ed.  787,  32  Sup.  Ct.  479,  holding  patentee  secured  against  infringe- 
ment by  use  in  other  forms  and  proportions  than  those  specifically  de- 
scribed^  In  re  Iwan,  17  App.  D.  C.  571,  In  re  Appeal  of  Cheneau,  5  App. 
D.  C.  201 ,  Durham  v.  Seymour,  6  App.  D.  C.  100 ,  William  B.  Scaif o  &  Sons 
Co.  V.  Falls  City  Woolen  Mills,  194  Fed.  144,  and  National  Binding  Mach. 
Co.  y.  Larkin  Co.,  233  Fed.  1003,  all  holding  patent  void  for  lack  of  inven- 
tion; Columbia  Metal  Box  Co.  v.  Halper,  220  Fed.  916,  136  C.  C.  A.  478, 
holding  substitution  of  one  well-known  material  for  another  not  subject  to 
patent;  Cover  v.  American  Thermo- Ware  Co.j  188  Fed.  674,  holding  use  of 
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better  and  cheaper  materials  in  device  did  not  make  patentable"  invention ; 
Cutler  etc.  Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  147  Fed.  276,  holding  void 
Baker  patent  No.  368,807,  for  electric  resistance  coil,  void  for  lack  of  pat* 
eatable  novelty;  Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26, 
71  C.  C.  A.  460,  holding  void  Sloan  patent  No.  587,874,  for  barrel  filter  for 
use  in  filtration  of  precious  metal  solutions;  Thomson-Houston  El.  Co.  v. 
Ohio  Brass  Co.,  129  Fed.  379,  upholding  Van  Depoele  patent  No.  394,039, 
claim  18,  for  turn  buckle;  National  Casket  Co.  y.  Stoltz,  127  Fed.  160,  hold- 
ing Hamilton  patent  No.  619,567,  for  face  plate  for  burial  caskets,  void, 
in  view  of  prior  act ;  Drake-Castle  Pressed  Steel  Lug  Co.  v.  Brownwell  etc. 
Co.,  123  Fed.  88,  59  C.  C.  A.  216,  holding  void  Drake  patent  No.  491,091  for 
boiler  lug  made  from  sheet  metal  instead  of  cast  iron  as  previously  made; 
Thomas  v.  Spencer,  122  Fed.  878,  construing  Thomas  patents  Nos.  379,253 
and  494,395  for  slate  pickers ;  Stetson  v.  Herreshoff  Mfg.  Co.,  113  Fed.  956, 
holding  Mclntyre  patent  K'o.  393,713  for  ships  keelson  was  anticipated  by 
No.  367,828  for  box  keel;  Union  Hardware  Co.  v.  Scjchow,  112  Fed.  1008, 
holding  mere  substitution  of  material  which  does  not  change  utility  or  mode 
of  operation  is  not  invention;  Re  Harbeck,  39  App.  D.  C.  562,  holding  use 
of  known  materials  in  paper  buckets  for  new  result  was  patentable;  Hicks 
V.  Kelsey,  18  Wall.  674,  21  L.  Ed.  858,  holding  change  in  material  of  ma- 
chine not  an  invention ;  Union  PapeSh  Collar  Co.  v.  Van  Dusen,  23  Wall.  563, 
23  L.  Ed.  133,  holding  patent  not  issuable  for  collar  made  of  paper;  Brown 
V.  Piper,  91  U.  S.  41,  23  L.  Ed.  201,  holding  void,  patent  for  improved 
method  of  preserving  fish ;  Reckendorf er  v.  Faber,  92  U.  S.  352,  23  L.  Ed. 
722,  holding  not  patentable  the  application  of  rubber  to  end  of  pencil ;  Dun- 
bar V.  Myers,  94  U.  S.  197,  24  L.  Ed.  38,  holding  employment  of  deflecting 
plates  at  side  of  saw  not  patentable ;  Heald  v.  Rice,  104  U.  S.  755,  26  L.  Ed. 
916,  holding  mere  combination  of  straw-burning  attachment  to  return  flue 
'  boiler  not  subject  to  patent;  Packing  Company  Cases,  105  U.  S.  572,  26 
L.  Ed.  1174,  holding  void  patent  for  improved  process  of  preserving  and 
packing  cooked  meat;  Slawson  v.  Grand  St.  etc.  R.  R.  Co.,  107  U.  S.  653, 
27  L.  Ed.  577,  2  Sup.  Ct.  667,  holding  addition  of  panet  of  glass  to  fare-box 
in  street-car  no  patentable ;  King  v.  Qallun,  109  U.  S.  102,  27  L.  Ed.  871, 
3  Sup.  Ct.  87,  holding  process  of  uniting  several  bales  into  one  bale  not  a 
patentable  invention;  Pennsylvania  R.  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  223,  4  Sup.  Ct.  222,  folding  patent  for 
improvement  in  trucks  for  locomotives  void  for  want  of  novelty;  Phillips 
V.  Detroit,  111  U.  S.  607,  28  L.  Ed.  533,  4  Sup.  Ct.  582,  19  Fed.  Cas.  510, 
holding  patents  for  useful  improvements  in  street  pavements  show  no  in- 
ventive genius ;  Morris  v.  McMillin,  112  U.  S.  249,  28  L.  Ed.  704,  5  Sup.  Ct. 
221,  holding  invalid  patent  for  improved  method  of  applying  steam  to  cap- 
stans; Stephenson  v.  Brooklyn  R.  R.  Co.  114  U.  S.  156,  29  LNEd.  61,  5 
Sup.  Ct.  780,  holding  combinations  for  use  on  street-cars  not  patentable; 
Brown  v.  District  of  Columbia,  130  U.  S.  100,  32  L.  Ed.  868,  9  Sup.  Ct.  437, 
holding  mere  substitution  of  block  of  stone  for  wood  not  patentable  as  an 
invention;  Florsheim  v.  Schilling,  137  U.  S.  76,  34  L.  Ed.  579, 11  Sup.  Ct.  24, 
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26  Fed.  260,  holding  mere  substitution  of  metal  spring  for  india  rubl^er  not 
patenable;  Alcott  v.  Young,  16  Blatchf.  138,  Fed.  Cas.  149,  collecting  cases, 
and  holding  patent  uniting  two  known  things  into  a  single  bundle  void; 
Bung  etc.  Co.  v.  Doelger,  23  Blatchf.  170,  171,  23  Fed.  194,  holding  applica- 
tion of  wood  for  purpose  of  making  bungs  not  subject  to  patent ;  Carter  v. 
Messinger,  11  Blatchf.  43,  Fed.  Cas.  2478,  holding  not  patentable  invention 
to  make  slide  of  iron  instead^  of  wood ;  Mott  v.  Cassidy,  24  Blatchf.  290,  31 
Fed.  48,  holding  void,  patent  covering  the  making  of  articles  of  cast  iron 
made  previously  of  other  substances ;  Milligan  &  Higgins  Glue  Co.  v.  Upton, 
4  Cliff.  251,  Fed..  Cas.  9607,  holding  reduction  of  glue  in  flakes  to  small 
particles  not  the  exercise  of  invention;  Union  Paper-Bag  Machine  Co.  v. 
Crane,  1  Holmes,  429,  Fed.  Cas.  14,388,  holding  application  of  paper  em- 
bossed to  making  of  collars  and  cuffs  not  a  patentable  novelty;  Ex  parte 
Berry,  3  Fed.  Cas.  285,  holding  combination  of  jewels  with  needle  and  bed- 
plate of  sewing-machine  not  patentable ;  In  re  Maynard,  16  Fed.  Cas.  1260, 
holding,  no  patentable  novelty  to  place  upon  brass  cartridge  a  steel  bottom ; 
Welling  V.  Crane,  21  Fed.  708,  holding  patent  for  improved  composition  for 
artificial  ivory  void  fpr  want  of  novelty ;  Forschner  v.  Baumgarten,  26  Fed. 
859,  holding  no  invention'  to  make  scale-pan  of  glass  with  glass  legs ;  Leon- 
ard V.  Lovell,  29  Fed.  314,  holding  patent  for  improvements  in  construction 
of  refrigerators  void  for  want  of  novelty;  Sheet  Metal  v.  Garwood,  35  Fed. 
660,  holding  metallic  sheet  shingle  not  an  invention,  substitution  of  mate- 
rials; Brush  Electric  Co.  v.  Julien  Electric  Co.,  41  Fed.  693,  holding  plates 
described  as  cast  lead  void  for  want  of  novelty;  Kilboume  v.  Bingham,  47 
Fed.  58,  holding  void  patent  for  sink  made  by  striking  up  from  single  sheet 
of  metal;  Vulcanized  Fiber  Co.  v.  Taylor,  49  Fed.  746,  holding  substitution 
of  vulcanized  fiber  for  veneers  not  an  invention ;  Kilboume  v.  W.  Bingham 
Co.,  50  Fed.  703,  1  C.  C.  A.  617,  holding  use  of  wrought  metal  for  cast  not 
subject  to  patent ;  Brunswick-Balke  Collender  Co.  v.  Phelan  Billiard  Ball 
Co.,  76  Fed.  979,  holding  patent  for  pool-ball  frame  void,  being  result  of 
mechanical  skill ;  Klein  v.  Seattle,  77  Fed.  205,  23  C.  C.  A.  114,  holding  pat- 
ent for  pin  made  of  wrought  iron  instead  of  soft  metal  void;  Union  Gas 
Engine  Co.  v.  Doak,  88  Fed.  90,  holding  not  invention  to  adapt  a  well-known 
device  to  the  ignition  of  gas ;  dissenting  opinion  in  Winans  v.  Dei;imead,  15 
How.  345,  14  L.  Ed.  723,  majority  holding  patent  not  merely  a  change  in 
form  of  machine  but  application  of  new  mechanical  principles;  Teese  v. 
'Phelps,  McAll.  52,  Fed.  Cas.  13,819,  leaving  the  question  to  the  jury  whether 
patentable  article  the  result  of  inventive  skill;  Comstock  v.  Sandusky  Seat 
Co.,  6  Fed.  Cas.  256,  holding,  defense  of  lack  of  patentability,  not  set  up  in 
answer,  will  not  be  considered ;  Scott  v.  Evans,  11  Fed.  727,  refusing  to  pass 
on  question  whether  patent  merely  embodied  the  substitution  of  one  metal 
for  another.  ' 

Distinguished  in  Eureka  Blotter  Bath  Co.  v.  Nicholas,  157  Fed.  557,  hold- 
ing device  more  simple  and  effective,  though  but  slight  advance  over  prior 
art  was  patentable;  Western  Tube  Co.  v.  Rainear,  156  Fed.  51,  holding  use 
of  new  metal  in  portion  of  device  producing  results  hitherto  imperfectly 


\ 


U  How.  272-292  NOTES  ON  U.  S.  REPORTS.  34S 

attaiived  was  patentable;  Ajax  Metal  Co.  v.  Brady  Brass  Co,,  155  Fed.  410, 
holding  use  of  new  proportions  of  materials  in  alloy  for  journal  bearings 
was  patentable;  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  770,  holdings 
void  Fumess  &  Watts  patent  No.  527,961,  for  tiled  floor  or  wall  in  view 
of  prior  art ;  Smith  v.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  492,  496,  2S 
L.  Ed.  963,  954,  holding  application  of  rubber  for  purpose  of  holding  arti- 
ficial teeth  patentable;  Potts  v.  Creager,  155' U.  S.  608,  89  L.  Ed.  279,  IS 
Sup.  Ct.  199,  44  Fed.  683,  holding  substitution  of  one  material  for  another, 
but  for  wholly  different  purposes,  patentable;  Sarve  v.  Hall,  9  Blatchf. 
535,  Fed.  Cas.  12,369,  holding  patent  for  improved  carriage  wheel  not  a  mere 
aggregation  of  devices;  Goodyear  Dental  Vulcanite  Co.  v.  Willis,  1  Flipp. 
400,  Fed.  Cas.  5603,  and  Goodyear  Dental  Vulcanite  Co.  v.  Smith,  1  Holmes, 
363,  364,  Fed.  Cas.  5598,  upholding  patent  substituting  rubber  for  other 
material  for  purpose  of  holding  teeth;  Putnam  v.  Weatherbee,  1  Holmes, 
499,  Fed.  Cas.  11,485,  holding  bottle  stopper  fastener  not  anticipated  by  one 
made  of  sheet  metal;  Simmons  v.  Blackinton,  22  Fed.  Cas.  156,  holding 
plated  link  a  distinct  article  of  manufacture;  Celluloid  Mfg.  Co.  v.  Crane 
Chemical  Co.,  36  Fed.  Ill,  holding  patent  for  improvements  in  manufacture 
of  pyroxyline  valid;  King  v.  Anderson,  90  Fed.  504,  505,  holding  valid  an 
improvement  in  compounds  to  restrain  settling  of  plaster;  Tower  v.  Eagle^ 
Pencil  Co.,  90  Fed.  663,  holding  patent  of  pen  with  cork  sleeve  infringed. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  R.  0. 122. 

Miscellaneous.    Miscited  in  Hart  v.  Burke,  33  La.  Ann.  512, 

11  How.  272-292,  IS  L.  Ed.  698,  BEEBIDE  ▼.  WAIiKEB. 

Mandamus  wlU  not  be  granted  by  tbe  Federal  courts  when  tt  appears 
that  the  Judgment  recited  In  the  petition  Is  not  contained  in  extenso  In  tlie 
record,  though  by  the  laws  and  practice  of  Pennsylvania  such  record  may  be 
used  as  a  full  record.  ^ 

Approved  in  Taylor  v.  Runyon,  3  Iowa,  483,  refusing  to  give  full  effect 
to  transcript  where  judgment  not  entered  in  extenso. 

Where  a  setoff  Is  allowed  to  a  suit  brought  by  the  United  States,  Judg- 
ment for  defendant  is  not  that  XTnlted  States  Is  indebted  to  him  but  that  he 
go  without  day,  leaving  him  to  pursue  the  case  to  final  Judgment  upon  a« 
hearing  on  a  scire  facilui. 

Approved  in  United  States  v.  Eckford,  6  Wall.  490,  18  L.  Ed.  921,  hold- 
ing that  where  setoff  pleaded,  the  amount  found  due  defendant  not  a  judg- 
ment against  the  United  States. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  R.  A. 
(N.  S.)  200. 

Mandamus  will  not  lie  to  compel  the  performance  of  a  ministerial  act» 
unless  the  right  claimed  is  clear,  and  existed  at  the  time  relief  is  sought,  and 
the  act  called  for  in  the  petition  one  which  the  law  requires  to  be  done;  11 
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-will  not  lie  to  compd  tlie  SeoretMT  of  the  Treafluy  to  pAy  %  cUdm  for  wUch 
no  appropriation  has  yet  been  made. 

Approved  in  Farmers'  Nat.  Bank  v.  J(pneSy  106  Fed,  465,  holding  equity 
cannot  compel  Arkan8a3  State  debt  board,  under  Arkansas  act  of  May  8, 
1899,  to  issue  new  bonds  in  lieu  of  old  ones  lost  or  destroyed ;  United  States 
T.  Boutwell,  3  McAr.  (D.  C.)  176,  and  State  of  Mississippi  v.  Durham, 
4  Mackey  (D.  C),  239,  both  holding  mandamus  did  not  lie  against  officer 
of  Treasury  Department  to  compel  allowance  and  payment  of  claim  against 
United  States;  Wilson  v.  Cox,  73  S.  C.  400,  53  S.  E.  613,  mandamus  does 
not  lie  to  compel  county  dispenser  to  open  and  operate  dispensary,  where 
in  order  to  do  so  court  would  have  to  set  aside  election  deciding  against 
dispensary ;  dissenting  opinion  in  H.  P.  Cornell  Co.  v.  Barber,  31  R.  I.  393, 
430,  76  Atl.  814,  828,  majority  holding  mandamus  lay  to  compel  payment 
of  claim  against  town;  dissenting  opinion  in  Ehrlich  v.  Jennings,  78  S.  C. 
280,  58  S.  E.  926,  majority  holding  mandamus  lay  to  compel  State  treas- 
urer to  exchange  certificate  of  stock  for  coupon  bond  as  authorized  by 
statute;  United  States  ex  rel.  International  Contracting  Co.  v.  Lamont, 
155  U.  S.  308,  39  L.  Ed.  168, 15  Sup.  Ct.  98,  refusing  mandate  to  secretary 
when  ministerial  dilty  did  not  exist  when  application  was  made;  Board 
of  Commissioners  v.  King,  67  Fed.  209,  15  C.  C.  A.  93,  refusing  writ  of 
mandamus  to  compel  the  levying  of  (tax  to  pay  judgment;  Chesebro  v. 
Babcock,  59  Conn.  218,  22  Atl.  146,  refusing  mandamus  to  justice  of 
peace  to  change  record;  Chance  v.  Temple,  1  Iowa,  201,  holding  right 
of  informant  to  land  must  be  settled  before  mandamus  will  lie;  Lord  v. 
Bates,  48  S.  C.  110,  26  S.  E.  218,  refusing  to  compel  treasurer  to  refund 
lost  bond ;  State  v.  Mayor,  52  Wis.  428,  9  Nu  W.  608,  holding  right  must 
be  established  at  law  before  granting  writ;  Cox,  Secretary  of  Interior,  v. 
United  States  ex  rel.  McGarrahan,  9  Wall.  312,  19  L.  Ed.  583,  holding 
mandamus  will  not  lie  to  compel  Secretary  of  Interior  to  issue  patent; 
Redfield  v.  Windom,  137  U.  S.  643,  34  L.  Ed.  814,  11  Sup.  Ct.  199,  collect- 
ing cases  and  refusing  writ  of  mandamus  to  compel  Secretary  of  Treasury 
to  issue  draft ;  Van  Antwerp  v.  Hulburd,  7  Blatchf .  433,  Fed.  Cas.  16,826, 
holding  under  act  of  1864,  United  States  Circuit  Court  no  jurisdiction  to 
control  acts  of  United  States  treasurer.      ' 

Distinguished  in  United  States  v.  Windom,  8  Mackey  (D.  C),  67,  where 
claim  adjudicated  and  allowed  and  appropriation  made  to  pay,  mandamus 
lies  to  compel  payment;  Noble  v.  Union  River  Logging  R.  ^R.,  147  U.  S. 
171,  87  L.  Ed.  126,  13  Sup.  Ct.  272,  enjoining  Secretary  of  Interior  from 
annulling  act  of  predecessor;  Baker  v.  Johnson,  41  Me.  21,  issuing  writ 
of  mandamus  to  compel  treasurer  to  pay  claims  allowed  by  court;  People 
V.  Allen,  42  N.  Y.  410,  refusing  mandamus  to  controller  where  act  was 
unconstitutional;  Kuechler  v.  Wright,  40  Tex.  672,  holding  mandamus 
will  lie  to  compel  commissioners  to  perform  purely  ministerial  act. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  departments. 

Note,  52  L.  R.  A.  (N.  8.)  418,  436. 
Right  of  action  against  public  officers.    Note,  1  E.  R.  0.  828. 
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liandamiiB  will  not  lie  to  compel  tbe  perfomuuice  of  a  dnty  inYolTlnff 
discretion. 

Approved  in  Secretary  v.  McGwrahan,  9  Wall.  312,  19  L.  "Ed,  588,  hold- 
ing mandamus  will  not  lie  to  compel  Seci*etary  of  Interior  to  issue  a  patent ; 
Redfield  v.  Windom,  137  U.  S.  643,  84  L.  Ed.  814,  11  Sup.  Ct.  199,  refus- 
ing mandamus  to  compel  Secretary  of  Treasury  to  issue  draft;  Ansonia 
V.  Studley,  67  Conn.  180,  34  Atl.  1032,  refusing  to  reverse  decision  of 
trial  judge  by  mandamus;  People  v.  Contracting  Board,  27  N.  Y.  381, 
refusing  writ  of  mandamus  to  compel  contracting  board  to  award  con- 
tract to  relator;  Brown  v.  Turner,  70  N.  C.  106,  mandamus  will  not  lie 
to  compel  one  to  decide  constitutional  question;  Kuechler  v.  Wright.  40 
Tex.  672,  holding  mandamus  will  lie  to  compel  commissioner  to  perform 
purely  ministerial  act.  / 

Independent  of  statutory  consent,  no  action  of  any  kind  can  be  main-' 
talned  against  the  govemment;  hence  a  demand  in  setoff  against  the  goveni- 
ment  will  not  warrant  a  Judgment  against  it. 

Approved  in  United  States  v.  Gillies,  144  Fed.  992,  following  rule; 
United  States  v.  Gantrall,  176  Fed.  955,  holding  setoff  not  available  against 
JJnited  States  unless  claim  presented  accounting  olSicer  and  disallowed ; 
Galpin  V.  Chicago,  249  111.  566,  94  N.  E.  965,  holding  costs  could  not  be 
imposed  against  public  incurred  in  unsuccessfully  prosecuting  one  charged 
with  crime;  United  States  v.  Warren,  12  Qki.  364^  71  Pac- 690,  when 
United  States  is  plaintiff,  defendant  may  present  setoff,  but  no  judgment 
can  be  rendered  against  United  States  for  balance  due  defendant ;  Schaum- 
burg  V.  United  States,  21  Fed.  Cas.  655,  holding  defendant  sued  by  United 
States  not  entitled  to  a  finding  of  amount  due  on  setoff;  Carlisle  v.  Cooper,. 
64  Fed.  474,  12  C.  C.  A.  235,  holding  no  authority  to  award  cost  against 
Secretary  of  Ti'easury  for  prosecuting  suits  on  behalf  of  United  States; 
Chance  y.  Temple,  1  Iowa,  201,  holding  writ  of  mandamus  will  not  lie 
to  make  a  contract  that  will  bind  the  State;  Hart  v.  Burke,  33  La.  Ann. 
504,  holding  courts  of  Louisiana  without  authority  to  enforce  contract 
against  State;  Weston  v.  Dane,  51  Me.  465,  holding  claim  cannot  be  en- 
forced against  State  by  mandamus;  Briggs  v.  Light-Boats,  11  Allen,  176,. 
holding  suit  against  the  United  States  cannot  be  maintained  to  enforce 
liens  for  materials;  People  v.  Dennison,  84  N.  Y.  281,  holding  affirmative 
judgment  cannot  be  rendered  against  State  on  counterclaim;  United  States 
v.  Eckford,  6  Wall.  488,  18  L.  Ed.  922,  holding  that  where  defendant 
pleaded  setoff  no  judgment  can  be  rendered  against  the  United  States^ 
United  States  v.  Thompson,  98  U.  S.  489,  25  L.  Ed.  195,  holding  State 
statute  of  limitation  no  bar  to  an  action  by  the  United  States;  dissenting 
opinion  in  United  States  v.  Lee,  106  U.  S.  227,  27  L.  Ed.  184,  holding 
agents  of  United  States  holding  property  for  public  uses  liable  to  suit 
by  third  party;  Weeks  v.  Gamble,  13  Fla.  29,  holding  court  by  mandamus 
can  compel  controller  to  draw  warrant;  People  v.  Auditors,  42  Mich.  427, 
4  N.  W.  277,  holding  mandamus  lies  to  compel  State  board  of  auditors 
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to  perform  mandatory  duties;  Locke  v.  Speed,  62  Jiich.  412,  28  N.  W. 
j  918,  issuing  mandamus  to  compel  circuit  judge  to  consider  claim;  Lee  v. 

J  Kaufman,  3  Hughes,  59,  88,  Fed.  Gas.  8191,  holding  actions  involving 

real  property  in  possession  of  governmental  agents  cognizable  in  State 

courts. 

Distinguished  in  Chesapeake  etc.  Canal  Co.  t.  United  States,  223  Fed. 
932,  L.  E.  A.  1916B,  734, 139  C.  C.  A.  406,  holding  presumption  of  payment 
from  lapse  of  time  applied  in  suit  by  United  States  to  recover  dividends 
on  corporate  stock;  Elliot  v.  Van  Voorst,  3  Wall.  Jr.  301,  Fed.  Cas.  4390, 
holding  United  States  amenable  to  jurisdiction  of  State  court,  where  it 
holds  land  as  private  individual;  Lee  v.  Kaufman,  3  Hughes,  126,  Fed. 
Cas.  8191,  holding  courts  will  take  cognizance  of  actions  concerning  real 
property  in  possession  of  governmental  agent;  Jones  v.  United  "States,  48 
Wis.  410,  4  N.  W.  625,  holding,  uhder  act  of  Congress,  United  States  might 
be  made  nominal  defendant  in  suit  for  damages  by  overflow. 

Setoff,   counterclaim  or  recoupment  in  ^action  by   State.    Note,   33 
L.  R.  A.  (N.  8.)  882. 

By  constitutional  enactment  no  money  can  be  taken  or  drawn  from  the 
treasury  except  under  an  appropriation  by  Congress.,  Hence  compelling  a 
claim  to  be  entered  upon  the  books  gives  no  authority  to  the  treasurer  to 
pay  it 

Approved  in  State  v.  Kenney,  9  Mont.  395,  396,  24  Pac.  97,  98,  holding 
plaintiff  not  entitled  to  writ  of  mandamus  where  no  appropriation  has  been 
made;  Orr  v.  Quimby,  54  N.  H.  654,  holding  plea  failing  to  allege  that 
money  has  been  appropriated,  bad. 

U  How.  292-293,  13  L.  Bd.  701,  EZ  PABTE  BOTD  y.  800TT. 

Kot  cit^ 

U  How.  293,  13  !«.  Ed.  702,  FLOBIDA  ▼.  GEORGIA. 

Bill  by  the  State  of  Florldsi^  against  the  State  of  Georgia,  ordered  to  be 
^H  snd  process  of  subpoena  directed  to  be  issued  against  State  of  Georgia. 

,  Approved  in  State  v.  Frost,  113  Wis.  655,  89  N.  W.  923,  holding  informa- 
tion by  State  against  Federal  court  officer  to  enjoin  his  destruction  of  rail- 
^ad  for  purpose  of  selling  materials,  pursuant  to  Federal  decree,  is  remov- 
«We  to  Federal  court. 

Distinguished  in  Missouri  v.  lUiiois,  180  U.  B.  226,  46  L.  Ed.  507,  21 
^np.  Ot.  338,  upholding  jurisdiction  over  suit  by  Missouri  against  Illinois 
>  ^d^the  Chicago  sanitary  district  to  restrain  discharge  of  sewage  into  canal 

leading  to  Mississippi  River, 

11  How.  294,  13  L.  Ed.  702,  PHILUPS  ▼.  PBE8T0K. 
IJ^ot  cited. 


/ 


11  How.  294-297  NOTES  ON  U.  S.  REPORTS.  352 

11  How.  2di-297,  IS  Z«.  Ed.  702,  HOGAN  y.  B08& 

Wilt  of  ezTor  operates  as  a  sapenedeas  under  Jndiciaxy  act  of  1789,  when 
senred  witliln  ten  days  after  the  rendering  of  the  Judgment,  but  i  a  second 
writ  more  than  ten  days  after  Judgment  cannot  so  operate. 

Approved  in  Slaughter-House  Cases,  10  Wall.  291,  19  L.  Ed.  920,  holding 
appeals  and  writs  of  error  become  a  supersedeas  solely  from  complying  with 
conditions  of  judiciary  act ;  Bryan  v.  Bates,  12  Allen,  212,  holding  writ  of 
error  sued  out  and  duly  served  superseded  execution  of  sentence ;  French  v. 
Shoemaker,  12  Wall.  100,  20  L.  Ed.  271,  denying  a  motion  for  supersedeas 
where  appellate  jurisdiction  of  court  not  interfered  with.    . 

Supreme  Court,  in  exercise  of  its  appellate  Jurisdiction,  has  no  authority 
to  award  supersedeas  to  stay  proceedings  on  a  Judgment  of  court  below,  upon 
the  ground  that  a  writ  of  error  is  pending,  unless  the  writ  was  sued  out  and 
served  within  ten  days  after  the  Judgment  and  in  conformity  with  the  pro- 
visions of  the  Judiciary  act  of  17S9. 

Approved  in  Sutherland  v.  Pearce,  186  Fed.  786, 108  C.  C.  A.  657,  holding 
writ  of  error  was  prosecuted  with  sufficient  diligence  and  refusing  to  dis- 
miss; Odbert  v.  Marquet,  175  Fed*  47,  99  C.  C.  A.  60,  dismissing  cross-, 
appeal  not  allowed  within  sixty  days  o£  entry  of  decree;  New  England 
B.  R.  Co.  V.  Hyde,  101  Fed.  400,  41  C.  C.  A.  404,  holding  Circuit  Court  of 
Appeals  cannot  allow  supersedeas  where  plaintiff  in  error  fails  to  file  writ 
and  bond  within  sixty  days  from  entry  of  judgments;  State  v.  Judge  of 
Twentieth  Judicial  Dist.  Ct.,  33  La.  Ann.  1389,  holding  writ  of  error  from 
United  States  court  cannot  act  as  supersedeas  of  State  judgment  declaring 
State  officer  ineligible  and  his  office  vacant;  Saltmarsh  v.  Tuthill,  12  How. 
389,  13  L.  Ed.  1035,  holding  error  for  court  to  quash  execution  where  writ 
not  sued  out  in  time ;  Sage  v.  Central  R.  R.  Co.,  93  U.  S.  417,  23  L.  Ed.  935, 
refusing  to  allow  supersedeas  where  provisions  of  statute  not  complied 
with ;  Montgomery  Gaslight  Co.  v.  Merrick,  61  Ala.  538,  holding  appeal  does 
not  suspend  execution  unless  bond  and  security  are  given ;  Crowder  v.  Mor- 
gan, 72  Ala.  540,  holding  statutory  bond  did  not  operate  as  supersedeas 
where  writ  was  not  deposited  with  clerk;  Tompkins  v.  Mahoney,  32  Cal. 
240,  holding  writ  of  error  not  a  supersedeas  where  judge  had  no  authority 
to  take  security;  Slaughter-House  Cases,  10  Wall.  292,  19  L.  Ed.  920,  deny- 
ing motion  for  supersedeas  where  State  court  had  done  nothing  incon- 
sistent with  judiciary  act;  French  v.  Shoemaker,  12  Wall.  100,  20  L.  Ed« 
271,  denying  motion  for  superseiieas  where  appellate  jurisdiction  not  inter- 
fered with;  in  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Eyser,  19 
Wall.  430,  22  L.  Ed.  45,  majority  granting  motion  for  supersedeas  where 
writ  not  served  within  ten  days ;  Kitchen  v.  Randolph,  93  U.  S.  88,  23  L.  Ed. 
810,  holding  justice  without  power  to  allow  supersedeas  where  writ  not  sued 
out  within  sixty  days ;  First  National  Bank  v.  McAndrews,  7  Mont.  437,  17 
Pac.  555,  holding  no  supersedeas  could  be  had  where  no  appeal  taken  within 
sixty  days. 
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Practiee  and  procedure  governing  transfer  of  causes  to  I*ederal  Su* 
preme  Court  for  review.    Note,  66  L.  B.  A.  856,  865. 

11  How.  297-929,  18  li.  Ed.  708,  VAN  REN88ELAEB  ▼.  XEABNET. 

Oonstnictton  of  State  statute  by  the  bigliest  court  of  a  State,  establlsli- 
Ing  a  rule  of  property,  will  be  followed  by  Supreme  Court. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1015^  holding  decision 
of  highest^ court  of  State  that  deed  to  coal  did  not  contain  implied  covenant 
to  sustain  sui^ace  became  rule  of  property  to  be  followed  by  F.ederal  court ; 
Yocum  V.  Parker,  134  Fed.  212,  67  C.  C.  A.  227,  construing  Missouri  statute 
and  devise  thereunder  as  vesting  fee  simple  subject  to  be  divested  on  death 
of  devisee  without  living  issue ;  Parker  v.  Moore,  115  Fed.  802,  53  C.  C.  A. 
369,  following  South  Carolina  decisions  to  effect  that  validity  of  contracts 
for  sale  of  futures  are  governed  by  laws  of  that  State  when  actions  thereon 
are  brought  in  such  State ;  Woodworth  ▼.  Town  of  Hennessey,  32  Okl.  275, 
122  Pae.  227,  holding  fact  settled  in  one  action  could  not,  in  another  form 
of  action  between  same  parties  or  privies  be  again  litigated ;  Leffingwell  v. 
Warren,  2  Black,  603,  17  L.  Ed.  262,  holding  construction  given  to  State 
statute  is  regarded  as  part  of  the  statute ;  Fallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  155,  41  L.  Ed.  387, 17  Sup.  Ct.  61,  following  State  court  in  holding 
constitutional  California  statute  to  provide  for  irrigation  districts;  Mit- 
chell v.  Lippincott,  2  Woods,  472,  Fed.  Cas.  9665,  holding  settled  con- 
struction of  State  statute  is  considered  as  a  part  of  it;  New  Hampshire 
T.  Grand  Trunk  R.  R.  Co.,  3  Fed.  889,  holding  Federal  courts  adopt 
State  construction  of  local  statutes;  McClure  v.  Owen,  26  Iowa,  253, 
holding  United  States  Supreme  Court  is  not  final  arbiter  upon  questions 
arising  purely  on  construction  of  State  laws ;  dissenting  opinion  in  Gelpcke 
V.  Dubuque,  1  Wall.  210,  17  L.  Ed.  527,  majority  holding  Sup;;eme  Court 
will  not  necessarily  follow  mere  oscillating  decisions  in  the  course  of  settle- 
ment ;  Hamman  v.  Keigwin,  39  Tex.  42,  holding  parol  testimony  may  be  con- 
sidered in  all  cases  to  explain  an  ambiguous  contract. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  865,  2 
Sup.  Ct.  22,  holding  where  United  States  Circuit  Court  originally  construed 
State  statute,  contrary  State  construction  will  not  be  followed  by  Supreme 
Court. 

Limited  in  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  210,  17 
L.  Ed.  527,  majority  holding  Supreme  Court  will  not  follow  any  adjudica- 
tion to  the  sacrifice  of  truth,  justice  and  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  E.  A.  (N.  S.)  419. 

If  a  deed,  expressly  or  by  necessary  implication,  asserts  that  the  grantor 
has  and  conveys  a  fee  simple  in  the  land,  his  heirs  are  estopped  from  denying 
tbat  he  had  an  estate,^  aAl  passed  it  hy  the  deed  to  the  grantee;  and  thib  may 
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appear  in  any  part  of  the  deed,  or  by  otlier  writingi  wblcli  are  referred  to 
therein. 

Approved  in  Vere  y  Diaz  v.  Sanchez,  226  U.  S.  242,  57  L,  Ed.  204,  33 
Snp.  Ct.  36,  holding  statement  in  conveyance  that  grantor  is  owner  es- 
topped him  to  deny  right  to  convey,  and  subsequent  acquisition  inured 
to  benefit  of  vendee;  Peters  v.  McLaren,  218  Fed.  416,  134  C.  C.  A.  198, 
holding  quitclaim  deed  conveyed  ^11  title  of  grantor ;  Ward  v.  Foley,  141 
Fed.  366,  72  C.  C.  A.  140,  contract  to  sell  grantor's  interest  in  three  hun- 
dred and  twenty  acres  of  land  at  fourteen  dollars  per  acre  is  sale  of  in- 
terest in  land  at  rate  of  fourteen  dollars  for  each  acre  in  entire  tract; 
Cooper  V.  Bums,  133  Fed.  404,  under  Neb.  Comp.  Stats.  1903,  c.  53, 
§  2,  relating  to  conveyances  as  contracts  of  married  women,  wife  joining 
with  husband  in  mortgage  of  land  in  which  she  had  life  estate  cannot 
assert  that  after-acquired  title  to  fee  did  not  inure  to  mortgagee;  Garrow 
V.  Toxey,  171  Ala.  651,  652,  54  South.  558,  559,  holding  title  acquired 
under  patent  did  not  inure  to  grantee  in  prior  quitclaim  deed;  Wheeler 
V.  Toung,  76  Conn.  48,  55  Atl.  672,  title  acquired  by  one  a  year  after 
giving  warranty  deed  without  title  in  fact  or  of  record  does  not  inure  to 
graiitee  who  failed  to  examine  record,  as  against  bona  fide  mortgagor  of 
grantor;  Morris  v.  Wheat,  8  App.  D.  C.  387,  holding  where  grantor  pur- 
ported to  grant  as  guardian,  but  covenanted  in  his  own  name  for  further 
assurances  and  general  warranty,  he  and  future  assignee  were  estopped  to 
deny  grantee's  title;  McAdams  v.  Bailey,  169  Ind.  523,  124  Am.  St.  Rep. 
240,  18  L.  R.  A.  (N.  S.)  1008,  82  N.  E.  1059,  holding  quitclaim  deed  of  son, 
made  during  second  marriage  of  mother  while  she  was  in  possession  of  fee 
of  one-third  of  first  husband's  realty,  did  not  convey  his  possible  future  in- 
terest in  property;  Henderson  v.  Beatty,  124  Iowa,  166,  99  N.  W.  717,  agree- 
ment to  convey  right,  title  and  interest  is  not  agreement  to  ^convey  fee 
simple,  though  subsequent  clatise  provides  for  execution  of  warranty  deed 
on  payment  of  price ;  Johnson  v.  Mutual  Life  Ins.  Co.,  113  Ky.  888,  69  S.  W. 
756,  married  woman  is  estopped,  as  against  bona  fide  purchaser,  from  deny- 
ing recital  in  deed  of  separate  property  that  she  had  received  consideration ; 
Bradley  Estate  Co.  v.  Bradley,  97  Minn.  166,  106  N.  W.  112,  holding  in- 
denture under  which  respondent  claimed  was  conveyance  in  praesenti,  es- 
topping grantor  from  taking  conveyance  and  asserting  title  against  prior 
grantee ;  Tully  v.  Taylor,  84  N.  J.  Eq.  463,  94  Atl.  573,  holding  widow  of 
mortgagor,  who  was  sole  devisee,  estopped  to  assert  against  mortgagee  out- 
standing claim  purchased  by  her;  Condit  v.  Bigelow,  64  N.  J.  Eq.  513,  54 
Atl.  164,  holding  grantor  by  warranty  deed  of  lands  impressed  in  grantee's 
hands  with  resulting  trust  is  not  estopped  by  his  warranty  from  acquiring 
interest  of  cestui  que  trust ;  Weeks  v.  Wilkins,  139  N.  C.  218,  51  S.  E.  910, 
bargain  and  sale  deed  containing  warranty  clause  estops  infant  grantor 
from  setting  up  after-acquired  title  where  he  failed  to  disaffirm  on  attaining 
majority;  Hallyburton  v.  Slagle,  132  N.  C.  950,  44  S.  E.  656,  holding  where 
creditor  to  defraud  creditors  gave  trust  deed  for  benefit  of  wife  for  life, 
remainder  to  children,  and  subsequently  on  bankruptcy  he  purchased  land 
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from  vendee  at  bankrupt  sale,  be  was  estopped  as  against  obildren  from 
claiming  under  bankruptcy  sale;  Garlick  v.  Pittsburgh  etc.  Ry.  Co.,  67  Ohio 
St.  232,  65  N.  E.  898,  construing  deed  between  railroads  with  reference  to 
after-acquired  property;  Hurley  v.  Charles,  112  Va.  711,  72  S.  E.  691,  and 
Richardson  v.  Atlantic  Coast  Lumber  Corp.,  93  S.  C.  259,  75  S.  E.  373,  both 
holding  after-acquired  title  inured  to  benefit  of  grantee ;  Tilton  v.  Flormann, 
22  S.  D.  337,  338, 117  N.  W.  382,  383,  holding  after-acquired  title  passed  to 
grantee  under  deed  purporting  to  convey  fee,  as  against  grantee  under  deed 
executed  after  acquiring  such  interest;  Keady  v.  Martin,  69  Or.  302, 
Ann.  Oaa.  1916A,  796, 137'  Pac.  857,  holding  deed  by  husband  and  wife 
whereby  they  bargain,  sell  and  quitclaim  land,  without  describing  their 
estate  therein,  where  husband  had  previously  assigned  for  creditors,  could 
not  be  restricted  to  release  of  wife's  dower,  but  conveyed  fee  as  against 
grantors;  Langley  v.  Kesler,  57  Or.  290,  110  Pac.  404,  holding  grantee 
accepting  deed  with  seizin  could  not  allege  covenant  broken  when  grantee 
himself  was  seised  of  premises  at  time  of  receiving  deed;  Flanary  v. 
Kane,  102  Va.  566,  567,  46  S.  E.  681,  grantor  in  deed  of  bargain  and 
sale  cannot  acquire  existing  encumbrance  and  assert  it  against  his  grantee ; 
Baleh  y.  Arnold,  9  Wyo.  29,  59  Pac.  436,  folding  where  it  was  inten- 
tion to  convey  fee  simple,  grantor  is  estopped  to  set  up  after-acquired 
title;  dissenting  opinion  in  Troll  v.  St.  Louis,  257  Mo.  737,  168  S.  W.  200, 
majority  not  discussing  point;  dissenting  opinion  in  Weston  v.  John  L. 
Roper  Lumber  Co.,  162  N.  C.  200,  Ann.  Oas.  1916A,  981,  77  S.  E.  443,  major- 
ity holding  judgment  in  partition  where  title  not  in  issue,  did  not  estop 
grantee  of  lands  allotted  to  one  party  from  denying  title  of  another  party 
to  different  portion  of  land ;  Heirs  of  Ledoux  v.  Lavedan,  52  La.  ^nn.  324, 
27  South.  201,  arguendo ;  Bush  v.  Person,  18  How.  85,  16  L.  Ed.  274,  holding 
mortgagor  estopped  from  setting  up  after-acquired  title  to  defeat  mortgage ; 
French  v.  Spencer,  21  How.  240,  16  L.  Ed.  100,  holding  heir  estopped  from 
setting  up  title  under  patent  issued  where  ancestor  had  sold  right;  Crews 
V.  Burcham,  1  Black,  357,  17  L.  Ed.  93,  holding  the  estoppel  works  upon 
the  estate  and  binds  parties  and  privies ;  Tucker  v.  Ferguson,  22  Wall.  573^ 
22  L.  Ed.  815,  holding  where  land,  not  the  title,  was  conveyed  the  result  is 
the  same  as  if  there  had  been  warranty;  Moore  v.  Crawford,  130  U.  S. 
130,  32  L.  Ed.  881,  9  Sup.  Ct.  449)  quoting  with  approval  from  prin- 
cipal case;  Ryan  v.  United  States,  136  U.  S.  88,  34  L.  Ed.  455,  10  Sup. 
Ct.  920y  holding  any  assurance  to  protect  grantee  works  estoppel  as 
to  after-acquired  title;  Jenkins  v.  Collard,  145  U.  S.  560,  86  L.  Ed.  817, 
12  Sup.  Ct.  873,  holding  general  pardon  made  by  President  at  close  of  the 
Rebellion  revived  reversionary  interest  of  remainderman;  McGill  ▼.  Jor- 
dan,  16  Fed.  Cas.  106,  applying  rule  to  mortgagor  who  sold  interest  after 
mortgage;  Apgar  v.  Christophers,  33  Fed.  203,  204,  following  rule;  United 
States  V.  California  etc.  Land  Co.,  49  Fed.  499,  1  C.  C.  A.  330,  construing 
a  deed  in  question  as  a  grant,  not  as  a  quitclaim;  Brown  v.  Cranberry 
Iron  etc.  Co.,  59  Fed.  439,  applying  the  doctrine  to  protect  purchaser  of 
fee  in  mineral  rights;  Blakeslee  v.  Mobile  Ins.  Co.,  57  Ala.  208,  holding 
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under  Alabama  statute  the  words  "grant,  bargain,  sell'^  in  a  mortgage  suffi- 
cient to  work  this  estoppel;  Chapman  v.  Abrahams,  61  Ala.  115,  holdinsr 
mortgage  void  as  to  wife  still  sufficient  to  estop  husband  where  it  war- 
ranted title;  Clark  v.  Baker,  14  Cal.  629,  76  Am.  Dec.  453,  holding  subse- 
/  quently  acquired  title  inures  to  benefit  of  mortgagee;  Drake  v.  Root,  2 

Colo.  690,  holding  defendant  in  ejectment  estopped  to  deny  that  he  had 
estate  he  assumed  to  convey;  Terkes  v.  Hadley,  5  Dak.  Ter.  332,  2  L.  B.  A. 
365,  40  N.  W.  342,  holding  married  woman,  though  mortgagor  as  joint 
debtor  with  her  husband,  estopped  by  it  as  to  after-acquired  title;  Potts 
y.  Dowdall,  3  Houst.  378,  379,  11  Am.  Rep.  762,  763,  holding  the  doctrine 
that  solemn  recital  under  sale  concludes  both  parties  and  privies  fully 
sustained;  Hoppin  v.  Hoppin,  96  111.  273,  holding  widow  estopped  to  claim 
dower  after  executing  with  other  heirs  deed  of  trust  for  debts  from  estate 
with  covenant  of  warranty;  King  v.  Rea,  56  Ind.  18,  holding  married 
woman  joined  by  her  husband  in  conveyance  of  her  lands,  purporting  to 
convey  the  entire  estate  estopped  by  it;  Haggerty  v.  Byrne,  75  Ind.  507, 
holding  discharge  in  bankruptcy  does  not  release  items  valid  at  the  incep- 
tion of  the  proceedings;  Bcal  v.  Beal,  79  Ind.  284,  holding  while  married 
woman  Under  Indiana  statute  is  not  bound  by  covenants  of  warranty  she 
may  be  estopped  by  deed;  Habig  v.  Dodge,  127  Ind.  41,  25  N.~  E.  185, 
holding  heir  estopped  by  a  warranty  deed  to  title  to  reversionary  interest 
in  widow's  third ;  Stephenson  v.  Boody,  139  Ind.  68,  38  N.  E.  334,  applying 
the  rule  to  facts  arising  under  former  construction  of  local  statute;  Beard  v. 
Lufriu,  46  La.  Ann.  80, 15  South,  208,  holding  one  conveying  without  power 
with  covenants  of  warranty  nevertheless  estopped;  Bachelder  v.  Lovely, 
^  69  Me.  39,  holding  husband  and  wife  estopped  to  claim  title  after  a  con- 

veyance of  the  "right,  title  and  interest"  of  the  wife,  coupled  with  cove- 
nants of  warranty;  Merritt  v.  Harris,  102  Mass.  328,  holding  only  mort- 
gage title  passed  upon  a  conveyance  of  a  mortgage  to  secure  vendor's  lien, 
and  estate  thereunder;  Comstock  v.  Smith,  26  Mich.  319,  holding  estate  of 
deceased  person  estopped  by  circumstances  binding  upon  decedent;  Pen- 
dill  V.  Agricultural  Society,  95  Mich.  493,  55  N.  W.  386,  holding  if  deed 
purports  to  convey  fee,  though  it  lack  covenant  of  warranty,  the  estoppel 
arises;  Austin  v.  Loring,  63  Mo.  23,  holding  defendant  permitting  execu- 
tion sale  estopped  to  claim  property  sold  because  of  defective  service; 
Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  325,  28  Pac.  316,  applying  the 
doctrine  of  sale  of  mining  claim  conflicting  with  lines  of  claim  afterward 
acquired ;  Wells  v.  Steckelberg,  52  Neb.  601,  66  Am.  St.  Rep.  532,  72  N.  W. 
866,  holding  one  assuming  to  convey  entire  estate  in  representative  capa- 
city estopped  from  asserting  title  in  himself;  Hagensick  v.  Castor,  53  Neb. 
501,  73  N.  W.  934,  expressly  following  principal  case  and  basing  decision 
upon  it;  Robertson  v.  Wilson,  38  N.  H.  53,  holding  warranty  deed  of  re- 
versionary interest  by  remainderman  estops  him  from  claiming  on  death  of 
life  tenant;  Fletcher  v.  Chamberlain,  61  N.  H.  476,  holding  estoppel  of 
warranty  mortgage  not  affected  by  the  value  of  the  land  or  other  extran- 
eous facts;  Hannon  ▼.  Christopher,  34  N.  J.  Eq.  464^  placing  the  doctrine 
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upon  the  ground  that  the  deed  may  be  carried  into  effect  according  to 
the  minds  of  original  parties;  Magruder  v.  Esmay,  35  Ohio  St.  231,  hold- 
ing patent  inures  to  benefit  of  g^ntee  under  quitclaim  deed  executed  be- 
fore patent  issued;  Qraham  v.  Meek,  1  Or.  328,  applying  the  doctrine  to 
married  women;  Bayley  v.  McCoy,  8  Or.  261,  Salem  Imp.  Co.  v.  McCourt, 
26  Or.  103,  41  Pac.  1106,  and  Taggart  v.  Risley,  4  Or.  241,  all  holding  if 
seizin  of  particular  estate  is  afi&rmed  either  expressly  or  by  implication 
the  estoppel  arises;  Green  v.  Niver,  43  S.  C.  370,  21  S.  E.  267,  applying 
the  doctrine  where  heirs  claimed  grantor's  deed  was  fraudulent  under 
statute;  Gould  v.  West,  32  Tex.  352,  holding  heirs  estopped  to  set  up  in- 
validity of  patent  issued  after  decease  of  ancestor;  Rodgers  v.  Burchard, 
34  Tex.  452,  7  Am.  Rep.  286,  holding  laches  of  grantee  in  matter  of  re- 
cordation can  never  reinvest  title  in  grantor;  Willis  v.  Smith,  72  Tex.  573, 
10  S.  W.  685,  applying  doctrine  of  facts  arising  under  equity  of  redemp- 
tion from  foreclosure  of  mortgage;  Lindsay  v.  Freeman,  83  Tex.  264,  265, 
18  S.  W.  729,  730,  holding  a  conveyance  of  "land  and  land  certificates" 
and  purporting  to  convey  them  in  fee  simple,  cannot  be  treated  as  a  quit- 
claim; Shepard  ▼.  Hunsacker,  1  Posey  (Tex.),  584,  holding  quitclaim 
passes  no  title  as  against  prior  unrecorded  conveyance;  Reynolds  v.  Cook, 
83  Va.  821,  5  Am.  St.  Rep.  319,  3  S.  E.  713,  holding  where  conveyance 
affirms  grantor  is  seised  of  particular  estate  the  estoppel  will  arise; 
Shively  v.  Welch,  10  Sawy.  142,  20  Fed.  33,  arguendo;  Jones  v.  Lamar,  34 
Fed.  469,  470,  holding  payment  of  mortgage  debt  by  one  in  equity  bound 
to  pay  it  gives  him  no  claim ;  dissenting  opinion  in  United  States  v.  Cali- 
fornia etc.  Land  Co.,  49  Fed.  504,  1  C.  C.  A.  330,  majority  construing  deed 
as  grant,  not  a  quitclaim ;  De  Mill  v.  Moffat,  49  Mich.  131,  13  N.  W.  390, 
to  point  that  equitable  estoppel  can  only  arise  in  support  of  right  and 
justice;  dissenting  opinion  in  Frost  v.  Missionary  Society,  56  Mich.  89,  91, 
22  N.  W.  203,  204,  majority  holding  quitclaim  deed  can  never  inure  to 
convey  subsequently  acquired  title;  dissenting  opinion  in  Davis  v.  Bowmar, 
55  Miss.  804,  majority  holding  recital  in  contract  will  not  operate  as  an 
estoppel  upon  matters  not  embraced  in  it;  Horn  v.  Cole,  51  N.  H.  292,  12 
Am.  Rep.  117,  in  discussion  of  equitable  estoppels;  Buckingham  v.  Hanna, 
2  Ohio  St.  559,  discussing  rights  as  between  mortgage  and  holder  of  para- 
mount equitable  title;  Merritt  v.  Home,  5  Ohio  St.  318,  67  Am.  Dec.  801, 
where  on  partition  sale  husband  of  infant  party,  acting  as  guardian,  with 
knowledge  of  facts,  acknowledges  a  person  as  g^^ardian  and  receives  from 
him  the  consideration  money,  he  is  estopped  to  assert  that  person  was  not 
appointed;  Calder  v.  Chapman,  52  Pa.  St.  362,  91  Am.  Dec.  164,  holding  the 
doctrine  of  estoppel  concludes  the  truth  in  orde^  to  prevent  fraud  and 
falsehood;  Johnson  v.  Byler,  38  Tex.  612,  eited,  in  discussing  general  doc- 
trine of  estoppel;  City  National  Bank  v.  Kusworm,  88  Wis.  200,  48  Am. 
St.  Bep.  886,  26  L.  B.  A.  62,  59  N.  W.  567,  discussing  *avoidance  of  note 
made  under  duress.  •• 

Distinguished  in  Boynton  v.  Haggart,  120  Fed.  822,  57  C.  C.  A.  301, 
holding  bona  fide  purchaser  of  all  lands  owned  by  grantor  in  certain  State, 
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withont  more  definite  description,  may  avail  himself  of  registry  statute  to 
estop  holders  of  real  title  under  prior  nnrecorded  deed  from  asserting  title 
to  lands  which  by  records  grantor  appeared  to  own^  American  Nat.  Bank 
V.  Watkins,  119  Fed.  552,  56  C.  C.  A.  Ill,  holding  contract  by  indorser 
whereby  he  executed  own  notes  covering  entire  indebtedness  was  one  of 
baigain  and  sale;  Walbridge  v.  Hommack,  7  Mackey  (D.  C),  171,  holding 
grantor  not  estopped  to  deny  that  deed  did  not  purport  to  grant  interest 
alleged  by  grantee;  Gardner  v.  Wright,  49  Or.  633,  91  Pac.  296,  hold- 
ing grantor  of  possessory  right  to  public  land  with  full  use  of  stream  not 
estopped  to  divert  water  and  acquire  title  thereto  by  adverse  possession; 
Hanrick  v.  Patrick,  119  U.  S.  175,  SO  L.  Ed.  406,  7  Sup.  Ct.  157,  holding  a 
covenant  of  general  warranty  of  right,  title  and  interest  of  grantor  does 
not  estop  him  from  asserting  subsequently  acquired  title;  Gest  v.  Pack- 
wood,  13  Sawy.  209,  34  Fed.  373,  holding  purchaser  under  quitclaim  cannot 
claim  warranty  of  title;  Lawrence  v.  Dana,  4  Cliff.  52,  Fed.  Gas.  8136,  ex- 
amining doctrine  of  estoppel  by  deed;  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.) 
177,  Fed.  Gas.  3523,  holding  payment  of  purchase  money  in  Confederate 
notes  during  Givil  War  did  not  constitute  a  purchase  for  value;  Union 
Pacific  R.  R.  Go.  v.  Barnes,  64  Fed.  84,  12  G.  G.  A.  48,  holding  in  absence 
of  fraud  or  covenants  of  title  purchaser  cannot  recover  for  failure  of  title ; 
Reynolds  v.  Shaver,  59  Ark.  303,  43  Am.  St.  Bep.  87,  27  S.  W.  79,  holding 
covenant  of  warranty  ii^  quitclaim  deed  is  limited  to  the  interest  in 
grantor;  Shumaker  v.  Johnson,  35  Ind.  37,  holding  married  woman,  joined 
in  deed  by  her  husband,  not  estopped  by  deed  purporting  to  convey  noth- 
ing but  their  interest  without  defining  its  character;  Avery  v.  Atkins,  74 
Ind.  291,  holding  child  by  former  marriage,  consenting  to  mother's  con- 
veyance during  subsequent  coverture,  and  executing  quitclaim  upon  reach- 
ing majority  not  estopped  to  set  up  title  by  dissent  from  the  mother; 
Haskett  v.  Maxey,  134  Ind.  189,  19  L.  R.  A.  381,  33  N.  E.  360,  holding 
quitclaim  deed  does  not  estop  person  executing  it  from  asserting  after- 
acquired  title ;  Simpson  v.  Greeley,  8  Kan.  598,  holding  quitclaim  deed  does 
not  operate  as  estoppel  as  to  after-acquired  title;  Russ  v.  Alpaugh,  118 
Mass.  377,  19  Am.  Bep.  467,  holding  warranty  deed  from  father  does  not 
estop  his  heirs  from  asserting  title  derived  by  inheritance  from^  their 
mother;  Jackson  v.  Allen,  120  Mass.  79,  distinguishing  the  principle  upon 
the  facts  arising  under  patented  invention  sale;  Gibson  v.  Ghouteau,  39 
Mo.  567,  568,  holding  the  statutory  covenants  created  by  the  words  "grant, 
bai'gain  and  sell,''  do  not  operate  to  transmit  subsequently  acquired  title; 
Kerbaugh  v.  Vance,  6  Baxt.  113,  115,  holding  doctrine  does  not  apply 
whexe  title  is  derived  from  independent  source;  Harrison  v.  Boring,  44 
Tex.  260,  262,  263,  Thorn  v.  Newsom,  64  Tex.  165,  53  Am.  Rep.  748,  and 
Richardson  v.  Levi,  67  Tex.  364,  3  S.  W.  446,  all  holding  purchaser  under 
quitclaim  deed  takes  only  such  interest  as  his  vendor  could  then  lawfully 
convey;  Bumpass  v.  Anderson  (Tex.  Giv.  App.),  51  S.  W.  1104,  holding 
general  covenant  of  warranty  is  limited  to  estate  expressly  granted;  Nye 
V.  Lovitt^  92  Va.  717,  24  S.  £.  348,  holding  doctrine  does  not  apply  to 
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married  woman  holding  equitable  separate  estate  and  making  no  covenant 
of  warranty. 

Questioned  in  United  States  ▼.  California  ete.  Land  Co.,  148  U.  S.  45, 
37  L.  Ed.  861,  13  Sup.  Ct.  463,  as  to  rights  of  holders  under  quitclaim 
deeds,  but  holding  a  deed  construed  as  one  of  bargain  and  sale  eonveyed 
after-acquired  title. 

What  amounts  to  warranty  of  title.    Note,  87  Am.  Dec.  180. 

Quitclaim  deeds.    Note,  106  Am.  St.  Rep.  862. 

How  far  back  is  purchaser  bound  to  search  record  title  of  his  vendor. 
Note,  Axm.  Gas.  1914A,  1288. 

What  interests  and  rights  of  grantor  pass  by  quitclaim  deed.    Note, 
Aim.  Gas.  19130,  863,  864,  869. 

Conveyance  recorded  before  grantor  obtained  title,  as  notice.    Note, 
23  L.  B.  A.  662,"564. 

Acquisition  of  title  by.  way  of  estoppel.    Note,  1  E.  B.  0.  496. 

Effect   of   quitclaim    upon   after-acquired   title.    Note^  36  L.  B.  A. 
(N.  S.)  1186. 

Estoppel  is  the  doctrine  tbat  condiides  the  tmtli  in  order  to  prevent  ftaud 
mad  falsehood,  a&d  imposes  silence  on  a  party  when  in  conscience  he  should, 
not  be  allowed  to  speak. 

Approved  in  Drury  v.  Gorrell,  44  App.  D.  C.  529,  holding  one  suing  execu- 
tor for  breach  of  contract  to  convey  to  him  by  will  not  estopped  to  sue  by 
failure  to  make  claim  before  decedent's  death  or  to  list  claim  against  de- 
cedent in  bankruptcy;  Bowen  v.  Howenstein,  39  App.  D.  C.  587,  Ann.  Gas. 
1918E,  1179,  holdmg  no  estoppel  to  caveat  will  arise  against  beneficiary  by 
her  waiver  of  citation  and  consent  to  probate;  Hector  v.  Mann,  225  Mo. 
248, 124  S.  W.  1116,  holding  one  who  accepted  fruits  of  judicial  sale  could 
not  assail  title  of  purchaser;  Proctor  v.  Nance,  220  Mo.  115,  132  Am.  St. 
Bep.  655,  119  S.  W.  412,  holding  where  owner  ratified  sale  for  taxes  by 
accepting  surplus  he  could  not  question  validity  of  sale. 

Barring  ^r  defeating  estates-tail  in  American  jurisdictions.    Note, 
Ann.  Gas.  1912B,  67. 

MisceUaneous.  Cited  in  Pratt  v,  Ratliff,  10  OkL  174,  61  Pac.  525,  as  to 
what  judgments  are  res  adjudicata. 

11  How.  329-S61,  13  L.  Ed.  717,  WEATHERHEAD  v.  BASEEEVHiLE. 

Parol  evidence  of  declarations  of  testator,  at  the  time  he  was  making  his 
ivQ],  as  to  his  testamentary  intentions,  are  not  admissible  to  show  that  a 
devise  to  his  children  was  not  intended  to  include  his-  daughters. 

Approved  in  McAleer  v.  Schneider,  2  App.  D.  C.  467,  holding  declara- 
tions of  testator  to  witness  as  to  wishes  and  intentiops  not  admissible  to 
explam  will;  Johnson  v.  Bodine,  108  Iowa,  597,  79  N.  W.  349,  holding 
'Where  will  leaves  life  estate  to  brothers^  remainder  to  be  ''divided  between 
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my  beirs-at-law/'  heirs  consisting  of  children  and  grandchildren  of  de- 
ceased brothers  and  sisters  take  per  stirpes. 

Extrinsic  ezidence  to  explain  wills.    Note,  50  Am.  St^  B^.  282. 

Parol  evidence  in  aid  of  constmotion  of  will.    Note,  Axin.  Gas.  1916B, 
50. 

Extrinsic  evidence  to  establish  identity  of  legatee  or  devisee.    Note, 
47  L.  B.  A.  (N.  S.)  582. 

Wh«re  there  is  no  snob  uncertainty  In  the  words  of  a  will  that  it  cannot 
be  carried  into  effect  without  the  aid  of  eztrinalc  testimony,  inoperativB 
words,  having  no  force  to  convey  anything,  cannot  be  nsed  to  make  ambigu- 
ous something  which  la  certaiiL 

Approved  in  Kaiser  v.  Brandenbutg,  16  App.  D.  C.  316,  holding  where 
will  not  ambiguous  evidence  of  condition  of  testator's  estate  at  time  of 
making  not  admissible  to  show  intent;  Wilkins  v.  Allen,  18  How.  393,  15 
L.  Ed.  899,  holding  evidence  of  amount  and  condition  of  estate  cannot  be 
received  to  control  interpretation  of  will. 

Cutting  down  clear  devise  or  bequest  by  clauses  or  expressions  of 
doubtful  import.    Note,  8  Ann.  Gas.  615. 

Correction  of  misdescription  of  land  in  will.    Note,  6  L.  B.  A.  (N.  S.) 
958,  968,  976. 

Bequest  of  stocks,  bonds  or  notes  as  general  or  specific.    Note,  11 
L.  R.  A.  (N.  S.)  68. 

Acquiescence  of  one  of  the  daughters  who  was  under  coverture,  will  not 
show  that  the  testator  did  not  include  her  among  his  devisees,  in  the  words 
''my  children." 

Approved  in  Royston  v.  Wehr,  3  Hea^,  11,  holding  statute  of  limitation 
does  not  begin  to  run  against  heirs  of  wife  until  death  of  husband ;  Marr  v. 
Gilliam,  1  Cold.  502,  holding  right  of  dower  does  not  ripen  into  title  until 
some  specific  portion  is  set  out;  Edson  v.  Munsell,  10  Allen,  568,  holding 
secondary  evidence  admissible  to  show  incompetence  daring  period  of 
limitation. 

Lawful  partition  hy  judicial  decree  cannot  be  presumed  as  against  defend- 
ant from  lapse  of  time,  and  acquiescence  and  the  destruction  of  the  records 
of  the  court  havin^f  Jurisdiction  to  make  such  partitions,  if  the  defendant 
was  married  while  under  age,  and  continued  under  coverture  until  a  short 
time  before  action  hrought. 

Approved  in  Forsyth  v.  Vehmeyer,  176  IlL  362,  52  N.  E.  66,  collecting 
cases  and  admitting  evidence  of  lost  judgment  record;  Carlysle  v.  Carlysle, 
10  Md.  449,  holding  order  of  Orphans'  Court  must  not  be  verbal  and  may 
not  be  proved  by  parol;  Smith  v.  Wilson,  17  Md.  469,  79  Am.  Dec.  666,  hold- 
ing grant  of  letters  of  administration  cannot  be  presumed  from  lapse  of 
timei  Berry  v.  SeawaU,  65  Fed.  757,  764,  13  C.  C.  A.  101,  holding  under 
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common  law  married  woman  estopped  to  dispnte  partition  made  witb  her 
eonsent. 

To  permit  secondary  eyldence  of  a  record  It  most  first  be  shown  that  such 
record  existed.  Mere  proof  of  the  burning  of  an  offlce  and  its  records  is  not 
sach  proof. 

Approved  in  Pineland  Clnb  v.  Robert,  171  Fed.  347,  96  C.  C.  A.  233,  hold- 
ing what  purported  to  be  copy  of  will  not  admissible  to  prove  contents  with- 
oui  proof  of  dne  execution  and  loss  of  original ;  Brown  v.  Harkins,  131  Fed. 
66,  65  Gk  C.  A.  301,  in  action  by  distiller  to  recover  revenue  taxes  wrong- 
fully imposed,  evidence  that  plaintiff's  books  had  been  taken  from  him  and 
carried  to  collector's  office  and  later  to  revenue  agent's  office,  and  last  seen 
three  years  after  end  of  criminal  case  against  plaintiff,  and  search  made  in 
agent's  office,  is  insufficient  to  admit  oral  evidence  of  contents;  Mobley  v. 
Watts,  98  N.  C.  287,  3  S.  E.  679,  holding  secondary  evidence  admissible  on 
proper  foundation. 

11  How.  362-875,  IS  L.  Ed.  730,  (PABK8  T.  BOSa 

Jury  has  no  right  to  assume  the  truth  of  any  material  fact  unless  estab- 
lUhed  by  sufllcient  legs!  evidence. 

Approved  in  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co., 
228  U.  S.  418,  Ann.  Gas.  1914D,  1029,  67  L.  Ed.  901,  33  Sup.  Ct.  523,  ma- 
jority holding  Federal  court  could  not  set  aside  verdict  and  render  judg- 
ment on  evidence  without  new  trial;  Hathaway  v.  Tennessee  R.  R.  Co.,  29 
Fed.  490,  holding  proper  to  withdraw  question  from  jury  when  no  evidence 
to  support  it ;  Henning  v.  Western  Union  Tel.  Co.,  43  Fed.  134,  setting  aside 
verdict  where  no  evidence  to  sustain  material  point;  Walrath  v.  The  State, 
8  Neb.  90,  holding  instruction  as  to  fact  not  supported  in  evidence,  errone- 
ous ;  Mt.  Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  468,  20  C.  C.  A.  596,  hold- 
ing not  error  to  refuse  to  direct  jury  to  find  verdict  for  defendant ;  Phillips 
Y.  Dickerson,  85  111.  15,  and  Nolan  v.  Shickle,  3  Mo.  App.  310,  holding  court 
properly  charged  jury  to  find  for  defendant. 

Where  the  evidence,  admitting  the  truth  of  every  fact  stated  and  every 
conclusion  drawn,  is  not  sufficient  to  establish  plaintiff's  right  to  recovery, 
the  court  may  rightfully  direct  a  verdict  for  the  defendant.  Such  instruction 
is  equivalent  to  a  demurrer  to  the  evidence. 

Approved  in  Lewis  v.  Bloede,  202  Fed.  19,  120  C.  C.  A.  335,  holding  on 
motion  for  directed  verdict  where  there  was  contradiction  between  wit- 
nesses as  to  material  question,  it  must  be  assumed  jury  would  accept  as  true 
testimony  against  moving  party ;  In  re  Calvi,  185  Fed.  656,  holding  evidence 
did  not  warrant  finding  that  buyers  of  bankrupt's  goods  had  established  by 
dear  and  positive  evidence  they  had  acted  in  good  faith;  Merrick  v.  Gid- 
dings,  1  Mackey  (D.  C),  397,  upholding  directed  verdict;  Gunn  v.  Union 
E.  R.  Co.,  27  R.  I.  327,  62  Atl.  121,  upholding  Laws  1896,  c.  251,  §  11,  author- 
izing Supreme  Court  to  direct  judgment  without  any  further  trial  by  jury; 
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Sowards  ▼.  American  Car  etc.  Co.,  66  W.  Va.  272,  66  S.  E.  331,  holding  in 
tort  action  court  should  direct  verdict  for  defendant  where  evidence  would 
not  sustain  verdict  for  plaintiff;  Ketterman  v.  Diy  Fork  R.  R.  Co.,  48 
W.  Va.  612,  37  S.  E.  686,  applying  rule  in  action  by  section-hands  for  per- 
sonal injuries ;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins..  Co.,  228 
IJ.  S.  422,  Ann.  Gas.  1914D,  1029,  67  L.  Ed.  908,  33  Sup.  Ct.  523,  majority 
holding  court  could  not  set  aside  verdict  and  render  judgment  on  evidence 
without  new  trial ;  Pleasants  v.  Fant,  22  Wall.  121,  22.  L.  Ed.  783,  holding 
evidence  not  sufficient  to  submit  question  of  partnership  to  jury;  Commis- 
sioners of  Marion  County  v.  Clark,  94  U.  S.  284,  24  L.  Ed.  62,  holding  evi- 
dence need  not  be  submitted  to  jury  unless  it  would  warrant  verdict ;  Carter 
V.  Carusi,  112  U.  S.  484,  28  L.  Ed.  822,  5  Sup.  Ct.  285,  holding  court  could 
properly  withdraw  plea  where  no  evidence  to  support  it;  Merrick  v.  Gid- 
dings,  115  U.  S.  305,  29  L.  Ed.  404,  6  Sup.  Ct.  65,  holding  proper  to  instruct 
inry  to  find  for  defendant  where  evidence  precluded  recovery ;  Coughran  v. 
Bigelow,  164  U.  S.  307,  41  L.  Ed.  446,  17  Sup.  Ct.  119,  holding  granting 
nonsuit  for  insufficient  evidence  not  infringement  of  right  of  trial  by  jury; 
Merchants  etc.  Bank  v.  State  Bank,  3  Cliff.  206,  Fed.  Cas.  9448,  holding  no 
evidence  of  usage  to  warrant  jury  finding  cashier  had  authority  to  certify 
checks;  Hathaway  v.  Tennessee  R.  R.  Co.,  29  Fed.  490,  holding  no  reason- 
able inference  of  negligence  could  be  drawn  from  facts;  Flint  etc.  R.  R. 
Co.  V.  Marine  Ins.  Co.,  71  Fed.  213,  holding  verdict  properly  directed  for 
defendant  where  negligence  plainly  shown;  Weis  v.  Madison,  75  Ind.  254, 
holding  no  evidence  to  go  to  jury  showing  plaintiff  suffered  damage;  Phillips 
V.  Dickerson,  85  111.  15,  holding  no  evidence  to  sustain  proof  of  knowledge 
on  part  of  defendant ;  Faris  v.  Hoberg,  134  Ind.  273,  39  Am.  St.  Bep.  264, 
33  N.  E.  1029,  holding,  on  failure  to  establish  negligence,  court  rightfully 
directed  verdict  to  defendant ;  Meyer  v.  Manhattan  Life  Ins.  Co.,  144  Ind. 
447,  43  N.  E.  451,  verdict  properly  for  defendant  when  evidence  fails  to 
establish  cause  of  action;  Meyer  v.  Houck,  85  Iowa,  325,  52  N.  W.  237, 
holding  no  evidence  of  fraud  to  go  to  the  jury;  Heath  v.  Jaquith,  68  Me. 
436,  holding  court  properly  directed  verdict  for  plaintiff  where  defendant 
failed  to  establish  fraud;  Fay  v.  Alliance  Ins.  Co.,  16  Gray,  461,  holding 
evidence  of  usage  insufficient  to  go  to  the  jury;  Nolan  v.  Shickle,  3  Mo. 
App.  3i0,  holding  evidence  not  sufficient  to  support  verdict  for  plaintiff; 
Chaves  v.  Chaves,  3  N.  M.  (218,  219)  199,  200,  5  Pac.  331,  332,  holding  when 
there  is  substantial  conflict  in  evidence  court  cannot  take  case  from  jury ; 
Schuchardt  v.  Aliens,  1  Wall.  370,  17  L.  Ed.  646,  holding  evidenoe  sufficient 
for  jury  to  find  warranty;  dissenting  opinion,  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  665,  19  L.  Ed.  1022,  majority  holding  question 
whether  evidence  if  believed  sufficient  to  warrant  a  verdict  for  defendant, 
one  for  jury ;  The  Connemara,  108  U.  S.  360,  27  L.  Ed.  764,  2  Sup.  Ct.  758, 
refusing  to  set  aside  verdict  where  some  evidence  to  justify  award ;  Louis- 
ville R.  R.  Co.  V.  Woodson,  134  U.  S.  621,  33  L.  Ed.  1036,  10  Sup.  Ct  630, 
refusing  to  reverse  judgment  on  account  of  existing  statutory  prohibition; 
dissenting  opinion  in  St.  Louis  etc.  R.  R.  Co.  v.  Whittle^  74  Fed.  312,  20 
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C.  C.  A.  196,  holding  jury  should  have  been  instructed  to  find  for  defend- 
ant; dissenting  opinion  in  Patton  y.  Southern  etc.  R.  R.  Co.,  82  Fed.  986, 
27  C.  C.  A.  287,  majority  holding  question  of  negligence  ought  to  have  gone 
to  jury;  Joliet  etc.  R.  R.  Co.  v.  Velie,  140  HI.  62,  29  N.  E.  707,  holding  that 
defendant  not  in  position  to  urge  that  trial  court  erred  in  refusing  to  ex- 
clude evidence  of  plaintiff;  State  v.  Thayer,  5  Mo.  App.  423,  refusing  man- 
damus to  compel  defendant  to  receive  verdict ;  Walcott  v.  Metropolitan  Life 
Ids.  Co.,  64  Vt.  230,  83  Abl  St.  Bep.  927,  24  Atl.  995,  holding  court  should 
have  directed  verdict  for  plaintiff  for  full  amount  of  policy. 

Distinguished  in  Richardson  v.  Boston,  19  How.  269,  15  L.  Ed.  642,  hold- 
ing where  there  is  some  evidence  case  ought  to  be  submitted  to  jury ;  Mer- 
cantile Mut.  Ins.  Co.  V.  Folsom,  18  Wall.  251,  21  L.  Ed.  833,  holding  suffi- 
cient evidence  for  jury  to  find  that  insurance  policy  covers  previous  loss; 
New  York  Central  etc.  R.  R.  Co.  v.  Fraloff,  100  U.  S.  27,  25  L.  Ed.  533, 
refusing  to  take  question  whether  passenger  had  excess  of  baggage  from 
jury;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A.  229,  holding 
case  properly  submitted  to  jury;  Mt.  Adams  etc.  Ry.  Co.  ▼.  Lowery, 
74  Fed.  468,  476,  20  C.  C.  A.  596,  holding  not  error  to  refuse  to  direct 
verdict  for  defendant;  Reed  v.  Deerfield,  8  Allen,  524,  holding  evidence 
sufficient  to  go  to  jury  to  prove  exercise  of  ordinary  care;  Paine  v. 
Grand  etc.  R.  R.,  58  N.  H.  614,  denial  of  nonsuit  not  error  where  there  is 
some  evidence  of  negligence;  Marshall  v.  Harney  Peak  Tin  Min.  etc.  Co., 
1  S.  D.  355,  47  N.  W.  292,  holding  court  erred  in  directing  jury  to  find  ver- 
dict for  defendants. 

▲gent  contracting,  on  behalf  of  Us  principal,  is  not  personally  liable  fox 
any  contract  made  witUn  the  scope  of  his  authority. 

Approved  in  Dunn  v.  Foley,  78  Conn.  673,  63  Atl.  123,  registrar  of  voters 
authorized  by  statute  to  appoint  assistant  forveach  voting  district  to  be 
paid  out  of  treasury  is  not  personally  liable  for  services  of  assistant ;  Mayor 
etc.  of  Jersey  City  v.  Schoppe,  82  N.  J.  L.  699,  89  L.  E.  A.  (N.  S.)  677,  82 
AtL  914,  holding  sureties  on  constable's  bond  not  liable  for  damages  caused 
by  constable's  acts  not  ofiioially  performed;  Mann  v.  Richardson,  66  111. 
485,  holding  commissioners  not  liable  on  bond;  Barlow  y.  Congregational 
Society,  8  Allen,  463,  holding  principal  liable  on  note  executed  on  its  behalf 
by  agent;  Newman  v.  Davenport,  9  Baxt.  540,  holding  receiver  not  liable 
for  contracts  made  on  behalf  of  government ;  Balcomb  v.  Northrup,  9  Minn. 
176, 177,  holding,  in  absence  of  express  instruction  to  bind  himself,  a  public 
officer  not  liable. 

Distinguished  in  New  York  etc.  Steamship  Co.  v.  Harbison,  21  Blatchf . 
334,  16  Fed.  690,  holding  agent  liable  where  he  was  real  principal;  Yule  v. 
Canova,  11  Fla.  47,  holding  mayor  and  commWoner  personally  liable  on 
contract. 

Officer's  liability  on  contracts  made  for  publie.    Note,  15  L.  R.  A.  509. 
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11  How.  375-S97,  13  L.  Ed.  736,  FOWLEB  ▼.  MEKRTTJfc 

An  act  of  Congress,  providing  for  tbe  taking  of  ex  parte  deposlfloiia 
before  a  Judge  of  a  County  Conrt,  wiU  include  depoeitlonB  taken  1>efore  % 
Judge  of  the  probate  court  of  MisslBslppi. 

Approved  in  Sargent  y.  Collins,  3  Nev.  273,  holding  seal  of  notary  prima 
facie  evidence  of  his  official  character. 

Distinguished  in  United  States  v.  Hall,  5  N.  M.  183,  21  Pac.  86,  holding 
oath  administered  by  clerk  of  probate  court  will  not  support  indictment  for 
perjury. 

Statute,  making  mortgages  of  personal  property,  acknowledged  and  re- 
corded, valid  without  a  change  of  possession,  will  Include  within  its  terms 
mortgages  acknowledged  and  recorded  prior  to  its  passage. 

Approved  in  Summer  v.  Mitchell,  29  Fla.  222,  30  Am«  St.  Rep.  125,  14 
L.  R.  A.  825, 10  South.  571,  holding  effect  of  act  was  to  validate,  from  time 
of  approval,  a  deed  recorded  prior  thereto. 

Purchaser  at  a  sheriff's  sale,  in  an  action  brought  against  him  by  a  mort- 
gagee, must  aver  lack  of  notice  of  the  existence  of  mortgage  not  only  at  the 
time  of  purchase,  but  also  at  the  time  of  payment. 

Approved  in  Ayre  v.  Hixson,  53  Or.  28,  133  Am.  St.  Rep.  819,  Ann.  Gas. 
1913E,  659,  98  Pac.  518,  holding  in  action  to  foreclose  chattel  mortgage 
burden  was  on  purchaser  of  chattels  from  mortgagor  to  prove  purchase  was 
without  actual  or  constructive  notice. 

ft 

Increase  of  offspring  of  slaves  belongs  to  owner  of  mother. 

Approved  in  Cumberland  Bank  v.  Baker,  57  N.  J.  Eq.  570,  41  Atl.  704, 
holding  forgery  of  mortgaged  animals  follows  the  mortgage;  Alberty  v. 
United  States,  162  U.  S.  501,  40  L.  Ed.  1053, 16  Sup.  Ct.  865,  holding  ill^ti- 
mate  child  of  negro  slave  will  be  treated  as  a  negro ;  Meyer  v.  Cook,  85  Ala. 
419,  5  South.  148,  holding  colt  bom  while  dam  is  under  mortgage  belongs 
to  mortgagee ;  Rogers  v.  Highland,  69  Iowa,  506,  58  Am.  Rep.  231,  29  N.  W. 
430,  holding  colts  foaled  subsequent  to  mortgage  are  covered  by  it  when 
weaned;  Edmonston  v.  Wilson,  49  Mo.  App.  494,  holding  increase  of  live- 
stock belongs  to  owner  of  dam ;  Ellis  v.  Reaves,  94  Tenn.  215,  28  S.  W.  1090, 
holding  foal  bred  after  execution  of  mortgage  passes  to  mortgagee. 

Distinguished  in  Funk  v.  Paul,  64  Wis.  39,  54  Am.  Rep.  678,  24  N.  W.  420, 
holding  offspring  after  period  of  nurture  not  covered  by  mortgage  against 
bonajide  purchaser. 

Title  to  offspring  of  animals.    Note,  Aim.  Gas.  838. 
Title  to  increase  of  animals.    Note,  17  L.  R.  A.  82. 

Recording  a  mortgage  tends  to  give  notice  of  its  existence. 
Approved  in  Jacobs  v.  Denison,  141  Mass.  118,  9  N.  E.  526,  holding  plain- 
tiff being  chargeable  with  notice  of  recording«was  chargeable  with  notice  of 
delivery. 


3«5  CLEMENTS  v.  BERRY.  II  How.  398-413 

Wliere  t]i«re  is  •  f allvxe  to  de!iT«r  prop^frty  in  pnnauice  of  »  decree,  tbe 
meamre  of  damacet  is  tlie  valiie  of  fhe  property  at  the  time  of  making  of 
the  decree. 

Approved  in  Black  ▼.  Minneapolis  etc.  Northern  Co.,  7  N.  D.  132,  73 
N.  W.  90,  holding  holder  of  sneh  lien  cannot  take  possession'  of  property 
covered  by  his  lien,  even  after  default ;  Cunningham  v.  Sugar,  9  N.  W.  105, 
49  Pac.  911,  holding  for  conversion  the  measuse  of  damage  is  the  value  at 
time  of  conversion  with  interest  thereon. 

Miseellaneous.  Miscited  in  Alabama  R.  R.  ▼.  Newton,  94  Ala.  446,  hold- 
ing until  payment  no  vested  rights  pass. 

11  How.  398-413,  18  li.  Ed.  745»  CLEMENTS  ▼.  BEBET. 

Supreme  Court  has  authority  to  review  the  decision  of  a  State  coiirt» 
deciding  adversely  to  a  claim  of  TTnlted  States  marshal,  to  property  taken 
out  of  his  poBseesion  by  process  of  State  court. 

Approved  in  Avery  v.  Popper,  179  U.  S.  311,  45  L.  ^d.  205,  21  Sup.  Ct. 
96,  holding  question,  in  action  by  mortgagee  of  cattle  against  purchaser  at 
marshal's  execution  sale,  as  to  whether  mortgage  upon  portion  of  such  cattle 
not  particularly  described  was  good  as  against  purchaser  of  entire  lot  at 
marshal's  sale,  presents  no  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  524.  * 

Trustee,  for  benefit  of  creditors,  is  not  purchaser  for  valuable  consider- 
ation, i^ 

Approved  in  Fechheimer  etc.  Co.  v.  Hollander,  21  D.  C.  84,  following  rule. 

Judgment  by  default,  in  an  action  of  debt,  where  nothing  remains  but 
the  deilcal  duty  of  computing  the  amount  due,  is  a  final  judgment  and  is  a 
Hen  on  the  property  of  the  debtor  from  the  time  it  was  rendered  and  fiot 
from  its  entry  by  the  clerk. 

Approved  in  dissenting  opinion  in  Davidson  v.  Myers,  24  Md.  552,  judg- 
ment by  default  a  lien  upon  property  from  the  time  rendered. 

Distinguished  in  Davidson  v.  Myer?,  24  Md.  541,  556,  holding  judgment 
by  default  interlocutory  until  entered. 

Priority  of  judgment  over  conveyance  made  after  beginning  of  term. 
Note,  38  L.  B.  A.  247. 

By  act  of  Congress  of  1828,  judgment  and  execution  liens  arise  in  Federal 
courts  under  State  laws;  but  the  prejparatory  steps  by  which  the  judgment 
iB  obtained  and  lien  established  depend  upon  the  practice  of  the  court  in 
which  Judgment  Is  rendered. 

Approved  in  Ward  v.  Chamberlain,  2  Black,  438,  17  L.  Ed.  324,  holding 
judgments  of  Federal  courts  liens  upon  property  when  similar  judgments 
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of  State  courts  are;  Hay  v.  Ale^c^ndria  etc.  R.  R.  Co.,  4  Hngbes,  349|  Fed. 
Gas.  6254a,  to  the  point  that  liens  are  tested  by  loeal  laws. 

Lien  of  judgments  in  Federal  courts.    Note,  24  Am.  Dec.  810. 
Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  469,  472. 

Federal  courts  follow  tlie  constmction  of  a  State  statute,  established  by 
the  State  Supreme  Court,  when  such  statutes  do  not  control  the  Jurisdiction 
of  Federal  courts. 

Approved  in  Savings  etc.  Bank  v.  Bear  Valley  Irr.  Co.,  89  Fed.  38,  hold* 
ing  lien  not  continued  beyond  statutory  period  on  account  of  property 
being  in  hands  of  receivers. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  435. 

Fractions  of  day,  when  considered.    Note,  26  Am.  Dea  284, 
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Act  providing  the  proceedings  for  tax  sales  Is  meaiit,  among  other  tUngB, 
to  put  purchasers  upon  inquiry  whether  or  not  the  land  was  offered  for  sale 
according  to  law;  if  they  do  not  examine,  and  the  land  ft  sold  against  the  law, 
they  buy  at  their  own  risk. 

Approved  in  Cofer  v.  Brooks,  20  Ark.  546,  holding  void  tax  deed  admis- 
sible with  other  evidence  of  adverse  possession;  Payne  v.  Treadwell^  16 
Cal.  237,  holding  pueblo  grants  are  presumed  to  be  valid. 

Void  tax  deed,  bearing  evidence  of  invalidity  on  its  face,  cannot  be  made 
the  foundation  of  adverse  possession  under  color  of  title  to  enable  the  defend- 
ant in  ejectment  to  claim  the  benefit  of  statutes  of  limitations. 

Approved  in  Davis  v.  Seybold,  1?5  Fed.  409,  115  C.  C.  A.  •304,  holding 
defendant  in  "Ejectment  did  not  hold  under  color  of  title;  Silver  Queen 
Min.  Co.  V.  Crocker,  8  Ariz.  401,  76  Pac.  480,  holding  tax  deeds  were  valid 
on  face,  so  as  to  entitle  purchaser  to  lien  for  improvements  on  property 
against  successful  claimant;  Lightcap  v.  Bradley,  186  111.  530,  58  N.  E.  227, 
holding  under  Rev.  Stats.,  c.  83,  §  4,  beneficiary  under  trust  deed  who  fore- 
closes cannot  rely  on  trust  deed  or  certificate  of  purchase  as  giving  color 
of  title  as  against  bona  fide  purchaser  from  grantor;  Lindt  v.  Uihlein,  116 
Iowa,  66,  89  N.  W.  217,  holding  grantee  under  deed  given  in  payment  for 
liquors,  and  therefore  void,  does  not  acquire  color  of  title  entitling  him  to 
value  of  improvements;  Fitschen  v.  Olson,  155  Mich.  324, 119  N.  W.  5,  hold- 
ing tax  deed  void  on  face  not  color  of  title ;  Chambers  v.  Bessent,  17  N.  M. 
500,  134  Pac.  241,  holding  certificate  of  tax  sale  was  color  of  title  notwith- 
standing provision  therein  for  defeasance;  Keller  v.  Hawk,  19  Okl.  412,  91 
Pac.  780,  holding  tax  deed,  void  because  showing  several  lots  were  sold  at 
one  sale,  not  color  of  title;  Martin  v.  White,  63  Or.  326,  100  Pac.  293,  hold- 
ing where  tax  sale  void  deed  alone  did  not  start  limitations  against  owner; 
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Cain  ▼.  Ehrler,  33  S.  D.  540,  146  N.  W.  696,  holding  tax  deed  fair  on  face 
hni  insufficient  because  of  defects  in  proceedings  was  color  of  title; 
Mathews  v.  Blake,  16  Wyo.  125,  27  L.  B.  A.  (N.  8.)  339,  92  Pac.  244,  hold- 
ing tax  deed,  void  because  not  acknowledged  before  proper  officer,  was  not 
color  of  title ;  dissenting  opinion  in  Kind  v.  Myers,  15  N.  D.  424,  8  L.  R.  A. 
(K.  8.)  157,  109  N.  W.  345,  majority  holding  sale  apparently  valid,  but 
made  without  jurisdiction,  could  not  be  avoided  after  three  years,  where 
part  of  taxes  for  which  sale  was  made  were  valid;  Redfield  v.  Parks,  132 
U.  S.  250,  33  L.  Ed.  831,  10  Sup.  Ct.  86,  holding  deed  reciting  sale  on  a 
day  not  authorized  by  law  void  on  its  face  and  not  admissible;  Coulter  v. 
Stafford,  56  Fed.  568,  569,  6  C.  C.  A.  18,  holding  deed  made  by  sheriff 
without  reciting  compliance  with  statute  is  void  upon  its  face;  Hardy  v. 
Heard,  15  Ark.  187,  holding  execution  deed  not  showing  on  its  face  com- 
pliance with  the  law,  not  evidence  under  statute;  Woolfork  v.  Buckner,  60 
Ark.  167,  29  S.  W.  373,  collecting  cases  and  holding  tax  title,  based  upon 
sale  made  without  legal  notice,  is  void ;  Gomer  v.  Chaffee,  6  Colo.  317,  hold- 
ing power  of  officer  making  tax  sales,  being  purely  statutory,  must  be 
completely  fulfilled ;  Torrence  v.  Shedd,  156  HI.  220,  42  N.  E.  174,  holding 
prima  facie  tax  title  not  shown  without  proof  that  purchaser  had  given 
constitutional  notice  thereof  to  owner;  Taylor  v.  Miles,  5  Kan.  508,  515, 
7  Am.  Rep.  561,  566,  holding  void  tax  deed  gave  no  color  of  title ;  Shoa^  v. 
Walker,  6  Kan.  73,  holding  statute  of  limitations  will  not  run  in  favor  of 
void  tax  deed  while  land  remains  vacant;  Waterson  v.  Devoe,  18  Kan.  229, 
holding  statute  of  limitations  will  not  run  in  favor  of  tax  deed  void  on  its 
face;  Steinmuller  v.  Kansas  City,  3  Kan.  App.  52,  44  Pac.  602,'  enjoining 
collection  of  void  street  assessment;  Toll  v.  Wright,  37  Mich.  99,  holding 
void  administrator's  sale  not  within  protection  of  statute  of  limitations; 
Famham  v.  Jones,  32  Minn.  13,  19  N.  W.  86,  holding  statute  of  limitations 
has  no  application  to  case  of  void  tax  deed ;  Mason  v.  Crowder,  85  Mo.  532, ' 
and  Hegar  v.  De  Groat,  3  N.  D.  364,  56  N.  W.  154,  both  holding  tax  deed 
void  on  its  face  will  not  set  special  statute  of  limitations  in  motion;  Stark 
V.  Starr,  1  Sawy.  20,  Fed.  Cas.  13,307,  holding  any  instrument  in  form  of 
deed  gives  color  of  title;  Griffin  v.  Cunningham,  20  Gratt.  67,  in  passing 
on  jurisdiction  of  courts;  Core  v.  Faui)el,  24  W.  Va.  247,  in  pointing  out 
how  adverse  possession  of  land  may  be  held. 

Distinguished  in  Hirst  v.  Xeter  Realty,  138  La.  406,  70  South.  342,  hold- 
ing where  debtor  failed  to  bring  action  to  set  aside  voidable  tax  deed 
within  statutory  time,  he  could  not  thereafter  bring  action  because  of  want 
of  actual  or  constructive  possession  of  purchaser;  Pillow  v.  Roberts,  13 
How.  478,  14  L.  Ed.  231,  Hempst.  643,  Fed.  Cas.  11,167,  12  Ark.  830,  hold- 
ing insufficient  tax  deed  admissible  to  establish  defense  under  statute  of 
limitations ;  Sharpleigh  v.  Surdam,  1  Flipp.  481,  Fed.  Cas.  12,711,  holding 
irregularities  will  not  affect  validity  of  title  if  proceedings  are  colorable; 
Coulter  V.  Stafford,  48  Fed.  270,  holding  irregularity  of  deed  valid  on  its 
face  cannot  be  shown  after  statutory  period  (reversed  in  Coulter  v.  Staf- 
ford, 66  Fed.  565,  569,  6  C.  C.  A.  18) ;  Merrick  v.  Hutt,  15  Ark.  339,  holding 
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ander  statute  of  Arkansas  auditor's  tax  deed  need  not  contain  jurisdic- 
tional recitals ;  Cof er  y.  Brooks,  20  Ark.  546,  holding  void  tax  deed  admis- 
sible with  other  evidence  of  adverse  possession;  Wilson  y.  Atkinson,  77  €al. 
487,  488,  489,  11  Am.  St.  Bep.  301,  302,  20  Pac.  67,  68,  holding  tax  deed 
void  on  its  face  is  sufficient  to  give  color  of  title;  Lindsay  v.  Fay,  25  Wis. 
464,  holding  adverse  possession  under  tax  deed  void  on  its. face  might  start 
statute  of  limitations  to  running. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann.  Gasp  874. 

Time  for  attack  on  tax  sale  under  proceedings  void  for  jurisdictional 
defects,  under  which  no  possession  taken.  Note^  8  L.  B.  A.  (N.  8.) 
161. 

Running  of  limitations  in  favor  of  purchaser  in  possession  of  realty 
sold  under  void  proceedings.    Note,  8  L.  B.  A.  (N.  S.)  357. 

Whether  void  tax  deed  sets  in  motion  special  statutes  of  limitations 
governing  actions  to  recover  lands  sold  for  taxes.  Note,  27  L.  B.  A. 
(N.  S.)  341,  348,  349,  354. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1256. 

Statute  making  seven  years'  adverse  possession  under  color  of  title  sufll- 
dent  to  perfect  title  was  intended  to  protect  apparent  titles  and  must  he 
liberally  construed  to  protect  cnltiyators  in  homes  where  families  resided. 

Approved  in  John  L.  Roper  Lumber  Co.  v.  Richmond  Cedar  Works,  165 

N.  C.  87,  80  S.  E.  983,  holding  allotment  in  partition  was  color  of  title 

though  all  cotenants  were  not  parties ;  Greenleaf  v.  Bartlett,  146  N.  C.  601, 

14  L.  B.  A.  (N.  8.)  660,  60  S.  E.  421,  tax  deed  considered  and  held  color  of 

title. 

11  How.  437-461,  13  !•.  Ed.  761,  WEB8TEB  Y.  BEID. 

Writ  of  error  may  be  directed  to  a^  court  which  has  the  custody  of  the 
record,  and  can  certify  it,  though  not  the  court  which  rendered  the  Judgment, 
provided  no  difficulty  exists  respecting  the  execution  of  a  mandate  ftom  this 
court. 

Approved  in  Atherton  v.  Fowler,  91  U.  S.  147,  23  L.  Ed.  266,  holding 
writ  of  error  may  be  sent  to  any  court  having  custody  of  record  or  to  any 
court  having  control  of  such  record;  Freeborn  v.  Smith,  2  Wall.  177,. cer- 
tifying decision  on  territorial  writ  of  error  to  Supreme  Court  of  State  after 
admission ;  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S.  cxxii, 
cxxiv,  Appx.,  21  L.  Ed.  954,  955,  majority  dismissing  writ  of  error  because 
it  should  have  been  directed  to  another  court. 

Judgment,  in  personam,  recovered  without  any  notice,  and  without  any 
attachment  of  property  on  mesne  process^  though  authorized  by  law  of  the 
territory  of  Iowa»  is  a  nullity. 
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Approved  in  Cella  Com.  Co.  v.  Bohlinfer,  147  Fed.  422,  8  L.  B.  A.  (N.  S.) 
^7,  78  C.  C.  A.  467,  holding  Arkansas  act  of  1901,  authorizing  personal 
judgment  against  foreign  corporation  on  cause  of  action  in  favor  of  resi- 
dent on  service  on  State  auditor;  Archuleta  v.  Archuleta,  52  Colo.  608,  123 
Pac.  823,  holding  order  in  proceeding  to  subject  shares  of  stock  to  pay- 
ment of  alimony,  directing  company  issuing  shares  to  transfer  same,  en- 
tered without  making  present  owners  parties  was  void ;  Caldwell  v.  Armour 
&  Co.,  1  Penne.  (Del.)  650,  43  Atl.  519,  holding  11  Laws  Del.,  c.  192,  §  1,  is 
void  in  so  far  as  it  attempts  to  confer  jurisdiction  over  nonresidents  by 
leaving  copy  of  summons  with  agent  or  at  place  of  business ;  Barney  v.  De 
Kraft,  6  D.  C.  364,  holding  void' decree  another  State  rendered  on  service 
by  publication  divorcing  citizen  of  District  of  Columbia;  Flexner  v.  Farson, 
268  111.  439,  Ann.  Gas.  1916D,  810,  109  N.  E.  328,  holding  service  on  agent 
of  partnership  in  county  where  business  was  carried  on  did  not  uphold 
personal  judgment  against  nonresident  partner;  Staff  an  v.  Zeust,  10  App. 
D.  C.  271,  and  Minter  v.  Green,  3  Ind.  Ter.  763,  49  S.  W.  49,  both  hold- 
ing void  personal  judgment  without  personal  service;  Hill  v.  Henry,  66 
N.  J.  Eq.  156,  57  Atl.  556,  Chancery  Act,  §  10,  providing  for  publication 
against  unascertained  heirs,  devisees,  or  personal  representatives,  and  de- 
cree against  them  by  class  designation  only,  does  not  apply  to  suits  to 
quiet  title ;  dissenting  opinion  in  Tyler  v.  Court  of  Registration,  175  Mass. 
106,  55  N.  E.  825,  majority  upholding  Stats.  1898,  c.  562,  providing  for  cut- 
ting off  adverse  interests  in  land  of  unknown  claimants  by  publication  of 
notice  to  whom  it  may  concern;  Ray  v.  Norseworthy,  23  Wall.  136,  2S 
L.  Ed.  118,  12  N.  B.  R.  150,  holding  bankruptcy  sale  of  mortgaged  prop- 
erty without  notice  to  mortgagee  does  not  discharge  lien;  Pennoyer  v. 
Ncff,  95  U.  S.  728,  24  L.  Ed.  571,  holding  service  by  publication  is  ineffect- 
ual in  an  action  which  is  merely  in  personam  against  a  nonresident;  Guar- 
anty Trust  Co.  v.  Green  Cove  etc.  R.  R.  Co.,  139  U.  S.  147,  36  L,  Ed.  120, 
11  Sup.  Ct.  516,  holding  the  word  "month"  used  in  a  statute  authorizing 
publication  of  summons  means  calendar,  not  lunar,  month ;  Galpin  v.  Pap:e, 
3  Sawy.  116,  Fed.  Cas.  5206,  holding  statute  must  be  strictly  pursued  in 
service  by  publication  in  a  personal  action;  Brooks  v.  Dun,  51  Fed.  144, 
holding  Tennessee  statute  authorizing  service  upon  agent  or  clerk  void  as 
to  nonresidents  other  than  corporations;  Boykin  v.  Rain,  28  Ala.  342,^  65 
Am»  Dec.  353,  holding  publication  as  against  nonresident  of  a  married 
woman,  resident  of  Alabama,  did  not  give  jurisdiction  on  foreclosure  of 
mortgage;  Cauly  v.  Blue,  62  Ala.  78,  holding  purchaser  at  sheriff's  sale 
cannot  maintain  ejectment  unless  he  shows  valid  judgment  supporting  exe- 
cution ;  Schuster  v.  Rader,  13  Colo.  336,  22  Pac.  607,  holding  strangers  to 
a  judgment  by  confession  not  concluded  by  its  date  or  recitals;  Beard  v. 
Beard,  21  Ind.  328,  personal  judgment  for  alimony  in  divorce  void  as  to 
nonresidents  served  by  publication;  Seely  v.  Reid,  3  G.  Greene,  379,  hold- 
ing if  record  shows  no  service  decree  is  void;  McNamara  v.  Casserly,  61 
Minn.  346.  63  N.  W.  885,  holding  decree  in  probate  setting  aside  former 
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decree  of  distribution  without  pereonal  notice  to  holders  under  first  de- 
cree void;  Hanswirth  y.  Sallivan,  6  Mont.  209,  9  Pac.  802,  holding  service 
made  on  Sunday  void  and  gives  conrt  no  jurisdiction;  Eaton  v.  Badger,  33 
N.  H.  238,  and  Carleton  v.  Washington  Ins.  Co.,  35  N.  H.  167,  both  holding 
judgment  against  nonresident  served  only  by  publication  void  and  no 
foundation  for  title  claimed  under  it;  State  v.  Guilbert,  56X)hio  St.  620,  60 
Am.  St.  Rep.  768,  88  L.  R.  A.  626,  47  N.  E.  557,  holding  "Torrens  Law" 
for  registration  of  land  titles  unconstitutional;  Stephens  v.  Stephens,  62 
Tex.  340,  holding  decree  of  divorce  on  substituted  service  upon  resident 
invalid ;  dissenting  opinion  in  Pennoyer  v.  Neff,  95  U.  S.  745,  24  L.  £d.  677, 
majority  holding  a  personal  judgment  on  a  money  demand  is  without  valid- 
ity if  against  a  nonresident  served  by  publication;  Noble  v.  Union  River 
etc.  R.  R.  Co.,  147  U.  S.  173,  87  L.  Ed.  126, 13  Sup.  Ct.  273,  holding  a  deci- 
sion of  the  Secretary  of  the  Interior  within  his  powers  is  a  final  deter- 
mination ;  Bruce  v.  Strickland,  47  Ala.  198,  holding  decree  of  final  settle- 
ment in  probate  sustained  only  by  affirmative  record  of  proper  service; 
Merrill  v.  Montgomery,  25  Mich.  75,  holding  that  in  making  substituted  ser- 
vice upon  corporations  the  statute  must  be  strictly  followed;  Troyer  v. 
Wood,  96  Mo.  480,  9  Am.  St.  Rep.  368,  10  S.  W.  43,  holding  tax  sale  of 
property  advertised  under  wrong  name  void;  McCreery  v.  Davis,  44  S.  C. 
211,  51  Am.  St.  Rep.  805,  28  L.  R.  A.  661,  22  S.  E.  184,  discussing  validity 
of  foreign  divorces  on  unrecognized  grounds  on  constructive  service; 
Washington  etc.  R.  R.  Co.  v.  Alexandria  etc.  R.  R.  Co.,  19  Gratt.  610,  100 
Am.  Dec.  728,  holding  nonresident  stockholders  of  local  corporation  not 
proper  parties  to  a  suit  for  dissolution. 

Distinguished  in  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  317,  119 
Am.  St.  Rep.  199,  8  L.  R.  A.  (N.  S.)  682,  88  Pac.  363,  upholding  statute 
providing  for  quieting  titles  on  notice  by  publication  to  unknown  claim- 
ants; Nations  v.  Johnson,  24  How.  203,  16  L.  Ed.  631,  holding  service  by 
publication  sufficient  to  support  judgment  by  appellate  court ;  Hunt  v.  Elli- 
son, 32  Ala.  200,  201,  holding  recital  in  decree  pro  confesso,  that  'Hhe  par- 
ties came,"  is  sufficient  to  show  appearance  of  resident  defendant  though 
not  served  with  process;  Turner  v.  Turner,  44  Ala.  450,  holding  suit  for 
divorce  by  wife  not  affected  by  cross-suit  in  court  of  another  State  of 
which  she  was  notified  by  publication  only;  Comer  v.  Jackson,  60  Ala.  385, 
holding  service  on  Sunday  objectionable  on  plea  but  not  rendering  judg- 
ment void ;  Jones  v.  Knox,  51  Ala.  370,  holding  as  discharge  in  bankruptcy 
is  presumably  valid  creditor  must  prove  affirmatively  that  he  was  fraud- 
ulently without  notice;  Bickerdike  v.  Allen,  157  111.  101,  102,  29  L.  R.  A. 
784,  41  N.  E.  741,  742,  holding  mailing  and  publication  sufficient  against 
concealed  defendant  within  State ;  Brown  V.  Levee  Commissioners,  50  Miss. 
484,  holding  legislature  may  change  the  form  of  notice  provided  the  right 
is  not  taken  away ;  Harker  v.  Brink,  24  N.  J.  L.  349,  holding  one  of  several 
joint  defendants  served  cannot  complain  of  nonservice  of  others;  Sipes  ▼. 
Whitney,  30  Ohio  St.  74,  holding  judgment  on  confession  by  attorney  under 
Pennsylvania  statute  entitled  to  credit  in  other  States;  Puckett  v.  Ben- 
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jamin,  21  Or.  380,  28  Pac.  67,  holding  lis  pendens  is  notice  to  all  persons 
of  every  faet  alleged  in  the  pleadings  involving  title  to  real  property; 
People  y.  House,  4  Utah,  384,  10  Pac.  844,  holding  leaving  alternative  writ 
of  prohibition  with  suitable  person  at  defendant's  usual  abode  equivalent 
to  personal  service  thereof. 

Constructive  or  substituted  service  on  resident  as  due  process.    Note, 
35  L.  R.  A.  (N.  S.)  295. 

Xaw  of  the  territory  of  Iowa,  wblifli  problbited  tbe  trial  by  Jury  of  cer- 
tain actions  at  law,  founded  on  contract,  to  recover  payment  for  services,  is 

TOid. 

Approved  in  Rasmussen  v.  United  States,  197  U.  S.  525,  528,  49  L.  Ed. 
865,  866,  25  Sup.  Ct.  514,  holding  void  31  Stat.  358,  c.  786,  providing  that 
in  trials  for  misdemeanors  in  Alaska  six  jurors  shall  constitute  legal  jury; 
Hawaii  v.  Mankichi,  190  U.  S.  211,  47  L.  Ed.  1020,  23  Sup.  Ct.  788,  uphold- 
ing Hawaiian  conviction  by  jury  not  unanimous  where  conviction  occurred 
between  annexation  and  creation  of  territory;  Black  v.  Jackson,  177  U.  S. 
363,  44  L.  Ed.  807,  20  Sup.  Ct.  653,  holding  that  in  action  involving  ad- 
verse claims  to  land  cause  must  be  tried  by  jury;  Carlson  v.  Sullivan,  146 
Fed.  480,  77  C.  C.  A.  32,  party  in  possession  of  land,  claiming  whole  title, 
is  entitled  to  right  to  jury  trial  on  issue  of  title;  In  re  Christensen,  101 
Fed.  244,  holding  creditor  presenting  claim  for  allowance  against  estate 
of  bankrupt  is  not  entitled  to  jury;  Seliner  v.  McKay,  2  Alaska,  566,  in 
action  to  quiet  title  issues  of  title,  ouster  and  damages  raised  by  plead- 
ings are  triable  by  jury ;  Higgins  v.  Brown,  20  Okl.  400,  1  Okl.  Cr.  76,  94 
Pac.  720,  holding  Congress  could  provide  that  criminal  cases  pending  before 
territorial  courts  be  heard  by  State  courts  on  admission  of  State;  Bettge 
V.  Territory,  17  Okl.  90,  87  Pac.  899,  holding  void  territorial  statute  pro- 
viding for  jury  of  six  persons  to  try  misdemeanor  case ;  Uhl  v.  Grissom,  12 
Okl.  330,  331,  72  Pac.  375,  commenced  prior  to  1901,  remanding  cause  to 
g:ive  parties  to  action  to  assess  value  of  improvements  made  on  land  by 
occupying  claimants  as  provided  by  act  of  1901;  Garnsey  v.  State,  4  Okl. 
€r.  550,  552,  38  L.  R.  A.  (N.  S.)  600,  112  Pac.  26,  27,  holding  prosecution 
for  rape  in  Indian  Territory  could  only  be  founded  on  indictment,  and  ter- 
ritorial law  providing  for  proceeding  on  information  is  void;  Miller  v. 
State,  3  Okl.  Cr.  460,  462,  106  Pac.  811,  812,  holding  person  charged  with 
misdemeanor  committed  prior  to  statehood  had  constitutional  right  to  jury 
trial;  dissenting  opinion  in  Downes  v.  Bidwell,  182  U.  S.  361,  45  L.  Ed. 
1135,  21  Sup.  Ct.  815,  majority  holding  Porto  Rico  not  a  part  of  the  United 
States  within  "uniform  duty"  clause  of  the  Constitution;  Callan  v.  Wil- 
son, 127  U.  S.  550,  32  L.  Ed.  226,  8  Sup.  Ct.  1304,  holding  person  accused 
of  conspiracy  to  boycott  another  is  entitled  to  trial  by  jury;  Kennon  v. 
Gihner,  131  U.  S.  28,  33  L.  Ed.  113,  9  Sup.  Ct.  698,  holding  in  personal 
injury  suit,  on  motion  for  new  trial,  court  is  not  authorized  to  reduce  dam- 
ages awarded  by  jury;  American  Pub.  Co.  v.  Fisher,  166  U.  S.  466,  41 
lb  Ed.  1080,  17  Sup.  Ct.  618,  holding  while  Utah  remained  a  territoiy 


U  How.  437-461  NOTES  ON  U.  S.  REPORTS.  372 

ananimons  jury  verdicts  were  required  in  common-law  i^ona;  Thompson 
V.  Utah,  170  U.  S.  346,  42  L.  Ed.  1065,  18  Sup.  Ct.  621,  J^lding  Utah  con- 
stitutional  provision  for  criminal  juries  of  eight  except  in  capital  cases,  ex 
post  facto  as  to  felonies  committed  hefore  admission  of  State;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  5,  43  L.  Ed.  878,  19  Sup.  Ct.  582,  holding 
constitutional  provision  for  jury  trial  applies  to  District  of  Columbia ;  Ter- 
ritory V.  Baca,  6  N.  M.  426,  30  Pac.  866,  holding  act  requiring  votes  of 
twelve  grand  jurors  in  Santa  Fe  and  only  nine  elsewhere  for  similar  in- 
dictments void ;  Ames  v.  Colorado  etc.  R.  R.  Co.,  4  Dill.  257,  Fed.  Cas.  324, 
holding  admission  of  a  territory  as  a  State  extinguishes  territorial  courts 
as  courts  of  general  government;  dissenting  opinion  in  State  v.  Gutierrez, 
15  La.  Ann.  194,  majority  holding  jury  of  Recorder's  Court  may  consist  of 
any  number  provided  for  by  the  legislature. 

Distinguished  in  Downes  v.  Bidwell,  182  U.  S.  269,  293,  45  L.  Ed.  1099, 
21  Sup.  Ct.  780,  holding  Porto  Rico  is  not  part  of  the  United  States  within 
"uniform  duty''  clause  of  Constitution;  Spies  v.  Illinois,  123  U.  S.  169, 
31  L.  Ed.  87,  8  Sup.  Ct.  25,  holding  Illinois  statute  as  to  qualifications  of 
jurors  as  construed  in  that  State  not  a  denial  of  trial  by  jury;  Lynch  v. 
Gtayson,  7  N.  M.  41,  32  Pac.  154,  construing  act  providing  for  api>eals 
•from  trials  where  jury  was  waived;  Mackey  v.  Enzensperger,  11  Utah,  169, 
39  Pac.  546,  holding  statute  providing  for  majority  verdict  in  civil  cases 
valid. 

General  scope  of  constitutional  provisions  guaranteeing  right  of  trial 
\  by  jury.  .  Note,  1  Ann.  Gas.  704. 

If  Judgment  Is  set  up  in  collateral  action  against  party  who  had  not 
opportunity  to  plead  to  the  action  In  wbich  It  was  recovered,  because  no  notice 
was  given  to  him  of  its  pendency,  it  may  be  avoided  by  proof  of  frand,  or  it 
may  be  shown  void  on  its  face. 

Approved  in  Tenney  v.  Taylor,  1  App.  D.  C.  227,  holding  personal  judg- 
ments were  not  rendered  without  jurisdiction;  dissenting  opinion  in  Scott 
V.  Royston,  223  Mo.  594,  123  S.  W.  461,  majority  liolding  judgment  could 
not  be  collaterally  attacked  on  ground  appearance  by  attorney  was  unaa- 
^  thorized ;  Thompson  v.  Whitman,  18  Wall.  464,  466,  21  L.  Ed.  900,  hold- 

ing want  of  jurisdiction  may  be  shown  in  either  actions  against  the  person 
or  proceedings  in  rem;  De  Kraft  v.  Barney,  30  Fed.  Cas.  1071,  holding 
decree  of  divorce  on  publication  against  nonresident  not  admissible  in 
sister  State;  Lavin  v.  Emigrant  Industrial  Savings  Bank,  18  Blatchf.  26, 
1  Fed.  665,  holding  letters  of  administration  granted  in  absence  of  one 
living  did  not  preclude  his  recovery  of  money  deposited;  Holmes  v.  Oregon 
etc.  R.  R.  Co.,  7  Sawy.  401,  9  Fed.  245,  holding  determination  of  jurisdic- 
tional facts  not  conclusive;  Clark  v.  Hamnett,  27  Fed.  340,  341,  holding 
decree  in  suit  to  quiet  title  against  a  nonresident  served  by  publication 
no  bar  to  his  potion  in  ejectment;  Hatchett  v.  Billingslea,  65  Ala.  31, 
holding  settlement  of  executor's  accounts,  without  notice  to  him,  void- 
able; Cavanaugh  ▼•  Smith,  84  Ind.  383,  holding  decree  for  alimony  against 
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nonresident  on  eonstructiye  service  attackable  collaterally;  Seely  v.  Reid, 

3  6.  Greene,  379,  holding  where  record  shows  absence  of  jurisdiction  judg- 
ment is  attackable  collaterauy;  M^astin  v.  Gray,  19  Kan.  463,  465,  469, 
27  Am.  Rep.  162,  155,  158,  holding  false  return  of  personal  service  may 
be  impeached  by  showing  its  falsity  and  nonresidence  at  time  of  alleged 
service;  Myers  v.  Miller,  55  Mo.  App.  344,  holding  strangers  to  fraud- 
ulent judgment  may  set  up  the  fraud  when  it  is  attempted  by  it  to  affect 
their  rights;  Tebbetts  v.  Tilton,  31  N.  H.  288,  holding  validity  of  a  decree 
in  probate  may  be  impeached  by  proof  that  court  had  no  jurisdiction; 
Pennywitt  v.  Foote,  27  Ohio  St.  617,  22  Am.  Rep.  350,  holding  want  of 
jurisdiction  may  be  shown  as  to  the  subject  matter,  the  person  or,  in  rem, 
the  thing;  Christmas  ▼.  Russell,  5  Wall.  302,  305,  18  L.  Ed.  479,  480,  hold- 
ing void  statute  of  Mississippi  as  violating  constitutional  provision  for 
credit  to  be  given  judicial  records  of  other  States;  In. re  Anderson,  94 
Fed.  497,  holding  marshal  executing  process  out  of  his  district  not  pro- 
tected by  writ;  Boyden  v.  Reed,  56  111.  464,  holding  decree  obtained  by 
fraud  may  be  impeached  by  original  bill;  Ogden  v.  Larrabee,  57  III.  400, 
and  Biggins  v.  Brockman,  63  111.  320,  both  holding  chancery  has  power 
to  cancel  a  judgment  at  law  obtained  by  fraud;  Hogg  v.  Link,  90  Ind. 
356,  holding  judgment  may  be  attacked  for  fraud  by  original  bill;  Scott 
V.  Babcock,  3  G.  Greene,  149,  150,  holding  tax  sale  illegal  unless  all 
requirements  of  statute  have  been  strictly  performed;  Kilboume  v.  Lock- 
man,  8  Iowa,  385,  holding  pleadings  did  not  state  sufficient  facts  for  col- 
lateral examination  of  judgment ;  Great  Falls  Mfg.  Co.  v.  Worster,  45  N.  H. 
112,  holding  judgment  obtained  by  collusion  for  more  than  just  amount 
may  be  attacked;  Mandeville  v.  Re3molds,  68  N.  T.  543,  holding,  under 
code,  judicial  record  may  be  attacked  (collaterally  for  fraud;  Keystone 
Bridge  Co.  y.  Summers,  13  W.  Va.  506,  construing  joad  laws  of  West 
Virginia. 

Distinguished  -in  Michaels  v.  Post,  21  Wall.  428,  22  L.  Ed.  526,  12  Bank. 
Reg.  168,  holding  decree  in  bankruptcy  regular  on  its  face,  though  entered 
by  confession,  cannot  be  collaterally  attacked;  New  Lamp  Chimney  Co.  v. 
Ansonia  Brass  etc.  Co.,  91  U.  S.  661,  23  L.  Ed.  339,  13  Bank.  Reg.  390, 
holding  bankruptcy  decree  cannot  be  collaterally  attacked  if  in  due  form 
upon  lawful  notice;  Montgomery  v.  Samory,  99  U.  S.  488,  25  L.  fid.  377. 
holding  judgment  apparently  regular  and  which  might  have  been  attacked 
directly  not  open  to  collateral  attack;  Swift  v.  Meyers,  13  Sawy.  591,  37 
Fed.  43,  holding  the  record  of  a  court  can  only  be  impeached  by  suit  in 
equity  on  ground  of  want  of  jurisdiction ;  Moch  v.  Virginia  etc.  Ins.  Co., 

4  Hughes,  120,  10  Fed.  706,  holding  adjudication  of  jurisdiction  expressly 
raised  by  plea  final ;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  83,  collecting 
eases  on  the  subject  of  jurisdiction  generally;  Cooper  v.  Sunderland,  3 
Iowa,  129,  66  Am.  Dec,  60,  holding  if  there  is  proper  notice  judgment  can- 
not be  attacked  collaterally;  Mason  v.  Messengeir,  17  Iowa,  274,  holding 
where  court  had  jurisdiction  of  cause  and  parties  its  judgment  could  not 
be  attacked  collaterally;  Succession  of  Gorrisson,  15  La.  Ann.  31,  holding 
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judgment  appointing  a  tutor  to  a  minor  cannot  be  attacked  collaterally  by 
debtor  of  the  minor;  Sidensparker  v.  Side^sparker,  52  Me.  480,  88  Am. 
Dec.  629»  holding  judgment  in  personal  action  cannot  be  collaterally  im- 
peached by  third  parties  unaffected  by  it;  Mills  y.  Paynter,  1  Neb.  446, 
holding  decision  of  a  tribunal  acting  within  its  jurisdiction  can  be  re- 
viewed only  by  direct  proceeding  for  that  purpose;  O'Neill  v.  Brown,  61 
Tex.  37,  refusing  to  discuss  principal  case  on  ground  that  Texas  statute  is 
conclusive. 

Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Bep.  488. 

Bight  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note* 
82  L.  B.  A.  (N.  S.)  915. 

11  How.  461-480,  13  Jm.  Ed.  771,  VAN  BUBEK  Y.  DIOOE8. 

In  action  on  contract  to  build  a  dwelUng-liouse,  the  defendant  may  diew, 
in  reduction  of  the  stipulated  price  claimed,  the  amount  of  injury  goffered 
by  him,  through  any  breach  of  the  contract  by  the  plaintiff,  thou^  sach  dam- 
ages are  unliquidated. 

Approved  in  Richardson  v.  Lowe,  149  Fed.  632,  79  C.  C.  A.  317,  though 
fraud  inducing  purchase  of  property  waived  by  laches  as  ground  for  rescis- 
sion of  contract,  purchaser  may  plead  resulting  damages  as  failure  of  con- 
sideration in  defense  of  action  on  purchase-money  note ;  Williams  v.  Neely, 
134  Fed.  7,  69  L.  B.  A.  282,  67  C.  C.  A.  171,  partial  failure  of  considera- 
tion resulting  from  defect  of  title  is  good  defense  pro  tanto  to  action  on 
purchase  money  note;  Simmons  v.  Jaselll,  38  App.  D.  C.  250,  holding  de- 
cision of  question  whether  contract  provided  for  liquidated  damages  was 
not  necessary ;  McGuire  v.  Gerstley,  26  App.  D.  C.  204,  holding  defense  by 
way  of  recoupment  was  not  connected  with  contract  sued  on,  and  not  allow- 
able; Winder  v.  Caldwell,  14  How.  444,  14  L.  Ed.  491,  holding  defendant 
entitled  to  set  off  inferior  work  and  materials  as  well  as  delay;  Dushane 
V.  Benedict,  120  U.  S.  639,  80  L.  Ed.  811,  7  Sup.  Ct.  699,  holding  while  un- 
liquidated damages  are  not  subject  to  setoff,  failure  of  consideration  is 
proper  defense;  Hoggs  v.  Wann,  58  Fed.  687,  holding  showing  of  false 
representations  to  secure  a  promissory  note  good  defense  thereto;  Wilson 
V.  Pauly,  72  Fed.  133, 18  C.  C.  A.  475,  upholding  right  of  defendant  to  set- 
off for  damages  caused  by  plaintiff's  misfeasance;  Shimp  v.  Seidel,  6 
Houst.  (Del.)  426,  holding  evidence  of  counterclaim  may  be  given  under 
general  issue;  Martin  v.  Barstow  Iron  Works,  35  Ga.  326,  holding  total 
or  partial  failure  of  consideration  may  be  shown  on  suit  on  note;  Bogers 
V.  Humphrey,  39  Me.  384,  holding  damages  for  breach  proper  setoff  in  suit 
on  contract;  Hogg  v.  Cardwell,  4  Sneed  (Tenn.),  158,  holding  any  false 
representation  before  execution  of  contract  constitutes  grounds  for  iecoux>- 
ment ;  Bison  v.  Moon,  91  Va.  395,  22  S.  E.  167,  holding  owner  entitled  to 
setoff  on  mechanic's  lien  for  cost  of  completion  of  work;  Columbia  Accident 
Assn.  Co.  V.  Bockey,  93  Va.  684,  25  S.  E.  1010,  holding  failure  or  fraud 
of  consideration  may  be  sworn  on  general  issue;  Wilkinson  v.  Pomeroy,  9 
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Blatehf.  514,  Fed.  Cas.  17,674,  holding  on  breach  of  promise  of  marriage 
defendant  may  show  plaintiff's  misfeasance;  Branson  y.  Martin,  17  Ark. 
277,  holding  where  defendant  sets  np  damages,  by  way  of  recoupment,  he 
cannot  haye  balance  in  his  fayor;  dissenting  opinion  in  Dieckerhoff  y. 
United  States,  136  Fed.  549,  69  C.  C.  A.  255,  majority  holding  where  im- 
porters failed  to  return,  on  collector's  demand,  merchandise  deliyered  with- 
out examination,  there  can  be  no  recoyery  on  bond  giyen  under  Rey.  Stats., 
§  2899,  without  proof  of  actual  damages. 

Recoupment  on  contracts  for  work  and  labor.    Note,  40  Am.  Dec.  332. 

Extraneous  eyldence  tliat  a  clause  in  a  written  contract^  proyldtng  for  the 
forfeitare  of  a  fixed  sum,  if  the  work  should  not  be  completed  by  a  certain 
day,  was  intended  to  liquidate  the  damages  for  such  f allure,  is  not  admissible. 
Approved  in  Sun  Printing  ft  Publishing  Assn.  y.  Moore,  183  U.  S.  663, 
46  L.  Ed.  378,  22  Sup.  Ct.  249,  holding  where  yalue  of  vessel  was  fixed  in 
charter  value  agreed  on  was  to  be  paid  in  case  of  default  in  returning; 
Union  Pac.  R.  Co.  v.  Mitchell-Crittenden  Tie  Co.,  190  Fed.  546,  111  C.  C.  A. 
396,  contract  considered  and  held  not  to  provide  for  liquidated  damages 
for  breach,  but  for  retention  of  certain  sums  as  security;  Simpson  Bros, 
v.  John  R.  White  &  Son,  187  Fed.  425,  holding  stipulation  for  pajrment  of 
certain  sum  daily  for  delay  in  completing  contract  was  for  liquidated 
damages ;  Turner  v.  Fremont,  170  Fed.  265,  95  C.  C.  A.  455,  holding  provi- 
sion for  deposit  by  bidder  to  be  forfeited  in  case  of  failure  to  commence 
work  under  contract  was  for  liquidated  damages;  Gammino  v.  Inhabitants 
of  Town  of  Dedham,  164  Fed.  597,  90  C.  C.  A.  465,  not  deciding  as  to 
nature  of  provision  for  pajrment  of  fixed  sum  daily  for  delay  in  conflicting 
contract;  First  Nat.  Bank  v.  Fox,  40  App.  D.  C.  437,  holding  evidence  of 
fraud  to  induce  contract  admissible  to  defeat  enforcement  by  original 
party;  Evans  y.  Moseley,  84  Kan.  324,  50  L.  B.  A.  (N.  S.)  889,  114  Pac. 
375,  provision  in  contract  to  purchase  cattle  for  forfeiture  of  first  payment 
held  to  be  for  penalty ;  Keinath  v.  Reed,  18  N.  M.  368,  137  Pac.  844,  pro- 
vision in  contract  held  to  be  for  ];)enalty;  Watts  v.  Camors,  115  U.  S.  361, 
29  L.  Ed.  408,  6  Sup.  Ct.  94,  holding  penalty  clause  of  charter-party  not 
liquidated  damages,  but  security  for  actual  damages;  Zimpelman  v.  Hip- 
well,  54  Fed.  853,  4  C.  C.  A.  609,  holding  parol  evidence  not  admissible  to 
prove  oral  promises  of  maker  of  promissory  note;  Muldoon  y.  Ljmch,  66 
Cal.  539,  6  Pac.  418,  and  Savannah  etc.  R.  R.  Co.  y.  Callahan,  56  Ga.  338, 
both  construing  provision  for  payment  for  each  day's  delay  as  penalty,  not 
liquidated  damages. 

Damage  provision  in  building  contract  as  penalty  or  liquidated  dam- 
ages.   Note,  84  L.  B.  A.  (N.  S.)  598. 

Effect  of  use  of  word  "forfeiture''  upon  penalty  or  liquidated  damages. 
Note,  50  L.  B.  A.  (N.  S.)  910. 

Effect  upon  character  of  sum  agreed  upon,  as  penalty  or  liquidated 
damages,  of  single  or  multiple  stipulations  in  contract.  Note, 
L.  B.  A.  1915E,  888. 
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Acanlescence  by  the  plaintiff  in  the  defendant's  doing  certain  things  to 
a  house,  which  caused  delay  beyond  the  stipulated  time  for  ite  completion, 
does  not  amount  to  a  breach  of  a  stipulation  in  the  building  contract  under 
which  the  work  was  to  be  completed  by  a  fixed  time. 

Approved  in  Ward  v.  Haren,  139  Mo.  App.  13,  119  S.  W.  448,  holding 
time  limit  removed  by  contractor  doing  certain  work  not  specifiefl  in  con- 
tract at  request  of  owner;  Beattie  Mfg.  Co.  v.  Heinz,  120  Mo.  App.  476, 
97  S.  W.  191,  holding  delay  due  to  error  in  plans  did  not  occasion  for- 
feiture ;  Hamilton  v.  Mutual  Ins.  Co.,  9  Blatchf .  266,  Fed.  Cas.  5986,  hold- 
ing refusal  of  insurer  to  receive  premiums  relieved  insured  from  necessity 
of  prompt  payment ;  Hambly  v.  Delaware  etc.  R.  R.  Co.,  21  Fed.  558,  hold- 
ing where  defendant  stopped  plaintiff's  work,  recovery  could  be  had  for 
damages  only. 

Miscellaneous.  Cited  in  United  States  v.  Tom  Wah,  160  Fed.  212,  to 
point  that  proceeding  to  deport  Chinese  did  not  involve  enforcement  of 
forfeiture. 

11  How.  480-492,  13  L.  Ed.  779,  CONBAD  Y.  QBIFTET. 

Witness  having  been  impeached,  by  evidence  of  declarations  Inconsistent 
with  his  testimony,  cannot  be  corroborated  by  evidence  of  other  dedarationa 
corresponding  with  his  testimony. 

Approved  in  Burks  v.  State,  78  Ark.  274,  93  S.  W.  984,  and  State  ▼. 
Turley,  87  Vt.  174,  88  Atl.  567,  both  following  rule ;  State  v.  Louie  Moon, 
20  I^aho,  209,  Ann.  Gas.  1913A,  724,  117  Pac.  759,  holding,  where  it  was 
charged  that  testimony  of  witness  was  recent  fabrication,  statements  to 
same  effect  as  testimony  made  prior  to  alleged  time  of  fabrication  were 
admissible;  State  v.  Carter,  51  La.  Ann.  447,  25  South.  387,  holding  unless 
proper  foundation  is  laid,  witness  cannot  confirm  his  testimony  by  swear- 
ing ^to  statements  previously  made  to  third  persons  out  of  accused's  pres- 
ence; Lanasa  v.  State,  109  MS.  620,  71  Atl.  1065,  holding  ^contradiotoiy 
statements  of  witness  admissible  to  impeach  his  testimony;  Legere  v. 
State,  111  Tenn.  375,  77  S.  W.  1061,  where  witness  in  murder  case  made 
prior  statements  contradicting  those  made  on  trial,  corroborative  state- 
ments made  while  negotiating  for  immunity  are  inadmissible;  Conrad  v. 
Griffey,  16  How.  46,  14  L.  Ed.  839,  same  case,  former  decision  affirmed; 
Adams  v.  Thornton,  82  Ala.  264,  3  South.  23,  holding  proof  that  witness  had 
testified  similarly  in  former  trial  not  admissible  to  corroborate  him;  Mc- 
Aleer  v.  Horsey,  35  Md.  465,  holding  rule  admitting  corroborative  testi- 
mony applies  where  impeached  witness  is  a  party;  Silva  v,  Pickard,  10 
Utah,  88,  37  Pac.  89,  holding  corroborative  evidence  to  overcome  evidence 
of  recent  fabrications  reversible  error. 

Disapproved  in  Stolp  v.  Blair,  68  111.  544,  State  v.  Petty,  21  Kan.  60; 
Baltimore  etc.  R.  R.  Co.  v.  Knee,  83  Md.  78,  34  Atl.  252,  and  State  v.  Flint, 
60  Vt.  316,  14  Atl.  184,  all  holding  previous  statements  admissible  to  over- 
come impeaching  evidence  of  recent  fabrications. 
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Admissibility  of  statements  oat  of  court  in  corroboration.  Note,  11 
Am.  Dec.  759,  760. 

Admissibility  of  prior  consistent  statements  of  witness  after  proof  of 
prior  inconsistent  statement.    Note,  8  Ann.  Gas.  477. 

Admissibility  of  previous  statements  by  witness  out  of  coujrt  consis- 
tent with  his  testimony.    Note,  41  L.  R.  A.  (N.  S.)  870,  906,  922. 

Bight  to  impeach  one's  own  witness.    Note,  21  L.  B.  A.  428. 

Mistake  In  the  entry  of  a  jadgment,  as  to  the  name  of  the  defendant, 
being  rightly  named  elsewhere  in  the  record,  and  In  the  Judgment  called  '*the 
defendant,"  is  cured  hy  the  statute  of  Jeofails. 

Approved  in  M'Donald  v.  Nebraska,  101  Fed.  177,  41  C.  C.  A.  278,  per- 
mitting amendment  of  complaint  filed  in  name  of  State  treasurer  by  sub- 
Mituting  name  of  State;  Stim  y.  Nelson,  66  Kan.  423,  70  Pac.  356,  admit- 
ting corroborating  statements  made  after  contradictory  statements;  Board 
of  Commrs.  of  Cloud  Co.  v.  Vickers,  62  Kan.  30,  61  Pac.  393,  holding  when 
it  was  sought  to  impeach  witness  by  alleged  contradictory  statements  at 
inquest,  other  statements  prior  thereto  and  in  harmony  with  testimony  on 
stand  may  be  shown;  State  v.  Caddy,  15  S.  D.  175,  176,  91  Am.  St  Rep. 
673,  87  N.  W.  930,  admitting  in  rebuttal  statements  made  before  contra- 
dictory statements  were  made,  and  which  corroborate  testimony;  Odell  v* 
Reynolds,  70  Fed.  661,  17  C.  C.  A.  317,  holding  courts  may  correct,  but  not 
amend  their  judgments  after  term. 

11  How.  493-622,  13  L.  Ed.  784,  BANDOK  Y.  TOBT. 

Agreement  founded  upon  valid  consideration  extending  time  for  payment 
of  note  hecomes  part  of  original  contract  and  prevents  running  of  statute 
meanwhile. 

Approved  in  Wells,  Fargo  etc.  Co.  v.  Enright,  127  Cal.  675,  60  Pac.  442, 
and  State  Loan  etc.  Co.  v.  Cochran,  130 -Cal.  252,  62  Pac.  468,  both  uphold- 
ing written  agreement  that  if  proceedings  be  not  taken  until  requested  by 
defendant,  he  would  waive  limitations  if  plaintiff  should  forbear  to  sue; 
Holman  v.  Omaha  etc,  Ry.,  117  Iowa,  274,  94  Am.  St.  Rep.  295,  90  N.  W. 
834,  holding  where  railway  officer  negotiated  with  person  injured  on  cars 
and  assured  her  Hmitations  would  not  be  interposed,  company  is  estopped 
to  plead  limitations  where  she  delayed  bringing  suit  on  such  assurance; 
Bridges  v.  Stephens,  132  Mo.  542,  663,  34  S.  W.  559,  566,  holding  oral 
promise  of  debtor  to  waive  statute  of  limitations  estops  -the  pleading  of  such 
statute;  Quick  v.  Corlies,  39  N.  J.  L.  13,  holding  waiver  of  statute  of  limita-' 
tion  operates  by  way  of  estoppel;  State  Trust  Co.  v.  Sheldon,  68  Vt.  261, 
35  AtL  178,  holding  agreement  to  waive  statute  of  limitations  binding. 

Distinguished  in  Shepherd  v.  Thompson,  122  U.  S.  237,  SO  L.  Ed.  1158, 
7  Sup.  Ct.  1232,  reviewing  cases  and  holding  agreement  containing  no 
promise  by  defendant  personally  to  pay  debt  does  not  bar  statute  of  limita> 
tions;  Bates  v.  Bates^  33  Ala.  105,  holding  conditional  promise  to  pay  will 
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not  remove  bar  of  statute  of  limitations;  Ennis  v.  Pullman  Palace  Car  Co., 
165  111.  179,  46  N.  E.  444,  holding  words; '  1  will  settle  this  thing,"  not  suffi- 
cient to  bar  statute  of  limitations;  Crane  v.  French,  38  Miss.  531,  holding 
promise  not  to  set  up  statute  for  all  time  to  come  void  on  ground  of  public 
policy;  Cowart  v.  Perrine,  21  N.  J.  Eq.  103,  holding  promise  not  to  take 
advantage  of  statute  of  limitations  applicable  to  time  arbitration  is  pend- 
ing; Aldrete  v.  Dermitt,  32  Tex.  578,  holding  written  conditional  undertak- 
ing to  pay  at  future  time  does  not  estop  pleading  of  statute;  Mann  y. 
Cooper,  2  App.  D.  C.  238,  holding  part  payment  of  judgment  did  not  stop 
limitations. 

Estoppel  to  plead  statute  of  limitations.    Note,  95  Am.  St.  B^.  418. 
Estoppel  to  plead  limitations.    Note,  68  L.  B.  A.  200. 

Defendant  cannot  allege  ^  error  tbe  leaTlng  of  the  constmctlon  of  one 
written  Instrament  to  the  Jnry  when  it  ia  done  at  bia  own  recineBt  ^d  where 
a  constmction  by  the  court  would  have  been  imf avorahle  to  defendant. 

Approved  in  Shubert  v.  Rosenberger,  204  Fed.  937,  45  L.  R.  A.  (N.  8.) 
1062, 123  C.  C.  A.  256,  holding  no  prejudice  resulted  &ojn  leaving  construc- 
tion of  contract  to  jury  when  decided  in  same  way  court  must  have  decided ; 
Evans  v.  Schoonmaker,  2  App.  D.  C.  72,  holding  party  could  not  complain 
on  appeal  of  action  of  trial  court  in  which  he  co-operated. 

Plea  to  an  action  upon  notes  given  for  the  purchase  price  of  certain  dayea 
that  such  slaves  were  imported  contrary  to  law,  is  not  good  legal  defense 
where  the  creditor  snlng  was  not  connected  with  their  importation,  and  where 
the  slaves,  in  consideration  for  the  notes,  are  still  held  by  the  debtor. 

Approved  in  Dillard  v.  Paton,  19  Fed.  628,  holding  no  defense  to  action 
for  purchase  price  to  allege  that  title  did  not  pass  because  of  nonpayment; 
Scheible  v.  Bacho,  41  Ala.  437,  holding  executory  contract  based  on  loan  of 
Confederate  money  can  be  enforced  in  court  of  Alabama;  Beitman  v. 
Steiner,  98  Ala.  248,  13  South.  89,  holding  action  could  be  maintained  for 
purchase  price  of  stock,  part  of  excessive  issue ;  Miller  v.  GDuld,  38  Ga.  472, 
holding  plaintiff  entitled  to  recover  on  contract  the  consideration  of  which 
was  Confederate  money;  Phillips  v.  Hooker,  Phil.  Eq.  207,  enforcing  con- 
tract where  consideration  is  in  Confederate  notes;  Naff  v.  Crawford,  1 
Heisk.  117,  holding  contract  made  in  ordinary  course  of  business  in  Con- 
federate State  not  unlawful;  Lemmon  v.  Hanley,  28  Tex.  224,  holding  an- 
swer impeaching  consideration  defective  where  defendant  still  enjoys  the 
proceeds;  Williams  v.  Arnis,  30  Tex.  50,  holding  that  defendant  must  show 
failure  to  realize  under  contract  to  support  plea  of  failure  of  consideration. 

Distinguished  in  Daniels  v.  Barney,  22  Ind.  217,  holding  action  not  main- 
tainable on  bond  given  for  performance  of  illegal  duties. 

Where  record  exhibits  most  astonishing  congeries  of  petitions,  aaswera, 
amendments,  etc.,  the  court  will  extricate  and  examine  the  true  merits  of 
the  case  and  will  not  consider  whether  the  court  below  erred  in  deciding 
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tbB  muneroiiB  points  sabmittad  to  it  when  saeh  points  are  immateiial  to  a  Just 
determination  of  the  case. 

Approved  in  McFaul  v.  Ramsey,  20  How.  525,  15  L.  Ed.  1011,  refusing 
to  consider  the  catalogue  of  grievances  set  up  by  defendant  in  his  answer; 
Green  v.  Custard,  23  How.  486,  16  L.  Ed.  472,  not  attempting  to  trace  the 
devious  course  of  demurrers,  replications  and  amendments ;  Farni  v.  Tesson, 

I  Black,  315,  17  L.  Ed.  69,  refusing  to  disregard  a  rule  of  construction  on 
ground  of  being  technical;  County  of  Wilson  v.  Third  National  Bank  of 
Nashville,  103  U.  S.  777,  26  L.  Ed.  491,  holding  immaterial  whether  court 
was  right  or  wrong  in  its  judgment  on  demurrers;  Graham  v.  Bayne,  18 
How.  62, 15  L.  Ed.  266,  refusing  to  review  an  imperfect  statement  of  facts. 

II  How.  522-528,  13  L.  Ed.  796^  SPEAE  ▼.  PLACE. 

Sopreme  Oovit  has  no  Jnzlsdiction  to  entertain  aa  appeal  ftom  a  decree 
of  the  District  Oonrt,  awarding  salvage  against  tbe  owners  of  a  Tessel  and 
cargo  where  no  one  owner  in  liis  own  or  another's  right  has  been  sabjected 
to  pay  as  much  as  two  thoosand  dollars,  though  the  amount  awarded  may  be 
greater  than  this  amount. 

Approved  in  Singer  v.  Singer,  122  Tenn.  680,  126  S.  W.  1088,  applying 
role  to  separate  appeals  by  attorneys  from  orders  fixing  fees  in  will  con- 
test ;  Rich  V.  Lambert,  12  How.  353, 13  L.  Ed.  1019,  dismissing  appeal  where 
amount  awarded  less  than  two  thousand  dollars;  Seaver  v.  Bigelows,  5 
Wall.  210,  18  L.  Ed.  696,  holding  no  jurisdiction  to  entertain  an  appeal 
where  judgment  less  than  two  thousand  dollars,  though  fund  in  litigation 
exceeds  that  amount;  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  501,  dismiss- 
ing appeal  on  libel  in  personam  where  decree  is  for  one  thousand  two  hun- 
dred and  ninety-two  dollars ;  Ex  parte  Baltimore  etc.  R.  R.  Co.,  106  U.  S.  5, 
27  L.  Ed.  78,  1  Sup.  Ct.  35,  holding  appeal  will  not  lie  where  amount  ad- 
judged to  any  one  libelant  does  not  exceed  five  thousand  dollars;  Gibson  v. 
Shufeldt,  122  U.  S.  32,  30  L.  Ed.  1085,  7  Sup.  Ct.  1068,  holding  defendant 
eould  not  appeal  except  as  to  those  plaintiffs  who  had  recovered  more  than 
five  thousand  dollars  each ;  Walter  v.  Northeastern  R.  R.  Co.,  147  U.  S.  373, 
87  L.  Ed.  208,  13  Sup.  Ct.  350,  holding  Circuit  Court  no  jurisdiction  over 
bill  to  enjoin  collection  of  taxes  where  separate  assessments  do  not  amount 
to  two  thousand  dollars. 

Distinguished  in  Shields  v.  Thomas,  17  How.  5,  15  L.  Ed.  94,  holding 
court  has  jurisdiction  where  amount  payable  to  each  claimant  less  than  two 
thousand  dollars,  but  the  aggregate  award  greater. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  contro- 
versy in  cases  of  joint  parties  plaintiff  or  defendant.  Note,  5  Ann. 
Gas.  489. 

11  How.  628-629,  13  !•.  Ed.  799,  FENN8YI.VANIA  Y.  WHEEIJNO  AND  BEZ«- 
MONT  BBIDOE  OO. 

Miscellaneous.  Cited  in  Missouri  v.  Illinois,  180  U.  S.  227,  45  L.  Ed.  228, 
21  Sup.  Ct.  338,  upholding  Supreme  Court's  original  jurisdiction  in  action 
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by  Missoari  against  State  of  Illinois  and  the  Chicago  sanitary  difltrict|  to 
enjoin  discharge  of  sewage  in  canal  emptying  into  Mississippi. 

11  How.  529-^52,  IS  L.  Ed.  700,  COLL  Y.  OLIVER. 

Supreme  Conrt  win  not,  upon  writ  of  error,  interfere  witb  decision  of 
Btate  conrt  as  to  the  construction  of,  or  as  to  any  point  arising  exduslyely 
under,  State  law. 

Approved  in  McBlair  v.  Gibbes,  17  How.  234,  15  L.  Ed.  134,  holding  as- 
signment of  claim,  independent  of  illegal  transaction  out  of  which  it  arose, 
valid;  Mayer  v.  White,  24  How.  320,  16  L.  Ed.  668,  holding  decision  of 
State  court  as  to  what  constituted  valid  assignment  not  before  the  court. 

Under  treaty  with  Mexico  in  1839,  a  certain  sum  of  money  was  paid  for 
the  use  of  the  members  of  the  Baltimore  filezlcan  Go.  A  dedaion  of  the 
State  court  of  Bffaryland  settling  the  rights  of  rival  claimants  to  this  sum 
does  not  question  the  validity  of  any  treaty  exercised  under  the  milted  States 
80  as  to  give  Supreme  Court  Jurisdiction  under  the  twenty-fifth  section  of  the 
judiciary  act. 

Approved  in  Blackburn  ▼.  Portland  Gold  Mining  Co.,  175  U.  S.  586,  44 
L.  Ed.  283,  20  Sup.  Ct.  228,  holding  controversy  between  rival  claimants  to 
mining  patent  is  triable  in  State  courts;  Williams  v.  Oliver,  12  How.  119, 
120,  125,  IS  L.  Ed.  918,  921,  holding  under  similar  state  of  facts  case  not 
reviewable  in  Supreme  Court ;  Baltimore  etc.  R.  R.  Co.  v.  Hopkins,  130  U.  S. 
225,  32  L.  Ed.  913,  9  Sup.  Ct.  508,  holding  instruction  to  jury  that  certain 
uses  were  not  authorized  by  the  statutes  of  United  States  insufficient  to 
give  jurisdictiop ;  Borgmeyer  y.  Idler,  159  U.  S.  415,  40  L.  Ed.  201,  16  Sup. 
Ct.  36,  holding  money  in  litigation  received  as  award  under  treaty  not  suffi- 
cient to  give  jurisdiction;  McBlair  v.  Gibbes,  17  How.  234,  15  L.  Ed.  184, 
holding  assignment  of  claim  independent  of  legal  transaction  out  of  which 
it  arose  valid;  Williams  v.  Gibbes,  20  How.  536,  16  L.  Ed.  1018,  referring 
to  the  history  of  case ;  Millingar  v.  Hartupee,  6  Wall.  262,  18  L.  Ed.  830, 
holding  United  States  court  no  jurisdiction  over  decisions  of  State  courts 
against  mere  assertions  of  authority  under  United  States. 

Distinguished  in  dissenting  opinion  in  Williams  v.  Gibbes,  17  How.  258^ 
15  L.  Ed.  142,  majority  holding  that  court  had  no  jurisdiction  over  decision 
of  State  court  interpreting  its  own  laws;  Goodrich  v.  Tenney,  144  HI.  433^ 
36  Am.  St.  Rep.  465,  19  L.  R.  A.  376,  33  N.  E.  48,  holding  agreement  to  pro- 
cure  testimony  illegal  and  void  and  not  enforceable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532. 

11  How.  552-570,  13  L.  Ed.  809,  UNITED  STATES  Y.  HUOHEa 

United  States  as  a  land  owner  has  the  same  rights  and  may  employ  the 
same  remedies  as  an  individual  owner  of  land.  Where  it  is  under  an  obliga- 
tion to  convey  a  legal  title  to  a  person  who  has  paid  the  purchase  price,  but 
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is  prevented  "by  having  issned  a  patent  to  tbe  land  to  one  wrongfully  claim- 
ing, tbna  divesting  iteeUT  of  the  legal  title^  it  has  a  right  by  a  simple  bill  in* 
equity  to  have  such  patent  annnlled. 

Approved  in  I^eckman  y.  United  States,  224  U.  S.  440,  66  L.  Ed.  8S1,  32 
Sup.  Ct.  424,  holding  United  States  could  sue  to  set  aside  conveyances  made 
by  allottee  Indians  of  allotted  lands  within  statutory  period  of  restriction; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  662,  upholding  right  of 
government  to  sue  in  equity  to  set  aside  patents  erroneously  issued  under 
railroad  grant  and  to  test  bona  fides  of  purchasers ;  Olive  Land  &  Develop- 
ment Co.  V.  Olmstead,  103  Fed.  576,  holding  patentee  selecting  lieu  lands 
which  appear -by  land  office  books  to  be  open  for  settlement  has  good  title 
as  against  oil  explorer  selecting  with  view  to  oil  discovery,  where  no  dis- 
covery has  been  made  thereon ;  Lynch  v.  United  States,  13  Okl.  146,  73  Pac. 
1096,  applying  rule  in  considering  sufficiency  of  petition  by  government  to 
cancel  patent  for  fraud;  Hughes  v.  United  States,  4  Wall.  236,  18  L.  Ed. 
304,  setting  aside  patent  obtained  by  mistake  on  bill  filed  by  United  States ; 
United  States  v.  American  Bell  Tel.  Co.,  128  U.  S.  366,  366,  368,  32  L.  Ed. 
461,  462,  9  Sup.  Ct.  96,  97,  holding  bill  in  chancery  proper  to  set  aside 
patents  on  ground  of  fraud;  Chandler  v.  Calumet  etc.  Min.  Co.,  149  U.  S. 
93,  37  L.  Ed.  662, 13  Sup.  Ct.  803,  holding  patent  until  annulled  good  against 
a  second  grantee;  United  States  v.  Mullan,  7  Sawy.  476,  10  Fed.  792,  hold- 
ing bill  in  chancery  will  lie  to  annul  patent  of  land  wrongly  selected ;  Hay- 
nei«v.  Stanly,  8  Sawy.  224,  13  Fed.  224,  holding  bill  in  chancery  proper 
remedy  to  annul  senior  patent ;  United  States  v.  Curtner,  11  Sawy.  413,  26 
Fed.  298,  holding  where  United  States  is  under  obligation  they  may  sue  in 
equity  to  vacate  prior  patent  in  property  issued;  Larriviere  v.  Madegan, 
1  Dill.  458,  Fed.  Cas.  8096,  holding  location  of  land  with  scrip  equivalent 
to  patent  passes  fee  out  of  United  States;  Godkin  v.  Cohn,  80  Fed.  464,  25 
C.  C.  A.  657,  holding  that  United  States  will  compel  wrongful  holder  of 
legal  title  to  convey  to  holder  of  equitable  title ;  Lamont  v.  Stimson,  3  Wis. 
656,  62  Am.  Dec.  701,  holding  party  injured  by  wrongful  decision  of  land 
officers  can  obtain  relief  in  equity ;  White  v.  Burnley,  20  How.  248, 15  L.  Ed. 
889,  holding  surveyor  including  more  land  than  called  for  does  not  avoid 
the  grant;  Moore  v.  Robbins,  96  U.  S.  533,  24  L.  Ed.  860,  holding  control 
of  executive  department  over  patent  cases  ceases  when  title  passes  from 
United  States ;  Wright  v.  Roseberry,  121  U.  S.  517,  80  L.  Ed.  1047,  7  Sup. 
Ct.  998,  holding  plaintiff  could  call  in  question  the  validity  of  patent  issued 
by  United  States ;  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  280,  31 
Is.  Ed.  750,  8  Sup.  Ct.  854,  holding  no  fraud  shown  sufficient  to  annul  patent ; 
In  re  Neagle,  135  U.  S.  67,  84  L.  Ed.  72,  10  Sup.  Ct.  669, 14  Sawy.  308,  hold- 
ing v^dthin  power  of  United  States  government  to  protect  all  agencies  neces- 
sary to  accomplish  purpose  of  government ;  dissenting  opinion  in  Curtner  v. 
United  States,  149  U.  S.  678,  87  L.  Ed.  895, 13  Sup.  Ct.  1042,  majority  hold- 
ing United  States  barred  from  bringing  suit  to  cancel  patent  for  benefit 
of  private  individuals;  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S. 
240,  42  L.  Ed*  164, 17  Sup.  Ct.  810,  holding  that  before  government  entitled 
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to  decree  getting  aside  patent,  the  wrong  must  be  clearly  established; 
Lux  V.  Haggin,  69  Cal.  340,  10  Pac.  722,  holding  grant  of  land  by  United 
States  carried  with  it  right  to  nnnavigable  stream;  Moody  v.  Arthur,  10 
Kan.  428,  holding  plaintiff  trustee  of  legal  title  for  defendant  under  the 
peculiar  facts;  Dufresne  v.  Haydel,  7  La.  Ann.  663,  holding  subsequent 
issue  of  patent  inures  to  benefit  of  true  owner;  Vansickle  v.  Haines,  7  Ney. 
263,  holding  patent  carries  not  only  land  but  also  stream  naturally  flow- 
ing through  it;  Maxey  v.  O'Connor,  23  Tex.  240,  holding  grant  of  land 
not  void  on  ground  of  excessive  quantity. 

Distinguished  in  Maguire  t.  Page,  23  Mo.  200,  holding  deed  obtained  by 
false  representations  did  not  inure  to  benefit  of  one  who  merely  had 
inchoate  claim  to  land;  Magwire  v.  Tyler,  40  Mo.  439,  refusing  to  divest 
title  of  defendant  under  senior  patent. 

The  maxim,  "Nullum  tempus  occurrit  r^.''    Note,  101  Am.  St.  Rep. 
170. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  515. 

Where  Jurisdictional  value  in  dispute  does  not  appear  upon  the  record,  it 
may  be  shown  In  the  Supreme  Ooort  in  like  manner  as  is  usually  done  in  cases 
of  ejectment. 

Approved  in  MTiaughlin  y.  Darlington,  6  Kan.  App.  216^50  Pac.  509, 
admitting  evidence  of  amount  in  controversy  where  it  is  not  shown  by 
record. 

Miscellaneous.  Cited  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
112  Fed.  11,  61  L.  B.  A.  230,  50  C.  C.  A.  79,  holding  lands  are  not  vacant 
and  subject  to  selection  in  lieu  of  relinquished  forest  reserve  lands  when, 
in  actual  occupancy  of  oil  explorers. 

11  How.  570-586,  13  L.  Ed.  817,  tlNITED  8TATB8  Y.  POWEB'S  HEIBa 

The  twelfth  regulation  of  OHeUly  of  1770  requires  the  acts  to  be  done 
which  are  recited  in  the  grant,  and  directs  that  three  ccfSfiw  shall  he  made  of 
the  plot  and  process  verbal  by  the  surveyor  of  the  province,  one  of  which 
shall  be  deposited  In  the  office  of  the  scrivener  of  the  government  and  Oablldo; 
another  shall  be  delivered  to  the  Governor,  and  a  third  to  the  proprietor,  *to 
be  annexed  to  the  title  of  the  grant.** 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647,  holdings 
paper  not  conforming  to  the  r^ulations  did  not  pass  title. 

In  all  cases  of  conquest  among  dvlllzed  couitrles  having  established  lawa 
of  property,  the  rule  is  that  laws,  usages  and  municipal  regulations  in  force 
at  the  time  of  the  conquest  remain  in  force  until  changed  by  the  new  sov> 
erelgn. 

Approved  in  Hawkins  v.  Filkins,  24  Ark.  307,  applying  rule  to  acts 
of  Arkansas  under  Confederate  government;  Chicago  etc.  R.  B.  Co.  v. 
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• 
MeGUnn,  28  Kan.  278,  holding  State  stock  law  in  force  on  military  res- 
ervation until  otherwise  declared;  Watson  y.  Bank  of  Tennessee,  5  Baxt. 
36,  holding  ante  helium  powers  of  hank  not  affected  by  secession  ordinance ; 
First  National  Bank  v.  Kinner,  1  Utah,  105,  holding  territorial  laws  not 
inconsistent  with  Federal  laws  continued  on  State's  admission. 

Under  the  act  of  ICay  26^  1824,  ^e  District  Court  had  not  power  to 
adjudge  upon  tbe  naked  evidence  of  possession  of  lands  unaccompanied  by  any 
paper  title. 

Approved  in  United  States  v.  Pendell,  185  U.  S.  201,  46  L.  Ed.  872»  22 
Sup.  Ct.  629,  upholding  decree  of  Court  of  Private  Land  Claims  confirm- 
ing title  to  grant  in  New  Mexico;  United  States  v.  Rillieux,  14  How.  190, 
14  L.  Ed.  382,  expressly  affirming  principal  case  as  to  jurisdiction. 

11  How.  586-587,  13  Ii.~Ed.  823,  IiABKAN  ▼.  TISDAIf'S' BEI88. 

Practice    and    procedure  governing  transfer   of    causes   to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  854. 

11  How.  587-609,  13  L.  Ed.  824,  HOGG  y.  EMEB80N. 

Patent  law  of  1793  did  not  require  specifications  to  be  made  a  part  of 
the  patent,  as  the  law  of  1836  did;  hut  where  this  was  done  voluntarily  by 
annexing  the  speciUcations  and  expressly  referring  to  them,  they  became  a 
portion  of  the  patent. 

Approved  in  Steinmetz  v.  Allen,  192  U.  S.  558,  48  L.  Ed.  561,  24  Sup. 
Ct.  421,  holding  under  Rev.  Stats.,  §  4886,  two  or  more  inventions  which 
are  related  to  each  other  may  be  united  in  one  patent;  Burke  v.  Partridge, 
58  N.  H.  3?1,  holding  patent,  schedule,  specification  and  all  drawings  are 
to  be  construed  together. 

What  specifications  of  patents  should  contain.    Note,  31  Am.  Dec. 

204,  206. 
Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E.  B.  0.  196. 
Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0.  270. 
Requisites  of  specification  for  patent  describing  entire  combination 

of  several  machines  or  processes.    Note,  20  E.  B.  0.  307. 

Patent  is  not  Told  as  being  for  more  than  one  invention  if  the  inventions 
covered  by  it  are  connected  in  design  and  operation. 

Approved  in  Stephenson  v.  Allison,  123  Ala.  449,  26  South.  293,  follow- 
ing rule;  Wilkins  Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed.  983,  984,  988, 
989,  holding  separate  machines  may  be  patented  together  where  they  com- 
plement each  other;  Elgin  etc.  Butter-Tub  Co.  v.  Creamery  Package  Mfg. 
Co.,  80  Fed.  294,  25  C.  C.  A.  426,  holding  setting  and  trussing  tubs  but 
successive  stages  of  same  process. 

Distinguished  in  Sessions  v.  Romadka,  21  Fed.  132,  holding  multifarious 
patents  invalid. 
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Wbole  of  spedflcatioiiB  as  well  as  drawings  may  be  estamined  for  caQdaa- 
ation  of  anytUng  olMcnre. 

Approved  in  Robins  etc.  Belt  Co.  v.  American  Road  Mach.  Co.,  145  Fed. 
927,  76  C.  C.  A.  461,  upholding  Robins  patent  No.  571,604,  for  belt  con- 
veyor, valid  and  infringed ;  Banker  v.  Bostwick,  3  Fed.  517,  examining  the 
drawings  with,  and  as  part  of,  the  specification;  Geier  v.  Goetinger,  10 
Fed.  Cas.  160,  Ingels  v.  Mast,  13  FCd.  Gas.  42,  Parham  v.  American  Bell 
Tel.  Co.,  18  Fed.  Cas.  1099,  all  holding  in  construing  patent  the  court  will 
look  to  the  patent,  drawings  and  specification;  Burke  v.  Partridge,  58 
N.  H.  351,  holding  patent,  schedule,  specifications  and  all  drawings  are  to 
be  construed  together;  Mabie  v.  Haskell,  2  Cliff.  511,  Fed.  Cas.  8653,  hold- 
ing the  description  sufficient,  if  it  can  be  understood  by  mechanics  so  that 
article  may  be  manufactured. 

Where  Jury  Is  properly  instructed,  if  verdict  is  too  large  the  fault  la 
theirs,  and  cannot  he  corrected  on  writ  of  error,  except  In  a  very  extreme  case 
where  a  new  trial  might  have  heen  moved  and  had  in  the  court  below. 

Approved  in  Morning  Journal  v.  Rutherford,  51  Fed.  516,  16  L.  B.  A. 
S05,  2  C.  C.  A.  354,  and  Smith  v.  Sun  etc.  Association,  55  Fed.  248, 5  C.  C.  A. 
91,  both  holding  excessive  verdict  for  libel  cannot  be  corrected  by  Federal 
appellate  courts  on  writ  of  error. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks  as 
damages.    Note,  51  L.  £1  A.  804. 

Miscellaneous.  Cited  in  N.  K.  Fairbank  Co.  v.  Windsor,  124  Fed.  202,  61 
C.  C.  A.  233,  holding  damages  and  profits  for  unfair  competition  are  not 
recoverable  where  defendant  bought  quantity  of  cartons,  use  of  which  had 
been  determined  not  to  be  unfair,  but  ceased  to  use  them  on  reversal  of 
determination ;  Keene  v.  Wheatley,  14  Fed.  Cas.  194,  holding  a  copyright  in* 
fringed  in  performance  of  a  comedy. 

11  How.  609-662,  13  L.  Ed.  834,  XmiTED  STATES  ▼.  PHII«ADEU»HIA  AND 
NEW  ORLEANS. 

The  decree  of  Governor  Carondelet  of  June  20,  1797,  appropriating  cer- 
tain lands  for  the  use  of  a  colony  to  he  formed  by  the  Baron  de  Bastrop, 
did  not  vest  any  title  to  the  land  therein  referred  to,  in  the  baron;  it  only 
set  apart  to  be  granted  in  future  to  the  colonists  who  settled  thereon. 

Approved  in  United  States  v.  Harrison,  154  U.  S.  531,  Appx.,  38  L.  Ed. 
1087,  14  Sup.  Ct.  1212,  holding  evidence  and  principles  the  same  as  in  the 
leading  case;  Pilcher  v.  Prewitt,  10  La.  Ann.  569,  holding  warranty  under 
Bastrop  title  a  limited  warranty  only;  Arguello  v.  United  States,  18  How. 
547,  550,  15  L.  Ed.  481,  483,  confirming  grant  to  Arguello 's  heirs  in  Cali- 
fornia ;  United  States  v.  Lynde,  11  Wall.  643,  20  L.  Ed.  234,  and  Coffee  v. 
Groover,  123  U.  S.  26,  31  L.  Ed.  61,  8  Sup.  Ct.  14,  both  holding  under 
Louisiana  purchase  the  United  States  acquired  land  to  the  Perdido  River 
thoujgh  occupied  by  Spain. 
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Miscellaneous.  Cited  in  Muse  t.  Arlington  Hotel  Co.,  68  Fed.  649,  to 
proposition  that  a  delay  of  forty  years  was  eonstruetiye  abandonment  of  a 
claim. 

11  How.  662,  {b  Ii.  Ed.  866»  UlTITED  STATES  ▼•  UVIKGSTOK. 

Not  cited. 

11  How.  66^-663,  IS  !■.  Ed.  866^  XJMITED  STATES  ▼•  OA£LBNI>EB. 

Not  cited. 

11  How.  663-669,  13  I..  Ed.  867,  UNITED  STATES  Y.  TUBNES. 

Tlie  so-called  Malson  Bonge  grant  of  thirty  square  leagues  was  fneifectnal 
to  convey  title. 

Approved  in  United  States  v.  Coxe,  17  How.  43, 15  L.  Ed.  77,  and  United 
States  V.  Coze,  7  How.  833,  12  L.  Ed.  934,  both  reafi^ming  rule;  dissenting 
opinion  in  Arguello  v.  United  States,  18  How.  550, 16  L.  Ed.  483,  majority 
confirmin^^exican  grant  in  California. 

Qpanlsh  laws  prevailing  In  Iiouisiana  before  its  cession,  and  affecting  titles 
to  lands  there,  must  he  Judicially  noticed  hy  the  court  Their  existence  is  not 
matter  of  fact  to  he  tried  hy  a  Jury. 

Approved  in  Moore  v.  Pywell,  29  App.  D.  C.  325,  9  L.  B.  A.  (N.  S.)  1078, 
holding  courts  of  District  of  Columbia  took  judicial  notice  of  statutes  of 
Maryland  giving  right  of  action  for  wrongful  death;  Guthrie  v.  Mitchell, 
38  Okl.  59,  132  Pac.  14Q,  holding  Oklahoma  courts  took- judicial  notice  of 
laws  of  Indian  Territory  and  Oklahoma  Territory;  Bouldin  v.  Phelps,  30 
Fed.  556,  taking^  judicial  notice  of  Mexican  laws  in  force  in  California 
before  its  cession;  Crandall  V.  Sterling  Gold  Min.  Co.,  1  Colo.  108,  holding 
if  laws  of  Kansas  Territory  were  ever  in  force  in  Colorado,  they  need  not 
be  proved ;  Sullivan  v.  Richardson,  33  Fla.  118,  14  South.  709,  taking  judi- 
cial notice  of  laws  applicable  to  province  of  West  Florida;  United  States 
V.  Lucero,  1  N.  M.  453,  taking  judicial  notice  of  history  and  status  of 
Pueblo  Indians  and  their  land  titles ;  United  States  v.  Varela,  1  N.  M.  599, 
taking  judicial  notice  of  Mexican  laws  in  force  at  time  of  treaty  of  Guada- 
lupe Hidalgo;  Smith  v.  Power,  23  Tex.  33,  to  proposition  that  the  local 
laws  of  a  State  are  binding  on  Federal  courts  in  deciding  upon  rights  to 
real  property  within  the  State;  Adams  v.  Akerhind,  168  111.  635,  48  N.  E. 
456,  holding  evidence  of  Frenchman  as  to  legal  meaning  of  word  in  treaty 
improper. 

Distinguished  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L,  Ed.  537,  6  Sup. 
Ct.  245,  holding  rule  not  always  applicable  on  writ  of  error  to  highest  court 
of  State. 

Judicial  notice  of  laws.    Note,  11  Am.  Dec.  783. 

Judicial  notice.    Note,  89  Am.  Dec.  675. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113  Am. 
St.  Rep.  869. 

IV— S5 
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11  How.  669-676,  IS  L.  Ed.  889,  BENNETT  ▼.  BUTTEBWOBTH. 

Texas  luM  adopted  tbe  commoa  law,  hut  not  ita  f  ozma  and  rnlea  of  plead- 
ing. 

Approved  in  Crissey  v.  Morrell,  125  Fed.  886,  60  C.  C.  A.  460,  holding 
in  proceeding  against  stockholder  in  Federal  court,  by  motion  for  execu- 
tion against  him  after  recovery  of  judgment  at  law  against  corporation, 
and  return  of  execution  nulla  bona,  stockholder  cannot  interpose  as  setoff 
claim  against  corporation,  which  does  not  constitute  legal 'defense  as  against 
plaintiff;  Manhattan  life  Ins.  Co.  v.  Hennessy,  99  Fed.  71,  39  C.  C.  A.  625, 
holding  participation  by  creditor  in  benefits  of  general  assignment  by  his 
debtor,  conditioned  that  those'  accepting  its  benefits  shall  release  claims  in 
full,  does  operate  as  discharge  of  unpaid  part  of  debt. 

Distinction  between  law  and  equity  recognised  by  the  Constitution  must 
bo  obsenred  by  the  Federal  courts,  notwithstanding  the  adoption  of  tlie  pro- 
cedure of  State  courts  where  the  distinction  between  law  and  equity  is  abol- 
ished, and  equitable  claims  must  be  pursued  in  accordance  with  tbe  rules 
regulating  proceedings  in  equity  in  tbe  courts  of  tbe  XTnited  States. 

Approved  in  Lantry  v.  Wallace,  182  U.  S.  550,  45  L.  Ed.  1225,  21  Sup. 
Ct.  883,  holding  in  suit  by  receiver  to  enforce  national  bank  stockholder's 
statutory  liability,  defendant  cannot  in  same  suit  pray  for  rescission  of 
contract  of  purchase  of  stock;  Richardson  v.  Pennsylvania  Coal  Co.,  203 
Fed.  747,  holding  matter  cognizable  in  equity  at  adoption  of  judiciary  act 
of  1789  is  still  so  cognizable  notwithstanding  enlargement  of  legal  reme- 
dies; Platte  Valley  Cattle  Co.  v.  Bosserman-Gates  live  Stock  &  Loan  Co., 
202  Fed.  697,  45  L.  B.  A.  (N.  S.)  1137,  121  C.  C.  A.  102,  holding  defense 
of  subrogation  not  pleadable  in  action  at  law ;  Pacific  Mut.  life  Ins.  Co.  v. 
Webb,  157  Fed.  159, 18  Ann.  Gas.  752,  84  C.  C.  A.  603,  hotning  in  action  on 
insurance  policy  replication  to  defense  of  release  could  not  be  made  that 
release  was  procured  by  representations  that  defendant  was  not  liable; 
Gray  v.  Grand  Trunk  Western  Ry.  Co.,  156  Fed.  741,  84  C.  C.  A.  392,  hold- 
ing suit  against  purchaser  of  railway  for  injuries  arising  when  in  hands  of 
receiver  was  equitable  and  not  cognizable  at  law  in  Federal  court ;  Cook  v. 
Foley,  152  Fed.  52,  81  C.  C.  A.  237,  holding  equitable  defense  not  pleadable 
in  action  at  law;  Chapman  v.  Yellow  Poplar  etc.  Co.,  143  Fed.  206,  74 
C.  C.  A.  331,  where  bill  sought  reconveyance  and  damages  for  breaich  of 
contract  under  which  conveyance  made,  court  could  compel  separation  by 
filing  of  declaration  at  law  for  damages ;  Davidson  etc.  Imp.  Co.  t.  Parlin 
etc.  Co.,  141  Fed.  40,  72  C.  C.  A.  525,  simple  contract  creditor  who  has  not 
reduced  his  demand  to  judgment  and  exhausted  remedy  at  law  cannot  have 
claim  adjudicated  in  Federal  equity  court;  Anglo- American  Land  etc.  Co. 
v.  Lombard,  132  Fed.  731,  68  C.  C.  A.  89,  in  action  at  law  to  enforce  stock- 
holder's liability,  defendant  cannot  set  off  indebtedness  of  corporation  to 
him;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  518,  applying  rule  to  action 
by  creditors  of  insolvent  corporation  to  decree  lien  and  to  appoint  re- 
ceiver; Hudson  v.  Wood,  119  Fed.  768,  holding  Rev.  Stats.,  §  916,  relating 
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to  proceeding  for  enforcement  of  judgment,  does  not  embrace  remedies  in 
equity  by  independent  suit,  which  may  have  been  given  by  State  statutes; 
Goodyear  Shoe  Machinery  Co.  y.  Dancel,  119  Fed.  695,  56  C.  C.  A.  300, 
holding  neither  State  statutes  or  decisions  can  confer  authority  on  Federal 
court  to  exercise  equitable  jurisdiction  in  actions  at  law;  Gravenberg  v. 
Laws,  100  Fed.  4,  40  C.  C.  A.  240,  holding  in  action  to  recover  sum  due  on 
contract  and  seeking  sequestration  of  defendant's  "propeTty,  persons  claim- 
ing labor  liens  against  such  property  cannot  intervene  jointly  to  enforce 
auch  liens ;  Geisy  v.  Gregory,  15  App.  D.  C.  53,  holding  bill  in  equity  against 
mortgagor  and  grantee,  who  assumed  payment  of  mortgage  debt,  seeking 
foreclosure  and  deficiency  judgment  against  both,  was  demurrable;  Fenn 
▼.  Holme,  21  How..486,  488,  16  L.  Ed.  200,  201,  holding  in  action  of  eject- 
ment plaintiff  must  prove  l^al  title;  Thompson  v.  Central  R.  R.  Co.,  6 
Wall.  137,  18  L.  Ed.  767,  holding  Federal  court  of  equity  cannot  entertain 
legal  action  transferred  from  State  court;  Bumes  v.  Scott,  117  U.  S.  587, 
29  L.  Ed.  992,  6  Sup.  Ct.  868,  holding  plea  of  lack  of  consideration  could 
not  be  set  up  as  bar  to  legal  action ;  Scott  v.  Neely,  140  U.  S.  Ill,  85  L.  Ed. 
360,  U  Sup.  Ct.  714,  holding  suit  in  Federal  court  of  equity  to  subject 
property  to  payment  of  simple  contract  debt  not  allowable;  Scott  v.  Arm- 
strong, 146  U.  S.  512,  86  L.  Ed.  1064, 13  Sup.  Ct  152,  holding  Circuit  Court 
no  power  to  grant  setoff  in  action  at  law;  Cates  v.  Allen,  149  U.  S.  457, 
37  li.  Ed.  807, 13  Sup.  Ct.  884,  holding  simple  contract  creditors  no  stand- 
ing in  United  States  Circuit  Court  sitting  in  equity;  Lindsay  v.  First  Nat. 
Bank,  156  U.  S.  493,  39  L.  Ed.  508,  15  Sup.  Ct.  475,  holding  suit  to  enjoin 
eollection  of  taxes  cannot  be  brought  on  law  side  of  Circuit  Court ;  Hall  v. 
Mining  Co.,  1  Woods,  547,  Fed.  Cas.  5955,  holding  where  execution  levied 
on  real  pro])erty,  claim  law  of  Geoigia  no  defense;  Benjamin  v.  Cavarocc, 

2  Woods,  172,  Fed.  Cas.  1300,  holding  statutory  remedy  to  foreclose  mort- 
gage does  not  oust  equity  jurisdiction  of  Federal  court ;  Kimball  v.  Mobile, 

3  Woods,  565,  Fed.  Cas.  7744^  holding  equitable  right  of  contractors  against 
eoonty  not  taken  away  by  State  statute;  Weed  Sewing  Machine  Co.  v. 
Wicks,  3  Dill.  265,  Fed.  Cas.  17,348,  holding  State  statute  authorizing  suits 
in  name  of  real  party  gives  like  party  right  to  sue  in  Federal  courts;  But- 
ler v.  Toung,  1  Flipp.  277,  Fed.  Cas.  2245,  holding  equitable  defense  not 
permitted  to  an  action  of  ejectment;  Loring  v.  Downer,  McAll.  363,  Fed. 
Cas.  8513,  holding  removal  of  cloud  from  title  enforceable  on  equity  side 
of  writ;  Byrd  v.  Badger,  1  McAll.  445,  Fed.  Cas.  2266,  setting  aside  order 
for  examination  of  debtor  issued  on  its  common-law  side;  Montejo  v.  Owen, 
14  Blatchf.  325,  326,  Fed.  Cas.  9722,  sustaining  demurrer  to  equitable  de- 
fense to  prevent  enforcement  of  judgment ;  La  Mothe  Mfg.  Co.  v.  National 
Tube  Works,  15  Blatchf.  436,  Fed.  Cas,.  8033,  holding  plaintiff  must  re- 
plead in  Federal  court  where  complaint  sought  both  legal  and  equitable 
relief;  Snyder  v.  Pharo,  25  Fed.  400,  holding  a  pure  equitable  setoff  not 
proper  in  action  ux>on  promissory  note;  Doe  v.  Roe,  31  Fed.  100,  holding 
plea  specially  authorized  by  State  statute  not  proper  in  action  of  eject- 
ment; Buller  V.  Sidell,  43  Fed.  117,  holding  fraud  not  a  proper  defense 
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to  an  action  of  a  judgment;  Thomas  v.  American  etc.  Mfg.  Co.,  47  Fed. 
553,  554, 12  L.  B.  A.  686,  holding  lien  Arising  under  State  laws  not  enforce- 
able in  United  States  Circuit  Court  sitting  as  court  of  law; -Wills  t.  Pauly, 
51  Fed.  257,  holding  State  statute  allowing  married  woman  to  sue  not 
binding  upon  Federal  courts  in  equity;  Kircher  v.  Murray,  54  Fed.  626, 
holding  action  of  trespass  to  try  title  cannot  be  sustained  upon  equitable 
title;  Boggs  ▼.  Wann,  58  Fed.  685,  holding  no  defense  to  action  in  Federal 
court  to  set  up  breach  of  fiduciary  relation ;  Earcher  v.  Murray,  60  Fed.  52, 
8  C.  C.  A.  448,  holding  equitable  interest  of  wife  not  enforceable  by  action 
at  law  in  Federal  court ;  United  States  v.  Swan,  65  Fed.  652,  13  C.  C.  A. 
77,  holding  garnishment  proceedings  will  not  be  entertained  by  Federal 
courts  in  equity;  Davis  v.  Davis,  72  Fed.  84,  18  C.  C.  A.  438,  holding  equi- 
table defense  not  cognizable  in  Federal  courts  in  actions  of  ejectment ;  Coit 
V.  Sullivan-Kelly  Co.,  84  Fed.  725,  holding  improper  joinder  o'f  equitable 
and  legal  causes  not  allowed  in  Federal  courts;  Stone  v.  Perkins,  85  Fed. 
620,  holding  in  action  of  ejectment  in  Federal  courts,  plaintiff  can  get  no 
support  on  ground  of  estoppel;  Turner  v.  Hamilton,  88  Fed.  473,  holding 
defense  of  usurious  interest  cannot  be  pleaded  to  action  on  judgment; 
Smith  V.  American  National  Bank,  89  Fed.  839,  32  C.  C.  A.  368,  holding 
cestui  que  trust  could  maintain  action  at  law,  but  must  resort  to  equity; 
Creighton  v.  Hershfleld,  1  Mont.  645,  reviewing  cases  and  holding  error 
for  court  to  grant  legal  and  equitable  relief  in  same  suit;  Wilcox  v. 
Saunders,  4  Neb.  580,  holding  action  in  tort  and  one  purely  in  contract 
cannot  be  joined  in  same  petition;  Stevens  v.  Baker,  1  Wash.  Ter.  320, 
holding  copartner  cannot  at  law  sue  for  unsettled  copartnership  indebted- 
ness; Graham  v.  Bayne,  18  How.  62,  15  L.  Ed.  266,  holding  Federal  court 
having  jurisdiction  in  law  and  equity  can  review  cases  at  common  law  by 
writ  of  error;  McFaul  v.  Ramsey,  20  How.  525,  15  L.  Ed.  1011,  holding 
matters  within  discretion  of  court  below,  not  open  to  review;  Fami  v. 
Tesson,  1  Black,  315,  17  L.  Ed.  69,  holding  no  hardship  to  compel  party 
to  pursue  remedy  according  to  law;  Van  Norden  v.  Morton,  99  U.  S.  381, 
25  L.  Ed.  455,  holding  unless  cause  of  action  comes  within  recognized  heads 
of  equitable  jurisdiction,  it  must  be  a  legal  cause;  Shuford  v.  Cain,  1 
Abb.  (U.  S.)  305,  Fed.  Cas.  12,823,  holding  unnecessary  to  pass  xrpon 
question  whether  blending  of  law  and  equity  allowable;  Pittsburgh  etc. 
R.  R.  V.  Keokuk  etc.  Co.,  68  Fed.  21,  15  C.  C.  A.  184,  holding  court  of 
equity  had  jurisdiction  to  entertain  bill ;  Abbott  v.  Union  etc.  Co.,  127  Ind. 
73,  26  N.  E.  154,  holding  United  States  Circuit  Court  has  power  in  a  chan- 
cery proceeding  to  foreclose  a  lien;  Cooper  v.  Armstrong,  3  G.  Greene, 
122,  holding  Supreme  Court  only  authorized  to  adjudicate  particular  suit 
on  errors  at  law;  Scott  v.  Billgerry,  40  Miss.  144,  holding  court  of  equity 
no  jurisdiction  over  a  suit  for  damages  to  personal  property;  dissenting 
opinion  in  Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  206,  majority  holding 
equitable  defense  to  legal  action  must  contain  all  essentials  of  a  bill  in 
equity. 
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Distinguished  in  Holmes  v.  Campbell,  12  Minn.  231,  allowing  amend- 
ment where  facts  alleged  show  plaintiff  entitled  to  equitable  relief;  Turner 
V.  AlthauSy  6  Neb.  67,  holding  legal  and  equitable  causes  of  action  may  be 
joined  under  code;  Smith  ▼.  Tosini,  1  S.  D.  638,  48  N.  W.  301,  holding 
chancery  rule  became  obsolete  on  adoption  of  code. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  266,  268. 

In  an  action  at  law  no  Ja4gmant  can  be  lawfully  entered  upon  a  verdict 
of  the  jury,  unless  It  find  as  to  matter  in  issue;  nor  can  a  Judgment  be  ren- 
dered upon  issues  not  found  hf  verdict. 

Approved  in  Ferkel  v.  Columbia  Clay  Works,  192  Fed.  120,  112  C.  C.  A. 
406,  holding  in  action  at  law  judgment  must  conform  to  verdict;  Holt  v. 
Van  Eps,  1  Dak.  Ter.  223  (214),  46  N.  W.  692,  holding  jury  having  failed 
to  find  as  to  ownership,  no  judgment  could  be  entered  upon  their  verdict; 
Handel  v.  Elliott,  60  Tex.  147,  holding  judgment  establishing  lien  not 
supported  by  verdict. 

Distinguished  in  Green  v.  Custard,  23  How.  486,  16  L.  Ed.  472,  holding 
judgment  so  far  as  it  treats  original  cause  of  action  a  nullity,  not  objec- 
tionable. 

Where  the  errors  are  apparent  upon  the  face  of  the  record,  a  Judgment 
is  open  to  revision  in»the  appellate  court  without  a  motion  to  arrest  Judgment 
or  an  exception  taken  in  the  court  below. 

Approved  in  Nalle  v.  Oyster,  230  U.  S.  177,  57  L.  Ed.  1444,  33  Sup.  Ct. 
1043,  holding  error  on  face  of  record  could  be  assigned  as  ground  for  re- 
versal, though  no  exception  taken;  Pangbum  v.  Buick  Motor  Co.,  211 
N.  T.  236,  105  N.  E.  426,  holding  appeal  from  judgment  on  findings  per- 
mitted review  of  findings  to  determine  whether  they  supported  judgment; 
Nichols  V.  Board  of  Commrs.  Albany  County,  13  Wyo.  8,  76  Pac.  682, 
where  final  judgment  is  not  supported  by  pleadings  or  findings,  it  may 
be  vacated  on  error  on  record  proper  without  bill  of  exceptions,  though 
no  exception  taken  to  proceedings  below;  Rogers  v.  Burlington,  3  Wall.  661, 
18  li.  Ed.  82,  holding  judgment  may  be  re-examined  upon  a  writ  of  error 
without  formal  bill  of  exceptions;  New  Orleans  R.  R.  Co.  v.  Morgan,  10 
Wall.  261,  19  L.  Ed.  893,  refusing  to  dismiss  writ  of  error  because  record 
entertains  no  bill  of  exceptions;  Coughlan  v.  Columbia,  106  U.  S.  11,  27 
L.  Ed.  76,  1  Sup.  Ct.  40;  homing  where  error  appears  upon  face  of  record, 
plaintiff  may  avail  himself  of  it  with  bill  of  exceptions;  Moline  Plow 
Co.  ▼.  Webb,  141  U.  S.  623,  85  L.  Ed.  881,  12  Sup.  Ct.  102,  holding  where 
record  shows  notes  barred  by  statute  of  limitations,  bill  of  exceptions  not 
necessary;  Holt  v.  Vp  Eps,  1  Dak.  Ter.  223  (214),  46  N.  W.  692,  holding 
error  can  be  urged  by 'Supreme  Court  where  all  issues  are  not  disposed  of; 
Lessee  of  Pomeroy  v.  State  Bank  of  Indiana,  1  Wall.  600,  17  L.  Ed.  641, 
holding  that  where  a  party  to  appeal  he  must  take  care  to  raise  the 
questions  of  law  to  be  revised;  New  Orleans  Ins.  Assn.  v.  Piaggio,  16 
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Wall.  386,  21  L.  Ed.  359,  holding  appellate  court  may  modify  judgment 
instead  of  awarding  a  new  trial;  Baltimore  ete.  R.  R.  Co.  ▼.  Trustees  of 
Sixth  Presbyterian  Chnrch,  91  U.  S.  130,  23  L.  Ed.  261,  affirming  judg- 
ment where  transcript  shows  no  error  existing  in  record;  Sowles  v.  United 
States,  21  Fed.  223,  holding  case  will  not  be  heard  in  incomplete  tran- 
script; Sedgwick  v.  Dawkins,  16  Fla.  201,  holding  ulinecessary  to  consider 
whether  under  cpde  errors  on  face  of  record  will  be  considered;  Madden 
v.  Lancaster  County,  65  Fed.  195,  12  C.  C.  A.  566,  holding  defendant 
does  not  waive  right  to  judgment  by  answering  oyer. 

Distinguished  in  Suydam  v.  Williamson,  20  How.  433,  15  L.  SA.  980, 
sustaining  judgment  where  record  shows  a  perfect  finding  by  the  jury. 
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12  How.  1-9,  13  Ik  Ed.  867,  lONEBS'  BANK  OF  DUBUQTIB  T.  IOWA. 

To  give  Saprame  Ooiin  Jiirifldlctlon  under  the  twenty-fifth  section  of  the 
JndlcUrj  met,  the  et»tiite,  drawn  into  question,  must  have  been  passed  hy  ^ 
States  a  member  of  the  XTnlon;  territorial  laws  are  not  comprehended  by  the 
act 

Approved  in  Downes  v.  BidweU,  182  XT.  S.  259,  45  L.  Ed.  1096,  21  Sup. 
Ct  776,  holding  Porto  Rico  not  purt  of  the  United  States  within  "uniform 
duty"  clause  of  Constitution;  Lyons  v.  Woods,  153  U.  S.  661,  38  L.  Ed. 
868,  14  Sup.  Ct.  964,  where  cases  are  collected  and  reviewed;  Saginaw 
Gas  light  Co.  v.  Saginaw,  28  Fed.  532,  in  general  discussion  of  jurisdic- 
tion under  twenty-fifth  section. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526. 

,  In  tlie  exercise  of  its  plenary  power  over  the  public  domain,  Congress  may 
establish  territorial  governments  and  invest  them  with  powers  of  legislation. 

Approved  in  Territory  v.  Long  Bell  Lumber  Co.,  22  Okl.  903,  99  Pac. 
916,  upholding  statute  of  Territory  of  Oklahoma  to  prevent  combinations 
in  restraint  of  trade  as  rightful  exercise  of  legislative  power  conferred 
on  territory ;  Territory  ^.  Scott,  3  Dak.  Ter.  400,  20  N.  W.  407,  asserting 
validity  of  act  of  territorial  legislature  changing  location  of  capital; 
Guild  V.  First  Nat.  Bank,  4  S.  D.  582,  57  N.  W.  504,  an  act  prescribing 
rates  of  interest  receivable  upon  obligations  to  pay  money;  Pimental 
V.  Marques,  8  N.  M.  197,  42  Pac.  165,  an  act  limiting  number  of  territorial 
officers;  Whitmore  v.  Hardin,  3  Utah,  130,  1  Pac.  467,  and  State  v.  Nor- 
man, 16  Utah,  466,  52  Pac.  989/  an  act  prescribing  jurisdiction  of  courts 
in  matters  of  divorce;  France  v.  Connor,  3  Wyo.  461,  27  Pac.  575,  affirm- 
ing power  of  Congress  to  amend  territorial  legislation  regarding  po- 
lygamy; Dred  Scott  v.  Sandford,  19  How,  501,  15  L.  Ed.  740,  arguendo* 

(391) 
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Annulment  by  Congress  of  part  of  a  territorial  law  does  not  impliedly 
make  the  residue  an  act  of  Congress. 

Approved  in  Honolulu  Rapid  Transit  etc.  Co.  v.  Wilder,  211  IT.  S.  142^ 
63  L.  Ed.  123,  29  Sup.  Ct.  46,  holding  general  ratification  by  Cong^ss  of 
charters  granted  by  Republic  of  Hawaii  did  not  make  charters  acts  of 
Congress;  United  States  v.  Church,  5  Utah,  373,  15  Pac.  479,  holding 
disapproval  by  Congress  of  part  of  corporate  charter  did  not  render  re- 
mainder an  act  of  Congress;  Northern  Pac.  R.  R.  Co.  y.  Barnes,  2  N.  D. 
350,  51  N.  W.  397,  upholding  act  of  1883,  taxing  gross  earnings. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  106,  46  L.  EdL  1077,  22 
Sup.  Ct.  780,  holding  act  o^  Congress  of  1890,  confirming  Arizona  ter* 
ritorial  act  of  1887,  which  constituted  board  of  loan  commissioners,  re- 
pealed that  act. 

Congress  in  creating  territorial  govemmente  and  in  conferring  on  them 
powers  of  general  legislation  reserved  the  power  to  disapprove  or  annul  sncb 
territorial  legislation  as  might  be  deemed  detrimental. 

Approved  in  Atchison  etc.  R.  Co.  v.  Sowers,  213  U.  S.  64,  53  L.  Ed.  699, 
29  Sup.  Ct.  397,  holding  act  of  territorial  legislature  remained  in  force 
till  annulled  by  Congress;  Denver  etc.  R.  Co.  v.  Wagner,  167  Fed.  83, 
92  C.  C.  A.  527,  holding  statute  of  Territory  of  New  Mexico  requiring 
notice  within  ninety  days  of  claim  of  damages  for  injuries  remained 
in  force  till  disapproved  by  Congress  and  applied  to  cause  of  action 
against  railroad  company  which  could  have  been  served  within  State; 
Board  of  Trustees  v.  Berryman,  156  Fed.  121,  upholding  special  charter 
granted  by  Territory  of  Washington  where  statute  granting  same  had 
remained  on  statute  books  many  years  without  expression  of  disapproval 
by  Congress;  Sawyer  v.  El  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  Ill,  108  S.  W. 
721,  upholding  statute  of  Territory  of  New  Mexico  requiring  notice  within 
ninety  days  of  claim  for  damages  for  injury,  when  not  disapproved  by 
Congress. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Cheyney  v.  Smith,  3  Ariz. 
161,  23  Pac.  687,  majority  holding  Rev.  Stats.,  §  1852,  as  amended  in 
1880,  is  mandatory  and  means  legislative  session  of  sixty  working  days 
and  not  sixty  consecutive  days;  Henderson  v.  Merchants'  Ins.  Co.,  25 
La.  Ann.  347,  to  point  that  Supreme  Court  has  no  jurisdiction  where 
record  shows  that  State  court  might  have  disposed  of  cause  without 
deciding  question  under  act  of  Congress  against  plaintiff  in  error. 

12  How.  9-21,  IS  L.  Ed.  871,  BINNS  v.  IiAWBENCE. 

Under  the  tariff  act  of  1846,  glass  tumblers,  having  the  entiie  surface 
or  bottom  smoothed  or  polished,  or  their  sides  figured  or  ornamented,  by  cat- 
ting or  grinding,  are  ''glass  cut,"  and  subject  to  duty  prescribed  therefor. 

Approved  in  dissenting  opinion  in  In  re  H.  B.  Claflin  Co.,  52  Fed. 
124,  2  C.  C.  A.  647,  majority  holding  hemstitched  handkerchiefs  not 
'liemmed  handkerchiefs/'  within  meaning  of  tariff  act. 
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12  How.  21-23,  13  Ik  Ed.  g75,  SMITH  ▼.  OI.ABK. 

All  parties  to  a  writ  of  error  must  he  named  therein;  the  name  of  one 
or'more  of  them  "and  others'*  Is  not  a  sufllclent  description  to  hring  those 
not  nluned  hefore  the  toort. 

Approved  in  The  Protector,  11  Wall.  87,  20  L.  Ed.  48,  holding  expres- 
sion "and  Co."  insufficient,  and  dismissing  appeal  in  admiralty;  The 
City  of  Lincoln,  19  Fed.  461,  holding  appeal  bond  defective  on  ground 
that  all  parties  not  named;  State  v.  CanReld,  40  Fla.  36,  42  L.  R.  A.  80, 
23  South.  508,  dismissing  writ  describing  parties  as  '^J.  A.  et  al." 

Distinguished  in  Gumbel  ▼.  Pitkin,  113  U.  S.  548,  549,  28  L.  Ed.  1129, 
1130,  5  Sup.  Ct.  617,  where  writ  of  error  gave  names  of  parties  as  found  ' 
in  record  below,  and  there  was  nothing  to  show  other  parties,  although 
parties  described  as  ''A.  B.  &  Co." ;  The  Natchez,  27  Fed.  310,  under  facts. 

Substitution  of  phrase  "et  al."  in  place  of  names  in  process,  plead- 
ings, etc.    Note,  14  Ann.  Oas.  578. 

12  How.  24-39,  13  L.  Ed.  877,  THBEDaiLL  ▼.  PIMTABD. 

lAws  giving  settlers  a  light  of  pre-emption  cannot  be  construed  to 
embrace  Indian  lands. 

Approved  in  Gaines  v.  Hale,  26  Ark.  185,  holding  settler  acquired  no- 
rights  by  location  and  cultivation  of  lands  previous  to  extinguishment 
of  Indians'  possessory  rights  therein. 

Pre-emptioner  of  public  lands  has  a  title  which  is  the  subject  of  sale. 
Approved  in  Waller  v.  Hughes,  2  Ariz.  126,  U  Pac.  127,  holding  pat- 
ented mines  taxable  under  chapter  1,  Comp.  Laws   1877;  Myers  v.  Croft, 

13  Wall.  296,  20  L.  Ed.  563,  2  Neb.  482,  and  Southerland  v.  Whitting- 
ton,  46  Ark.  289,  holding  patent  afterward  issued  to  pre-emptioner  inures 
to  benefit  of  his  grantee ;  Lamb  v.  Davenport,  18  Wall.  314,  21  L.  Ed.  762, 
afiGjrming  1  Sawy.  621,  Fed.  Cas.  8015,  holding  pre-emption  right  may 
be  basis  of  contract  to  pay  money  for  securing  patent;  Hussey  v.  Smith, 
99  U.  S.  22,  26  L.  Ed.  314,  and  Wright  v.  Shumway,  1  Biss.  26,  Fed.  Cas. 
18,093,  sustaining  validity  of  mortgage  on  public  lands  prior  to  issue 
of  patent;  Beley  v.  Naphtafy,  169  U.  S.  363,  42  L.  Ed.  779,  18  Sup.  Ct. 
357,  of  a  sale  by  grantee  of  original  pre-emptioner;  Kirkaldie  v.  Lar- 
rabee,  31  Cal.  457,  89  Am.  Dec.  206,  and  Spiess  v.  Neuberg,  71  Wis.  286, 
287,  6  Am.  St.  Rep.  214,  215,  37  N.  W.  419,  420,  holding  mortgagee  of 
pre-emption  right  estopped  from  denying  lien  of  mortgage;  Pierson  v. 
David,  1  Iowa,  29,  enforcing  vendor's  lien  after  patent  acquired  by  vendee; 
dissenting  opinion,  Spaulding  v.  Wood,  8  Wis.  215,  majority  holding  one 
of  two  joint  pre-emptioners  can  acquire  no  right  by  purchase  from  the 
other;  People  v.  Shearer,  30  Cal.  657,  and  Arnold  v.  Grimes,  2  Iowa,  13, 
15,  both  arguendo. 

Disapproved  in  McTye%v.  McDowell,  36  Ala.  48,  transferee  of  right  of. 
pre-emption  cannot  defeat  recovery  by  one  claiming  under  subsequent 
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patent  by  simply  showing  that  transferee,  prior  to  assignment  had  pre- 
emption right  to  land. 

Distinguished  in  Kellom  ▼.  Easley,  2  Abb.  (IT.  S.)  666,  1  Dill.  287, 
Fed.  Gas.  7668,  under  statnte  declaring  that  assignments  and  transfer* 
of  rights  prior  to  patent  shall  be  void;  Bowers  v.  Eelsecker,  14  Iowa, 
304,  holding  such  title  not  inheritable,  but  subject  to  sale  by  adminis- 
trator as  personalty;  Bray  ▼.  Ragsdale,  53  Mo.  172,  holding  pre-emption 
right  not  subject  to  levy  and  sale  on  execution. 

Settler  who^  having  a  pre-emption  ilgftt  to  public  lands*  sella  tiiem  to  a 
person  who  sells  them  to  a  third  party,  has  a  lien  upon  the  lands  for  the 
balance  of  the  purchase  money  due,  and  can  enforce  it  In  chancery,  notwith- 
standing  the  vendee  has  taken  out  a  patent  In  his  own  name  wider  a  subse- 
quent pre-emption  law. 

Approved  in  Petroski  v.  Minzgohr,  144  Mich.  358,  108  N.  W.  78,  de- 
fendant entering  complainant's  land  and  cutting  timber  thereon  under 
bill  of  sale  of  all  timber  defendant  might  remove  prior  to  certain  date» 
knowing  complainant  relied  on  tax  title,  could  not  acquire  original  title 
and  hold  adversely  to  complainant;  Nicholson  v.  Congdon,  95  Minn.  194» 
103  N.  W.  1036,  where  application  to  locate  land  under  Chippewa  treaty 
of  1855  is  accepted  and  approved  by  Land  Department,  equitable  title 
vests  in  applicant  though  price  not  then  paid;  Sherer  v.  Bullock,  23  Ark. 
730,  holding  where  vendee  is  permitted  to  locate  in  his  own  name  he 
cannot  plead  no  consideration  in  action  for  purchase  money ;  Lewis  v. 
Boskins,  27  Ark.  63,  64,  holding  purchaser  entering  into  possession  under 
bond  to  make  title,  is  estopped  from  denying  title  of  grantor  in  actiou 
to  recover  purchase  money;  Morris  v.  Ham,  47  Ark.  297,  1  S.  W.  521^ 
and  Hurd  v.  Hall,  12  Wis.  137,  ruling  similarly  where  vendee  takes  pos- 
session under  deed,  and  allowing  him  to  set  off  only  amount  paid  by 
him  to  perfect  title;  Lawton  v.  Howe,  14  Wis.  247,  ruling  similarly  as 
to  assignment  of  interest  in  school  land  certificates;  Wells  ▼.  Francis,. 
7  Colo.  421,  4  Pao.  64,  arguendo. 

Distinguished  in  Harkness  v.  Underbill,  1  Black,  325,  17  L.  Ed.  213,. 
where  parties  had  combined  to  defraud  government,  and  subsequent 
patent  held  not  to  inure  to  benefit  of  original  grantor;  also  in  Walworth 
T.  Miles,  23  Ark.  683,  under  facts. 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  R^.  703. 

Vendee  cannot  avail  himself  of  the  benefit  of  a  contract  of  sale  and  resist 
performance  of  it  on  his  part. 

Approved  in  Burgess  v.  Corker,  25  Idaho,  224,  136  Pac.  1129,  following* 
rule;  Pugh  v.  Stigler,  21  OkL  858,  97  Pac.  567,  holding  vendee,  in  pos- 
session under  bond  for  title,  to  avail  himself  of  defense  of  failure  of 
title,  must  offer  to  rescind  and  restore  premises;  Johnson  v.  Walker. 
25  Ark.  204,  holding  vendee  wishing  to  rescind  contract  must  offer  to 
put  vendor  in  statu  quo. 
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Miscellaneous.  Cited  in  In  re  Perdue,  2  Bank.  Reg.  183,  19  Fed.  Cas. 
220,  and  Gee  v.  McMillan,  14  Or.  274,  58  Am.  B«p*  316,  12  Pao.  419,  as 
instance  where  court  recognized  vendor's  lien. 

12  How.  39^7,  13  Ik  Ed.  883,  PABK8  ▼.  TUBNBB. 

Writ  of  error  brings  up  to  tbe  Supreme  Court  only  guestlons  of  law. 

Approved  in  Jeffries  v.  Mutual  life  Ins.  Co.,  110  U.  S.  309,  28  L.  Ed. 
157,  4  Sup.  Ct.  10,  refusing  to  review  finding  of  fact  by  lower  court 
showing  existence  of  contract ;  Dower  v.  Richards,  151  U.  S.  666,  38  L.  Ed. 
808,  14  Sup.  Ct.  455,  ruling  similarly  as  to  finding  of  fact  in  action  ol 
ejectment. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  R.  A.  799. 

Btatvte  of  Jeofails  applies  to  defects  in  verdicts,  wbere  tbe  court  can 
determine  what  was  the  substantial  finding  of  the  Jury,  and  that  it,  covered 
the  matter  in  issue,  the  Judgment  will  not  be  reversed  because  of  defects  in 
the  form  of  the  verdict. 

Approved  in  M'D^nald  v.  Nebraska,  101  Fed.  177,  41  C.  C.  A.  278, 
permitting  complaint  in  suit  by  State  treasurer  to  be  amended  so  as  to  sub- 
stitute State  as  plaintiff;  Railway  Ofilcials'  etc.  Ace.  Assn.  v.  Wilson, 
100  Fed.  370,  40  C.  C.  A.  411,  refusing  to  consider  merely  formal  objec- 
tion to  petition  which  might  have  been  cured  by  amendment,  when  ob- 
jection not  made  till  after  verdict;  National  Express  etc.  Co.  v.  Burdette, 
7  App.  D.  C.  559,  and  Tyler  v.  Mutual  District  Messenger  Co.,  13  App. 
D.  C.  268,  both  holding  section  954,  Revised  Statutes,  should  be  liber- 
ally construed;  Baltimore  etc.  R.  Co.  v.  Dougherty,  7  App.  Div.  D.  C*  382, 
where  finding  of  damages  by  jury  was  uncertain,  it  was  proper  for  court 
to  reduce  it  to  form  and  certainty  from  data  furnished  in  verdict;  Cox 
T.  High  Point  etc.  R.  Co.,  149  N.  C.  88,  16  Ann.  Oas.  474,  62  S.  E.  762, 
holding  verdict  for  "five  thousand"  as  damages  authorized  rendering  of 
judgment  for  so  many  dollars;  W.  P.  Callahan  A  Co.  v.  Chickasha  etc. 
Oil  Co.,  17  Okl.  554,  87  Pao.  334,  holding  where  general  judgment  was 
entered,  it  would  be  presumed,  in  absence  of  special  findings,  that  it  was 
based  on  all  evidence  admitted  and  held  com])etent  for  consideration; 
Snyder  v.  United  States,  112  U.  S.  217,  28  L.  Ed.  698,  5  Sup.  Ct.  119, 
holding  verdict  expressed  in  bad  English  sufficient  if  intention  of  jury 
manifest;  Hopkins  v.  Orr,  124  U.  S.  513,  31  L.  Ed.  525,  8  Sup.  Ct.  59i, 
holding  omission  of  word  "dollars"  in  verdict  in  assumpsit  does  not 
afi^ect  validity  of  judgment  thereon;  Paige  v.  Loring,  1  Holmes,  278, 
Fed.  Cas.  10,672,  holding  it  not  to  be  error  to  allow  plaintiff  to  remit 
excess  of  interest  found  in  verdict  and  then  affirm  verdict  so  amended; 
Bowden  v.  Bumham,  59  Fed.  755,  8  C.  C.  A.  248,  allowing  amendment  in 
attachment  suit;  Chaffee  v.  Pease,  10  Allen,  538,  construing  similar  stat- 
ute in  force  in  State;  Morsell  v.  Hall,  13  How.  215,  14  L.  Ed.  118,  hold- 
ing mere  failure  to  enter  formal  judgment  cannot  be  assigned  as  error; 
Osbom  V.  Altschul,  93  Fed.  383,  35  C.  C.  A.  354,  allowing  amendment 


12  How.  47-^9  NOTES  ON  U.  S.  REPORTS.  .         396 

of  verdict  in  ejectment;  dissenting  opinion  in  Less  ▼.  English,  85  Fed. 
.  476,  29  G.  G.  A.  275,  application  not  apparent;  A  Quantity  of  Manufac- 
tured Tobacco,  5  Ben.  468,  Fed.  Gas.  16,106a,  McKean  v.  Cutler,  48  N.  H. 
376,  and  Kent  v.  Bay  State  Gas  Go.,  93  Fed.  889,  all  arguendo. 

Miscellaneous.  Gited  in  United  States  v.  Norfolk  &  W.  Ky.  Go.,  114 
Fed.  686,  holding  where  plea  of  another  action  (which  is  on  appeal) 
pending  is  made,  court  in  deteimining  identity  of  controversy  looks  to 
evidence  and  opinion  of  court ;  Orescent  Live  Stock  Go.  v.  Butchers'  Union, 
120  U.  S.  146,  30  L.  Ed.  617,  7  Sup.  Gt.  474,  on  point  that  under  Louisi- 
*ana  practice,  State  Supreme  Gourt  may  review  questions  of  fact;  New 
Orleaiys  ▼.  Delamore,  34  La.  Ann.  1229,  apparently  erroneous;  McKean 
y.  Gutler,  48  N.  H.  375,  to  point  that  where  party  is  entitled  to  nominal 
damages  he  may  have  judgment  without  idle  formality  of  triaL 

12  How.  47-61,  13  L.  Ed.  887,  MONTAULT  ▼.  TTNTFED  STATES. 

After  the  treaty  of  peace  of  1703  bet'^een  Oreat  Britain,  France  and 
Spain  by  wUch  tbe  territory  between  the  Mississippi  and  Perdido  Biven  was 
ceded  to  Oreat  Britain,  tlie  French  authorities  could  ifot  grant  lands  therein. 

Approved  in  United  States  v.  Lynde,  11  Wall.  643,  20  L.  Ed.  234» 
Eslava  v.  Boiling,  22  Ala.  738,  ruling  similarly  as  to  cession  by  Spain 
in  such  territory;  Goffee  v.  Groover,  123  U.  S.  26,  81  L.  Ed.  61,  8  Sup. 
Gt.  14,  arguendo. 

Miscellaneous.  Gited  in  dissenting  opinion  in  McElvain  ▼.  Mudd,  44 
Ala.  71,  to  point  that  treaty  takes  effect  from  date  of  confirmation  by 
Gongress. 

12  How.  51-69,  13  L.  Ed.  889,  FABMEBS'  BANE  OF  VIBOINIA  ▼.  OBOVB8. 

Party  to  contract,  who  has  received  benefit  and  wishes  to  rescind  on  the 
ground  of  fraud,  must  offer  to  put  the  other  party  in  statu  quo. 

Approved  in  Gole  v.  Smith,  26  Golo.  511,  58  Pac.  1087,  holding  suit 
for  damages  for  breach  of  contract  is  an  affirmance  of  it  in  toto;  Rock 
Island  Implement  Go.  v.  First  Nat.  Bank  of  Horton,  9  Kan.  App.  98,  57 
Pac.  1050,  applying  rule  to  one  seeking  to  rescind  sale  of  personalty 
by  replevin,  where  title  and  possession  has  passed  to  vendee;  Buskirk 
Bros.  V.  Peck,  57  W.  Va.  372,  50  S.  E.  437,  applying  rule  in  construing 
forfeiture  clause  in  contract  of  sale  of  timber  on  tract  to  be  cut  and  re- 
moved within  specified  time;  Northern  Pacific  R.  R.  Go.  v.  Kindred,  3 
McGrary,  631,  14  Fed.  80,  holding  principal  may  repudiate  fraudulent 
conveyance  executed  by  agent,  upon  returning  consideration  received; 
Merrill  v.  Wilson,  66  Mich.  243,  33  N.  W.  721,  holding  that  bringing  suit 
by  grantor  to  recover  purchase  money  on  sale  of  lands  alleged  to  have 
i  been  secured  through  fraud  constitutes  affirmation  of  sale  and  precludes 

repudiation  on  ground   of  fraud;  Hill  v.  Harriman,   95   Tenn.  306,   32 

S.  W.  204,  holding  in  action  to  rescind  exchange  offer  to  return  stock  re- 

xeivcd  must  embrace  identical  stock,  and  not  greater  number  of  shares 
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at  lower  par  value ;  Curtis  t.  Brannon,  98  Tenn.  161,  38  S.  W.  1074,  hold- 
ing restoration  of  possession  to  vendor  an  indispensable  element  of  decree 
in  equity  in  favor  of  vendee  for  breach  of  covenant  of  seizin;  Lawrence 
▼.  Dana,  4  Cliff.  52,  Fed.  Cas.  8136,  arguendo. 

Rescission  by' one  party.    Note,  74  Am.  Dec.  661. 

Accord  and  satisfaction  Is  a  good  defense  to  an  action  on  a  Judgment 
on  a  hill  of  exchange. 

Approved  in  Savage  v.  Everman,  70  Pa.  St.  318,  10  Am.  Rep.  678, 
holing  acceptance  of  collateral  constitutes  satisfaction. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Rep.  419. 
Unexecuted  accord  by  mutual  promises  with  reciprocal^  rights  as  a 
satisfaction.    Note,  1  E.  R.  0.  405. 

12  How.  69-79,  13  L.  Ed.  893,  LESSIEnR  T.  PBIOB. 

If  the  Judgment  of  an  inferior  State  court  against  a  title  claimed  under 
an  act  of  Congress  is  afllrmed  by  a  divided  State  Supreme  Court,  a  writ  of 
error  lies  to  the  Supreme  Court  of  the  United  States. 

Approved  in  Hartman  v.  Greenhow,  102  U.  S.  676,  26^  L.  Ed.  278,  where 
State  court  was  divided  as  to  whether  mandamus  should  issue  to  compel 
tax  collector  to  receive  coupons  of  State  bonds  in  payment  of  taxes,  as 
provided  by  law  in  force  when  bonds  issued. 

Distinguished  in  Westhus  v.  Union  Trust  Co.,  168  Fed.  620,  94  C.  C.  A. 
95,  holding  judgment  of  affirmance  by  equally  divided  appellate  court 
conclusively  settled  rights  of  parties,  but  established  no  precedent  and 
did  not  control  inferior  courts. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  618. 

Orant  by  Congress  of  lands  to  be  suhseauently  located  passes  a  present 
title  to  the  amount  granted  which  becomes  absolute  upon  selection  and 
location. 

Approved  in  United  States  v.  Northern  Pac.  Ry.  Co.,  204  Fed.  488, 
holding  filing  of  lieu  land  selections  under  r^lroad  grant  was  ''entry'' 
under  land  laws  initiating  title;  United  States  v.  Oregon  etc.  R.  Co.,  186 
Fed.  879,  holding  act  of  1866,  granting  lands  to  Central  Pacific  Railroad 
did  not  give  railroad  any  rights  or  equities  thereunder  until  filing  of  its 
assent  that  it  took  lands  subsequently  earned  subject  to  proviso  of 
amendment  of  April  10,  1869;  McAllister  v.  Akanogan  County,  51  Wash. 
653,  24  L.  R.  A.  (N.  8.)  764,  100  Pac.  148,  holding  grant  of  right  of  way 
over  public  lands  for  highway  remained  in  abeyance  until  highway  was 
established  under  public  law;  Schulenberg  v.  Harriman,  21  Wall.  61, 
22  L.  Ed.  655,  Farmers'  Loan  etc.  Co.  v.  Henning,  8  Fed.  Cas.  1047,  and 
Swan  V.  Lindsey,  70  Ala.  518,  construing  grant  to  State  for  purpose  of 
aiding  in  construction  of  railroad  whose  lines  were  to  be  subsequently 
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located ;  New  York  Indians  ▼.  United  SUtea,  170  U.  8.  17,  42  L.  Sd.  9SS, 

18  Sup.  Ct.  534,  ruling  similarly  as  to  grant  of  lands  under  Indian  treaty; 
Sanger  v.  Sargent,  8  Sawy.  94,  Fed.  Gas.  12,319,  as  to  grant  of  land  to 
railroad  to  be  subsequently  located;  Chapman  v.  School  District,  Deady, 
113,  Fed.  Cas.  2607,  holding  Oregon  donation  act  to  be  grant  in  praesenti 
conveying  title  in  nature  of  conditional  fee;  Wineman  v.  Gastrell,  53 
Fed.  700,  3  C.  C.  A.  620,  and  Gaston  v.  Stott,  5  Or.  60,  where  grants 
were  of  swamp-lands' to  be  subsequently  identified;  Hi^ns  v.  Houghton, 
25  Cal.  256,  grant  of  school  lands  to  be  surveyed  by  government  survey- 
ors; Megerle  v.  Ashe,  27  Cal.  327,  328,  87  Am.  Dec.  78,  79,  holding  grant 
to  each  new  State  upon  its  admission  to  Union  vests  absolute  title  upon 
admission  of  State  and  selection  of  lands;  McNee  v.  Donahue,  76  Cal. 
504,  18  Pac.  *441,  construing  act  'Ho  grant  land  titles  in  the  State  of 
California";  Burlington  etc.  R.  R.  Co.  v.  Hayne,  19  Iowa,  141,  holding 
lands  included  in  grant  to  State  for  purpose  of  aiding  in  construction 
of  railroad  are  taxable  in  hands  of  railroad  when  located;  Fremont  and 
Mills  Counties  v.  Burlington  etc.  R.  R.  Co.,  22  Iowa,  129,  holding  void  a 
certification  by  Land  Department  to  third  party  after  grant  to  State; 
Courtright  v.  Cedar  Rapids  etc.  R.  R.  Co.,  35  Iowa,  399,  and  Wright  v. 
Gish,  94  Mo.  116,  6  S.  W.  706,  holding  grant  of  bank  to  be  made  certain 
by  location  of  railroad  lines  operated  as  formal  conveyance;  so  also  in 
Chicago  etc.  R.  R.  Co.  v.  Grinnell,  51  Iowa,  483,  1  N.  W.  718,  holding 
further  that  title  acquired  by  railroad  cannot  be  divested  by  act  author- 
izing change  in  line  of  road;  Hannibal  etc.  R.  R.  Co.  v.  Smith,  41  Mo. 
332,  holding  parol  evidence  admissible  to  bring  land  selected  within  grant 
by  Congress  for  purpose  of  aiding  railroad;  Northern  Pacific  R.  R.  Co. 
V.  Majors,  5  Mont.  130,  2  Pac.  328,  holding  where  act  provided  for  issu- 
ance of  patents  as  road  was  constructed,  company  acquired  right  to 
demand  patent  upon  construction  of  requisite  amount;  Strong  v.  Lehmer, 
10  Ohio  St.  98,  construing  grant  to  State  of  land  for  purpose  of  con- 
structing canals;  Johnson  v.  Ballon,  28  Mich.  397,  and  Lee  v.  Summers, 
2  Or.  268,  both  arguendo. 

Distinguished  in  Rice  ▼.  Minnesota  etc.  R.  R.  Co.,  1  Black,  381,  17 
L.  Ed.  154,  under  facts;  Hall  v.  Russell,  101  U.  S.  509,  25  L.  Ed.  832, 
as  to  act  which  did  not  contemplate  certain  grantee. 

Inceirtion  of  title  to  a  particular  tract  of  land  under  a  New  Bladxid  cer- 
tificate is  the  recording  of  the  plat  and  Burrey  in  the  recorder's  office. 

Approved  in  Hale  v.  Gaines,  22  How.  159,  16  L.  Ed.  269,  Rector  v. 
Ashley,  6  Wall.  150,  151,  18  L.  Ed.  785,  Gibson  v.  Chouteau,  13  Wall.  101, 
20  L.  Ed.  537,  Mackay  v.  Easton,  19  Wall.  633,  22  L.  Ed.  216,  Hot  Springs 
Cases,  92  U.  S.  713,  23  L.  Ed.  696,  Rector  v.  Gaines,  19  Ark.  85,  Ashley 
V.  Rector,  20  Ark.  369,  Gaines  v.  Hale,  26  Ark.  188,  190,  Holme  v.  Straut- 
man,  35  Mo.  303,  310,  and  Gibson  v.  Chouteau,  39  Mo.  560,  564,  594,  all 
construing  same  act;  Gray  v.  Givens,  26  Mo.  300,  holding  statute  of  limi- 
tations commenced  to  run  from  date  when  plat  of  survey  filed  with 
recorder. 
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Modified  in  Kingman  ▼.  Holthaus,  59  Fed.  319,  holding  tbat  while 
locator  acquired  no  title  as  against  United  States  nntil  recording,  he  had 
equitable  title  which  was  subject  to  transfer;  Block  v.  Morrison,  112 
Mo.  353,  20  S.  W.  342,  holding  that  locator  may  acquire  interest  prior  to 
recording  whic}i  is  subject  to  sale  on  execution. 

Under  the  New  Madrid  act  upon  location  of  land  by  settler  in  exchange 
for  lands  snxrendered,  concurrent  vestiture  of  titles  took  place. 

Approved  in  Roughton  v.  Knight,  156  Cal.  126,  103  Pac.  845,  holding 
"under  forest  lieu  act''  of  1897,  no  contract  for  exchange  arose  until 
selection  of  lieu  land  was  made  and  conveyance  of  base  tract  filed  in 
Land  Department. 

Miscellaneous.  Cited  in  Foley  v.  Harrison,  15  How.  447,  14  L.  Ed.  767, 
to  point  that  the  words  ''that  there  shall  be  granted  to  each  State," 
do  not  import  present  grant,  holding  that  State  could  not  give  title 
under  such  act;  Martin  v.  Bartow  Iron  Works,  35  Ga.  328,  erroneously; 
Daggett  ▼.  Bonewitz,  107  Ind.  279,  7  N.  E.  902,  to  point  that  govern- 
ment is  bound  by  its  contracts  to  some  extent  as  an  individual,  and  can- 
not revoke  grant  once  made  and  accepted. 

12  How.  79-87,  13  L.  Ed.  901,  HABBIS  ▼.  BTTNNELa 

Although  a  statute  containing  a  prohibition  and  a  penalty  makes  the  act 
wliidi  it  punisbes  unlawful,  it  does  not  follow  that  the  unlawfulness  of  the 
act  will  avoid  a  contract  made  in  contravention  of  the  statute;  the  intention 
of  the  legislature,  gathered  from  the  words  of  the  statute,  is  to  govern. 

Approved  in  Segal  v.  Fylar,  89  Conn.  295,  297,  L.  B.  A.  1915E,  747,  93 
Atl.  1027,  1028,  and  Garland  v.  Heckler,  233  Fed.  506,  both  upholding  con- 
tract of  firm  doing  business  under  assumed  name  without  complying  with 
statute  though  such  conduct  was  misdemeanor;  Kardo  Co.  v.  Adams,  231 
Fed.  968,  969,  where  existence  as  de  facto  corporation  was  established, 
existence  de  jure  could  not  be  collaterally  attacked;  In  re  Johnson,  224 
Fed.  186,  upholding  mortgage  loan  contract  between  brewing  company 
and  saloon-keeper  for  money  to  purchase  saloon  and  pay  liquor  license 
as  to  portion  for  purchase  of  saloon, ,  though  loan  by  wholesaler  to  re- 
tailers to  pay  license  was  prohibited  by  law  and  contract  was  void; 
In  re  Tennessee  River  Coal  Co.,  206  Fed.  806,  holding  prohibition  against 
foreign  corporation  doing  business  in  State  without  filing  charter  did 
not  avoid  mortgage  on  property  in  Tennessee  made  in  New  York  by  one 
New  York  corporation  to  another  to  secure  bond  issue;  Meader  Furniture 
Co.  V.  Commercial  Nat.  Safe  Deposit  Co.,  192  Fed.  623,  applying  rule  to 
contract  made  by  foreign  corporation  without  complying  with  laws  of 
Illinois,  and  holding  it  could  sue  on  contract  in  another  jurisdiction; 
In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  528,  where  carrier  delivered  goods 
in  violation  of  law,  without  requiring  surrender  of  bills  of  lading  and 
consignee  pledged  same  to  secure  loan  and  they  were  held  by  consignor 
when  consignee  became  bankrupt,  and  carrier  took  assig^nments  of  them, 
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carrier  could  recover  against  bankrupt  trustee  despite  violation  of  stat- 
ute; lingle  V.  Snyder,  160  Fed.  631,  87  C.  C.  A.  529,  where  contract  leas- 
ing grazing  lands  covered  partly  lands  owned  in  fee,  and  partly  inclosed 
public  lands,  it  was  void  as  to  both;  Dunlop  v.  Mercer,  156  Fed.  556,  86 
C.  G.  A.  435,  holding  Minnesota  statute  prohibiting  foreign  corporation 
not  complying  therewith  from  maintaining  actions  did  not'  prevent  Fed- 
eral court  from  determining  controversies  in  bankruptcy;  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.,  156  Fed.  19,  84  C.  C.  A.  167,  hold- 
ing corporation  was  not  doing  business  in  State,  and  contracts  not 
affected  by  provisions  of  State  statutes  relating  to  foreign  corporations; 
Baltimore  etc.  R.  Co.  v.  Hamburger,  156  Fed.  852,  853,  where  carrier  sold 
ticket  with  stipulation  thereon  against  its  transfer,  and  no  such  limita- 
tion appeared  on  published  schedule  of  fares,  such  stipulation  was  void, 
and  transfer  would  not  be  enjoined  at  suit  of  company;  Iowa  etc.  Min- 
ing Co.  V.  United  States  etc.  Co.,  146  Fed.  439,  where  foreign  corporation 
was  acting  as  corporation  in  Iowa  at  time  it  made  contract  sued  on,  it 
is  no  defense  to  action  thereon  that  it  had  no^t  complied  with  Code  Iowa, 
§  1637,  relating  to  filing  of  articles  of  incorporation  by  foreign  corpora- 
tions; Wood  V.  Krepps,  168  Cal.  388,  L.  R.  A.  1915B,  851,  143  Pac.  693, 
chattel  mortgage  to  personal  property  broker  to  secure  loan  is  not  /void 
nor  unenforceable  because  he  has  not  complied  with  ordinance  forbidding 
lien,  under  penalty,  to  carry  on  business  without  license;  Bentley  v.  Hurl- 
burt,  153  Cal.  801,  96  Pac.  892,  holdinj^  statute  as  to  recording  plat  before 
selling  town  lots  was  substantially  complied  with,  and  upholding  contract 
of  sale  of  lot;  Casserleigh  v.  Wood,  14  Colo.  App  272,  59  Pac.  1027,  up- 
holding contract  on  contingent  fee  to  supply  record  evidence  in  plaintiff's 
possession  required  to  establish  fact  necessary  to  prove  litigant's  interest 
in  suit;  Model  Heating  Co.  v.  Magarity,  2  Boyce  (Del.),  466,  (i.  R.  A. 
1915B,  655,  81  Atl.  397,  holding  where  purchaser  from  foreign  corporation 
not  complying  with  State  law  retained  benefit  of  contract  it  could  be  en- 
forced against  him;  Toole  v.  Wiregrass  Development  Co.,  142  Qa.  65, 
82  8.  E.  517,  holding  failure  to  comply  with  statute  requiring  dealers  in 
realty  to  register  and  pay  license  tax  in  each  county  did  not  avoid  con- 
tracts .made  by  them;  Vermont  Loan  etc.  Co.  v.  Hoffman,  5  Idaho,  383, 
95  J^m,  St.  Rep.  188,  49  Pac.  316,  holding  Idaho  statute  requiring  license 
and  payment  of  tax  before  commencing  money-lending  business  and 
punishing  violation,  does  not  defeat  right  of  violator  to  recover  money 
loaned;  Collier  Shovel  etc.  Co.  v.  City  of  Washington,  38  Ind.  App.  374, 
76  N.  E.  123,  holding  void  contract  by  city  to  donate  sum  to  corpora- 
tion to  procure  factory  to  be  maintained,  and  city  could  not  recover  on 
bond  of  corporation  for  failure  to  perform;  State  v.  American  Book  Co., 
69  Kan.  10,  1  L.  R.  A.  (N.  S.)  1041,  76  Pac.  414,  contracts  made  with' 
foreign  ^corporation  before  it  has  obtained  permission  to  do  business  in 
State  are  not  subject  to  cancellation  for  such  reason;  Tolerton  etc.  Stet- 
son Co.  V.  Ferguson,  84  Minn.  501,  88  N.  W.  21,  holding  Laws  1895,  c.  332, 
does  not  prohibit  foreign  corporations  from  doing  business  in  State  with- 
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out  appointment  of  agent  upon  whom  to  serve  stunmons;  Smith  Rolfe 
Co.  V.  Wallace,  41  Okl.  646,  139  Pac.  249,  holding  contracts  of  foreign 
corporation  made  while  in  default  as  to  license  tax  were  not  void  nor 
unenforceable;  Hughes  v.  Snell,  28  Okl.  833,  Ann.  Gas.  1912D,  374,  34 
L.  B.  A.  (N.  8.)  1133,  115  Pac.  1107,  holding  failure  of  real  estate  agent  . 
to  pay  license  l;ax  did  not  prevent  recovery  of  his  conmiission;  Kern 
V.  Feller,  70  Or.  151,  140  Pac.  739,  holding  failure  of  person  laying  out 
town  site  to  comply  with  law  requiring  plat  to  be  recorded  before  sale  of 
lots  did  not  prevent  title  vesting  in  vendee;  A.  £.  Sutton  &  Co.  v.  Coast 
Trading  Co.,  49  Wash.  700,  96  Pac.  430,  where  certificate  of  persons  do- 
ing business  under  assumed  name  was  filed  after  making  contract  but 
before  suit,  suit  could  be  maintained  thereon;  Laun  v.  Pacific  Mut.  etc. 
Ins.  Co.,  131  Wis.  566,  9  L.  R.  A.  (N.  S.)  1204,  111  N.  W.  663,  holding 
life  policy  issued  under  agreement  to  rebate  premiums  was  valid,  though 
company  prohibited  from  offering  rebates;  dissenting  opinion  in  Hanover 
Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  436,  436,  48  C.  C.  A.  482,  ma-  , 
jority  holding  where  statute  commands  and  prohibits  doing  of  certain 
acts  and  presents  penalties  for  violation,  courts  cannot  inflict  other  pen- 
alties for  its  violation  upon  parties  not  namied  therein;  McBroom  v. 
Scottish  Investment  Co.,  153  U.  S.  323,  38  L.  Ed.  731,  14  Sup.  Ct.  854, 
Darby  v.  Boatman's  Savings  Inst.,  1  Dill.  149,  4  Bank.  Reg.  196,  Fed. 
Cas.  3571,  Bandel  v.  Isaac,  13  Md.  224,  and  Farmers'  Bank  v.  Burchard, 
33  Vt.  387,  applying  rule  in  construing  statute  against  usury  and  hold- 
ing that  violations  of  such  statutes  render  contracts  void  as  to  excess  of 
interest  above  legal  note  only;  National  Exchange  Bank  v.  Moore,  2 
Bond,  176,  1  Bank.  Reg.  124,  Fed.  Cas.  10,041,  and  Wiley  v.  Starbuck, 
44  Ind.  314,  statute  providing  for  forfeiture  of  all  interest  charged  does 
not  prevent  recovery  of  principal  debt;  Union  Gold  Mining  Co.  ▼.  Na- 
tional Bank  of  Central  City,  96  U.  S.  641,  24  L.  Ed.  649  (af&rmingdL 
Colo.  543),  Stewart  v.  National  Union  Bank,  2  Abb.  (U.  S.)  433,  Fed. 
Cas.  13,435,  all  holding  that  a  defendant  sued  by  a  national  bank  for- 
money  loaned  him  cannot^ set  up  that  the. amount  of  the  loan  exceeded 
that  prescribed  by  act  of  Congress;  Union  National  Bank  v.  Matthews, 
98  U.  S.  627,  25  L.  Ed.  190,  holding  acceptance  of  deed  of  trust  as  security 
for  loan  not  within  charter  prohibition  against  holding  real  estate  under 
mortgage;  The  Manistee,  5  Biss.  384,  Fed.  Cas.  9027,  allowing  recovery 
upon  marine  insurance  policy  isued  in  disregard  of  statutory  provisions; 
Sortwell  V.  Hughes,  1  Curt.  248,  Fed.  Cas.  13,177,  and  Green  v.  Collins, 
3  Cliff.  500,  Fed.  Cas.  5755,  upon  contracts  for  sale  of  liquors,  executed 
in  another  State,  although  such  contracts  prohibited  by  law  of  State 
where  suit  brought  and  liquor  was  intended  for  shipment  to  that  State; 
Dowell  V.  Applegate,  7  Sawy.  235,  7  Fed.  883,  holding  deed  not  stamped 
as  required  by  revenue  act  is  not  void  in  absence  of  fraudulent  intent; 
Jarvis-Conklin  Mtg.  Trust  Co.  v.  Willhoit,  84  Fed.  516,  517,  holding 
although  notary  acknowledging  mortgage  was  disqualified  on  ground  of 
IV— a« 
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interest,  snch  fact  could  not  be  set  up  in  action  by  bona  fide  holder 
of  notes  secured  by  such  mortgage;  Cannon  v.  McNab,  48  Ala.  101, 
where  violation  of  charter  by  bank  in  circulating  notes  as  currency  held 
not  to  vitiate  cdntract  involving  circulation  of  such  notes;  Sherwood 
V.  Alvis,  83  Ala.  119,  S  Am.  St.  Bep.  697,  3  South.  308,  Washburn  Mill 
Co.  V.  Bartlett,  3  N.  D.  144,  54  N.  W.  544,  and  Wright  v.  Lee,  2  S.  D.  612, 
51  N.  W.  711,  all  holding  unauthorized  contract  executed  by  foreign 
corporation  cannot  be  avoided  by  person  who  has  received  benefit  there- 
under; Walter  A.  Wood  Mowing  etc.  Co.  v.  Caldwell,  54  Ind.  278,  28 
Am.  Bep.  647,  holding  act  prescribing  conditions  upon  which  foreign 
corporation  may  do  business  in  State  merely  abates  corporation's  right 
of  actit)n  until  compliance  with  statute;  Pangfoom  v.  Westlake,  36  Iowa, 
549,  Bemis  v.  Becker,  1  Kan.  249,  and  De  Mers  v.  Daniels,  39  Minn.  159, 
39  N.  W.  99,  all  holding  act  providing  penalty  for  selling  town  lots 
before  plats  recorded  does  not  vitiate  sale  so  made;  Cochran  v.  Ripy, 

13  Bush,  509,  holding  violation  of  law  by  warehouseman  in  issuing  re- 
ceipt for  goods  not  in  his  warehouse  cannot  affect  rights  of  innocent 
purchaser  of  receipt;  Block  v.  Oliver,  102  Ky.  272,  43  S.  W.  240,  holding 
violation  of  law  in  issuing  duplicate  warehouse  receipts  cannot  affect 
holder's  rights;  Kent  v.  Mojonier,  36  La.  Ann.  261,  holding  law  pro- 
hibiting execution  of  contracts  except  in  firm  name  will  not  operate  to 
prevent  recovery  on  contract,  executed  by  partner,  against  person  who 
has  accepted  benefit;  Wolfe  v.  Joubert,  45  La.  Ann.  1105,  21  L.  R.  A. 
774,  13  South.  808,  ruling  similarly  as  to  mortgage  so  executed;  Bur- 
bank  V.  McDuffee,  65  Me.  136,  holding  sale  made  by  unlicensed  peddler 
is  not  void  although  peddler  liable  to  ])enalty,  and  goods  carried  liable 
-to  forfeiture ;  Lester  v.  Howard  Bank,  33  Md.  564,  3  Am.  Rep.  213,  hold- 
ing provision  in  charter  prohibiting  director  of  bank  from  borrowing 
money  from  bank  does  not  exempt  director  from  liability  for  money 
loaned  in  violation  of  provision;  Kelley  v.  Newburyport  R.  R.,  141  Mass. 
498,  6  N.  E.  747,  holding  statute  prescribing  mode  of  executing  con- 
tracts by  corporation,  does  not  affect  liability  of  corporation  on  con- 
tract irregularly  executed;  Farmers'  etc.  Savings  Co.  v.  McCabe,  73  Mo. 
App.  555,  holding  act  prohibiting  loans  upon  personal  security  does  not 
vitiate  loans  made  in  violation  thereof;  Pine  River  Bank  v.  Hodsdon, 
46  N.  H.  120,  holding  where  charter  of  bank  requires  subscriptions  to  be 
paid  in  cash,  and  subscriber  is  allowed  to  give  note,  he  cannot  set  up 
violation  of  charter  in  action  on  such  note;  Hill  v.  Spear,  50  N.  H.  278, 
279,  9  Am.  Bep.  229,  230,  holding  mere  belief  on  part  of  vender  of  liquors 
that  vendee  intends  to  sell  in  violation  of  law.  of  another  State  will  not 
vitiate  sale;  State  v.  Buttles,  3  Ohio  St.  321,  where  facts  raised  pre- 
sumption that  State  had  ratified  unauthorized  act  of  agents  in  issuing 
bonds;  Vining  v.  Bricker,  14  Ohio  St.  334,  holding  statute  prohibiting 
sale  of  diseased  sheep  does  not  vitiate  note  given  as  consideration  for 
£uch  sale;  Tod  v.  Wick,  36  Ohio  St.  389,  where  statute  prescribing  form 
for  executing  notes  given  for  sale  of  patent  rights  held  not  to  affect 


403  HARRIS  v.  RUNNELS.  12  How^  79-87 

lights  of  bona  Me  indorsees;  Fairly  v.  Wappoo  Mills,  44  S.  C.  252,  29 
Ii.  B.  A.  225^  22  S.  £.  118,  holding  noncompliance  with  law  requiring 
brokers  to  take  ont  license  does  not  render  contracts  void;  Ross  v.  Crow, 
9  Baxt.  422,  424,  425,  holding  sale  of  brandy  before  payment  of  internal 
revenne  tax  is  not  void  unless  made  with  intent  to  evade  tax;  Wroten 
V.  Armat,  31  Gratt.  255,  denying  right  of  mortgagor  to  set  up  want  of 
power  in  bank  to  take  mortgages,  as  defense  to  action  to  recover  loan; 
Kiemeyer  ▼.  Wright,  75  Va.  243,  40  Am.  Bep.  722,  holding  noncompliance 
with  statute  requiring  fertilizers  to  be  labeled  does  not  render  sale  void; 
Burck  Y.  Taylor,  152  U.  S.  649,  88  L.  Ed.  584,  14  Sup.  Ct.  701,  American 
Buttonhole  etc.  Co.  v.  Moore,  2  Dak.  Ter.  291,  8  N.  W.  135,  and  Sanford 
▼.  Duluth  etc.  Elevator  Co.,  2  N.  D.  16,  48  N.  W.  438,  all  arguendo. 

Actions  on  illegal  contracts.    Note,  25  Am.  Bep.  677. 

Validity  of  contract  entered  into  by  partnership  which  has  failed  to 

comply  with  statute  regulating  doing  of  business.    Note,  Ann.  Oaa. 

19130,  700. 
Validity  of  contracts  in  business  transaction  of  which  is  misdemeanor. 

Note,  12  L.  R.  A.  (N.  S.)  578,  579,  580,  585,  588,  598. 

When  a  statute  containing  a  prohibition  and  a  penalty  is  silent,  and  con- 
tains notliing  from  which  the  contrary  can  be  properly  inferred,  a  contract 
made  in  contravention  of  it  is  void. 

Approved  in  Loomis  v.  People's  Const.  Co.,  211  Fed.  458,  128  C.  C.  A. 
125,  where  West  Virginia  corporation  contracted  to  make  concrete  sewer- 
pipe  for  sewer  in  Wisconsin,  not  having  complied  with  Wisconsin  law 
relating  to  foreign  corporations  doing  business  in  State,  such  contract  was 
wholly  void;  Rothwell  v.  Gibson,  121  Mo.  App.  283,  98  S.  W.  802,  where 
statute  forbade  agent  offering  realty  for  sale  without  authority  of  owner, 
agent  violating  statute  could  not  recover  conamission  on  sale;  Levison  v. 
Boas,  150  Cal.  193,  11  Ann.  Gas.  712,  12  L.  R.  A.  (N.  8.)  575,  88  Pao.  828. 
holding  void  contract  of  pledge  made  with  pawnbroker  without  license; 
Oliver  Co.  v.  Louisville  Realty  Co.,  156  Ky.  632,  Ann.  Gas.  19150,  565,  61 
Ij.  R.  a.  (N.  S.)  293,  161  S.  W.  672,  holding  void  contract  of  foreign  cor- 
poration made  without  complying  with  statute  requiring  designation  of 
State  agent;  United  Shoe  Machinery  v.  Ramlose,  210  Mo.  654,  109  S.  W. 
573,  holding  void  leases  of  machinery  to  be  used  in  State  made  in  another 
State  by  foreign  corporation  not  complying  with  State  l^ws;  Montgomery 
V.  Whitbeck,  12  N.  D.  393,  96  N.  W.  329,  where  all  policy  holders  in  mutual 
insurance  company  are  on  same  -footing,  no  estoppel  will  be  indulged 
a^inst  any  member  asserting  ultra  vires  nature  of  business  done;  Amer- 
ican Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  537,  9  L.  R.  A.  (N.  S.)  1176, 
108  N.  W.  19;  holding  foreign  corporation  could  not  sue  on  contract  made 
in  State  unless  statutes  were  fully  complied  with  before  contract  was 
made ;  Poling  v.  Board  of  Education,  56  W.  Va.  256,  49  S.  E.  150,  contract 
in  violation  of  statute  against  corruption  in  office  is  void  and  unenforce- 
4tble;  filler  v.  Ammon,  145  U.  S.  426,  86  L.  Ed.  762,  12  Sup.  Ct.  886,  Lang 
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T.  Lynch,  38  Fed.  490,  4  L.  B.  A.  882,  Loranger  ▼.  Jardic^  £6  Micli.*^20, 
23  N.  W.  203,  Solomon  v.  Dreschler,  4  Minn.  280,  refusing  to  enforce  con- 
tracts made  in  violation  of  laws  prohibiting  sale^  of  liquor;  dissenting 
opinion  in  Hill  v.  Spear,  50  N.  H.  287;  In  re  Pitt|)ck,  2  Sawy.  421,  423, 
424,  8  Bank.  Beg.  83,  84,  85,  87,  Fed.  Cas.  11,189,  construing  statute  con- 
taining unqualified  prohibition  against  receiving  usurious  interest;  In  re 
Comstock,  3  Sawy.  224,  11  Bank.  Reg.  175,  176,  Fed.  Cas.  3078,  a  statute 
prescribing  conditions  upon  which  foreign  corporations  may  do  business 
in  State;  Powhattan  Steamboat  Co.  v.  Appomattox  R.  R.  Co.,  19  Fed. 
Cas.  1239,  holding  void  a  contract  executed  on  Sunday;  Savings  Bank  of 
Kansas  v.  National  Bank  of  Commerce,  38  Fed.  803,  holding  contract 
based  solely  upon  consideration  of  money  lost  at  "faro"  void  as  violating 
laws  against  gambling;  Cutting  v.  Florida  Ry^  etc.  Co.,  43  Fed..  750,  hold- 
ing contract  allowing  discrimination  in  freight  rates  void  if  in  violation 
of  statute  making  such  discrimination  a  criminal  offense;  Chadwick  ▼. 
Gulf  States  Land  etc.  Co.,  74  Fed.  618,  20  C.  C.  A.  563,  holding  void  a  deed 
executed  by  a  notary  in  violation  of  act  making  it  misdemeanor  to  acknowl- 
e^e  sales  unless  all  taxes  paid;  Noble  v.  Cullom,  44  Ala.  562,  holding 
void  a  contract  to  furnish  arms  to  aid  in  Rebellion;  McEwen  v.  Gilker, 
38  Ind.  235,  a  contract  made  by  city  council  for  improvement  of  streets 
without  advertising  for  bids  according  to  statute;  Vanmeter  v.  Spurrier, 
94  Ky.  31,  21  S.  W.  339,  and  McConnell  r.  Kitchens,  20  S.  C.  438,  47  Am. 
Rep.  850,  contracts  for  sale  of  fertilizer  not  labeled  as  required  by  stat- 
ute; Graves  v.  Johnson,  156  Mass.  212,  82  Am.  St.  Bep.  447,  15  L.  B.  A. 
837,  30  N.  E.  819,  holding  sale  of  liquor  with  knowledge  that  it  is  to  be 
resold  by  purchaser  in  State  where  such  sales  prohibited  will  not  support 
action  for  purchase  price;  Lycoming  Ins.  Co.  v.  Wright,  55  Vt.  533,  hold- 
ing void  a  policy  of  insurance  written  by  foreign  corporation  before  com- 
pliance with  State  law;  Clarke  v.  Lincoln  Lumber  Co.,  59  Wis.  658,  18 
N.  W.  494,  construing  statute  prohibiting  issue  of  stock  by  corporation 
at  less  than  par  value;  dissenting  opinion  in  Kellogg  v.  Hickman,  12  Colo. 
273,  21  Pac.  331,  majority  holding  that  mere  irregularity  in  printing 
ballots  will  not  render  returns  void,  in  absence  of  fraud. 

Distinguished  in  Cashin  v.  Pliter,  168  Mich.  387,  Ann.  Oas.  19130,  697, 
134  N.  W.  483,  holding  contract  made  by  persons  doing  business  under 
assumed  name  without  complying  with  law  requiring  registration  of  real 
names  was  unenforceable  at  instance  of  offending  party  only;  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  733,  28  L.  Ed.  1138,  5  Sup.  Ct.  741,  holding 
that  act  prohibiting  foreign  corporations  from  doing  business  except  on 
certain  terms  did  not  embrace  single  contract  for  manufacture  and  delivery 
of  machinery;  Gunter  v.  Leckey,  30  Ala.  595,  refusing  to  hold  sale  of 
slave  void  in  absence  of  proof  that  person  selling  violated  statute  imposing 
tax  upon  "negro  traders." 

Statute  of  Mississippi  of  June,  1822,  respecting  the  sale  of  slaves  brougbt 
into  that  State,  does  not  make  void  a  note  given  for  the  price  of  such  slaves. 
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Criticised  in  Moore  v.  Clopton,  22  Ark.  128,  129,  and  Deans  v.  McLen- 
don,  30  Miss.  360,  361,  construing  same  act* 

If  effects  and  consequences  result  from  Interpretation  of  statute  con- 
trary to  policy  wliich  It  discloses,  sucli  interpretation  must  be  rejected. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  478, 
applying  rule  in  construing  section  268,  Judicial  Code,  relating  to  con- 
tempts; Barriere  v.  Depatie,  219  Mass.  36,  106  N.  £.  573,  applying  rule 
to  statutes  providing  for  supervision  of  plumbing  and  licensing  plumbers. 

12  How.  88-97,  13  Lu  Ed.  905,  XTNITED  STATES  ▼.  BROMLEY. 

Faper  folded  in  the  form  of  a  letter  not  sealed,  containing  an  order  for 
merchandise,  is  "mailable  matter"  within  the  meaning  of  the  act  of  1846, 
«nd  the  carriage  of  such  a  letter  subjects  the  master  of  a  steamboat  running 
regnlarly  on  a  mail  route,  to  a  penalty. 

Approved  in  United  States  ▼.  Huggett,  40  Fed.  642,  construing  act  pre- 
scribing penalty  for  sending  obscene  matter  through  mails. 

Validity  and  construction  of  statutes  prohibiting  carriage  of  mailable 
matter  over  post  routes  otherwise  than  in  mails.  Note,  21  Ann. 
Oas.  704,  705. 

The  act  of  1845,  ''for  the  prevention  of  frauds  on  the  revenue  of  the 
postoffice  department,"  is  a  revenue  law  within  the  meaning  of  the  act  of 
May  31,  1844,  as  to  error  and  appeals. 

Approved  in  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  325,  79  C.  C.  A. 
259,  on  removal  of  equity  suit  to  Federal  court  it  must  conform  to  prac- 
tice in  force  in  such  court;  State  v.  Gordon,  266  Mo.  406,  181  S.  W.  1020, 
holding  "revenue''  of  State  meant  annual  and  current  income  of  State, 
however  derived;  Warner  v.  Fowler,  4  Blatchf.  314,  Fed.  Cas.  17,182, 
ruling  similarly  as  to  act  providing  penalty  for  failure  to  deliver  letters 
an^  holding  cause  removable  to  Circuit  Court. 

Distinguished  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  588,  591,  592, 
holding  reclamation  act  of  June  17,  1902,  was  not  "revenue  law"  within 
meaning  of  statute  as  to  removal  of  suits  brought  in  State  courts  against 
United  States  oflScer;  People's  United  States  Bank  v.  Goodwin,  162  Fed. 
942,  holding  action  for  liber  against  assistant  attorney  general  for  post- 
office  department,  based  on  fraud  order  against  plaintiff  was  not  removable 
from  State  court;  Ward  v.  Congress  Const.  Co.,  99  Fed.  605,  39  C.  C.  A. 
669,  holding  action  against  corporation  engaged  in  building  postoffice 
under  contract  with  Treasury  Department  is  removable  to  Federal  court; 
United  States  v.  Norton,  91  U.  S.  569,  23  L.  Ed.  455,  holding  "an  act  to 
establish  a  postal  money  order  system,"  not  a  revenue  law  within  meaning 
of  an  act  •  .  .  for  the  punishment  of  certain  crimes  against  the  United 
States ;  United  States  v.  James,  13  Blatchf.  209,  Fed.  Cas.  15,464,  holding 
"an  act  increasing  the  rate  of  postage  on  certain  mail  matter,"  ia  not  a 
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bill  for  "raising  revenue/'  within  the  constitutional  clause  defining  the 
powers  of  the  House  of  Representatives. 

What  are  revenue  acts  which  must  originate  in  lower  branch  of  legis- 
lature.   Note,  36  L.  R.  A.  190. 

12  How.  98-111,  IS  Lu  Ed.  909,  NEILSOIT  v.  I.AGOW. 

Act  of  18^0,  forbidding  the  United  States  ftom  acquiring  title  to  land 
except  as  specially  authorized  by  Congress,  does  not  apply  where  land  ia  takea 
as  security,  for  debt. 

Approved  in  Van  Brocklin  v.  Tennessee,  117  tJ.  S.  154,  80  L.  Ed.  846, 
6  Sup.  Ct.  672,  asserting  power  of  United  Stft^  to  purchase  land  for 
amount  of  Federal  tax  due  thereon;  Dikes  v.  Miller,  25  Tex.  Supp.  290, 
78  Am.  Dec.  572,  holding  State  may  take  lands  as  security  for  debt^ 
Territory  *v.  Golding,  3  Utah,  48,  5  Pac.  550,  sustaining  mortgage  given 
to  territory  by  public  officer  to  secure  indebtedness  due  to  defalcation; 
Dickson  v.  United  States,  125  Mass.  315,  28  Am.  Rep.  238,  holding  that 
United  States  may  take  land  under  will;  Eight  Hundred  and  Fifty  Bales 
of  Cotton,  Blatchf.  Pr.  326,  Fed.  Cas.  4318,  to  point  that  United  States, 
in  relation  to  proprietorship  of  property,  have  the  same  rights  and  lia- 
bilities as  natural  i)ersons. 

Conveyance  in  trust  vests  a  legal  estate  in  'the  trustees  commensurate 
with  the  interest  which  they  must  convey  in  execution  of  the  trust. 

Approved  in  United  States  v.  Devereux,  90  Fed.  186,  32  C.  C.  A.  664^ 
following  rule;  Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  471,  18  L.  Ed.  873, 
holding  that  trust  estate  cannot  continue  beyond  period  required  for 
purposes  of-  trust,  and  trustees  take  only  chattel  interest  where  trust 
does  not  require  higher  estate;  Ward  v.  Amory,  1  Curt.  427,  Fed.  Cas. 
17,146,  ruling  similarly  as  to  trust  created  by  will;  Alger  v.  Anderson,  78 
Fed.  733,  as  to  title  of  executor;  Spratt  v.  Livingston,  32  Fla.  525,  22 
1m*  R.  a.  459,  14  South.  165,  holding  receiver  of  corporation  has  same 
powers  as  previously  vested  in  corporation  under  charter ;  Brink  ▼.  Michael, 
31  Pa.  St.  170,  holding  trustee  takes  life  estate  where  trust  is  for  benefit 
of  person  during  his  life;  Webster  v.  Cooper,  14  How.  499,  14  L.  Ed.  515, 
rule  held  inapplicable  where  devise  showed  intention  to  have  legal  title 
vest  in  cestuis  que  trust. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Rep.  270.' 

If  land  be  conveyed  to  trustees,  in  trust  to  sell  and  convey  a  fee  simple* 
they  take  a  fee,  without  words  of  limitation. 

Approved  in  Neilson  v.  Lagow,  4  Ind.  608,  following  rule  after  cause 
remanded  to  State  cdurt;  also  in  Young  v.  Commissioners,  53  Fed.  899, 
holding  omission  of  word  "heirs"  in  deed  from  city  to  trustees  did 
not  affect  power  to  convey  fee;  Ewing  v.  Shannahan,  113  Mo.  194,  20 
S.  W.  1066,  construing  statute  providing  similar  rule;  Melick  v.  Pidcock, 
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44  N.  J.  Eq.  541,  6  Am.  St.  Bep.  906,  15  Atl.  6,  holding  trustee  xmder 
deed  in  trost  for  use  and  benefit  of  C  and  heirs  forever,  took  title  in  fee. 

Neeessity  of  word  "heirs"  to  pass  fee  to  trustee.  Note,  2  L.  S.  A. 
(N.  S.)  177. 

Where  the  record  does  not  show  that  the  State  court  in  fact  decided  the 
cause  upon  a  question  of  local  law,  the  Supreme  Court  will  not  infer  that 
it  did  so,  if  such  decision  would  be  erroneous. 

Approved  in  Adams  v.  Russell,  229  IT.  S.  359,  57  L.  Ed.  1226,  33  Sup. 
Ct.  846,  holding  court  would  not  review  judgment  of  State  court  resting 
on  Federal  and  non-Federal  grounds,  when  latter  were  sufficient  to  sustain 
it;  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  276,  67  L.  Ed.  1186, 
33  Sup.  Ct.  858,  holding  where  case  was  decided  on  Federal  question, 
fact  that  it  might  have  been  decided  from  non-Federal  viewpoint,  did 
not  deprive  Supreme  Court  of  jurisdiction;  Maguire  v.  Tyler,  8  Wall. 
665,  19  L.  Ed.  325,  Tyler  v.  Maguire,  17  Wall.  280,  21  L.  Ed.  582,  and 
Klinger  v.  Missouri,  13  Wall.  263,  20  L.  Ed.  637,  in  all  of  which  record 
showed  that  question  of  title  under  act  of  Congress  was  involved;  United 
States  V.  Lynch,  137  U.  S.  287,  34  L.  Ed.  703,  11  Sup.  Ct.  117,  arguendo. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  B.  A.  880. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  Stata  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474,  477. 

12  How.  111-125^  18  L.  Ed.  915,  WnJ.TAMH  T.  OLIVEB. 

To  give  the  Supreme  Court  Jurisdiction  under  the  twenty-fifth  section 
of  the  Judiciary  act,  it  is  not  only  necessary  that  some  one  of  the  questions 
there  enumerated  should  appear  on  the  record,  but  that  the  decision  was  con- 
trolling in  the  disposition  of  the  case. 

Approved  in  Citizens'  Bank  v.  Board  of  Liquidation,  98  U.  S.  141,  25 
Is.  Ed.  115,  refusing  to  review  decision  declaring  that  a  statute  did  not 
authorize  State  to  fund  railroad  bonds;  Boigmeyer  ▼.  Idler,  159  U.  S.  415, 
40  L.  Ed.  201,  16  Sup.  Ct.  37,  holding  fact  that  matter  in  controversy  is 
som  received  as  award  under  treaty,  does  not  involve  question  as  to 
validity  of  treaty. 

If  it  appear  that  the  decision  of  the  State  court  would  have  been  the 
same,  had  none  of  the  questions  enumerated  in  the  twenty-fifth  section  of  the 
judiciary  act  arisen,  the  Supreme  Court  wlU,  on  appeal,  dismiss  the  cause 
for  want  of  Juilsdiction. 

Approved  in  Williams  v.  Oliver,  12  How.  126,  18  L.  Ed.  921,  Williams 
T.  Gibbes,  17  How.  254,  15  L.  Ed.  140,  s.  c,  20  How.  536,  15  L.  Ed. 
1016,  and  Mayer  v.  White,  24  How.  320,  16  L.  Ed.  658,  all  following  rule; 
Klinger  v.  Missouri,  13  Wall.  263,  20  L.  Ed.  637,  where  decision  of  court 
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could  have  been  to  same  effect  without  discussing  constitutionality  of 
test  oath  acts;  Millingar  v.  Hartupee,  6  Wall.  262,  18  L.  Ed.  830,  and 
Baltimore  etc.  R.  R.  Co.  y.  Hopkins,  130  U.  S.  225,  82  L.  Ed.  914,  9  Sup. 
Ct.  508,  both  arguendo. 

What  adjudications  of  State '  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  632. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  56. 

12  How.  125-126,  13  L.  Ed.  921,  WILLIAMS  T.  OUVBB, 
Not  cited. 

12  How.  126-138,  13  L.  Ed.  921,  BOBSET  ▼.  PAOKWOOD. 

Equity  will  not  decree  specific  performance  of  voluntary  agreement  not 
founded  on  some  valuable  or  meritorious  consideration. 

Approved  in  American  Cotton  Oil  Co.  v.  Kirk,  68  Fed.  794,  15  C.  C.  A. 
540,  holding  contract  to  sell  and  deliver  oil  at  stipulated  price,  in  such 
quantities  as  buyer  may  desire,  not  binding  for  want  of  mutuality; 
Grizzle  v.  Gaddis,  76  Ga.  363,  refusing  to  enforce  parol  contract  to  convey 
lands  to  tenant  as  soon  as  he  should  become  able  to  purchase;  Morrow  v. 
Southern  Exp.  Co.,  101  Ga.  812,  28  S.  E.  999,  holding  contract  to  be  enforce- 
able must  not  lack  mutuality  of  engagement;  dissenting  opinion  in  Mari- 
etta Paper  Mfg.  Co.  v.  Bussey,  104  Ga.  480,  31  S.  E.  417;  Wilkinson  v. 
Heavenrich,  68  Mich.  677,  56  Am.  Rep.  711,  26  N.  W.  140,  refusing  to 
enforce  agreement  which  at  time  of  making  was  not  binding  on  plaintiff; 
Smith  V.  Phillips,  77  Va.  551,  holding  agreement  to  accept  part  of  debt 
for  whole  is  nudum  pactum,  and  unenforceable  in  equity;  McConnell  v. 
Brillhart,  17  HI.  361,  65  Am.  Dec.  666,  arguendo. 

Equity  will  not  decree  specific  performance  of  a  contract  to  convey,  in 
consideration  of  payments  to  be  made  out  of  profits  of  the  vendor's  Isnda. 

Approved  in  Beall  v.  Clark,  71  Ga.  852,  following  rule;  Dennis  v.  Sly- 
$eld,  117  Fed.  477,  64  C.  C.  A.  620,  holding  contract  reciting  that  one 
party  was  desirous  to  ship  by  vessel  certain  lumber  and  by  which  other 
party  agreed  to  carry  on  his  vessel  any  lumber  desired  by  other  parties  is 
void  for  want  of  mutuality;  Willebrandt  v.  Sisters  of  Mercy,  186  Mich. 
370,  162  N.  W.  86,  holding  written  order  for  goods  valued  at  one  thousand 
dollar^  not  binding  when  not  accepted  by  seller  in  writing  for  lack  of 
mutuality;  Hollingshead  v.  Morris,  172  Mich.  135,  41  L.  R.  A.  (N.  S.)  310, 
137  N.  W.  630,  holding  contract  to  convey  not  mutual  where  no  payment 
by  purchaser  on  written  acceptance  of  vendor's  offer;  Price  v.  Western 
Loan  etc.  Co.,  36  Utah,  387,  19  Ann.  Oas.  589,  IQO  Pac.  680,  contract  of 
building  association  for  emplojonent  of  attorney  considered  and  held  void 
for  want  of  mutuality;  Spokane  Canal  Co.  v.  Coffman,  61  Wash.  360,  112 
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Pae.  384,  contract  for  sale  of  land  to  be  paid  for  in  five  years,  under 
certain  conditions,  considered  and  held  void  for  want  of  mntnality.  * 

Criticised  in  Murphey  ▼.  Creamer,  10  Ga.  App.  699,  74  S.  E.  64,  holding 
contract  for  sale  of  coal-yard  not  void  because  to  be  paid  from  proceeds 
of  g6ing  business. 

Distinguished  in  Dean  v.  Nelson,  10  Wall.  170,  19  L.  Ed.  929,  holding 
sale  of  stock,  consideration  to  be  paid  out  of  earnings  of  stock|  valid, 
property  having  passed. 

12  How.  189-159,  18  Zi.  Ed.  927,  BtJSSELL  T.  SOUTHABD. 

Equity  practice  and  Jurisdiction  of  the  Federal  courts  Is  uniform  throng- 
out  the  United  States,  and  cannot  he  varied  by  State  laws. 

"Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  216  U.  S.  363,  64  L.  Ed.  236, 
30  Sup.  Ct.  140,  holding  Federal  court  not  bound  by  decision  of  State 
court,  as  to  construction  of  deed  conveying  coal  mining  rights;  Kuhn  v. 
Fairmont  Coal  Co.,  179  Fed.  197,  102  C.  C.  A.  457,  6«  W.  Va.  721,  Federal 
court  will  incline  strongly  to  construction  placed  on  deed  by  highest  State 
court,  where,  under  rulings  of  State  courts,  such  construction  becomes 
a  rule  of  property;  James  v.  Gray,  131  Fed.  408,  1  L.  R.  A.  (N.  S.)  821, 
65  C.  C.  A.  385,  loan  made  by  wife  to  husband  from  separate  estate  is 
provable  as  debt  against  his  estate  in  bankruptcy,  without  regard  to  its 
enforceability  under  State  laws;  Neves  v.  Scott,  13  How.  272,  14  L;  Ed. 
142,  as  citing  jurisdiction  of  equity  to  enforce  marriage  articles  in  favor 
of  volunteers;  Kirby  v.  Lake  Shore  etc.  R.  R.  Co.,  120  U,  S.  138,  80  L.  Ed. 
573,  7  Sup.  Ct.  434,  holding  rule  that  statute  of  limitations  will  not  run 
against  action  to  rescind  contract  on  ground  of  fraud  until  discovery  of 
fraud  not  affected  by  State  statute  to  contrary;  Lamb  v.  Starr,  Deady^ 
364,  Fed.  Cas.  8021,  holding  right  to  maintain  bill  for  partition  cannot 
be  abridged  by  State,  statutes ;  Breeden  v.  Lee,  2  Hughes,  488,  Fed.  Cas. 
1828,  ruling  similarly  as  to  right  to  maintain  bill  for  injunction;  Howards 
V.  Selden,  4  Hughes,  310,  5  Fed.  473,  to  maintain  creditors*  bill;  Ray  .v. 
Tatum,  72  Fed.  114,  18  C.  C.  A.  464,  holding  State  law  cannot  affect  right 
to  file  bill  for  foreclosure  in  Federal  court;  Shea  v.  Leisy,  85  Fed.  245, 
nor  change  rules  of  evidence  in  force  in  Federal  courts;  Watts  v.  Ciamors, 
116  U.  S.  362,  29  L.  Ed.  409,  6  Sup.  Ct.  95,  ruling  similarly  as  to  admiralty 
jurisdiction  and  practice;  Brown  v.  Buck,  75  Mich.  278,  13  Am.  St.  Bep. 
440,  5  L,  R.  A.  228,  42  N.  W.  828,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  414,  448. 

Parol  evidence  is  admissible  to  show  that  what  purports  to  be  an  ahsolute 
deed  la,  in  tact,  a  mortgage. 

Approved  in  Matchett  v.  Knisely,  27  Ind.  App.  670,  62  N.  E.  89,  Hobbs 
V.   Rowland,    136   Ky.  199,  L.  R.  A.    1916B,  1,  123    S.    W.  1185,  Alex* 
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ander  v.  Cleland,  13  N.  M.  536,  86  Pac.  427,  Weiseham  ▼.  Hocker,  7  Okl. 
254,  54  Pac.  465,  and  Welbom  v.  Dixon,  70  S.  C.  115,  49  S.  E.  234,  all 
following  rule ;  Wagg  v.  Herbert,  215  U.  S.  552,  54  L.  Ed.  824,  30  Sup.  Ct. 
218,  holding  deed  given  in  settlement  of  mortgage  debt  was  in  fact  new 
mortgage;  Cabrera  v.  American  Colonial  Bank,  214  U.  S.  231,  63  L.  Ed. 
977,  29  Sup.  Ct.  623,  holding  parol  evidence  admissible  to  show  purpose 
of  conveyance  absolute  in  form,  but  intended  to  give  additional  security; 
Wagg  V.  Herbert,  19  Okl.  557,  92  Pac.  262,  and  Blackstock  v.  Robertson, 
42  Colo.  475,  94  Pac.  337,  both  holding  deed  was  intended  as  mortgage; 
Kidwell  V.  White,  44  App.  D.  C.  603,  holding  deed  absolute  in  fonn  was 
mortgage;  Tobriner  v.  White,  19  App.  D.  C.  193,  holding  parol  evidence 
admissible  to  show  maker  of  notes  secured  by  trust 'deed  took  title  and 
executed  notes  for  accommodation  of  payee  as  part  of  sale  transaction  and 
was  not  to  be  held  personally  liable  on  notes;  Fort  v.  Colby,  165  Iowa, 
103,  121,  144  N.  W.  396,  403,  holding  deed  absolute  in  form  was  intended 
as  mortgage;  Murray  v.  Butte-Monitor  Tunnel  M.  Co.,  41  Mont.  458,  459, 
110  Pac.  500,  holding  transfer  of  stock  under  necessitous  circumstances 
of  holder  was  in  fact  pledge ;  Smith  v.  Hoff,  23  N.  D.  43,  Ann.  Gas.  19140, 
1072,  135  N.  W.  775,  holding  where  conveyance  was  accompanied  by  instru- 
ment providing  for  defeasance  the  two  insufcruments  may  be  treated  as 
mortgage;  Reich  v.  Cochran,  213  N.  Y.  422,  107  N.  E.  1031,  holding  parol 
evidence  admissible  to  show  assignment  of  lease  was  made  as  security; 
Sadler  v.  Taylor,  49  W.  Va.  121,  38  S.  E.  590,  holding  when  after  execu- 
tion of  instrument  no  debt  remained  due  from  grantor  to  grantee,  trans- 
action is  sale;  Babcock  v.  Wyman,  19  How.  299,  15  L.  Ed.  648,  Peugh  ▼• 
Davis,  96  U.  S.  336,  337,  24  L.  Ed.  776,  Brick  v.  Brick,  98  U.  S.  616, 
25  L.  Ed.  257,  Jackson  v.  Lawrence,  117  U.  S.  681,  29  L.  Ed.  1025,  6  Sup. 
Ct.  916,  Risher  v.  Smith,  131  U.  S.  olvi,  Appx.,  24  L.  Ed.  809,  Holbrook 
V.  American  Ins.  Co.,  1  Curt.  197,  Fed.  Cas.  6589,  Wyman  v.  Babcock,  2 
Curt.  398,  Fed.  Cas.  18,113,  Andrews  v.  Hyde,  3  Cliff.  517,  Fed.  Cas.  377, 
Amory  v.  Lawrence,  3  Cliff.  530,  Fed.  Cas.  336,  Alexander  v.  Rodriguez, 
1  "Fed.  Cas.  377,  The  Ellen  Holgate,  30  Fed.  127,  Watts  v.  Kellar,  56 
Fed.  3,  5  C.  C.  A.  394,  Lewis  v.  Wells,  85  Fed.  901,  902,  United  States 
V.  Devereux,  90  Fed.  188,  32  C.  C.  A.  564,  McNeill  v.  Norsworthy,  39  Ala. 
159,  Mobile  Building  etc.  Assn.  v.  Robertson,  65  Ala.  388,  389,  Anthony 
V.  Anthony,  23  Ark.  492,  Harman  v.  May,  40  Ark.  149,  Peninsular  Trading 
etc.  Co.  V.  Pacific  Steam  Whaling  Co.,  123  Cal.  694,  56  Pac.  606,  Jarvis  v. 
Woodruff,  22  Conn.  551,  French  v.  Bums,  35  Conn,  363,  Shear  v.  Robinson, 
18  Fla.  450,  Delaigle  v.  Denham,  65  Ga.  491,  Kelley  v.  Leachman,  2  Idaho, 
1117,  29  Pac.  851,  Keithley  v.  Wood,  151  111.  574,  42  Am.  St.  Eep.  268,  38 
N.  E.  151,  Church  v.  Cole,  36  Ind.  50,  Voss  v.  Eller,  109  Ind.  263,  10  N.  E. 
76,  Roberts  v.  McMahan,  4  G.  Greene,  36,  Wilson  v.  Patrick,  34  Iowa,  370, 
Green  v.  Turner,  38  Iowa,  114,  115,  Caldwell  v.  Meltveldt,  93  Iowa,  735,  61 
N.  W.  1092,  Reed  v.  Reed,  75  Me.  270,  271,  Booth  v.  Robinson,  55  Md.  451, 
Newton  v.  Fay,  10  Allen,  509,  Campbell  v.  Dearborn,  109  Mass.  139,  144, 
12  Am.  Rep.  677,  681,  Jones  ▼.  Rahilly,  16  Minn.  324,  Freeman  t.  Wibon, 
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51  Miss.  334,  Ellein  v.  McNamara,  54  Miss.  100,  101,  Johnson  v.  Huston, 

17  Mo.  61,  Tower  v.  Fetz,  26  Neb.  715,  18  Am.  St.  Rep.  802,  42  N.  W.  887, 

Snareley  v.  Piokle,  29  Gratt.  31,  34,  37,  Nease  v.  Capehart,  8  W.  Va.  126, 

128,  Hoffman  v.  Ryan,  21  W.  Va.  429,  Van  Gilder  v.  Hoffman,  22  W.  Va. 

1^,  21,  29,  and  Rogan  v.  Walker,  1  Wis.  572,  581,  584,  all  following  rule; 

Heath  v.  Williams,  30  Ind.  509,  applying  rule  in  admitting  parol  e\4denc% 

to  distinguish  between  a  conditional  sale  and  a  mortgage;  Hinckley  v. 

Hinckley,  79  Me.  323,  9  Atl.  898,  and  Newton  v.  Taylor,  32  Ohio  St.  410, 

to  show  that  absolute  deed  was  intended  to  be  a  deed  of  trust;  Lee  v. 

Lee,  U  Rich.  Eq.  582,  holding  parol  evidence  admissible  to  show  that  deed 

was  executed  in  order  to  allow  grantee  to  prosecute  trespassers  in  his  own 

name;  Tant  v.  Guess,  37  S.  C.  510,  16  S.  E.  479,  to  show  that  lease  was 

intended  to  be  a  mortgage;  Cleveland  v.  La  Crosse  etc.  R.  R.  Co.,  5  Fed. 

Cas.  1035,  Walker  v.  Farmers'  Bank,  8  Houst.  282,  14  Atl.  823,  Ensign 

v.  Ensign,  120  N.  Y.  656,  24  N.  E.  943,  Maflfttt  v.  Rynd,  69  Pa.  St.  387, 

Enowlton  v.  Walker,  13  Wis.  274,  and  dissenting  opinion  in  Brookings 

y.  White,  49  Me.  486,  all  arguendo. 

Distinguished  in  Jolivet  v.  Chaves,  125  La.  936,  32  L.  B.  A.  (N.  S.)  1046, 
52  South.  103,  holding  authentic  act  purporting  to  be  "sale  with  right  of 
redemption"  could  not  be  shown  by  parol  to  be  mortgage  where  third 
person  had  purchased  property  after  time  for  redemption;  Tobey  v. 
Leonard,  2  Cliff.  55,  Fed.  Cas..  14,067,  Matthews  v.  Porter,  16  Fla.  486,  and 
Bridges  ▼.  Linder,  60  Iowa,  195,  14  N.  W.  219,  on  facts. 
Mortgage  and  conditional  sale.    Note,  50  Am.  Dec.  196. 

Admissibility  of  parol  to  show  absolute  deed  a  mortgage.  Note,  15 
Am.  Dec.  48. 

The  maxim,  "Once  a  mortgage  always  a  mortgage.''  Note,  131  Am. 
St  Rep.  928. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  R.  A.  1916B,  66,  57, 
66,  68,  78,  212,  215,  240,  249,  805,  308,  351,  893,  397,  402,  443,  446, 
451,  468,  621,  590. 

Essential  character  of  a  mortgage.    Note,  18  £.  R.  0.  4. 

Inadequacy  of  the  sum  mentioned  as  consideration  for  an  alleged  sale 
is  an  Important  drcmnstance  to  show  that  the  transaction  was  a  mortgage, 
and  in  a  doubtful  case  the  court  will  incline  to  consider  it  a  mortgage. 

Approved  in  Gibbons  v.  Joseph  Gibbons  Consol.  Min.  etc.  Co.,  37  Colo. 
103,  11  Ann.  Oaa.  323,  86  Pac.  96,  holding  in  action  to  have  bill  of  sale 
declared  mortgage,  evidence  of  offers  of  third  persons  to  purchase  prop- 
erty at  higher  price  was  admissible;  Hull  v.  Burr,  58  Fla.  471,  50  South. 
767,  holding  inadequacy  of  consideration  was  important  factor  in  deter- 
mining that  deed  was  in  fact  a  mortgage;  Fort  v.  Colby,  165  Iowa,  123, 
144  K.  W.  403,  holding  deed  absolute  was  intended  as  mortgage ;  Schmidt 
T.  Barclay,  161  Mich.  12,  20  Ann.  Cas.  1194,  125  N.  W.  733,  holding  ques- 
tion of  price  entitled  to  great  weight  on  consideration  of  question  whether 
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deed  was  mortgage;  Collins  v.  Denny  Clay  Co.,  41  Wash.  143,  82  Pac. 
1014,  where  decedent,  being  insolvent  and  indebted  in  large  sum,  of  which 
he  owed  defendant  less  than  eight  thousand  dollars,  surrendered  twenty- 
seven  thousand  dollars  worth  of  stock  in  satisfaction  of  three  thousand 
five  hundred  dollars  of  his  debt  to  them,  reserving  but  four  months  to 
pay  debt  and  reclaim  stock,  transaction  was  mortgage  and  right  of  redemp- 
tion not  lost;  Hursey  v.  Hursey,  56  W.  Va.  157,  49  S.  B.  370,  where  at 
time  of  execution  of  deed  grantee  paid  debt  for  grantor  and  parties  in- 
tended that  sum  so  paid  should  be  debt  due  from  grantor  to  grantee 
and  secured  by  deed,  pa3rment  will  be  so  treated;  Husheon  v.  Husheon,  71 
Cal.  412,  12  Pac.  412,  admitting  evidence  to  show  gross  inadequacy  of 
price  paid;  Whitcomb  v.  Sutherland,  18  111.  579,  holding  such  inadequacy 
of  consideration,  unexplained,  raises  presumption  that  mortgage  was  in- 
tended; Coyle  V.  Davis,  116  U.  S.  112,  29  L.  Ed.  584,  6  Sup.  Ct.  316, 
refusing  to  declare  deed  to  be  mortgage  where  purchase  price  was  equal 
to  acknowledged  value;  De  Martin  v.  Phelan,  47  Fed.  764,  ruling  similarly 
in  absence  of  allegation  of  fraud  or  undue  influence;  Crhnp  v.  McCormick 
Const.  Co.,  71  Fed.  362,  18  C.  C.  A.  70,  transaction  to  be  conditional  sale, 
under  circumstances,  and  not  mortgage;  Howland  y.  Blake,  97  U.  S.  627, 
24  L.  Ed.  1029,  arguendo. 

Price  as  consideration  in  determining  whether  deed  was  intended  as 

mortgage.    Note,  20  Ann.  Gas.  1199. 

• 

Thoagh  no  iiersonal  security  for  repayment  of  money  was  given  in  wzit- 
Ing,  if  tbe  amount  is  ascertainable,  and  the  conveyance  is  shown  to  be  a  mort- 
gage given  to  secure  a  loan,  the  relation  of  debtor  and  credits  exists,  and 
assumpsit   will   lie. 

Approved  in  Demond  v.  Crary,  9  Fed.  752,  construing  State  statute, 
providing  that  no  mortgage  shall  be  construed  as  implying  a  covenant  for 
the  payment  of  money;  Musgat  v.  Pumpelly,  46  Wis.  666,  and  Rockwell 
V.  Humphrey,  57  Wis.  417,  418,  15  N.  W.  396,  397,  ruling  similarly  where 
bill  of  sale  given  for  personal  property;  Morgan  v.  Shinn,  15  Wall.  110, 
21  L.  Ed.  89,  and  Niggeler  v.  Manrin,  34  Minn.  122,  125,  127,  24  N.  W. 
371,  373,  holding  absence  of  bond  for  repayment  will  not  overcome  posi- 
tive evidence  that  a  bill  of  sale  was  taken  as  security  for  loan;  Stephens 
V.  Allen,  11  Or.  192,  3  Pac.  170,  ruling  similarly  as  to  deed  of  lands. 

Mortgagee  in  possession  may  take  a  release  of  the  equity  of  redemption, 
but  such  a  transaction  is  to  be  carefully  scrutinized  to  determine  whether 
any  undue  advantage  has  been  taken  of  the  mortgagor. 

Approved  in  Romig  v.  Gillett,  187  U.  S.  117,  47  L.  Ed.  100,  23  Sup.  Ct. 
42,  holding  mortgagee  entering  into  peaceful  possession  under  foreclosure 
cannot  be  dispossessed  by  mortgagor  or  privy  so  long  as  mortgage  remains 
unpaid;  Smith  v.  United  States  Fidelity  elc,  Co.,  162  Fed.  18,  88  C.  C.  A. 
669,  holding  where  surety  which  agreed  to  advance  purchase  price  of  mine 
for  principal,  by  refusing  to  pay,  caused  mine  to  be  sold  and  obtained 
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title  from  eonrt,  it  took  title  in  tmst  for  principal;  Savings  etc.  Loan 
See.  V.  Davidson,  97  Fed.  717,  38  C.  C.  A.  365,  holding  mortgagee  cannot 
pimshase  outstanding  title  and  hold  it  adversely  as  against  mortgagor's 
right  to  redeem;  Pengh  v.  Davis,  2  MeAr.  (D.  C.)  22,  upholding  purchase 
of  equity  of  redemption  by  mortgagee  in  possession;  Fort  v.  Colby,  165 
Iowa,  128,  131,  144  N.  W.  405,  406,  holding  where  absolute  deed  was 
shown  to  have  been  given  as  mortgage,  surrender  of  equity  of  redemption 
would  be  sustained  only  on  convincing  proof  of  fairness  of  transaction; 
Carveth  v.  Winegar,  133  Mich.  38,  94  N.  W.  383,  declaring  warranty  deed 
accompanied  by  contract  to  return  to  vendor  half  of  proceeds  of  sale  to 
be  mortgage;  Reich  v.  Cochran,  213  N.  Y.  424,  107  N.  E.  1032,  holding 
eoxaris  would  carefully  scrutinize  transaction  between  mortgagor  and  mort- 
gagee in  possession;  Union  Cent.  Life  Ins.  Co.  v.  Erwin,  44  Okl.  772,  145 
Pac.  1127,  holding  where  mortgagee  exercised  right  to  declare  debt  due 
on  default  and  demanded  payment  of  bonus  to  release  lien,  mortgagor 
paying  bonus  could  recover  it  back;  Wagg  v.  Herbert,  19  Okl.  561,  92 
Pac.  264,  holding  purchase  by  mortgagee  from  mortgagor  was  made  by 
fraud  and  undue  influence;  Leland  v.  Morrison,  92  S.  C.  513,  Ann.  Oas. 
I914B,  849,  75  8.  E.  893,  holding  deed  intended  as  mortgage  construed  as 
such  in  absence  of  showing  that  mortgagor  fairly  relinquished  right  to 
redeem ;  Skeels.  v.  Blanchard,  85  Vt.  294,  81  Atl.  915,  holding  conveyance 
to  mortgagee  was  intended  as  new  mortgage ;  Liskey  v.  Snyder,  56  W.  Va. 
623,  49  S.  E.  520,  setting  aside  release  of  equity  of  redemption;  dissent- 
ing opinion  in  Stuart  v.  Hauser,  9  Idaho,  78,  72  Pac.  727,  majority  holding 
in  equity  suit  by  grantor  to  have  deed  absolute  declared  mortgage  find- 
ings of  trial  court  in  form  of  deed  not  disturbed  where  evidence  conflicts; 
Villa  v.  Rodriguez,  12  Wall.  339,  20  L.  Ed.  411,  holding  rule  is  to  be 
applied  most  strictly  where  confidential  relations  and  means  of  oppression 
exist;  Wynum  v.  Babcock,  2  Curt.  393,  Fed.  Cas.  18,113,  holding  presump- 
tion that  equity  of  redemption  is  released  after  twenty  years'  possession 
by  mortgagee  does  not  apply  where  mortgagee  is  in  possession  under  abso- 
lute deed;  Oliver  v.  Cunningham,  7  Fed.  694,  setting  aside  transaction 
where  parol  shown;  but  Stautz  v.  Rouse,  84  Ala.  311,  4  South.  171,  and 
Walker  v.  Farmers'  Bank,  8  Houst.  280,  282,  283,  14  Atl.  822,  823,  824 
(affirming  8  Houst.  264,  6  Del.  Ch.  94,  10  Atl.  99),  ruled  otherwise  where 
transaction  was  bona  fide;  Green  v.  Butler,  26  Cal.  602,  asserting  right 
of  mortgagee  to  take  release  of  equity  of  redemption ;  Bradbury  v.  Daven- 
port, 114  Cal.  601,  55  Am.  St.  Rep.  97,  46  Pac.  1064,  setting  aside  trans- 
action where  mortgagee  shown  to  have  taken  advantage  of  mortgagor's 
personal  embarr^sment ;  Marshall  v.  Thompson,  39  Minn.  142,  39  N.  W. 
312,  holding  burden  on  mortgagee  to  show  that  further  conveyance  was 
not  intended  as  additional  security;  Hall  v.  Hall,  41  S.  C.  167,  44  Am. 
St.  Bep.  698,  19  S.  E.  307,  to  show  that  purchase  was  fairly  made,  when 
only  consideration  was  mortgage  debt;  McHall  v.  Hall,  41  S.  C.  169,  19 
S.  E.  307,  sustaining  conveyance  upon  such  showing;  Brownlee  v.  Martin. 
21  S.  C.  400,  arguendo. 
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In  gencval,  aa  fteconnt  of  rents  uid  prollti  U  aa  Incident  to  »  decree 
for  redemption  against  a  mortgagee  in  possession. 

Approved  in  Howard  v.  Clark,  72  Vt.  432,  48  Atl.  657,  holding  where 
mortgagee  and  those  holding  under  him  have  had  benefit  of  rents  and 
profits  on  improvements,  they  are  not  entitled  to  interest  on  their  value; 
Booth  V.  Baltimore  P.  Co.,  63  Md.  44,  holding  mortgagee  in  possession  of 
steamboat  bound  to  account  for  profit;  Hack  v.  Norris,  46  Mich.  594,  10 
N.  W.  108,  appl3ring  principle  in  holding  heirs  of  grantor,  who  obtain 
decree  setting  aside  deed,  are  entitled  to  accounting  for  rents  and  profits 
since  grantor's  death.  Cited  approvingly  in  Compton  v.  Jessup,  68  Fed. 
308,  332,  15  C.  C.  A.  397,  upon  certifying  to  Supreme  Court,  the  question 
whether  mortgagor  of  railroad  is  entitled  to  have  principal  debt  reduced 

by  earnings  of  road. 

* 

Mortgagee  in  possession  is  deemed  a  trustee,  bnt  there  is  only  a  con- 
structive trust  raised  by  Implication,  for  the  purpose  of  a  remedy,  to  prevent 
injustice. 

Approved  in  Reich  v.  Cochran,  213  N.  Y.  423,  107  N.  E.  1031,  following 
rule;  Linnell  v.  Lyford,  72  Me.  284,  holding  mortgagee  is  trustee  for 
balance  in  his  bank  after  deducting  amount  of  debt  from  price  at  which 
land  was  sold;  Huxley  v.  Rice,  40  Mich.  83,  holding  mortgagee  is  trustee 
for  mortgagor's  grantee;  Hancock  v.  Harper,  86  HI.  451,  discussing  sub- 
ject of  trusts  as  affected  by  statute  of  limitations,  arguendo. 

Mortgagee  in  possession,  who  obtains  insurance  and  pays  the  premium, 
is  not  accountable  to  the  mortgagor  for  what  he  received  under  the  policy. 

Approved  in  Clark  v.  Wilson,  103  Mass.  221,  4  Am.  Rep.  533,  holding 
rule  applicable  in  case  of  marine  insurance. 

Kew  evidence  is  not  admissible  on  appeal  in  aa  equity  cause. 
Approved  in  Southard  v.  Russell,  16  How.  567,  14  L.  Ed.  1061,  follow- 
ing rule;  United  States  v.  Knight,  1  Black,  489,  17  L.  Ed.  80,  on  appeal 
from  decree  in  suit  to  quiet  title  under  conflicting  grants ;  Gregory  v.  Pike, 
67  Fed.  852,  15  C.  C.  A.  33,  Nessley  v.  Ladd,  30  Or.  566,  48  Pao.  421,  and 
Tant  V.  Guess,  '37  S.  E.  513,  16  S.  E.  480,  ruling  similarly  in  refusing  to 
admit  new  evidence  on  petition  for  rehearing;  Sanderson  v.  Sanderson, 
20  Fla.  299,  discussing  extent  to  which  cause  may  be  reviewed  on  second 
appeal. 

Absence  of  valuable  consideration  for  surrender  of  equity  of  redemption 
made  under  circumstances  of  distress,  coupled  with  belief  of  plaintiff  that 
ri^ts  were  lost,  held  not  to  bar  action  to  declare  deed  a  mortgage  broni^t 
after  lapse  of  nineteen  yean. 

Approved  in  Wagg  v.  Herbert,  215  U.  S.  553,  54  L.  Ed.  325,  30  Sup.  Ct. 
218,  holding  delay  of  two  years  did  not  bar  action  to  have  deed  declared 
mortgage;  Wagg  v.  Herbert,  19  Okl.  561,  563,  92  Pac.  265,  holding  plain- 
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tiff  not   barred  by   laches   from  asserting  equitable   rights   to  property 
conveyed  by  deed  absolute  intended  as  mortgage.     « 

Miscellaneous.  Cited  in  Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assn.,  183  U.  8.  348,  46  L.  Ed.  230,  21  Sup.  Ct.  148;  Pana  ▼.  Bowler,  107 
U.  S.  541,  27  L.  Ed.  429,  2  Sup.  Ct.  714,  apparently  erroneous;  Reed  v. 
Reed,  114  Mass.  372,  as  discussing  subject  of  equity  practice  generally. 

12  How.  150-166,  13  L.  Ed.  9S6»  IVES  T.  MEBOHANtS'  BANK  OF  BOSTON. 

Power  of  Federal  courts  under  Judiciary  act  io  assess  damages  upon 
appeal  bonds  and  render  Jiidgment  for  so  mncb  as  is  equitably  due  in  cases 
of  default  or  confession  or  demurrer,  does  not  Include  cases  heard  on  agreed 
facts,  or  tried  on  pleadings  and  proofs. 

Approved  in  United  States  v.  Quinn,  122  Fed.  66,  58  C.  C.  A.  401,  hold- 
ing interest  does  not  run  against  surety  on  bond  of.  contractor  for  public 
work  until  notice  or  demand;  Marble  v.  Fulton,  1  Hask.  469,  Fed.  Caa. 
9059,  holding  in  action  on  bail  bond,  plaintiff  could  recover  only  for  such 
damages  as  he  proved  resulted  from  breach  of  obligation;  Burt  v.  Derlano, 
4  Cliff.  619,  Fed.  Cas.  2211,  allowing  interest  only  from  date  of  writ  in 
action  on  bond  of  pa3nnaster. 

Surety  on  an  appeal  bond  is  liable  for  the  whole  amount  of  damaged 
and  costs  to  the  extent  of  the  penalty,  and  Interest  thereon,  ftom  the  com- 
mencement of  the  Suit,  when  the  property  attached  produces  less  than  the 
decree. 

Approved  in  United  States  v.  United  States  Fidelity  etc  Co.,  236  U.  S. 
530,  531,  59  L.  Ed.  705,  35  Sup.  Ct.  298,  holding  surety  could  only  be  held 
beyond  amount  of  penalty  in  bond  for  interest  accruing  after  notice  of 
principars  default;  Fulton  v.  Fletcher,  12  App.  D.  C.  17,  where  appeal 
operated  to  delay  appointment  of  receiver,  and  property  depreciated,  dam- 
age for  depreciation  when  proximate  result  of  appeal  was  recoverable  from 
surety  on  appeal  bond;  Allen  v.  Grider,  24  Ark.  272,  but  holding  where 
decree  exceeded  amount  of  penalty,  surety  was  not  liable  for  whole  amount ; 
Crane  v.  Andrews,  10  Colo.  269,  15  Pac.  333,  where  facts  were  similar  to 
those  in  principal  case;  The  Wanata,  95  U.  S.  617,  618,  24  L.  Ed.  466, 
467,  ruling  similarly  as  to  liability  of  stipulators  in  admiralty  cause; 
United  States  v.  Cutter,  2  Curt.  629,  Fed.  Cas.  14,911,  of  sureties  on  an 
official  bond;  Wallace  v.  Wilder,  13  Fed.  716,  on  administration  bond; 
Gloucester  City  v.  Eschbach,  54  N.  J.  L.  155,  23  Atl.  361,  holding  action 
of  debt  lies  to  recover  amount  of  penalty  and  interest. 

Liability  of  sureties  on  appeal  bonds.    Note,  88  Am.  St.  Rep.  715. 
Whether  interest  can  be  recovered  on  penal  bond  beyond  penalty. 

Note,  87  Am.  Dec.  747»  748»  751,  752,  753. 
Penalty  as  limit  of  liability  on  statutory  bond.    Note,  55  L.  B.  A. 

386,  388. 
Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  8,  16. 


12  How.  166-168  NOTES  ON  U.  S.  REPORTS.  416 

Miscellaneous.  Cited  in  Murray  v.  Porter,  26  Neb.  295,  but  not  in 
point ;  Braithwaite  v.  Jordan,  5  N.  D.  219,  81L.  R.  A.  248,  ^  N.  W.  708, 
to  point  that  stipulation  for  value  in  possessory  action  may  be  enforced 
in  any  court  having  jurisdiction  of  action  for  debt;  Trent  v.  Rhombei^, 
66  Tex.  251,  18  8.  W.  511,  to  point  that  independent  suit  may  be  main- 
tained upon  appeal  bond^ 

12  How.  166-168,  13  Ii.  Ed.  038,  QRAMD  aULF  R.  B.  ft  BANKlNa  CO  ▼. 

MARSHALL. 

To  give  Supreme  Court  Jurisdiction  under  twenty-fifth  section  of  Judi- 
ciary act,  it  must  appear  that  the  validity  of  the  State  law  was  drawn  into 
question,  and  the  Judgment  founded  upon  its  validity. 

Approved  in  Boehringer  v.  Tuma  County,  15  Ariz.  548,  140  Pac.  508, 
holding  question  of  validity  of  statute  not  raised,  so  as  \o  give  jurisdic- 
tion of  appeal,  by  misconstruction  in  trial  court;  Bell  v.  Hearne,  19  How. 
263,  15  L.  Ed.  618,  entertaining  appeal  where  record  showed  that  State 
court  decided  against  claim  under  United  States  patent;  New  Orleans 
Water  Works  v.  Louisiana  Sugar  Co.,  125  U.  S.  29,  31  L.  Ed.  611,  8  Sup. 
€t.  747,  denying  jurisdiction  where  decision  went  solely  upon  construc- 
tion of  corporate  charter;  Glenn  v.  Garth,  147  U.  S.  369,  87  L.  Ed.  206, 

13  Sup.  Ct.  353,  and  Lloyd  v.  Matthews,  155  U.  S.  228,  89  L.  Ed.  130,  15 
Sup.  Ct.  72,  holding  mere  construction  of  State  statute  without  question- 
ing validity  does  not  give  jurisdiction;  Fleming  v.  Clark,  12  Allen,  196, 
and  Nauer  v.  Thomas,  13  Allen,  577,  both  ai^endo. 

Distinguished  in  dissenting  opinion  in  Boehringer  v.  Yuma  County,  15 
Ariz.  554,  140  Pac.  510,  majority  holding  question  of  validity  of  statute 
not  raised,  so  as  to  give  jurisdiction  of  appeal,  by  misconstruction  in  trial 
court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  B.  A.  541. 
Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 

State  court's  decision.    Note,  63  L.  B.  A.  331. 
What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supremo 

Court.    Note,  63  L.  B.  A.  472. 

Opinion  of  court  heing  made  part  of  record  hy  laws  of  Louisiana^  it  may 
he  examined  hy  the  Supreme  Court  to  determine  its  Jurisdiction  under  the 
twenty-fifth  section  of  the  Judiciary  act. 

Approved  in  Crossley  v.  New  Orleans,  108  U.  S.  105,  27  L.  Ed.  667, 
2  Sup.  Ct.  300,  Crescent  City  Livestock  Co.  v.  Butchers'  Union  Slaughter- 
house Co.,  120  U.  S.  146,  30  L.  Ed.  617,  7  Sup.  Ct.  474,  and  New  Orleans 
Water  Works  v.  Louisiana  Sugar  Co.,  125  U.  S.  27,  31  L.  Ed.  611,  8  Sup, 
Ct.  746,  all  following  rule;  Murdock  v.  City  of  Memphis,  20  Wall.  633, 
22  L.  Ed.  443,  and  Gross  y.  United  States  Mortgage  Co.,  108  U.  S.  485, 
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27  L.  ScL  798»  2  Snp.  Ct.  944,  holding  that  Supreme  Court  may  look  to 
properly  certified  opinion  of  any  State  court  to  determine  question. 

Distinguished  in  Moore  ▼.  Mississippi,  21  Wall.  639,  22  L.  Ed.  654, 
refusing  to  examine  opinion  of  State  court  where  record  showed  clearly 
that  it  was  not  necessary  to  decide  a  Federal  question. 

Opinion  of  court  below  as  part  of  record.    Note,  16  L.  B.  A.  799. 

12  How.  168-180,  IS  L.  Ed.  939,  BEIN  v.  HEATH. 

Proper  condition  in  an  injunction  bond  is  'to  answer  all  damages  which 
tlie  defendant  may  sustain  in  consequence  of  the  injunction  being  granted, 
shonld  the  same  be  thereafter  dissolyed.** 

Approved  in  Woolfolk  v.  Jones,  216  Fed.  810,  holding  "to  abide  the 
decision  of  the  court"  in  condition  of  injunction  bond  did  not  bind  obligors 
to  pay  judgment  rendered  against  complainant  on  merits,  in  absence  of 
proof  showing  loss  of  debt  was  result  of  injunction. 

Equity  practice  in  Federal  courts  is  regulated  by  laws  of  Congress  and 
rules  of  Supreme  Court;  accordingly,  in  injunction  proceedings,  the  laws  of 
Louisiaiu^  where  the  cause  arose,  cannot  apply  to  an  injunction  bond  in 
the  Federal  court  there. 

Approved  in  Tullock  v.  Mulvane,  184  TJ.  S.  513,  514,  46  L.  Ed.  666, 
667,  22  Sup.  Ct.  381,  holding  liability  for  attorneys'  fees  on  injunction 
bond  given  in  pursuance  of  Federal  law  is  construed  according  to  Federal 
law;  National  Surety  Co.  v.  Fletcher,  186  Ala.  608,  Ann.  Cas.  191 6D,  872, 
65  South.  151,  holding  in  action  on  detinue  bond  given  in  Federal  court, 
plaintiff  could  not  ^recover  attorneys'  fees,  as  such  fees  are  not  allowed 
in  Federal  courts;  Gaines  v.  New  Orleans,  27  Fed.  412,  holding  Louisiana 
law  cannot  control  Federal  practice  as  to  deposit  of  garnished  funds  in 
court;  Northwestern  etc.  Ins.  Co.  v.  Keith,  77  Fed.  375,  23  C.  C.  A.  196, 
holding  District  Courts  bound  to  follow  rules  prescribed  by  Supreme 
Court  for  foreclosure  proceedings;  United  States  v.  American  Lumber  Co., 
80  Fed.  315,  holding  practice  of  Federal  cqurts  in  suits  to  cancel  land 
patents  cannot  be  varied  by  State  laws;  Fordyce  v.  Beecher,  2  Tex.  Civ. 
App.  33,  21  S.  W.  180,  on  point  that  State  laws  can  affect  procedure  in 
Federal  courts  only  when  adopted  by  rule  of  court;  Richmond  v.  Atwood, 
52  Fed.  25,  17  lb  ^  A.  620,  2  C.  C.  A.  596,  Ryder  v.  Bateman,  93  Fed. 
34,  and  Hussey  v.  Neal,  49  Ga.  163,  all  arguendo. 

Distinguished  in  disscntifig  opinion  in  Tullock  v.  Mulvane,  184  U.  S. 
520,  521,  46  L.  Ed.  669,  22  Sup.  Ct.  381,  majority  holding  liability  for 
attorneys'  fees  on  injunction  bond  given  in  pursuance  of  Federal  authority 
is  governed  by  Federal  law. 

Rules  of  court.    Note,  41  Am.  St.  Bep.  642. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  266. 

IV— 27 
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Equity  cumot  give  Jadgment  against  the  obligors  in  aa  injunction  bond 
wben  it  dissolyea  the  injunction;  the  obligee's  remedy  is  at  law,  against 
the  surety,  if  he  has  sustained  damage  ftom  the  delay  caused  by  the  injunction. 

Approved  in  Elliott  v.  Missouri  etc.  Ry.  Co.,  77  Mo.  App.  660,  uphold- 
ing action  for  damage  in  Missouri .  court  on  Federal  injunction  bond, 
though  Federal  court  did  not  assess  damages;  Buggeln  ▼.  Cameron,  11 
Ariz.  204,  209,  90  Pac.  324,  326,  Merryfield  v.  Jones,  2  Curt.  307,  Fed. 
Cas.  9486,  Lea  ▼.  Deakin,  11  Biss.  42,  13  Fed.  515,  Nolan  v.  Johns,  27 
Mo.  App.  509,  Easton  v.  New  York  etc.  R.  R.  Co.,  26  N.  J.  Eq.  360,  and 
Texas  etc.  Ry.  Co.  v.  White,  57  Tex.  134,  all  following  rule. 

Criticised  in  Russell  v.  Farley,  105  U.  S.  444,  445,  26  L.  Ed.  1064,  hold- 
ing court  may  assess  damages  in  such  case  as  incident  to  its  jurisdiction; 
and  the  ruling  of  this  case  has  been  followed  in  Tyler  Mfg.Oo.  v.  Last 
Chance  Mfg.  Co.,  90  Fed.  21,  32  C.  C.  A.  498,  knd  Leslie  v.  Brown,  90 
Fed.  174,  32  C.  C.  A.  556. 

Distinguished  in  West  v.  East  Coftst  Cedar  Co.,  113  Fed.  744,  51  C.  C.  A. 
416,  holding  where  court  has  required  injunction  bond,  it  may  decide 
whether  dami^es  shall  be  allowed  and  order  reference  as  to  amount; 
Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  23  Mont.  317,  58  Pac. 
872,  upholding  action  in  State  court  on  Federal  injunction  bond  without 
leave  of  Federal  court  where  latter  has  dismissed  suit  with  costs. 

Explained  in  St.  Louis  v.  St.  Gaslight  Co.,  82  Mo.  354,  assessment  of 
damages  for  defendant  upon  dissolution  of  injunction  cannot  be  made 
except  as  incident  to  law  or  stipulation  given  by  plaintiff  to  pay  dam- 
ages  consequent  upon  such  dissolution. 

Action  cannot  be  maintained  on  an  injunction  bond  until  the  contingency 
upon  which  the  obligors  agreed  to  pay  has  arisen. 

Approved  in  Steele  v.  Tutweiler,  63  Ala.  373,  refusing  to  entertain  ae- 
tion  on  supersedeas  bond  to  recover  rents  pending  appeal,  damages  and 
costs  having  been  paid  according  to  condition  in  bond;  Halsey  v.  Murray, 
112  Ala.  207,  208,  20  South.  582,  holding  surety  on  bond  who  pays  vol- 
untarily in  case  where  he  was  not  liable,  cannot  enforce  contribution 
from  cosurety;  Krug  v.  Bishop,  44  Ohio  St.  226,  6  N.  E.  255,  holding 
dismissal  of  action  and  dissolution  of  injunction,  without  prejudice,  do 
not  give  right  to  action  on  bond;  Columbus  etc.  Ry.  Co.  v.  Burke,  54 
Ohio  St.  19,  32  L.  K.  A.  333,  43  N.  E.  284,  ruling  similarly  where  injunc- 
tion dissolved  by  consent  of  parties.  ** 

Distinguished  in  Meyers  v.  Block,  120  U.  S.  209,  SO  L.  Ed.  648,  7  Sup. 
Ct.  527,  under  facts;  Aiken  v.  Leathers,  37  La.  Ann.  483,  40  La.  Ann. 
25,  3  South.  358,  under  settled  practice  in  Louisiana. 

Damages  not  being  assessable  by  a  court  of  equity  against  aa  obligor 
upon  the  dissolution  of  the  injunction,  an  action  at  law  cannot  be  maintained 
against  a  surety  upon  a  bond  conditioned  to  pay  all  damages  that  may  be 
awarded  upon  the  dissolution  of  the  injunction. 
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Approved  in  Umbreit  v.  American  Bonding  Co.,  144  Wis.  613,  129 
N.  W.  789,  and  Wirt  v.  Peck,  184  Fed.  56,  107  C.  C.  A.  16,  both  following 
rule;  Kirker  v.  Owings,  98  Fed.  608,  39  C.  C.  A.  132,  holding  equity  court 
appointing  receiver  cannot  enter  judgment  against  surety  for  default 
of  receiver;  Deakin  v.  Lea,  11  Biss.  36,  39,  Fed.  Cas.  3696,  sustaining 
demurrer  to  declaration  in  such  suit;  as  also  in  Deakin  v.  Stanton,  3  Fed. 
436,  437,  438,  Fed.  Cas.  3696a ;  Sopris  v.  Lilley,  2  Colo.  500,  holding  d^- 
ages  for  detention  of  property  pending  replevin  cannot  be  recovered  in 
action  on  bond  unless  awarded  at  time  judgment  for  return  was  given; 
Deakin  v.  Lea,  11  Biss.  32,  Fed.  Cas.  3965,  arguendo. 

Distinguished  in  Aiken  v.  Leathers,  37  La.  Ann.  483,  40  La.  Ann.  25, 
3  South.  358,  under  settled  practice  in  Louisiana;  Proprietors  Union 
Wharf  V.  Mussey,  48  Me.  313,  314,  under  facts;  Sturgis  v.  Knapp,  33 
Vt.  523,  entertaining  such  action  where  damages  had  been  assessed  under 
State  practice. 

Recovery  on  injunction  bond  of  attorneys'  fees  necessarily  expended 
in  dissolving  injunction.    Note,  16  L.  R.  A.  (N.  8.)  74. 

Miscellaneous.  Cited  in  Browning  v.  Porter,  2  McCrary,  582,  12  Fed. 
460,  to  point  that  bond  conditioned  "to  pay  all  sums  .  .  .  that  shall  be 
adjudged"  against  obligors,  does  not  cover  original  judgment  and*  costs, 
nor  attorney's  fees;  Palmer  v.  Foley,  71  N.  Y.  110,  to  point  that  execution 
of  injunction  bond  is  fo  be  governed  by  law  relating  thereto. 

12  How.  180-197,  13  li.  Ed.  914,  WII^BUB  T.  AJJUY. 

Trustees  in  Insolvency  must  unite  in  the  sale  in  order  to  pass  title  to 
property  held  by  them  jointly. 

Approved  in'  Farmers'  Loan  etc.  Trust  Co.  v.  Lake  St.  Elevated  R.  R. 
Co.,  122  Fed.  921,  59  C.  C.  A.  140,  holding  where  trust  deed  gives  trus- 
tees discretionary  power  to  foreclose  both  must  concur;  Page  v.  Gillett, 
26  Colo.  App.  208,  141  Pao.  868,  holding  void  deed  by  two  of  three 
joint  trustees  reciting  death  of  third ;  The  William  D.  Rice,  3  Ware, 
135,  Fed.  Cas.  17,691,  holding  assignment  of  mortgage  by  one  trustee 
conveyed  no  rights,  although  refusal  of  other  to  join  was  fraudulent; 
Wilkinson  v.  Wilkinson,  2  Curt.  588,  Fed.  Cas.  17,677,  arguendo;  Boston 
etc.  Co.  V.  Condit,  19  N.  J.  Eq.  400,  quaere  whether  both  trustees  must  join 
in  one  deed. 

Distinguished  in  Society  of  Shakers  v.  Watson,  68  Fed.  741,  15  C.  C.  A. 
632,  holding  where  society  has  recognized  validity  of  acts  of  one  of  sev- 
eral trustees,  it  will  be  estopped  from  repudiating  an  act  from  which 
i^  has  received  benefit. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Bep.  268,  275. 
Power  of  trustee  to  convey  trust  property  without  consent  of  co- 
trustees.   Note,  4  Ann.  Oas.  954. 

Miscellaneous.    Cited  erroneously  in  McCarron  y.  Cassidy,  18  Ark.  49. 
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12  How.  197-209,  IS  L.  E<L  952,  EBWIN  y.  PABHAU. 

Where  inadequacy  of  price  paid  at  an  open  and  fair  ezecntion  sale  la  not 
of  itself  sufficient  reason  for  dismissing  a  bill  filed  by  the  purchaser  to  enjoin 
the  debtor  and  others  from  interfering  with  the  property. 

Approved  in  Hunt  v.  Fisher,  29  Fed.  809,  where  title  to  property  worth 
many  thousands  of  dollars  was  purchased  at  judicial  sale  for  one  hun- 
dred  dollars,  purchaser  was  restrained  from  taking  any  title  by  purchase; 
Crotty  V.  Effler,  60  W.  Va.  266,  9  Ann.  Oas.  770,  64  S.  E.  348,  holding 
consideration  for  land  not  so  inadequate  as  to  prevent  specific  perform* 
ance;  Coker  v.  Dawkins,  20  Fla.  165,  and  Phillips  v.  Stewart,  59  Mo. 
493,  refusing  to  set  aside  execution  sales  upon  such  ground  in  absence 
of  proof  of  fraud. 

Refusal  of  specific  performance  of  land  contract  for  inadequacy  of 
consideration.    Note,  14  L.  B.  A,  (N.  8.)  320. 

12  How.  20^225,  13  L.  Ed.  968,  UNITED  STATES  ▼.  MOOBE. 

By  the  regulations  of  O'Beilly,  1770^  the  proprietors  of  land  fronting  on 
the  Mississippi  were  bound  to  make  levees  and  clear  and  ditch  the  front 
to  a  certain  depth  within  three  years  from  the  date  of  purchase;  in  default 
thereof  the  land  reverted  to  the  king.  Condition  not  complied  with  in  this 
case  and  no  claim  made  to  land,  presumption  was  that  it  was  surrendered. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  640,  649,  following 
rule. 

District  Court  cannot,  under  the  act  of  May,  1824,  make  an  indefinite 
decree  for  such  quantity  of  land  as  the  United  States  may  have  8<dd  of  the 
land  adjudged  to  belong  to  him;  the  decree  must  be  for  the  precise  quantity. 

Approved  in  United  States  v.  Roselius,  16  How.  36,  14  L.  Ed.  690, 
holding  that  where  party  claiming  under  judicial  sale  had  been  in  posses- 
sion of  such  land  since  sale,  a  case  of  perfect  title  is  presented,  which 
is  not  within  jurisdiction  of  District  Court  under  acts  of  1824  and  1844. 

Under  the  acts  of  1824  and  1844,  adverse  claimants  must  be  made  parties 
to  suits  in  order  to  ascertain  the  quantity  of  land  to  which  a  person  is  entitled 
under  those  acts. 

Approved  in  United  States  v.  Davenport,  15  How.  9,  14  L.  Ed.  578,  and 
United  States  v.  Roselius,  15  How.  36,  14  L.  Ed.  590,  dismissing  suits 
where  such  claimants  not  joined;  United  States  v.  De  Rodriquez,  7  Sawy. 
637,  Fed.  Cas.  14,950,  where  parties  were  properly  joined. 

Distinguished  in  United  States  v.  Martinez,  184  U.  S.  447,  46  L.  Ed.  434, 
22  Sup.  Ct.  424,  holding  under  Court  of  Private  Land  Claims  act  if  it  i4 
admitted  that  adverse  claimants  of  Mexican  grant  hold  under  United 
States  and  there  is  no  dispute  as  to  boundaries^  they  need  not  be  made 
parties. 

MiscellanTeons.  Cited  in  Sena  v.  United  States,  189  U.  S.  241,  47  L.  Ed. 
791,  23  Sup.  Ct.  699^  applying  doctrine  of  laches  when  descendants  of 
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Mexican  grantee  had  for  many  years  failed  to  claim  rights  and  homestead, 
and  other  entries  had  been  made;  United  States  v.  Martinez,  184  U.  S.  449, 
46  L.  Ed.  635,  22  Sup.  Ct.  425,  as  to  laches  in  filing  petition  for  valne  of 
lands  part  of  Mexican  grant,  claimed  under  United  States  patent. 

12  How.  225>246^  13  L.  Ed.  966,  LTMAN  t.  BANK  OF  T7KITED  BTATEB. 

Where  the  maker  of  several  notes  has  paid  all  except  the  last,  the  credi- 
tor, If  he  sues  upon  the  original  consideration,  instead  of  the  unpaid  note, 
ia  not  hound  to  produce  the  prior  notes,  the  presumption  being  that  they  were 
giYen  up  at  the  time  of  payment. 

Approved  in  In  re  Wegman  Piano  Co.,  221  Fed.  132,  holding  there  is  no 
presumption  that  note  was  received  in  payment. 

Where  acceptance  of  promissory  notes  by  a  creditor  does  not  necessarily 
operate  as  satisfaction  of  the  original  deht,  whether  or  not  there  was  an 
agreement  to  receive  them  as  such,  or  whether  the  circumstances  warranted 
such  an  inference,  are  questions  for  the  jury. 

Approved  in  A.  Leschen  Sb  Sons  Rope  Co.  v.  Mayflower  Gold  Min.  etc. 
Co.,  173  Fed.  858,  35  L.  B.  A.  (N.  S.)  1,  97  C.  C.  A.  465,  Stewart  v. 
Laberee,  185  Fed.  473,  109  C.  C.  A.  351,  and  In  re  Wegman  Piano  Co.,  221 
Fed.  131,  all  holding  giving  and  receipt  of  note  for  debt  did  not  extin- 
iruiah  original  debt,  in  absence  of  agreement  to  that  effect;  Bankers'  Trust 
Co.  V.  T.  A.  Gillespie  Co.,  181  Fed.  457,  104  C.  C.  A.  196,  holding  accept- 
ance by  contractor  of  notes  of  third  party  for  sums  due  under  contract 
did  not  operate  as  payment;  Segrist  v.  Crabtree,  131  U.  S.  290,  33  L.  Ed. 
126,  9  Sup.  Ct.  688,  holding  evidence  admissible  to  show  whether  notes 
were  given  as  payment  or  as  evidence  of  amount  to  be  paid  later;  Harris 
V.  The  Kensington,  11  Fed.  Cas.  634,  holding  lien  of  materialman  not 
waived  by  acceptance  of  note  for  amount  due ;  Knox  v.  Gerhauser,  3  Mont. 
276,  affirming  judgment,  based  upon  finding  of  jury  that  note  was  taken 
as  security;  Salomon  v.  Pioneer  etc.  Co.,  21  Fla.  377,  arguendo. 

Distinguished  in  Kimball  v.  The  Ship  Anna  Kimball,  2  Cliff.  16,  Fed. 
Cas.  7772^  ruling  otherwise  under  settled  law  of  Massachusetts. 

Payment  by  commercial  paper.    Note,  35  L.  B.  A.  (N.  S.)  107,  108. 

Qfllcers  of  bank  are  presumed  to  know  its  financial  condition  and  to  have 
notice  of  the  acts  of  its  directors. 

Approved  in  McCarty  v.  Kepreta,  24  N.  D.  407,  Ann.  Oas.  1915A,  834, 
48  L.  R.  A.  (N.  S.)  65,  139  N.  W.  997,  holding  officer  of  bank  as  individual 
eondusively  presumed  to  have  knowledge  of  infirmity  of  note  which  he 
shonld  have  known  as  officer;  Hardin  v.  Dale,  45  Okl.  700,  146  Pac.  719, 
holding  director  of  industrial  corporation  chargeable  with  knowledge  of 
everything  it  is  his  duty  to  know  concerning  commercial  paper  belonging 
to  corporation  which  he,  as  director,  undertakes  to  sell;  Proctor  v.  Bald- 
win, 82  Ind.  374,  but  holding  such  presumption  rebuttable;  Scale  v.  Baker, 
70  Tex.  292,  8  Am.  St  Bep.  598,  7  S.  W.  745,  holding  directors  personally 
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responsible  for  inducing  person  to  deposit  in  insolvent  bank;  Merchants' 
Bank  v.  Rudolf,  5  Neb.  541,  holding  surety,  who  was  director  of  bank 
holding  note,  was  bound  to  know  whether  note  was  paid  or  not;  Ayott  v. 
Smith,  40  Vt.  537,  94  Am.  Dec.  432,  holding  notice  to  one  joint  maker  of 
note  is  notice  to  all. 

Imputability  of  knowledge  of  corporation  to  officer  thereof.  Note, 
Ann.  Gas.  1915A,  856. 

Whether  officer  or  employee  is  chargeable  with  corporation's  knowl- 
edge of  infirmities  in  commercial  paper  purchased  from  it.  Note, 
48  L.  B.  A.  (N.  8.)  65. 

Effect  of  provision  as  to  crossing  in  deed  to  railroad.  Note,  48 
L.  B.  A.  (N.  8.)  384. 

Miscellaneous.  Cited  in  Barlow  v.  Congregational  Society,  8  Allen,  462, 
to  point  that  bank  may  sue  upon  note  given  to  its  cashier;  Waggoner  y. 
St.  John,  10  Heisk.  509,  erroneously. 

•t 
12  How.  246-254,  18  L.  Ed.  974,  UNITED  STATES  ▼.  WILSINSOK. 

Not  cited. 

12  How.  254-266,  13  L.  ^Bd.  977,  BOND  ▼.  BBOWN. 

Where,  under  Louisiaaa  inractice,  a  case  is  submitted  to  the  Judge  without 
a  Jury,  and  no  exception  is  taken  to  any  ruling  on  a  matter  of  law,  the 
Judgment  must  be  affirmed  when  brought  to  the  Supreme  Court  on  error. 

Approved  in  Connor  v.  United  States,  214  Fed.  527,  131  C.  C.  A.  68, 
holding  where  by  stipulation  equity  suit  was  referred  to  master,  his  find- 
ings could  not  be  set  aside  at  discretion  of  court,  but  were  unassailable 
so  far  as  supported  by  competent  testimony;  Burr  v.  Des  Moines  Co.,  1 
Wall.  103,  17  L.  Ed.  563,  refusing  to  consider  evidence  leading  to  ultimate 
finding  in  lower  court  in  ejectment;  Richmond  v.  Smith,  15  Wall.  438, 
21  L.  Ed.  202,  holding  where  finding  of  court  is  general,  it  cannot  be  re- 
viewed on  error;  Mercantile  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  249,  21 
L.  Ed.  833,  where  rule  applied  to  such  findings  by  Circuit  Court;  The 
Abbotsford,  98  U.  S.  442,  25  L.  Ed.  169,  construing  act  declaring  that  find- 
ings of  fact  by  Circuit  Court  in  admiralty  causes  shall  be  conclusive; 
Davis  V.  Schwartz,  155  U.  S.  637,  89  L.  Ed.  298,  15  Sup.  Ct.  239,  Walters 
V.  Western  etc.  Co.,  69  Fed.  710,  and  United  States  Trust  Co.  v.  Mercan- 
tile Trust  Co.,  88  Fed.  153,  31  C.  C.  A.  427,  refusing  to  review  findings  of 
master  on  matters  submitted  by  court  in  equity  cause;  Tyler  v.  Angevine, 
15  Blatchf .  543,  Fed.  Cas.  14,306,  holding  findings  of  fact  in  trial  before 
referee  in  District  Court  are  conclusive  on  error  to  Circuit  Court;  Romero 
V.  Desmarais,  4  N.  M.  368  (5  N.  M.  146)',  20  Pac.  788,  and  Newcomb  v. 
White,  5  N.  M.  438,  23  Pac.  671,~  where  territorial  court  applied  rule  to 
causes  brought  up  on  error  from  inferior  courts;  Torlina  v.  Trorlicht,  5 
N.  M.  160,  21  Pac.  72,  refusing  to  review  findings  of  fact  made  by  jury. 
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12  How.  25e<272,  13  L.  Bd.  978,  DUNDAS  ▼.  HITCHOOOK. 

Olanse  leleMliig  dower  InBorted  In  a  mortgage  after  the  signattires  of 
both  boBband  and  wife  eonstrned  to  be  part  of  the  same  conveyance,  and 
hdd  Talid  under  the  laws  of  Alabama.  • 

Approved  in  Atkinson  v.  Taylor,  34  Mo.  App.  450,  where  husband  alone 
executed  deed  as  grantor,  but  wife  signed  relinquishing  dower. 

What  constitutes  election  to  take  under  or  against  will.    Note,  49 
L.  R.  A.  (N.  8.)  1078. 

Where  a  statute  prescribes  the  form  of  acknowledgments,  it  is  sufficient 
if  the  statute  is  conformed  to  in  substance.  Rule  applied  to  the  acknowledg- 
ment of  th»  deed  of  a  married  woman  relinquishing  dower. 

Approved  in  Middleton  v.  Parke,  3  App.  D.  C.  163,  upholding  deed  of 
trust  executed  by  guardian  under  decree  where  given  name  of  grantor 
in  deed  varied  slightly  from  that  in^  decree ;  Black  v.  Aman,  6  Mackey 
(D  C),  138,  holding  acknowledgment  of  deed  did  ndt  substantially  com- 
ply with  statute;  Geil  v.  Geil,  101  Va.  755,  45  S.  E.  326,  upholding 
acknowledgment  by  married  woman  showing  that  writing  fully  explained 
to  her,  that  she  was  examined  by  officer  privily  and  apart  from  her 
husband,  and  that  she  declared  that  she  had  willingly  executed  same  and 
does  not  wish  to  retract  it;  Morse  v.  Hewitt,  28  Mich.  488,  construing 
acknowledgment  of  power  of  attorney;  Virginia  Coal  etc.  Co.  v.  Rober- 
son,  88  Va.  118,  13  S.  E.  351,  decreeing  specific  performance  of  contract 
to  convey,  although  acknowledgment  by  wife  defective,  purchase  money 
having  been  paid ;  Blair  v.  Sayre,  29  W.  Va.  610,  613,  2  S.  E.  100,  102, 
holding  acknowledgment  in  question  insufficient;  dissenting  opinion  in 
Hockman  v.  McClannahan,  87  Va.  37,  12  S.  E.  231,  arguendo. 

Acknowledgments  by  married  women.    Note,  41  Am.  Dec.  179,  182. 

When  defects  in  certificates  of  acknowledgment  are  fatal  and  when 

not.    Note,  108  Am.  St.  Rep.  570. 
Estoppel  by  married  woman  joining  with  husband  in  bargain  and  sale 

deed  of  his  land  to  set  up  after-acquired  title.    Note,  Ann.  Oas. 

1916A,  800,  801. 
Certificate  of  married  woman's  acknowledgment.    Note,  45  L.  R.  A. 

(N.  S.)  1120. 

Miscellaneous.  Cited  erroneously  in  Phelps  v.  Racey,  60  N.  T.  15,  19 
Am.  Rep.  144. 

12  How.  272-284,  IS  L.  Ed.  966,  CLARK  ▼.  BARNWELL. 

After  damage  to  goods  la  established,  the  burden  ia  upon  the  carrier  to 
diow  that  it  was  occasioned  by  one  of  the  perils  from  which  he  was  excepted 
by  the  biU  of  lading. 

Approved  in  Jahn  v.  Steamship  Folmina,  212  U.  S.  361,  15  Ann.  Oas. 
748,  53  L.  Ed.  550,  29  Sup.  Ct.  363;  The  Glenlochy,  226  Fed.  972,  The 
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Lockport,  197  Fed.  214,  and  The  Medea,  179  Ted.  784,  103  C.  C.  A.  273,  , 
all  following  rule;  The  Musselcrag,  125  Fed.  788,  holding  where  ship 
dnring  voyage  encountered  storms  of  such  violence  as  to  reasonably 
account  for  opening  of  her  deck  yearns  and  consequent  damage  to  her 
cargo  from  water,  burden  is  on  cargo  owner,  to  show  improper  storage 
of  cargo  contributed  to  strain  on  vessel  deck;  Washburn-Crosby  Co.  v. 
William  Johnston  Co.,  125  Fed.  274,  60  C.  C.  A.  187,  holding  where  bill 
of  lading  excepted  carrier  from  liability  for  loss  or  damage  to  goods 
while  on  wharf  awaiting  shipment  ''by  fire  or  flood"  not  happening 
through  fault  of  negligence  of  carrier,  shipper  has  burden  of  proving 
that  it  occurred  through  carrier's  fault  or  negligence;  Argo  Steamship 
Co.  V.  Seago,  101  Fed.  1001,  42  C.  C.  A.  128,  applying  principle  to  loss  of 
shipment  of  sugar  where  bill  of  lading  recited  receipt  in  good  order; 
Alaska  Coast  Co.  v.  Alaska  Barge  Co.,  79  Wash.  221,  L.  B.  A.  19150, 
428,  140  Pac.  336,  holding  proof  by  charterer  of  vessel  that  while  proceed- 
ing in  deep  still  water  propeller  struck  something  -and  broke  blade  did 
not  show  accident  was  result  of  act  of  God;  The  Propeller  Niagara  v. 
Cordes,  21  How.  29,  16  L.  Ed.  48,  holding  carrier  liable  for  damage  to 
goods  caused  by  deviation,  in  absence  of  proof  that  such  deviation  was 
rendered  necessary  by  storm;  Nelson  v.  Woodruff,  1  Black,  160,  17  L.  Ed. 
99  (affirming  17  Fed.  Cas.  1343),  and  holding  carrier  may  show  damage 
to  lard  was  result  of  defective  packing;  The  Commander-in-Chief,  1 
Wall.  51,  17  L.  Ed.  611,  holding  carrier  liable  in  case  of  collision;  The 
Maggie  Hammond,  9  Wall.  459,  19  L.  Ed»  781,  for  failure  to  transship 
goods  not  damaged  at  time  vessel  was  disabled;  The  Delaware,  14  Wall. 
597,  602,  20  L.  Ed.  781,  783,  and  The  New  Orleans,  26  Fed.  45,  both  hold- 
ing carrier  liable  for  loss  of  cargo  stowed  on  deck,  contrary  to  usage  of 
trade,  and  in  absence  of  express  agreement;  The  Lady  Pike,  21  Wall.  15, 
22  L.  Ed.  504  (reversing  2  Biss.  144,  Fed.  Cas.  7985),  for  accident  result- 
ing from  lack  of  knowledge  on  part  of  captain,  of  difficulties  of  naviga- 
tion in  river  on  which  vessel  plies;  The  Majestic,  166  U.  S.  386,  41  L.  Ed. 
1043,  17  Sup.  Ct.  602,  ruling  similarly  on  action  to  recover  for  loss  of 
passenger's  baggage;  English  v.  Ocean  etc.  Nav.  Co.,  2  Blatchf.  427,  Fed. 
Cas.  4490,  and  Western  Mfg.  Co.  v.  The  Guiding  Star,  37  Fed.  644, 
holding  where  goods  are,  upon  delivery,  found  to  be  damaged,  burden  is 
upon  carrier  to  show  injury  was  result  of  improper  packing;  The  Steam- 
ship Beilona,  4  Ben.  506,  Fed.  Cas.  1277,  holding  where  goods  missing 
from  broken  cases,  carrier  is  liable  in  absence  of  proof  as  to  how  they 
disappeared;  The  Sabioncello,  7  Ben.  359,  Fed.  Cas.  12,198,  holding 
carrier  bound  to  show  damage  to  cargo  from  breaking  of  oil  casks  was 
not  due  to  his  negligence;  The  Bark  Carlotta,  9  Ben.  11,  Fed.  Cas.  2413, 
holding  carrier  liable  for  damage  caused  by  rats;  The  Keokuk,  1  Biss. 
524,  Fed.  Cas.  7721,  holding  fact  that  navigation  of  river  is  attended 
with  special  risks,  does  not  diminish  carrier's  liability;  Turner  v.  The 
Black  Warrior,  1  McAll.  182,  183,  Fed.  Cas.  14,253,  holding  carrier  bound 
to  show  damage  to  spirits  caused  by  defects  in  casks  i  The  lAwe  Yankee, 


425  CLARK  v.  BARNWELL.      .  12  How.  272-284 

Deady,  422,  Fed.  Cas.  8409,  holding  where  cause  of  damage  to  cargo  of 
wine  was  doubtful  loss  must  fall  on  carrier;  Richards  v.  Hansen,  1 
Fed.  63,  holding  exception  of  "rust"  will  not  relieve  carrier  from  lia- 
bility for  damages  to  cargo  of  iron  caused  by  defects  in  vessel;  Main- 
waring  V.  The  Carrie  Delap,  1  Fed.  878,  asserting  carrier's  liability 
where  bags  damaged  by  contact  with  bleaching  powder  carried  in  cargo; 
The  Pharos,  9  Fed.  914,  where  wool  damaged  by  contact  with  wet  red- 
wood lumber;  Astrup  v.  Lewey,  19  Fed.  540,  543,  where  damage  to  cargo 
caused  primarily  by  overloading  of  vessel;  The  Glamorganshire,  50  Fed. 
840,  holding  vessel  liable  for  damage  to  tea  caused  by  camphor  can'ied 
in  same  compartment;  The  Queen  of  the  Pacific,  75  Fed.  77,  holding  fact 
that  goods  were  damaged  by  sea  water  does  not  raise  presumption  of 
damage  by  perils  of  seas;  Steele  y.  Townsend,  37  Ala.  253,  79  Am.  Dec. 
52,  holding  although  carrier  has  excepted  liability  for  damages  from  rust 
he  is  bound  to  use  due  diligence  in  transporting  goods;  Gray  v.  Mobile 
Trade  Co.,  55  Ala.  402,  28  Am.  Bep.  734,  and  Berry  y.  Cooper,  28  (hu 
550,  ruling  similarly  where  damages  by  fire  excepted;  Western  Transpor- 
tation Co.  V.  Newhall,  24  Dl.  473,  479,  76  Am.  Dec  768,  774,  holding 
burden  of  proving  contract  restricting  common-law  liability  is  upon 
carrier;  Price  v.  Ship  Uriel,  10  La.  Ann.  414,  holding  mere  showing  that 
vessel  encountered  .  rough  weather  is  insufficient  to  exonerate  carrier 
from  liability;  Blocker  v.  Whittenburg,  12  La.  Ann.  412,  holding  where 
goods  landed  are  damaged  by  wet,  carrier  is  bound  to  show  that  they 
were  sufficiently  covered;  Maxwell  v.  Southern  Pacific  Co.,  48  La.  Ann. 
402,  19  South.  294,  and  Alden  v.  Pearson,  3  Gray,  348,  holding  carrier 
bound  to  show  loss  by  fire  was  not  result  of  his  negligence;  Mitchell 
V.  Carolina  Cent.  Ry.,  124  N.  C.  244,  32  S.  E.  673,  ruling  similarly  as  to 
injury  to  cattle  carried;  dissenting  opinion  in  Constable  v.  National  S. 
S.  Co.,  154  U.  S.  99,  88  L.  Ed.  923,  14  Sup.  Ct.  1081,  The  Kensington,  88 
Fed.  333,  334,  and  Levi  y.  Lynn  etc.  R.  R.  Co.,  11  Allen,  303,  87  Am.  Dec 
714,  all  arguendo. 

Distinguished  in  New  Orleans  etc.  R.  Co.  v.  National  Rice  Mill  Co., 
234  U.  S.  83,  58  L.  Ed.  1225,  34  Sup.  Ct.  726,  holding  where  initial  car- 
rier set  up  Carmack  Amendment  and  denied  negligence,  but  State  court 
found  on  conflicting  evidence  the  loss  was  due  to  negligence  of  connect- 
ing carrier,  judgment  rested  on  such  finding;  Inman  Co.  v.  Seaboard 
Air  Line  Ry.  Co.,  159  Fed.  970,  holding  where  bill  of  lading  provided 
carrier  not  liable  for  ''wet  and  country  damage,"  plaintiff  in  alleging 
damage  from  '^ water  and  wind"  must  allege  damage  resulted  from  neg- 
ligence of  carrier,  or  could  have  been  avoided  by  exercise  of  care. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  B.  A.  1915D, 
645,  666. 

Damage  caused  to  cotton  tbread,  by  dampness  in  the  hold  of  a  vessel, 
not  occasioned  by  bad  stowage  or  %j  the  negligence  of  the  master  or  crew» 
is  attEibvtable  to  "dangers  of  the  seas/'  excepted  in  the  biU  of  lading. 
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Approved  in  The  Folminay  143  Fed.  639,  under  bill  ^f  lading  exempt- 
ing vessel  from  liability  for  damage  from  sweating  or  sea  water,  ship  not 
liable  where  she  was  seaworthy  and  cargo  properly  stowed,  and  shown 
that  there  was  no  negligence  daring  voyage  accountable  for  entry  of 
sea  water. 

Where  it  is  the  usage  of  trade  to  carry  salt  in  a  mixed  cargo,  the  carrier 
is  not  liable  for  damage  cansed  by  it  to  other  goods,  in  absence  of  proof  of 
bad  stowage. 

Approved  in  The  Burswell,  13  Fed.  907,  holding  where  it  is  customary 
to  carry  caustic  soda  as  part  of  cargo  of  general  ship,  damage  resulting 
from  contact  with  such  soda  must  be  shown  to  have  been  due  to  bad 
stowage. 

If  damage  is  caused  by  a  peril  excepted  in  the  bill  of  lading,  the  loss  is 
prima  facie  upon  the  shipper;  but  the  loss  may  be  imposed  upon  the  carrier 
by  showing  that  the  damage  might  have  been  prevented  by  the  exercise  of 
proper  skill  and  diligence. 

Approved  in  Carr  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  432,^48  L.  Ed.  1057, 
24  Sup.  Ct.  663,  burden  of  showing  fire  causing  loss  of  shipment  of  cotton 
was  due  to  negligence  of  carrier  is  on  shipper  where  bill  of  lading  con- 
tains provision  exempting  carrier  from  liability  f^r  damages  caused  by 
fire;  The  La  Kroma,  138  Fed.  938,  ship  is  relieved  from  liability  for 
shortage  in  weight  of  shipment  of  bales  of  fibre  under  bill  of  lading 
reciting  "not  responsible  for  weight  nor  quality,  nor  loose  bales,"  where 
it  shows  all  bales  shipped  were  delivered;  Lazarus  v.  Barber,  136  Fed. 
536,  69  C.  C.  A.  310,  upholding  sufficiency  of  evidence  to  show  that  goat- 
skins injured  by  brine  leaking  from  citron  barrels  stowed  near  skins; 
Chamock  v.  Texas  &  P.  Ry.  Co.,  113  Fed.  93,  51  C.  C.  A.  78,  applying 
rule  where  bill  of  lading  exempted  carrier  for  loss  by  fire;  The  Dun- 
britton,  61  Fed.  766,  applying  principle  to  contract  for  shipment  of 
plumbago;  Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tenn.  371,  79  S.  W.  1036, 
applying  rule  to  shipment  of  hogs;  Western  Transportation  Co.  v.  Downer, 
11  Wall.  134,  20  L.  Ed.  160,  and  the  R.  D.  Bibber,  50  Fed.  844, 2  C.  C.  A.  50, 
both  holding  presumption  of  negligence  of  master  cannot  arise  from  mere 
grounding  of  vessel  on  entering  harbor;  The  Victory,  168  U.  S.  423,  42 
L.  Ed.  528,  18  Sup.  Ct.  155,  holding  where  collision  is  excepted,  burden 
is  on  shipper  to  show  collision  was  result  of  want  of  skill  or  diligence; 
Wertheimer  v.  Pennsylvania  R.'  R.  Co.,  17  Blatchf.  422,  1  Fed.  234,  and 
Insurance  Co.  of  N.  A.  v.  Lake  Erie  etc.  R.  R.  Co.,  152  Ind.  337,  53  N.  E. 
383,  ruling  similarly  where  loss  by  fire  excepted  in  bill  of  lading ;.Speyer 
V.  The  Mary  Belle  Roberts,  2  Sawy.  4,  6,  Fed.  Cas.  13,240,  hold^  car* 
rier  liable  where  sweating  of  cargo  could  have  been  prevented  by  raising 
hatches  during  fair  weather  according  to  custom;  The  Bark  Gibers,  3 
Ben.  150,  152,  Fed.  Cas.  10,477,  holding  where  loss  from  leakage  of  casks 
was  excepted,  shipper  was  bound  to  show  that  loss  could  have  been 
prevented  by  exercise  of  due  care  on*  part  of  carrier;  Vaughan  y.  Six 
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Hundred  and  Thirty  Casks  Wine,  7  Ben.  509,  Fed.  Cas.  16,900,  holding 
where  bill  excepted  "average  leakage,"  shipper  must  bear  loss  in  absence 
of  proof  that  leakage  was  more  than  average;  The  Ship  Shand,  10  Ben. 
311,  Fed.  Cas.  12,702,  and  The  Brig  Sloga,  10  Ben.  320,  Fed.  Cas.  12,956, 
holding  carrier  liable  where  damage  caused  by  leaking  of  vessel,  could 
have  been  prevented  by  due  diligence;  The  Junata  Paton,  1  Biss.  17, 
Fed.  Cas.  7584,  holding  carrier  relieved  from  liability  upon  showing  dam- 
age waa  result  of  vessel's  grounding  in  storm;  The  Rocket,  1  Biss.  357, 
Fed.  Cas.  11,975,  holding  carrier  liable  for  damage  resulting  from  ground- 
ing of  vessel  in  fog,  and  master  was  shown  to  have  been  negligent; 
The  Invincible,  1  Low.  226,  228,  Fed.  Cas.  7055,  holding  where  leakage 
excepted,  mere  pjoof  of  more  than  average  leakage  is  insufficient,  negli- 
gence must  be  proved;  Hunt  v.  The  Cleveland,  Newb.  222,  6  McLean, 
77,  Fed.  Cas.  6885,  where  shipper  held  bound  to  show  negligence  caus- 
ing damage  to  hardware  beyond  reasonable  doubt;  The  Tan  Bark  Case, 
1  Brown.  155,  Fed.  Cas.  13,742,  carrier  liable  upon  showing  that  master 
did  not  use  due  precau^on  to  prevent  damage  from  frosts;  Lamb  y. 
Parkman,  1  Sprague,  354,  Fed.  Cas.  8020,  denying  carrier's  liability 
where  damage  to  flour  was  natural  result  of  confinement  in  hold,  and  no 
negligence  shown;  The  Colonel  Ledyard,  1  Sprague,  533,  Fed.  Cas.  3027, 
holding  carrier  liable  where  damage  to  flour  was  caused  by  contact 
with  turpentine  carried;  Mendelsohn  v.  The  Louisiana,  3  Woods,  47,  Fed. 
Cas.  9461,  Irequest  v.  Morewood,  13  Fed.  Cas.  90,  and  McCuUough  v. 
The  Echo,  16  Fed.  Cas.  11,  all  holding  ship  not  liable  for  deterioration 
of  cargo  caused  by  sweating  in  hold;  Janney  v.  The  Tudor  Co.,  3  Fed. 
816,  where  shrinkage  in  weight  of  cargo  was  due  to  its  inherent  nature; 
The  Regulus,  18  Fed.  382,  holding  carrier  liable  where  overloading  of 
vessel  contributed  to  loss;  Wolf  v.  Vaderland,  18  Fed.  740,  The  George 
Heaton,  20  Fed.  326,  and  The  Guy  C.  Goss,  53  Fed.  828,  all  holding  bur- 
den on  shipper  to  show  that  rust  was  caused  by  negligence  of  carrier; 
The  Titania,  19  Fed.  104,  108,  holding  damage  caused  by  shipping  of 
heavy  articles  which  were  properly  stowed  is  within  exception  of  x)erils 
of  seas;  but  otherwise  in  The  Kensington,  94  Fed.  887,  where  cargo  not 
properly  stowed;  The  Saratoga,  20  Fed.  871,  holding  where  loss  by  theft 
is  excepted  in  bill,  carrier  may  still  be  held  liable  if  negligence  shown; 
The  Chasca,  23  Fed.  159,  160,  and  Matthiesen  etc.  Sugar  Refining  Co. 
V.  Gusi,  29  Fed.  796,  holding  burden  upon  shipper,  in  case  cargo  dam- 
aged daring  storm,  to  show  ship  was  not  properly  dunnaged;  The  Poly- 
nesia, 30  Fed.  210,  to  show  that  damage  to  property  caused  by  motion 
of  ship  was  due  to  bad  stowage;  Paturzo  v.  Compagnie  Francaise  etc., 
31  Fed.  612,  holding  although  damage  from  sweating  is  excepted,  carrier 
will  be  held  liable  upon  showing  stowage  of  macaroni  in  same  compart- 
ment with  green  fruit;  The  Portuense,  35  Fed.  671,  burden  is  on  ship- 
per to  show  negligence  of  vessel  in  allowing  cargo  to  be  damaged  by 
sweating;  The  Bohemia,  38  Fed.  757,  758,  holding  vessel  not  liable  where 
rotting  gf  cargo  of  potatoes  was  caused  by  detention  in  quarantine;  The 
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Charles  I.  Willard,  38  Fed.  762,  admitting  evidence  to  show  that  pumps 
were  not  in  condition  to  remove  water  driven  into  hold  of  vessel;  The 
Dan,  40  Fed.  692,  holding  vessel  chartered  to  carry  specific  cargo  is  lia- 
ble only  for  damage  resulting  from  negligence;  Christie  v.  The  Creigh- 
ton,  41  Fed.  63,  dismissing  libel  for  damage  resulting  from  motion  of 
vessel  in  absence  of  proof  of  bad  stowage;  The  Guy  C.  Goss,  63  Fed. 
840,  dismissing  libel  where  evidence  failed  to  support  allegations  of  un- 
seaworthiness and  bad  stowage;  The  Guildhall,  58  Fed.  797,  holding  car- 
rier liable  for  failure  to  recondition  cargo  after  collision,  although  col- 
lision was  unavoidable;  The  G.  R.  Booth,  64  Fed.  879,  denying  carrier's 
liability  for  explosion  of  part  of  cargo  resulting  in  injury  of  rest  in 
absence  of  negligence;  The  Timor,  67  Fed.  367,  46  C.  C.  A.  412,  for  dam- 
age caused  by  rats,  bill  having  excepted  damage  from  vermin;  The  Prus- 
sia, 88  Fed.  532,  where  carrier  held  bound  to  use  due  care  in  preservation 
of  refrigerator  meats;  The  Henry  B.  Hyde,  90  Fed.  115,  32  C.  C.  A.  534 
(affirming  82  Fed.  685),  and  The  Lennox,  90  Fed.  309,  holding  where 
ship  is  not  responsible  for  breakage  under  bill,  it  must  be  shown  to  have 
resulted  from  negligence ;  The  Prussia,  93  Fed.  840,  35  C.  C.  A.  625,  hold- 
ing shipper  not  liable  for  damage  to  cargo  of  meat  caused  by  latent 
defect  in  ship's  refrigerators;  Little  Rock  etc.  Ry.  v.  Talbot,  39  Ark. 
530,  and  Railway  Co.  v.  Manchester  Mills,  88  Tenn.  661,  663,  14  S.  W. 
316,  holding  where  carrier  excepts  loss  by  fire,  libelant  must  show  fire 
was  result  of  negligence;  East  Tennessee  etc.  R.  R.  Co.  v.  Wright,  76 
Ga.  536,  ruling  similarly  where  carrier  had  excepted  damage  resulting 
from  ** blowing  of  bilge  water  upon  goods";  Denton  v.  Chicago  etc.  R.  R. 
Co.,  52  Iowa,  163,  35  Am.  Rep.  265,  2  N.  W.  1095,  where  goods  destroyed 
by  fire  in  carrier's  warehouse;  Lewis  v.  Ship  Success,  18  La.  Ann.  6,  8, 
holding  carrier  not  liable  where  damage  was  result  of  inherent  defect  in 
goods;  Kirk  v.  Folsom,  .23  La.  Ann.  585,  dismissing  action  in  absence 
of  proof  that  leak  in  seaworthy  vessel  was  caused  by  negligence  of 
carrier;  Libby  v.  Gage,  14  Allen,  263,  265,  holding  carrier  not  liable  for 
natural  melting  of  ice  cargo,  while  delayed  to  make  necessary  repairs; 
School  District  v.  Hartford  etc.  R.  R.  Co.,  102  Mass.  556,  3  Am.  Rep.  505, 
holding  contract  for  carriage  '*at  shipper's  risk"  does  not  relieve  car- 
rier from  liability  for  loss  caused  by  his  negligence;  Chicago  etc.  R.  B. 
Co.,  V.  Moss,  60  Miss.  1013,  1014,  45  Am.  Rep.  429,  430,  and  Graham  ▼. 
Davis,  4  Ohio  St.  378,  62  Am.  Dec.  290,  extending  rule  and  holding  car- 
rier must  show  that  loss  was  within  exception  and  not  caused  by  negli- 
gence; Wolf  V.  American  Exp.  Co.,  43  Mo.  425,  97  Am.  Dec.  407,  holding 
degree  of  care  required  is  to  be  measured  by  charterer  of  goods;  Hub- 
bard V.  Harnden  Exp.  Co.,  10  R.  I.  254,  holding  carrier  not  liable  where 
goods  seized  by  public  enemy;  Saunders  v.  Chicago  etc.  Ry.  Co.,  6  S.  D. 
46,  60  N.  W.  150,  holding  injury  to  passenger  in  collision  does  not,  of 
itself,  raise  presumption  of  negligence;  Schaller  v.  Chicago  etc.  Ry.  Co., 
97  Wis.  39,  40,  71  N.  W.  1044,  1045,  holding  where  loss  by  fire  is  excepted. 
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proof  of   fact  of   such    loss  constitutes  prima  facie  defense  by  carrier; 
Maghee  v.  Camden  etc.  R.  R.  Co.,  45  N.  Y.  519,  6  Am.  Bep.  127,  arguendo. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St. 
Bep.  124. 

Bill  Of  lading  oontatnlng  the  usual  dame,  ''sbipped  in  good  order,**  bat 
idding,  "contents  nnknown,**  acknowledges  only  the  shipment  in  good  order 
of  the  packages  as  to  their  external  condition,  and  the  hnrden  is  on  the 
shipper  to  prove  the  condition  of  the  contents  when  shipped. 

Approved  in  St.  Louis,  Lron  Mountain  Ry.  Co.  ▼.  Knight,  122  17.  S. 
85,  30  L.  Ed.  1079,  7  Sup.  Ct.  1135,  holding  carrier  does  not  warrant 
quality  of  cotton  shipped  under  such  bill  of  lading;  The  Columbo,  3 
Blatchf.  522,  Fed.  Cas.  3040,  holding  carrier  not  prima  facie  liable  where 
exterior  of  package  not  so  damaged  as  to  account  for  injury  to  contents; 
The  California,  2  Sawy.  15,  Fed.  Cas.  2314,  holding  acceptance  of  goods 
under  such  bill  does  not  imply  warrant  upon  part  of  carrier  that  case 
has  not  been.ox)ened  and  robbed  before  delivery  for  shipment;  The  Bark 
Olbers,  3  Ben.  151,  Fed.  Cas.  10,477,  or  that  cask  in  which  liquor  is  shipped 
will  not  leak  because  of  latent  defects;  Twelve  Hundred  and  Sixty-five 
Sewer  Pipes,  5  Ben.  405,  Fed.  Cas.  14,280,  holding  carrier  not  liable  for 
breaking  of  pipes  properly  handled  and  stowed  by  his  employees;  The 
Bark  Vincenzo  T.,  10  Ben.  229,  Fed.  Cas«  16,948,  holding  carrier  not  lia- 
ble for  damage  to  statuary  cased  and  carried  under  such  bill  of  lading; 
Choate  v.  Crowninshield,  3  Cliff.  187,  189,  Fed.  Cas.  2691,  holding  carrier 
upon  receiving  cotton  in  bales  does  not  acknowledge  the  good  condi- 
tion of  the  interior  of  the  bales;  The  Moravian,  2  Hask.  159,  Fed.  Cas. 
9789,  nor  of  the  contents  of  cases  containing  sewing-machines;  The 
T.  A.  Goddard,  12  Fed.  177,  but  holding  such  bill  concludes  carrier  as  to 
condition  of  chests  of  tea  which  could  have  been  discovered  when  deliv- 
ered for  shipment;  The  Tommy,  16  Fed.  603,  construing  clause  in  bill, 
''not  accountable  for  weight,  contents,  packing,  marks  and -damage"; 
The  Querini  Stamphalia,  19  Fed.  124,  holding  where  bill  recites  that 
weight  and  quantity  is  unknown,  carrier  will  not  be  liable  for  short 
delivery  if  all  he  received  is  delivered;  Mitchell  v.  United  States  Exp. 
Co.,  46  Iowa,  214,  holding  recital  in  bill  that  eggs  received  by  carrier 
for  shipment  are  in  good  condition  is  not  conclusive  evidence  of  that 
fact;  Shepherd  v.  Naylor,.5  Gray,  692,  holding  bill  concluding  ''weight 
unknown,"  binds  master  to  deliver  only  so  much  as  it  actually  shipped; 
Killey  v.  Bowker,  11  Gray,  429,  71  Am.  Dec.  725,  ruling  similarly  where 
bill  specified  weight  *'more  or  less";  Ellis  v.  Willard,  9  N.  Y.  533,  and 
Hale  V.  Milwaukee  Dock  Co.,  29  Wis.  496,  9  Am.  Bep.  613,  extending 
rule  and  holding  admission  that  goods  are  "in  good  condition"  does  not 
conclude  carrier  from  showing  the  contrary;  Miller  v.  Hannibal  etc.  R.  R. 
Co.,  90  N.  Y.  435,  43  Am.  Rep.  182,  ruling  similarly  where  bill  recited 
delivery  of  barrels  of  eggs;  The  Hadji,  18  FedL  461,  to  point  that  sx)ecial 
provision  in  bill  of  lading  may  shift  burden  of  proof  in  case  of  dam- 
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age  to  goods;  Whitney  v.  Gauche,  11  La.  Ann.  432,  433,  and  Wiizler  v. 
Collins,  70  Me.  300,  85  Am.  Sep.  882,  both  arguendo. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Jones,  1  Ind.  Ter.  360,  37  S.  W. 
209,  holding  where  goods  were  delivered  for  shipment  over  connecting 
lines,  and  one  connecting  carrier  issued  bill  of  lading  acknowledging  re- 
ceipt from  consignor  of  bill  of  lading  issued  by  initial  carrier  of  goods 
in  apparent  good  order,  and  delivered  **in  like  good  order"  to  another 
carrier,  such  bill  of  lading  was  acknowledgment  that  goods  were  deliv- 
ered to  initial  carrier  in  apparent  good  order. 

Bills  of  lading— Definition.    Note,  88  Am.  Dec.  424. 

Wbere  cause  of  injury  is  in  douht^  whether  perils  of  sea  or  negligence 
caused  lnj.nry,  plaintiff  cannot  recover;  Jury  must  see  clearly  that  defend- 
ants were  negligent  to  find  against  them. 

Approved  in  Wright  v.  Sioux  Falls  Traction  System,  28  S.  D.  385,  133 
N.  W.  699,  holding  in  absence  of  statute  making  proof  of  injury  prima 
facie  evidence  of  carrier's  negligence,  proof  of  injury  alone  would  not 
sustain  recovery. 

Who  liable  as  common  carriers.    Note,  47  Am.  Dec.  652. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Rep.  353. 

liability  of  ship  owner  for* loss  or  injury  to  cargo  due  to  inherent 
vice.    Note,  18  Ann.  Oas.  246,  247. 

Miscellaneous.  Cited  in  Sumner  v.  Walker,  30  Fed.  265,  to  point  that 
connecting  carriers  are  not  liable  to  shipper  for  negligence  of  each  other 
in  absence  of  express  agreement;  Steamboat  Belfast  v.  Boon,  41  Ala.  62, 
to  point  that  libel  for  damage  to  goods  may  be  maintained  in  admiralty. 

12  How.  284-293,  13  I*.  Ed.  990,  TEAIi  ▼.  FELTOK. 

Initial  letter  written  upon  a  newspaper  wrapper  is  not  ^  writing  or 
memorandum,"  forbidden  by  the  postal  laws,  and  such  writing  will  not  Justify 
a  postmaster  in  refusing  to  deliver  the  paper  to  the  person  to  whom  it  in 
addressed. 

Approved  in  Bruce  ▼.  United  States,  202  Fed.  104,  120  C.  C.  A.  370, 
holding  order  of  Postoffice  Department  prohibiting  mailing  of  medicines 
containing  poison  except  to  named  classes  of  -persons  was  in  excess  of 
authority  and  void. 

Public  officers  are  liable  to  individuals  for  failure  to  perform  ministerial 
duties  in  which  the  latter  are  interested. 

Approved  in  United  States  v.  Oriswold,  8  Ariz.  456,  76  Pac.  597,  hold- 
ing sureties  on  postmaster's  bond  liable  for  loss  of  registered  letter  due 
to  his  negligence;  dissenting  opinion  in  Hudson  v.  Mc Arthur,  ]52  N.  C. 
455,  28  L.  K.  A.  (N.  S.)  115,  67  S.  E.  999,  majority  holding  neglect  of 
commissioners  to  settle  with  sheriff  as  prescribed  by  statute  did  not 
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render  them  liable  to  sheriff's  sureties  on  his  hond  for  sums  paid  out  by 
them  to  make  good  embezzlement  of  tax  funds  by  sheriff;  Stephenson 
V.  Monmonth  Mining  Co.,  84  Fed.  116,  28  G.  C.  A.  292,  entertaining  ac- 
tion against  public  contractor;  Raynsford  y.  Phelps,  43  Mich.  344,  38  Am. 
Kep.  190,  5  N.  W.  403,  against  tax  collector  for  making  false  return; 
Goetchens  v.  Matthewson,  61  N.  Y.  432,  433,  holding  election  inspectors 
liable  for  rejecting  vote  upon  refusal  of  voter  to  answer  improper  ques- 
tions. 

Distinguished  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  17,  104  C.  G.  A. 
453,  holding  in  action  to  enjoin  postmaster  from  depriving  plaintiff  of 
second-class  mail  privilege,  where  alleged  excess  postage  paid  was  sought 
to  be  recovered,  court  on  denying  injunction  would  not  retain  writ  to 
determine  liability  for  postage,  but  dismiss  without  prejudice. 

State  courts  having  general  Jniiscliction  in  actions  of  trover  may  enter- 
tain suit  for  conversion  wbleh  would  also  be  cognizable  under  Federal  law. 
In  absence  of  express  proUbltlon.  Postmaster  held  Uable  for  wrongful  deten- 
tion of  mail. 

Approved  in  Lewis  Pub.  Go.  v.  Wyman,  152  Fed.  791,  holding  Federal 
court  had  jurisdiction  to  re-examine  action  of  postmaster-general  in  deny- 
ing to  publisher  right  to  send  periodical  as  second-class  matter,  when  as- 
serted action  was  without  authority  of  law;  Lewis  Pub.  Go.  v.  Wyman,  152 
Fed.  202,  holding  suit  against  postmaster,  to  recover  alleged  excess  x>ost* 
age  paid  under  protest,  removable  to  Federal  court;  St.  Louis  etc.  B.  Go. 
V.  Heyser,  95  Ark.  417,  Ann.  Gas.  1912A,  610,  130  S.  W.  565,  holding  State 
court  had  jurisdiction  of  action  against  initial  carrier  for  damages  arising 
under  Interstate  Gommerce  Act ;  Vaughn  v.  Wright,  139  6a.  739,  Ann.  Oas. 
1914B,  821,  45  L.  B.  A.  (N.  S.)  785,  78  S.  E.  125,  holding  trover  lay  to  re- 
cover tax  receipts  alleged  to  be  of  value  to  owner;  Smith  v.  Durham,  127 
N.  C.  418,  37  S.  E.  473,  upholding  trover  by  person  entitled  to  possession 
f  where  on  demand  bailee  of  notes  refuses  to  deliver  it;  Missouri  etc.  Ry. 
Co.  v.  Lenahan,  39  Okl.  294,  135  Pac.  387,  holding  State  courts  had  con- 
current jurisdiction  with  Federal  courts  over  cases  arising  under  Employ- 
ers' Liability  Act  of  1908 ;  Divine  v.  Unaka  Nat.  Bank,  125  Tenn.  109,  39 
Ii.  B.  A.  (N.  S.)  686,  .140  S.  W.  750,  holding  State  court  had  jurisdiction 
in  probate  of  estate  of  inmate  of  national  soldiers'  home  located  on  land 
ceded  to  government;  Ctaflin  v.  Houseman,  93  U.  S.  142,  23  L.  Ed.  840, 
asserting  jurisdiction  of  State  court  in  suit  by  assignee  to  recover  assets 
of  bankrupt;  New  Orleans  National  Bank  v.  Merchant,  18  Fed.  850,  in 
suit  against  postmaster  for  wrongfully  withholding  registered  mail ;  Raisler 
V.  Oliver,  97  Ala.  713,  714,  38  Am.  St.  Rep.  214,  215,  12  South.  240,  241, 
on  point  that  deputy  postmasters  may  be  held  liable  in  State  court  for  in- 
jury caused  by  negligence;  Blitz  v.  Golumbia  Bank,  87  Pa.  St.  92,  SO  Am. 
Bep.  346,  holding  State  court  has  jurisdiction  of  suit  against  national  bank 
for  violation  of  usury  law  of  Gongress;  dissenting  opinion  in  Ex  parte 
Hill,  38  Ala.  477,  majority  denying  jurisdiction  of  State  court  to  discharge 
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person  held  under  conscript  law  of  Confederate  Congress;  Crossley  v.  Call- 
fomia,  168  U.  S.  641,  42  L.  Ed.  610,  18  Sup.  Gt.  242,  holding  State  may 
take  jurisdiction  of  prosecution  for  derailing  train,  although  such  act  is 
also  offense  against  Federal  laws ;  Crocker  v.  Marine  Nat.  Bank,  101  Mass. 
241,  3  Am.  Rep.  3S7,  but  holding  that  State  must  follow  act  of  Congress 
prescribing  venue  in  suit  against  national  banks;  In  re  Reynolds,  20  Fed. 
Cas.  594,  arguendo. 

Distinguished  in  Bankers'  etc.  Co.  v.  Minn.  etc.  Ry.,  192  U.  S.  383,  48 
Li  Ed.  489,  24  Sup.  Ct.  329,  holding  Circuit  Court  of  Appeals  judgment  on 
appeal  from  Circuit  Court  was  final  in  suit  against  railroad  for  loss  of 
registered  mail  package,  where  plaintiff  relied  on  general  principles  of 
negligence,  though  suit  involved  relations  of  railroad  to  government. 

Jurisdiction  of  State  courts  over  cases  arising  under  Federal  laws. 
Note,  49  Am.  Dec.  358,  359. 

Trover  for  conversion  of  property  having  no  commercial  value.    Note, 
Ann.  Gas.  1914B,  823. 

Interference  by  courts  with  receipt  or  delivery  of  mail.    Note,  17 
Ann.  Gas.  1071. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note,  12 
L.  B.  A.  (N.  S.)  168.  i 

Miscellaneous.  Cited  in  Clark  v.  Nickell,  73  W.  Va.  74,  79  S.  E.  1022, 
stating  essential  allegations  and  proof  in  action  on  indemnity  bond. 

12  How.  293-299,  13  L.  Ed.  993,  ACHISON  v.  HUDDLESON. 

Compact  between  Maryland  and  the  United  States,  providing  that  no  toll 
should  be  levied,  for  passing  over  the  Cumberland  road,  upon  coaches  earry- 
ing  malls,  is  violated  by  an  act  imposing  a  tax  upon  passengeiB  carried  in 
such   coaches. 

Cited  in  Wheeling  etc.  R.  R.  Co.  v.  Town  of  Triadelphia,  68  W.  Va.  492,      | 
62  S.  E.  501,  arguendo. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constita- 
tion.    Note,  60  L.  R.  A.  38. 

Miscellaneous.  Cited  in  Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall.  498,  22 
L.  Ed.  598,  to  point  that  State  may  exempt  corporation  and  its  property 
from  taxation;  Noble  v.  CuUom,  44  Ala.  583,  erroneously. 

12  How.  299-327,  13  L.  Ed.  996,  COOLET  v.  BOARD  OF  WABDEN8  OF  THB 
FOBT  OF  PHII.ADELFHIA. 

Contemporaneous  construction  of  the  Constitntion  uniformly  acted  upon, 
in  a  matter  of  public  interest  and  importance,  is  entitled  to  great  weight 
in  determining  whether  a  law  is  repugnant  to  the  Constitution. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  473,  59  L.  Ed. 
681,  35  Sup.  Ct.  309,  holding  long-continued  practice  of  withdrawal  of 
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lands  after  opening  by  Congress  raised  presumption  that  power  is  exer- 
cised by  consent  of  Congress;  State  v.  Northern  Pac.  Ry.  Co.,  95  Minn.  47, 
103  N.  W.  732,  foreign  railway  doing  bosiness  here  and  paying  taxes  under 
gross  earnings  law,  u{)on  which  no  demand  made  for  listing  of  credits,  is 
not  prevented  by  failure  to  list  credits  from  deducting  debts  from  credits; 
State  V.  Cochran,  55  Or.  182, 105  Pac.  889,  applying  rule  in  construing  stat- 
ute increasing  number  of  justices  of  Supreme  Court;  Ex  parte  Anderson, 
45  Tex.  Cr.  399,  81  S.  W.  987,  city  court  has  no  jurisdiction  to  try  accused 
for  alleged  violation  of  State  penal  statute;  Colton  etc.  More  v.  Mont- 
pelier,  71  Vt.  416,  45  Atl.  1040,  upholding  Vt.  Stats.,  §  365,  authorizing 
towns  to  exempt  manufacturing  enterprises  by  vote;  dissenting  opinion  in 
Moulton  V.  Scully,  111  Me.  472,  89  Atl.  963,  majority  holding  referendum 
statute  applied  only  to  resolutions  having  force  of  law  and  not  to  resolu- 
tion of  address  to  Governor  for  removal  of  officer;  Dred  Scott  v.  Sandford, 
19  How.  616,  15  L.  Ed.  788,  construing  clause  allowing  Congress  to  make 
"all  needful  rules"  respecting  territories  to  include  the  right  to  regulate 
slavery  therein;  The  Laura,  114  U.  S,  416,  29  L.  Ed.  148,  5  Sup.  Ct.  883, 
holding  practice  of  remitting  penalties  and  forfeitures  by  other  officers 
than  President,  long  acquiesced  in,  govern,  and  is  no  invasion  of  the  Presi- 
dent's right  of  pardon ;  Auffmordt  v.  Hedden,  137  U.  S.  329,  34  L.  Ed.  680, 
11  Sup.  Ct.  109,  holding  manner  of  selecting  appraisers  of  customs  long 
acquiesced  in  governs;  Field  v.  Clark,  143  U.  S.  691,  36  L.  Ed.  309,  12  Sup. 
Ct.  504,  holding  authority  conferred  on  President  to  equalize  duties  is  not 
open  to  objection,  it  having  been  given  often  by  statute  and  never  ques- 
tioned; Fall  V.  Hazelrigg,  45  Ind.  585,  15  Am.  Bep.  282»  following  con- 
struction of  statute  of  frauds  by  courts  of  State  where  cause  of  action 
arose ;  Parvin  v.  Wimberg,  130  Ind.  566,  SO  Am.  St.  Bep.  258,  15  L.  B.  A. 
778,  30  N.  E.  791,  holding  construction  of  election  laws  by  officers  of  elec- 
tion will  not  be  disturbed  by  courts  unless  palpably  wrong;  France  v.  Con- 
nor, 3  Wyq.  463,  27  Pac.  576,  holding  construction  of  the  section  of  the 
Edmunds-Tucker  act,  relating  to  dower,  long  acquiesced  in  by  one  terri- 
tory, governs  when  question  arises  in  another;  dissenting  opinion  in  New 
England  Trout  and  Salmon  Club  v.  Mather,  68  Vt.  355,  S3  L.  R.  A.  574, 
35  Atl.  329,  construing  term  "beatable  waters";  Lafayette  etc.  R.  R.  v. 
Geiger,  34  Ind.  203,  arguendo;  State  v.  Wrightson,  56  N.  J.  L.  209,  22 
li.  B.  A.  559,  28  Atl.  65,  court  refused  to  apply  rule  where  the  meaning  of- 
the  Constitution  was  plainly  to  the  contrary. 

Power  to  regulate  navigation  is  the  power  to  prescribe  rules  in  conformity 
with  whidi  navigation  must  be  carried  on;  hence  it  extends  to  the  persons 
who  conduct  it^  as  well  as  to  the  instnmients  used. 

Approved  in  United  States  v.  Southern  Ry.  Co.,  164  Fed.  353,  construing 
and  upholding  safety  appliance  act  of  1903;  dissenting  opinion  in  Howard 
V.  Illinois  Cent.  R.  Co.,  2,07  U.  S.  526,  52  L.  Ed.  320,  28  Sup.  Ct.  141,  major- 
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ity  holding  void  Employers'  Liability  Act  of  1906;  Cuban  S.  S.  Co.  z»  Pitz- 
patrick,  66  Fed.  67,  holding  State  could  not  prohibit  crews  of  foreign  ships 
from  unloading  their  own  ships  on  State  wharves;  The  Clinton  Bridge, 
Woolw.  159,  166,  Fed.  Cas.  2900,  power  to  regulate  commerce  includes  the 
power  to  authorize  the  construction  of  a  bridge  and  to  provide  rules  for 
its  maintenance;  North  Bloomfield  Mining  Co.  v.  United  States,  88  Fed. 
675,  upholding  California  ''anti-debris  law";  People  v.  Welch,  141  N.  Y. 
274,  38  Am.  St.  Rep.  798,  24  L.  R.  A.  120,  36  N.  E.  330,  punishment  of 
crimes  committed  upon  navigable  waters  within  the  body  of  a  State  is 
within' the  powers  of  Congress. 

Pilot,  so  far  as  respects  the  navigation  of  the  vessel  In  his  pUotago 
ground,  is  the  temporary  master,  charged  with  the  safety  of  the  vessel  and 
cargo,  and  of  the  Uves  of  those  on  board,  and  is  Intrusted  with  the  command 
of  the  crew. 

Approved  in  Ralli  v.  Troop,  157  U.  S.  402,  39  L.  Ed.  749,  15  Sup.  Ct. 
663,  but  holding  that  matters  relating  to  disposition  of  cargo  are  still  sub- 
ject to  captain's  control. 

Relative  rights  and  duties  of  pilot  and  master  of  vessel.    Note,  10 
Ann.  Gas.  882. 

It  is  not  the  mere  grant  of  a  power  to  Congress,  hut  the  exercise  of  that 
power,  that  precludes  its  exercise  on  the  part  of  the  States.  Accordingly, 
although  the  plenary  power  of  Congress  over  commerce  Includes  the  regulation 
of  pilots,  in  the  absence  of  such  regulation,  a  State  may  require  the  jftayment 
of  half-pilotage  fees  by  vessels  which  decline  the  services  of  a  pilot. 

The  late  citations  of  the  syllabus  proposition  have  given  the  principal 
«ase  various  applications,  as  will  be  seen  by  the  following  cases;  Wilming- 
ton Transportation  Co.  v.  Railroad  Commission,  236  U.  S.  164,  155,  59 
L.  Ed.  516,  32  Sup.  Ct.  276,  holding  in  absence  of  Federal  legislation  regu- 
lating interstate  commerce  by  ferry,  Stiite  could  prevent  unreasonable 
charges  on  ferry  from  point  of  departure  within  State;  Port  Richmond 
etc.  Ferry  Co.  v.  Board  of  Chosen  Freeholders,  234  U.  S.  330,  58  L.  Ed. 
1335,  34  Sup.  Ct.  821,  upholding  and  construing  city  ordinance  regulating^ 
rates  on  interstate  ferry;  Simpson  v.  Shepard,  230  U.  S.  400,  403, 
Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1541,  1543,  33 
Sup.  Ct.  729,  holding  State  had  power  to  establish  reasonable  maximum 
rates  for  transportations  within  State;  Anderson  v.  Pacific  Coast  S.  S.  Co., 
225  U.  S.  195,  196,  56  L.  Ed.  1051,  1052,  32  Sup.  Ct.  626,  holding  American 
registered  vessels  sailing  from  San  Francisco  to  other  Americau'-^ports  and 
return,  but  stopping  en  route  at  foreign  ports,  were  subject  to  California 
pilotage  laws;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  621,  53  L.  Ed.  360,  29  Sup.  Ct.  214,  holding  in  absence  of  action  by 
Congress  or  Interstate  Commerce  Commission,  State  court  could  com- 
pel, by  mandamus,  company  doing  interstate  business  to  afford  equal  local 
switching  service,  though  cars  were  eventually  to  be  engaged  in  interstate 
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wnaDercB;  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  405,  52 
L.  BcL  S70,  28  Sup.  CH;.  133,  holding  State  statute  giving  action  for  death 
extended  to  wrongful  death  of  citizen  of  State  on  high  seas,  while  on  ves* 
sel  belonging  to  corporation  of  that  State,  caused  by  negligence  of  another 
vessel  also  belonging  to  State  corporation;  Olsen  y.  Smith,  195  U.  S.  341, 
49  L.  Ed.  229,  25  Sup.  Ct.  52,  upholding  Texas  pilotage  laws ;  The  Roanoke, 
189  U.  S.  197,  47  L.  Ed.  774,  23  Sup.  Ct.  494,  holding  2  BaU.  (Wash.)  Code, 
§§5953,  5954,  relating  to  liens  for  work  and  materials  on  foreign  vessels, 
is  void  in* so  far  as  it  deprives  owners  of  defenses  heretofore  existing; 
Homer  Ramsdell  Transp.  Co.  v.  La  Campagnie  Gen.  Transat {antique,  182 
U.  S.  414,  46  li.  Ed.  1160,  21  Sup.  Ct.  835,  holding  ship  owner  is  not  liable 
at  law  for  injuries  inflicted  exclusively  by  negligence  of  pilot  accepted  by 
vessel  compulsorily ;  Huns  v.  New  York  &  Porto  Rico  S.  S.  Co.,  182  U.  S. 
393J  45  L.  Ed;  1148,  21  Sup.  Ct.  828,  holding  vessels  engaged  in  trade  be- 
tween United  States  and  Porto  Rico  are  coasting  vessels  under  New  York 
pilotage  laws;  The  Queen,  206  Fed.  155,  124  C.  C.  A.  214,  holding  provi- 
sions of  State  statute  for  pilot  fees  enforceable  in  proceeding  in  rem  in 
admiralty;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  967,  112  C.  C.  A.  372, 
holding  State  could  create  right  for  maritime  tort  and  lien  therefor  en- 
forceable in  Federal  court  in  absence  of  action  of  Congress  on  subject; 
Spain  V.  St.  Louis  etc.  R.  Co.,  151  Fed.  523,  524,  Smead  v.  Central  of 
Georgia  Ry.  Co.,  151  Fed.  624,  and  Kelley  v.  Great  Northern  Ry.  Co.,  152 
Fed  218,  220,  all  upholding  Employers'  Liability  Act  of  1906;  United 
States  V.  Tyndale,  116  Fed.  822,  54  C.  C.  A.  324,  holding  property  found 
on  body  floating  on  high  seas  and  brought  into  Federal  court  on  libel  of 
salvors  is  properly  ordered  paid  over  to  public  administrator  after  allow- 
ance of  salvage ;  The  Carrie  L.  Tyler,  106  Fed.  423,  424,  54  L.  R.  A.  236, 
45  C.  C.  A.  374,  holding  barge  in  tow  of.  tug  is  liable  for  pilotage  under 
N.  C.  Code,  §§3496,  3502,  3505;  Southern  Ry.  Co.  v.  Atlantic  Sand  etc. 
Co.,  135  Ga.  42,  68  S.  E.  810,  holding  rufe  of  State  railroad  commission 
imposing  penalty  on  carrier  for  delay  in  furnishing  cars  as  applied  to 
cars  to  be  loaded  for  interstate  shipments;  Southern  Ry.  Co.  v.  Railroad 
Commission,  179  Ind.  42,  100  N.  E.  343,  upholding  State  statute  as  to 
equipment  of  cars  as  it  merely  imposes  additional  penalty  for  omission 
forbidden  by  Federal  law;  State  v.  United  States  Express  Co.,  164  Iowa, 
134,  145  N.  W.  459,  holding  Webb-Kenyon  Act  acted  upon  articles  of 
commerce,  and  was  permissive  in  nature  on  adoption  of  State  laws  pro- 
hibiting liquor  shipments;  State  v.  Leech,  119  La.  526,  129  Am.  St.  Bep. 
336,  44  South.  287,  holding  law  of  Mississippi  did  not  furnish  authority 
for  licensing  pilots  on  waters  of  Mississippi  River  from  Mississippi  State 
line  to  Gulf  of  Mexico;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  304,  143 
S.  W.  818,  upholding  statute  requiring  running  of  one  train  each  way  per 
day  on  all  railway  lines;  State  v.  Harper,  48  Mont.  466,  Ann.  Gas.  1915D, 
10i7,  51  L.  R.  A.  (N.  S.)  157,  138  Pac.  499,  holding  State  statute  pro- 
hibiting bringing  of  women  into  State  for  immoral  purposes,  was  void  after 
passage  of  Mann  act;  State  y.  Northern  Pao.  Ry.  Co.,  36  Mont.  586^  13 
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Ann.  Oaa.  144,  15  L.  R.  A.  (N.  S.)  134,  93  Pae.  ^6,  upholding  statute 
limiting  hours  of  labor  of  locomotive  engineers;  St;  George  v.  Hardie,  147 
N.  C.  93,  60  S.  E.  922,  upholding  statute  for  licensing  pilots  and  limiting 
number;  St.  Louis  etc.  R.  Go.  v.  State,  26  Okl.  69,  30  L.  B.  A.  (N.  S.)  137, 
107  Pac.  932,  holding  void  as  to  interstate  shipments,  order  of  State  cor- 
iporation  commission  requiring  free  storage  by  carrier  of  goods  shipped  to 
i  certain  class  of  persons ;  Allen  v.  Reed,  10  Okl.  124,  60  Pac.  788,  holding 
void  Stat.  1893,  c.  23,  relating  to  changing  of  county  seats  void  as  conflict- 
ing with  act  of  Congress  of  1893,  relating  to  opening  of  Cherokee  Outlet; 
Puritan  Coal  Mining  Co.  v.  Pennsylvania  R.  Co.,  237  Pa.  446,  Ann.  Oaa. 
1914B,  37,  85  Atl.  434,  holding  in  absence  of  rule  of  commerce  commission, 
State  court  had  jurisdiction  over  suit  by  shipper  of  coal  for  unlawful 
discrimination  by  carrier  resulting  from  departure  from  system  of  group- 
ing of  mines  for  distribution  of  cars;  St.  Louis  Southwestern  Ry.  Co.  v. 
Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  129,  95  S.  \7.  658,  upholding  statute 
providing  for  disposal  of  all  freight  shipped  to  points  within  State  and 
not  disposed  of  for  six  months;  Darden  v.  Thompson,  101  Va.  640,  641, 
44  S.  E.  757,  upholding  Code,  §§1965,  1969,  subjecting  all  vessels,  except 
coastwise  vessels  with  pilot  license,  to  certain  regulations  and  rates;  State 
V.  Northern  Express  Co.,  76  Wash.  644,  136  Pac.  1163,  holding  void  statute 
imposing  tax  of  five  per  cent  of  gross  receipts  on  business  of  express  com- 
panies within  State;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis.  414,  19 
L.  R.  A.  (N.  S.)  326,  117  N.  W.  689,  holding  State  statute  regulating 
hours  of  telegraph  operators  void  as  in  conflict  with  act  of  Congress  on 
same  subject;  dissenting  opinion  in  The  Queen,  186  Fed.  736,  108  C.  C.  A. 
595,  majority  holding  American  registered  vessels  sailing  from  San  Fran- 
cisco to  American  ports  and  return,  but  calling  en  route  at  foreign  port, 
not  required  to  pay  pilotage  charges  imposed  by  California;  approved 
in  dissenting  opinion  in  Rainy  Lake  River  Boom  Corp.  v.  Rainy  River 
Lumber  Co.,  162  Fed.  298,  89  C.  C.  A.  267,  majority  holding  Minnesota 
laws  authorizing  corporations  to  improve  streams  for  purpose  of  handling 
logs  did  not  authorize  extension  of  work  beyond  center  of  Rainy  Lake 
River  into  Canada;  dissenting  opinion  in  Commonwealth  v.  People's  Ex- 
press Co.,  201  Mass.  578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  majority 
holding  statute  requiring  permit  to  carry  liquors  into  cities  of  certain 
classes  void  in  so  far  as  affecting  interstate  commerce. 

The  number  of  citing  cases  which  rely  upon  the  holding  that  the  States 
.possess  a  concurrent  power  with  Congress  in  the  matter  of  pilot  r^ula- 
Jtions  indicate  the  value  of  Cooley  v.  The  Port  Wardens  as  an  authority 
"'upon   this  point.     States  have  repeatedly  asserted  this  power  to  enact 
half-pilotage  laws,  the  validity  of  which  has  been  affirmed'  by  the  courts 
wherever  the  question  has  arisen  (Pacific  Mail  Steamship  Co.  v.  Joliffe, 
2  Wall.  457,  468,  17  L.  Ed.  807,  810,  Ex  parte  McNiel,  13  Wall.  242,  20 
L.  Ed.  626,  The  California,  1  Sawy.  467,  468,  Fed.  Cas.  2312,  The  Glen- 
came,  7  Sawy.  202,  7  Fed.  607,  Neal  v.  The  Alameda,  12  Sawy.  432,  31 
Fed.  368,  Williams  v.  The  Lizzie  Henderson,  29  Fed.  Cas.  1375,  Morgan's 
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Louisiana  etc.  S.  S.  Co.  ▼.  Board  of  Health,  36  La.  Ann.  669,  and  Collins 
y.  Society  for  Relief,  eto.^  73  Pa.  St.  197).  And  a  law  making  a  master 
liable  to  pay  full  pilotage  rates  to  the  first  pilot  who  offered  his  services 
was  declared  valid  in  Thompson  v.  Sprague,  69  Ga.  421.  A  pilot  may 
recover  snch  fees,  although  when  his  services  were  tendered  and  refused 
he  was  without  the  jurisdiction  of  the  State  (Wilson  v.  McNamee,  102 
U.  8.  575,  26  h,  Ed.  235).  And  this  right  to  recover  may  be  enforced  in 
the  Federal  courts  in  admiralty  (Banta  v.  McNeil,  5  Ben.  75,  Fed.  Cas. 
966,  and  The  Brig  America,  1  Low.  177,  Fed.  Cas.  289) ;  but  the  claimant 
has  no  lien  upon  the  vessel  and  must  enforce  his  demand  in  personam, 
according  to  Leitch  v.  The  Geo.  Law,  15  Fed.  Cas.  267.  A  State  may  make 
it  a  penal  offense,  subjecting  the  master  to  a  fine,  to  refuse  to  take  a 
pilot  (State  v.  Penny,  19  S.  C.  222).  Where,  however,  the  pilotage  ground 
is  a  river  between  two  States,  a  mere  tender  of  services  by  a  pilot  from 
one  State  does  not  entitle  him  to  recover  from  a  master,  who  has  employed 
a  pilot  from  the  other  State  (Neil  v.  Wilson,  14  Or.  413,  12  Pac.  811). 

A  State  may  license  pilots  in  the  absence  of  congressional  legislation 
for  that  purpose  (The  Panama,  Deady,  32,  35,  Fed.  Cas.  10,702,  The  Cly-. 
mene,  9  Fed.  166,  The  William  Law,  14  Fed.  794,  795,  and  Dryden  v. 
Commonwealth,  16  B.  Mon.  602) ;  and  may  prohibit  its  citizens  from  hold- 
ing pilots'  licenses  issued  by  other  States  (Cribb  v.  State,  9  Fla.  418,  419) . 
In  Cisco  y.  Roberts,  36  N.  Y.  295,  it  was  declared  that  State  laws  provid- 
ing for  the  licensing  of  pilots  were  not  superseded  by  general  laws  en- 
acted by  Congress  for  the  r^;ulation  of  pilots. 

The  power  to  fix  rates  of  pilotage  may  be  delegated  by  the  State  to 
local  boards  (The  Chase,  14  Fed.  855,  856) ;  and  the  State  may  invest  such 
boards  with  the  power  to  inspect  ships  (Port  Wardens  v.  The  Martha  J. 
Ward,  14  La.  Ann.  290,  291,  292,  293,  295).  This  right  to  regulate  pilot- 
age generally  was  held  in  Edwards  v.  The  Panama,  1  Or.  424,  427,  to 
extend  to  the  territories  as  well  as  the  States.  An  act  authorizing  pilots 
to  search  vessels  for  runaway  slaves  was  declared  valid  in  Baker  v.  Wise, 
16  Gratt.  202,  211. 

The  effect  of  the  passage  of  a  law  upon  this  subject  by  Congress  is 
to  suspend  all  State  laws  of  the  same  8coi)e  (State  ez  rel.  v.  Livandias, 
36  La.  Ann.  127).  A  fortiori  a  State  law  conflicting  with  a  pre-existing 
act  of  Congress  is  void  (The  South  Cambria,  27  Fed.  526).  A  statute 
declaring  that  the  master  and  port-wardens  of  a  port  could  demand  cer- 
tain fees  from  vessels  entering  and  unloading  in  the  harbor,  whether  such 
fees  were  earned  or  not,  was  held  void  in  Webb  v.  Dunn,  18  Fla.  728. 

In  the  exercise  of  this  concurrent  power,  a  State  may  authorize  the 
improvement  of  rivers  and  harbors  lying  wholly  within  its  limits  (County 
of  Mobile  v.  KimbaU,  102  U.  S.  698,  701,  26  L.  Ed.  240,  241,  and  Chicago 
v.  Law,  144  m.  579,  33  N.  E.  858).  And  where  a  State,  or  a  city  by  au- 
thority of  the  State,  has  improved  such  harbors  or  rivers  by  erecting  docks 
and  wharves,. it  may  regulate  their  use,  and  charge  tolls  therefor  (Cin- 
cinnati ete.  Packet  Co.  v.  Catlettsburg,  105   U.  S.  563,  26  L.  Ed.  1171, 
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Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  702,  704,  27  L.  E<L 
688,  689,  2  Sup.  Ct.  741,  742,  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447, 80 
L.  Ed.  978,'  7  Sup.  Ct.  909,  Dubuque  v.  Stout,  32  Iowa,  86,  7  Am.  Rep. 
176,  St.  Louis  V.  Schulenburg  &  Boeckeler  Lumber  Co.,  13  Mo.  App.  60, 
and  Kusenberg  v.  Browne,  42  Pa.  St.  182).  The  fact  that  vessels  are 
licensed  and  enrolled  under  Federal  laws,  does  not  exempt  them  from 
payment  of  wharfage  charges  (Keokuk  etc.  Packet  Co.  v.  Keokuk,  95  U.  S- 
88,  24  L.  Ed.  381).  Nor  can  payment  be  avoided  on  the  ground  that  such 
a  charge  is  a  tax  on  tonnage  or  a  regulation  of  commerce  (The  Ann 
Ryan,  7  Ben.  22,  23,  Fed.  Cas.  428).  In  the  absence  of  congressional 
prohibition,  a  State  may  authorize  the  construction  of  locks  and  dams  in 
its  navigable  rivers  (Pound  v.  Turek,  95  U.  S.  463,  24  L.  Ed.  626,  and 
Huse  V.  Glover,  11  Biss.  554,  15  Fed.  295) ;  and  may  authorize  the  con- 
struction of  booms,  although  they  may  interfere  with  navigation  by  steam- 
ers (J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corporation,  72  Wis.  93, 
7  Am.  St.  Rep.  867,  38  N.  W  541).  But  where  Congress  has  already  pro- 
vided for  the  improvement  of  navigable  rivers,  a  State  cannot  interfere 
by  making  other  provisions  (United  States  v.  Duluth,  1  Dill.  472,  Fed. 
Cas.  16,001). 

This  concurrent  power  also  permits  the  States  to  authorize  the  erection 
of  bridges  across  their  navigable  waters,  if  Congress  has  not  legislated 
upon  the  subject  (Oilman  v.  Philadelphia,  3  Wall.  727,  18  L.  Ed.  100,  Silli- 
man  v.  Hudson  River  Bridge  Co.,  4  Blatchf.  409,  Fed.  Cas.  12,852,  and 
Silliman  v.  Troy  etc.  Bridge  Co.,  11  Blatchf.  284,  Fed.  Cas.  12,853).  The 
granting  of  ferry  privileges  on  navigable  rivers  is  also  within  the  power 
of  the  States  (Conway  v.  Taylor,  1  Black,  635,  17  L.  Ed.  203,  Newport  v. 
Taylor,  16  B.  Mon.  797,  798,  and  Marshal  v.  Grimes,  41  Miss.  35).  The 
power  to  exact  license  fees  from  ferry  companies  and  to  fix  rates  to  be 
charged,  is  also  inherent  in  the  States  (Wiggins  Ferry  Co.  v.  East  St. 
Louis,  102  111.  574,  Chosen  Freeholders  y.  State,  24  N.  J.  L.  729).  In 
Conway  v.  Taylor,  supra,  the  Supreme  Court  denied  that  the  power  to 
regulate  ferries  was  included  in  the  power  of  Congress  to  rc^^ulate  com- 
merce. The  power  to  license  towboats,  plying  on  a  harbor,  was  asserted 
in  Harmon  v.  Chicago,  140  111.  395,  29  N.  E.  739,  as  also  was  the  power 
to  provide  for  the  registration  of  the  names  of  owners  of  vesseb  navi- 
gating State  waters,  in  Commissioners  of  Pilotage  v.  Steamboats,  28  Ala. 
197.  The  power  to  regulate  the  rafting  of  logs  on  a  navigable  river  in 
port  in  a  State  was  sustained  in  Craig  v.  Kline,  65  Pa.  St.  409,  3  Am. 
Rep.  642. 

As  an  incident  of  its  jurisdiction  over  its  Navigable  waters,  a  State 
may  regulate  Bshing  therein,  and  may  prohibit  the  use  of  nets  and  seinos 
in  catching  certain  kinds  of  fish  (Manchester  v.  Massachusetts,  139  U.  S. 
266,  36  L.  Ed.  167,  11  Sup.  Ct.  565).  And  a  State  may  inclose  part  of  its 
navigable  waters  for  the  propagation  of  certain  fish  if  navigation  is  not 
thereby  impeded  (Commonwealth  v.  Vincent,  108  Mass.  447). 

The  Supreme  Court  has  recognized  the  power  of  the  State  to  provide 
for  the  quarantine  of  infected  vessels,  in  the  exercise  of  their  ordinary 
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health  and  police  powers  (Morgan  S.  S.  Co.  y.  Louisiana  Board  of  Healthy 
118  U.  S.  466,  80  L.  Ed.  242.  6  Sup.  Ct.  1119). 

In  the  exercise  of  its  general  police  powers  a  State  may  pass  laws  for 
the  r^alation  of  carriers,  which,  while  they  incidentally  operate  upon  the 
instruments  of  interstate  commerce,  are  intended  primarily  to  secure  the 
safety  of  passengers  and  to  provide  efficient  service.  Of  this  nature  are 
laws  requiring  locomotive  engineers  to  be  examined  and  licensed  by  a 
board  of  examiners  appointed  by  the  Governor  (McDonald  v.  State,  81 
Ala.  283,  60  Am.  Rep.  159,  2  South.  830) ;  prescribing  the  mode  of  trans- 
porting natural  gas  (Jamieson  v.  Indiana  Natural  Gas  etc.  Co.,  128  Ind. 
573,  679,  580, 12  L.  R.  A.  658,  660,  28  N.  E.  82,  84) ;  r^ulating  the  heating 
of  passenger  cars  (New  York  etc.  R.  R.  Co.  v.  New  York,  165  U.  S.  631, 
41  L.  Ed.  854,  17  Sup.  Ct.  419) ;  requiring  passenger  trains  to  stop  at  sta- 
tions in  towns  containing  a  certain  number  of  inhabitants  (Lake  Shore 
etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  298,  48  L.  Ed.  707,  19  Sup.  Ct.  470).  And 
a  State  may  prescribe  the  degree  of  care  to  be  exercised  by  passenger  car- 
riers (Sherlock  v.  Ailing,  44  Ind.  196).  And  may  prohibit  carriers  from 
making  contracts  exempting  themselves  from  all  liability  for  injuries  to 
employees  (Peirce  v.  Van  Dusen,  78  Fed.  698,  24  C.  C.  A.  280).  A  State 
law  prohibiting  the  running  of  freight  trains  on  Sunday,  although  it 
affects  interstate  commerce  in  a  limited  degree,  has  been  declared,  not  to 
be  void  for  that  reason  (Hennington  v.  Georgia,  163  U.  S.  311,  41  L.  Ed. 
171,  16  Slip.  Ct.  1091,  and  State  v.  Baltimore  etc.  R.  R.  Co.,  24  W.  Va. 
789,  49  Am.  Rep.  292).  And  a  law  requiring  railroads  to  fix  rates  and 
post  them  in  depots  is  valid  as  a  police  regulation  (Chicago  etc.  R.  R.  Co. 
v.  Fuller,  17  Wall.  669,  21  L.  Ed.  714).  And  the  same  was  asserted  in 
Smith  V.  State,  100  Tenn.  499,  41  L.  R.  A.  434,  46  S.  W.  568,  of  a  law 
providing  for  separate  but  equal  accommodations  for  white  and  colored 
races.  In  Stewart  v.  Harry,  3  Bush  (Ky.),  446,  a  State  court  asserted 
jurisdiction  over  a  case  of  collision  on  its  navigable  waters.  The  dissent- 
ing opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  585,  30  L.  Ed.  254, 
7  Sup.  Ct.  18,  cit^  the  principal  case  in  aiding  that  a  State  has  the 
power  to  regulate  rates  and  charges  of  carriers  engaged  in  interstate 
commerce. 

Police  regulations  include  laws  restricting  the  manufacture  and  sale  of 
intoxicating  liquors,  and  such  laws,  when  not  directly  restrictive  of  inter- 
state commerce,  have  been  held  valid  (Kidd  v.  Pearson,  128  U.  S.  23,  32 
If.  Ed.  851,  9  Sup.  Ct.  11,  and  Dorman  v.  State,  34  Ala.  250).  State  v. 
Fulker,  43  Kan.  241,  246,  7  L.  R.  A.  185,  187,  22  Pac.  1022,  1023,  even  held 
that  a  State  could  regulate  sales  of  imported  liquor  whether  in  the  original 
package  or  not.  And  to  this  effect  are  the  dissenting  opinions  in  Leisy 
V.  Hardin,  135  U.  S.  148,  149,  154,  34  L.  Ed.  146,  148,  10  Sup.  Ct.  698,  700, 
and  Rhodes  v.  Iowa,  170  U.  S.  428,  42  L.  Ed.  1097,  18  Sup.  Ct.  670.  In 
1860  Congress  provided  that  all  liquors  imported  into  a  State  should  be 
subject  to  the  same  regulations  as  domestic  liquors,  and  as  this  act  was 
upheld  in  In  re  Rohrer,  140  U.  S.  560,  S5  L.  Ed.  576,  11  Sup.  Ct.  869,  the 
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power  of  the  States  to  prohibit  sales  of  liquors  in  the  original  package 
cannot  be  doubted. 

The  States'  power  of  taxation  is  subject  to  the  restriction  that  it  does 
not  interfere  with  interstate  commerce.  Thus  a  city  may  tax  express  cor- 
porations whose  business  extends  beyond  the  limits  of  the  State  (Osborn 
V.  Mobile,  16  Wall.  482,  21  L.  Ed.  473).  Coal  mined  in  one  State  and 
sent  into  another  to  be  sold  is  taxable  by  the  latter  although  it  remains 
in  the  barges  in  which  it  was  shipped  (Brown  v.  Houston,  114  U.  S.  630, 
29  L.  Ed.  260,  5  Sup.  Ct.  1095,  and  Pittsburg  Coal  Co.  v.  Bates,  156  U.  S. 
587,  39  L.  Ed.  544,  16  Sup.  Ct.  419).  And  Ward  v.  State,  31  Md.  287, 
1  Am.  Eep.  56,  asserted  the  power  of  a  State  to  tax  nonresident  merchants 
selling  goods,  in  State  by  sample. 

Laws  of  various  States  operating  upon  the  objects  of  interstate  com- 
merce have  rex)eatedly  been  upheld.  State  courts,  citing  the  principal 
case,  have  asserted  the  power  of  the  State  to  prohibit  the  sale  of  oleomar- 
garine made  in  imitation  of  butter  (Commonwealth  v.  Huntley,  156  Mass. 
243,  15  li.  R.  A.  344,  30  N.  E.  1130,  (but  see  dissenting  opinion,  p.  249, 
16  L.  R.  A.  846,  30  N.  E.  1132),  and  Waterbury  v.  Newton,  50  N.  J.  L.  539, 
14  Atl.  607).  A  law  prohibiting  persons  from  having  in  their  possession 
certain  game  birds  was  also  upheld  in  Phelps  v.  Racey,  60  N.  T.  15,  19 
Am.  Rep.  144,  although  the  effect  of  the  law  was  to  restrict  their  introd ac- 
tion from  other  States.  And  the  States  may  provide  a  penalty  for  the 
failure  of  telegraph  companies  to  deliver  messages  promptly  (Western 
Union  Tel.  Co.  v.  Pendleton,  96  Ind.  13,  16,  48  Am.  Rep.  693,  696,  and 
Western  Union  Telegraph  Co.  v.  Tyler,  90  Va.  299,  44  Am.  St.  Rep.  912, 
18  S.  E.  28i).  And  Lemmon  v.  People,  20  N.  T.  614,  went  to  the  extent 
of  holding  that  an  act  providing  that  slaves  brought  into  the  State  should 
be  freed,  applied  although  the  slaves  were  simply  landed  for  transship- 
ment; Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696,  1  N.  E.  363, 
declared  it  to  be  within  the  power  of  a  State  to  regulate  the  sale  of 
patent  rights.  In  Crandall  v.  Nevada,  6  Wall.  42,  18  L.  Ed.  746,  the 
Supreme  Court  recognized  a  concurrent  power  of  the*  State  to  pass  laws 
incidentally  operating  upon  the  objects  of  commerce,  but  held  that  a  per 
capita  tax  upon  passengers  carried  out  of  the  State  by  stage  or  railroad 
companies  was  void  on  the  ground  that  it  abridged  the  right  of  citizens 
of  other  States  to  pass  through  the  State. 

The  following  cases  cite  the  principal  case  approvingly  upon  this  point, 
but  without  giving  the  rule  particular  application :  Hinson  v.  Lott,  8  Wall. 
152,  19  L.  Ed.  389,  Ex  parte  Siebold,  100  U.  S.  385,  25  L.  Ed.  722,  The 
City  of  Norwalk,  55  Fed.  106,  Groton  v.  Hurlburt,  22  Conn.  184,  Standard 
Oil  Co.  V.  Combs,  96  Ind.  184,  49  Am.  Rep.  161,  Stetson  v.  City  of  Bangor, 
56  Me.  284,  and  City  of  Utica  v.  Churchill,  33  N.  Y.  241,  242. 

The  syllabus  proposition  has  been  distinguished  in  Western  Union  TeL 
Co.  V.  Kansas,  216  U.  S.  26,  54  L.  Ed.  365,  30  Sup.  Ct.  190,  holding  tele- 
graph corporation  engaged  in  interstate  business  cotdd  not  be  required  by 
State,  as  condition  to  its  doing  business  in  State,  to  pay  tax  based  oa 
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whole  capital  stock;  The  Queen,  184  Fed.  539,  holding  American  registered 
vessels  sailing  from  San  Francisco  to  other  American  ports  and  return, 
but  calling  en  route  at  foreign  port,  not  subject  to  State  pilotage  chains. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 

27  Am.  St  Rep.  649,  550,  557. 
Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  694. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
538. 

Liability  of  vessel  or  owner  for  compulsory  pilotage  fees.    Note,  39 
L.  R.  A.  178. 

Whatever  subjects  of  the  commerce  power  -are  in  tbelr  nature  national,  or 
admit  only  of  one  uniform  system  of  regulation,  lie  exclusively  witMn  tlie 
legislative  power  of  Congress. 

The  limitations  upon  the  concurrent  power  of  the  States,  over  the  sub- 
ject of  commerce  as  stated  in  the  syllabus,  have  been  invoked  in  a  variety 
of  ways  ;  Mandou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  47,  38  L.  R.  A. 
(K.  S.)  44,  66  L.  Ed.  845,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  875,  upholding  sec- 
tion 5  of  Employers'  Liability  Act  of  1908,  making  void  contracts,  rules 
or  devices  by  carriers  intended  to  exempt  them  from  liability  created  by 
act;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  616,  and  Kelley  v. 
Great  Northern  Ry.  Co.,  152  Fed.  220,  both  upholding  Employers'  Lia- 
bility Act  of  1906;  The  Energia,  124  Fed.  846,  847,  upholding  Ball. 
(Wash.)  Codes,  §§  5953,  5954,  in  so  far  as  they  give  lien  on  all  vessels  for 
nonperformance  charter  to  carry  goods  to  or  from  ports  of  the  State; 
Southern  Ry.  Co.  v.  Railroad  Com.,  179  Ind.  32,  42,  100  N.  E.  340,  343, 
upholding  State  statute  imposing  additional  penalty  for  omission  in  equip- 
ping cars  which  omission  is  also  forbidden  by  Federal  law ;  Welch  v.  Dean, 
49  Mont.  267,  141  Pac.  549,  holding  State  could  not  prohibit  importation 
of  nursery  stock  by  one  who  had  failed  to  take  out  required  license ;  State 
V.  Peet,  80  Vt.  455,  130  Am.  St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677,  68  Atl. 
663,  holding  void  State  statute  forbidding  keeping  of  veal  for  export  differ- 
ing from  regulations  imposed  by  Secretary  of  Agriculture;  dissenting 
opinion  in  State  v.  Smith,  158  Ind.  562,  64  N.  E.  18,  majority  upholding  Acts 
1899,  p.  442,  authorizing  deduction  of  mortgage  indebtedness;  Arkansas  v. 
Kansas  etc.  Coal  Co.,  96  Fed.  365,  arguendo. 

Transportation  companies  doing  an  interstate  business  are  declared  not 
to  be  taxable  by  the  States  upon  the  basis  of  the  gross  amount  of  their 
earnings  (Case  of  State  Freight  Tax,  15  Wall.  280,  21  L.  Ed.  163,  and 
Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  339,  30  L.  Ed.  1202,  7 
Sup.  Ct.  1121).  Nor  can  the  States  levy  a  special  tax  upon  foreign  com- 
panies doing  an  exclusively  interstate  business  (Peopfc  ex  rel.  v.  Wemple, 
138  N.  Y.  8, 19  L.  R.  A.  697,  33  N.  E.  722,  Erie  Ry.  Co.  v.  State,  31  N.  J.  L. 
545,  86  Am.  Dec.  238,  reversing  s.  c,  sub  nom.  State  v.  Delaware  etc.  R. 
R.,  30  N.  J.  L.  478).  And  see  dissenting  opinion  in  New  York  v.  Roberts, 
171  U.  8.  669,  43  L.  Ed.  328,  19  Sup.  Ct.  72,  Norfolk  etc.  R.  R.  Co.  v. 
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Commonwealtli,  88  Va.  99,  29  Am.  St.  Rep.  707,  13  L.  R.  A.  109,  13  S.  E. 
341,  holding  void  a  statute  prohibiting  the  running  of  freight  trains  on 
Sunday  so  far  as  it  applied  to  trains  on  interstate  lines.  Clearly  a  State 
cannot  require  railroads  connecting  with  other  roads  outside  the  State  to 
transfer  passengers  at  a  point  within  the  State,  and  such  was  the  ruling 
in  Council  Bluffs  v.  Kansas  etc.  Ry.,  45  Iowa,  350,  351,  24  Am.  Rep.  780, 
781.  The  right  to  fix  rates  for  interstate  roads  is  vested  exclusively  in 
Congress  under  this  rule  (Pacific  Coast  S.  S.  Co.  v.  Railroad  Comnirs., 
9  Sawy.  256,  18  Fed.  12,  Carton  v.  Illinois  Cent.  R.  R.  Co.,  69  Iowa,  151, 
153,  44  Am.  Rep.  674,  676,  13  N.  W.  68,  69,  and  Hardy  v.  Atchison  etc. 
R.  R.  Co.,  32  Kan.  714,  5  Pac.  12) ;  as  also  is  the  right  to  regulate  tolls  on 
interstate  bridges  (Covington,  ete.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211, 
38  L.  Ed.  966,  14  Sup.  Ct.  1089) ;  and  it  is  beyond  the  authority  of  a  State 
to  pass  an  act  forbidding  railroads  from  charging  and  collecting  a  greater 
sum  than  is  specified  in  bills  of  lading  for  goods  shipped  into  the  State 
(Gutf  etc.  Ry.  Co.  v.  Hefley,  158  U.  S.  104,  39  L.  Ed.  912,  16  Sup.  Ct.  804). 
A  State  cannot  require  steamboat  companies,  doing  an  interstate  business, 
to  {provide  similar  compartments  for  persons,  irrespective  of  race  or  color 
(HaU  V.  De  Cuir,  95  U.  S.  488,  497,  499,  516,  24  L.  Ed.  548,^551,  558); 
nor  can  a  State  tax  "all  vessels  plying  in  the  navigable  waters  of  the 
State,"  at  so  much  per  ton  of  registered  tonnage  (Lott  v.  Morgan,  41  Ala. 
251).  The  right  to  sell  imported  liquor  within  a  State  cannot  be  restricted 
by  a  discriminatory  law  (Walling  v.  Michigan,  116  U.  S.  456,  29  L.  Ed. 
694,  6  Sup.  Ct.  458) ;  and  especially  if  such  liquor  is  sold  in  the  original 
package  by  the  importer  (Hinson  v.  Lott,  40  Ala.  132,  133).  A  law  pro-^ 
hibiting  common  carriers  from  bringing  liquors  into  the  State,  without  tlrst 
being  furnished  with  a  certificate  under  seal  of  the  auditor  of  the  county  to 
which  such  liquor  was  consigned,  showing  that  the  consignee  was  duly 
licensed,  was  declared  void  in  Bowman  v.  Chicago  etc.  Ry.  Co.*,  125  U.  S. 
481,  485,  508,  31  L.  Ed.  705,  707,  715,  8  Sup.  Ct.  696,  698,  1066.  A  dis- 
criminatory tax  upon  drummers  representing  mercantile  houses  in  other 
States,  is  also  void  as  restricting  interstate  commerce  (Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  492,  30  L.  Ed.  696,  59  Am.  Rep.  269,  7 
Sup.  Ct.  593,  and  Stoutenburgh  v.  Hennick,  129  U.  S.  148,  32  L.  Ed.  639, 
9  Sup.  Ct.  258).  In  the  latter  case  the  rule  was  held  to  apply  with  equal 
force  to  such  acts  passed  by  Congress  for  the  District  of  Columbia.  A 
State  law  prohibiting  the  sale  of  dressed  meats,  unless  the  animal  had 
been  inspected  within  twenty-four  hours  before  being  killed,  was  also 
held  void  as  to  imported  meats,  in  In  re  Christian,  39  Fed.  638. 

Upon  the  same  principle  a  State  cannot  restrict  sales  of  imported  goods 
in  the  original  package.  Such  was  the  ruling  in  Leisy  v.  Hardin,  135 
U.  S.  109,  34  L.  E%  132,  10  Sup.  Ct.  684,  as  to  sales  of  imported  liquor. 
And  in  In  re  Minor,  69  Fed.  235,  a  law  taxing  sale  of  cigarettes  was  held 
inapplicable  to  sale  in  the  original  package.  Cattle  landed  in  stockyards 
merely  for  transshipment  are  still  the '  objects  of  interstate  commerce, 
and  are  not  subject  to  State  taxation  (United  States  v.  Hopkins,  82  Fed. 
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MO,  and  Cotting  ▼.  Kansas  City  Stockyard  Co.,  82  Fed.  844).  The  power 
of  the  States  to  regulate  the  delivery  of  messages  by  telegraph  companies 
does  not  allow  a  provision  that  they  shall  deliver  messages  by  messenger 
to  points  within  a  mile  of  the  receiving  office  if  such  points  are  outside 
the  State  (Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed. 
1189,  7  Sup.  Ct.  1128).  Laws  requiring  that  masters  of  vessels  shall  give 
a  bond  for  every  immigrant  passenger  landed,  to  indemnify  the  State 
against  expense  for  the  relief  of  such  persons,  have  been  held  void  as 
restricting  foreign  commerce  (Henderson  v.  Mayor  of  New  York,  92  U.  S. 
272,  28  L.  Ed.  549,  State  v.  Steamship  Constitution,  42  Cal.  589,  10  Am. 
Bep.  311).  See  also  the  following  cases  which  cite  the  rule  approvingly 
in  discussion,  obiter:  Noble  v.  Cullom,  44  Ala.  564,  Gatton  v.  Chicago 
etc.  Ry.  Co.,  95  Iowa,  129,  28  L.  R.  A.  562,  63  N.  W.  595,  Myers  v.  County 
Commrs.,  83  Md.  389,  55  Am.  St.  Rep.  352,  34  L.  R.  A.  311,  35  Atl.  145,  and 
Staey  v.  La  Belle,  99  Wis.  523,  67  Am.  St.  R^.  881,  41  L.  R.  A.  421,  75 
N.  W.  61. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
E.  R.  0.  638. 

Miscellaneous.  A  number  of  cases  cite  Cooley  v.  The  Port  Wardens,  on 
points  as  to  which  its  authority  may  be  considered  doubtful,  as  follows : 
State  Tonnage  Tax  Cases,  12  Wall.  219,  20  L.  Ed.  375,  and  Turner  v.  Mary- 
land, 107  U.  S.  56,  27  L.  Ed.  377,  2  Sup.  Ct.  60,  on  point  that  tax  for  inspec- 
tion is  not  duty;  The  Lottawanna,  21  Wall.  582,  22  L.  Ed.  664,  that  exer- 
cise by  States  of  power  to  regulate  pilotage,  cannot  withdraw  subject 
from  admiralty  jurisdiction  of  Federal  courts;  In  re  Freeman,  2  Curt. 
498,  Fed.  Cas.  5083,  on  point  that  Congress  cannot  adopt  State  laws  to 
be  passed  in  future ;  O'Neal  v.  Robinson,  45  Ala.  537,  on  point  that  a  State 
law  is  a  rule  prescribed  by  the  sovereign  power  of  the  State. 

12  How.  327,  IS  L.  Ed.  1008,  SMYTH  V.  BTBADEB. 

"Wtlt  of  error,  whldi  does  not  set  out  the  names  of  all  the  parties  to  the 
judgment  of  tbe  Circuit  Oourt,  is  defective  and  will  be  dismissed  on  motion. 
Approved  in  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  follow- 
ing rule;  The  Bylands,  231  Fed.  105,  holding  where  joint  and  several 
decrees  were  entered  against  claimant  of  libeled  vessel  and  surety  on  re- 
lease bond,  claimant  could  not  maintain  appeal  without  joinder  of  surety 
or  summons  and  severance;  Springfield  Fire  etc.  Ins.  Co.  v.  Gish,  23  Okl. 
827,  102  Pae.  709,  holding  petition  in  error  designating  defendants  by  firm 
name  only  was  not  fatally  defective,  and  leave  to  amend  given;  Simpson  v. 
Greeley,  20  Wall.  158,  22  L.  Ed.  339,  and  Whitworth  v.  Carter,  41  Miss.  641, 
following  rule;  Davenport  v.  Fletcher,  16  How.  144, 14  L.  Ed.  880,  dismissing 
writ  where  citation  was  issued  to  person  not  a  party;  The  Protector,  11 
Wall.  86,  20  L.  Ed.  48,  dismissing  appeal  where  appellants  described  as 
F.  and  Company";  Kentucky  Mining  Co.  v.  Day,  2  Sawy.  470,  Fed.  Cas. 
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7719|  holding  persons  cannot  be  made  parties  to  bill  in  equity  in  Federal 
court  by  designating  them  by  fictitious  name. 

Modified  in  Estes  v.  Trabue,  128  U.  S.  230,  82  L.  Ed.  488,  9  Sup.  Ct. 
60,  under  statute  allowing  amendments  where  parties  designated  as  "Co.'^ 
are  determinable  from  some  part  of  record;  Whitlock  ▼.  Willard,  18  Fla. 
158,  ruling  similarly  where  no  objection  made  to  form  of  writ. 

Distinguished  in  Newman  v.  Mollohan,  10  W.  Va.  497,  defaulting  non- 
resident defendant  served  by  publication  cannot  move  to  reverse  judgment 
where  appellate  court  had,  on  appeal  by  appearing  defendant,  afi&rmed 
judgment. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Sa- 
preme  Court  for  review.    Note,  66  L.  B.  A.  839. 

12  How.  S27'-34S^  IS  It.  Ed.  1008,  UNION  BANK  OF  LOXnSIANA  ▼.  STAF- 
FORD. 

Under  the  law  of  Iiotiislan%  a  sale  of  property,  under  ezeeution,  on  a 
credit  of  twelve  months,  neither  satisfies  the  Judgment  nor  novates  the  debt. 

Approved  in  Sharp  v.  Fly,  9  Baxt.  10,  holding  acceptance  of  deed  of 
trust  to  secure  pre-existing  debt  does  not  extinguish  debt;  Evans  v.  Pike, 
118  U.  S.  246,  30  L.  Ed.  236,  6  Sup.  Ct.  1092,  sale  under  execution  relates 
back  to  judgment  for  its  force  and  effect. 

Limitations  in  equity.    Note,  12  Am.  Dec.  872. 

Bar  of  principal  debt  as  bar  to  foreclosure  of  mortgage  or  deed  of 
trust.    Note,  21  L.  R.  A.  554. 

Statutes  of  limitation  of  Texas  barring  actions  upon  contracts  or  for 
the  detention  of  personal  property  do  not  H^ply  to  a  bill  in  equity  to  fore- 
close a  mortgage. 

Approved  in  Sparks  v.  Pico,  McAll.  499,  Fed.  Cas.  13,211,  holding, 
though  action  on  note  barred  by  statute,  holder  of  mortgage  given  as  secur- 
ity may  enforce  in  equity;  Criss  v.  Criss,  28  W.  Va.  398,  ruling  similarly 
as  to  debt  secured  by  deed  of  trust. 

Mortgagor's  possession  cannot  be  adverse  to  mortgagee. 
Cited  in  Byrd  v.  McDaniel,  33  Ala.  27,  without  particular  application. 

Under  the  act  of  1839,  although  the  proper  parties  are  not  within  the 
Jurisdiction  of  the  court,  if  a  decree  can  be  made  without  affecting  their 
interests,  the  plaintiff  need  not  Join  them. 

Approved  in  Shainwald  v.  Davids,  69  Fed.  700,  holding  District  Court 
may  proceed  in  bankruptcy  cause  although  creditor  is  beyond  reach  of 
process ;  Smith  v.  Ford,  48  Wis.  141, 145,  2  N.  W.  147,  150,  holding  trustee, 
under  mortgage,  not  necessary  party  to  suit  between  grantor  and  cestui 
que  trust  to  have  mortgage  set  aside. 
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12  How.  343-347.  13  Ii.  Ed.  1015,  K£W  ORLEANS  OANAL  AND  BAMEINO 
OO.  ▼.  STAFFORD. 

The  rnlingB  of  tbo  preceding  ease  affirmed  and  applied. 

Cited  in  Byrd  ▼.  McDaniel,  33  Ala.  27,  on  ix>int  that  mortgagor's  posses- 
sion eannot  be  adverse  to  mortgagee. 

12  Hdw.  847-360,  18  L.  Ed.  1017,  RICH  ▼.  IiAMBERT. 

Wbere  several  suppers  filed  separate  libels  against  a  vessel  for  damage 
done  to  goods,  and  tliese  libels  were  consolidated  by  order  of  court,  in  order 
to  determine  tbe  rigbt  to  iHra^oal,  each  cause  must  be  considered  separately, 
and  tbose  in  wbich  the  damages  awarded  were  less  than  two  thousand  dollars 
smst  be  dismissed. 

Approved  in  The  Rochester,  227  Fed.  205,  holding  several  passengers  on 
steamer  conld  join  in  libel  based  on  unfit  condition  of  food  furnished ;  The 
Joseph  B.  Thomas,  148  Fed.  767,  78  C.  C.  A.  428,  where  number  of  libel- 
ants join  in  suit  in  admiralty  for  wages,  their  claims  cannot  be  added 
together  to  give  appellate  jurisdiction ;  Wheless  v.  St.  Louis,  96  Fed.  868, 
holding  owners  in  severalty  of  abutting  lots  cannot  by  joining  as  complain- 
ants sue  in  Federal  court  to  enjoin  assessment  where  assessment  agaibst 
no  individual  equals  two  thousand  dollars;  The  Queen  of  the  Pacific,  61 
Fed.  214,  upholding  joinder  of  claims  in  admiralty  for  damages  growing 
out  of  contracts  of  affreightment  for  distinct  lots  of  merchandise;  Singer 
V.  Singer,  122  Tenn.  680,  126  S.  W.  1088,  applying  rule  to  separate  appeals 
by  attorneys  from  decree  fixing  fees  in  will  contest;  Feely  v.  Bryan,  65 
W.  Va.  691,  47  S.  E.  310,  where  several  creditors  with  separate  demands 
attack  mortgage  as  preference,  and  decree  adjudges  property  to  be  for 
benefit  of  creditors,  and  orders  particular  sums  to  several  creditors,  such 
sums  cannot  be  added  so  as  to  give  appellate  jurisdiction ;  Merrill  v.  Petty, 
16  Wall.  345,  21  L.  Ed.  501,  holding  fact  that  another  cause  is  pending 
between  the  parties  in  another  circuit,  in  which  the  jurisdictional  amount 
is  involved,  will  not  affect  right  to  appeal  cause  involving  less  amount; 
Ex  parte  Baltimore  etc.  R.  R.  Co.,  106  U.  S.  6,  27  L.  Ed.  78,  1  Sup.  Ct.  35, 
dismissing  appeals  from  decree  in  action  for  collision;  Umbargcr  v.  Watts, 
25  Gratt.  173,  applying  similar  rule  in  State  court  in  action  by  creditors; 
Fleshraan  v.  Fleshman,  34  W.  Va.  348,  349,  12  S.  E.  715,  716,  applying  rule 
in  action  by  several  beneficiaries  under  trust  and  a£:ainst  trustee;  Seavcr 
V.  Bigelows,  6  Wall.  210,  18  L.  Ed.  596,  and  Chatfield  v.  Boyle,  105  U.  S. 
233,  26  L.  Ed.  945,  dismissing  appeals  in  proceedings  by  creditors,  none  of 
whose  demands  exceeded  two  thousand  dollars;  Ballard  Paving  Co.  v.  Mul- 
ford,  100  U.  S.  148,  25  L.  Ed.  591,  denying  right  of  codebtor  to  join  inter- 
ests in  order  to  perfect  appellate  jurisdiction ;  Russell  v.  Stanscll,  105  U.  S. 
304,  26  L.  Ed.  990,  and  Sioux  Falls  Bank  v.  Swensoh,  48  Fed.  624,  dis- 
missing appeal  from  decree  denying  injunction  against  collection  of  taxes 
amount  of  which  did  not  exceed  two  thousand  dollars ;  Henderson  v.  Wads- 
worth,  115  U.  S.  276,  29  L.  Ed.  879,  6  Sup.  Ct.  43,  dismissing  appeals  in 
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suits  by  heirs  whose  several  claims  could  not  give  jurisdiction;  Gibson  v. 
Shufeldt,  122  U.  S.  31,  33,  36,  30  L.  Ed.  1085,  1086,  7  Sup.  Ct.  1068,  1069, 
1070,  in  proceedings  by  creditors  to  set  aside  fraudulent  assignment;  Put- 
ney V.  Whitmire,  66  Fed.  387,  refusing  to  entertain  creditor's  bill  filed  by 
several  creditors,  none  of  whose  claims  equaled  the  jurisdictional  amount; 
The  Invincible,  1  Low.  225,  Fed.  Cas.  7055,  following  practice  in  consoli- 
'' dating  libels  in  similar  case;  Salmon  Falls  etc.  Co.  v.  The  Bark  Tangier,. 
3  Ware,  111,  Fed.  Cas.  12,267,  and  Avery  v.  The  Wanata,  2  Fed.  Cas.  253, 
44  Fed.  361,  decreeing  gross  sum  to  libelants  at  their  request,  said  sum  to 
be  distributed  by  the  clerk;  The  Young  Mechanic,  3  Ware,  61,  Fed.  Cas. 
18,182,  Petty  v.  Merrill,  12  Blatchf.  16,  Fed.  Cas.  11,051,  and  Guarantee 
Trust  etc.  Co.  v.  Buddington,  23  Fla.  522,  2  South.  889,  all  arguendo. 

Distinguished  in  Shields  v.  Thomas,  17  How.  5,  16  L.  Ed.  94,  allowing- 
appeal  from  decree  for  over  two  thousand  dollars  against  administrator, 
although  same  decree  apportioned  amount  between  claimants,  whose  re- 
spective shares  were  less  than  the  jurisdictional  amount;  The  Connemara, 
103  U.  S.  755,  26  L.  Ed.  322,  where  decree  was  for  amount  due  salvors  col> 
lectively,  but  apportioned  amounts. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note,  5 
Ann.  Oas.  489. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in  con- 
solidated action.    Note,  15  Ann.  Oas.  498. 

Under  the  act  of  180S»  allowing  additional  evidence  to  be  given  in  cases 
of  appeals  In  admiralty  causes,  the  Issuance  of  a  commission  to  take  snch. 
evidence  raises  a  presumption  that  the  proper  order  was  given;  If  not,  tte 
parties,  by  uniting  in  Its  execution,  waive  all  objection. 

Approved  in  Howard  v.  Stilwell  etc.  Co.,  139  U.  S.  205,  35  L.  Ed.  150, 
11  Sup.  Ct.  503,  holding  objection  to  form  of  commission  to  take  deposi- 
tion cannot  be  taken  after  commencement  of  trial;  Shutte  v.  Thompson,  15> 
Wall.  161,  21  L.  Ed.  126,  holding  failure  to  object  to  sufficiency  of  oath  to* 
deposition  de  bene  esse  until  unreasonable  time  after  waives  right  to  objects 

Libelants  and  respondents  must  recover  and  defend  upon  their  respectiT^ 
allegations  and  averments. 

Approved  in  Campbell  v.  The  Uncle  Sam,  McAll.  78,  Fed.  Cas.  2372,  hold- 
5ing  ship  owner  cannot  set  up  defense  to  action  by  seamen  which  is  incon- 
^sistent  with  answer  acknowledging  contract  of  service. 

After  damage  to  goods  is  established,  burden  Is  upon  the  carrier  to  show 
that  it  was  occasioned  by  one  of  the  perils  excepted  by  the  bill  of  lading. 

Approved  in  The  Medea,  179  Fed.  783,  784,  103  C.  C.  A.  273,  holding 
where  goods  were  received  by  vessel  in  good  condition,  and  delivered  in 
damaged  condition,  burden  was  on  carrier  to  show  damage  was  due  to  ex- 
cepted peril;  The  Propeller  Niagara  v.  Cordes,  21  How.  29,  16  L.  Ed.  48, 
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holding  carrier  is  liable  for  damage  caused  by  deviation  in  absence  of  proof 
that  such  deviation  was  rendered  necessary  by  storm ;  Nelson  v.  Woodruff, 
1  Black,  160,  17  L.  Ed.  99,  holding  carrier  may  show  damage  to  lard  was 
due  to  defective  packing;  The  Maggie  Hammond,  9  Wall.  459,  19  L.  Ed. 
781,  holding  carrier  liable  for  failure  to  transship  goods  not  damaged  at 
time  ship  was  disabled;  The  Bellona,  4  Ben.  506,  Fed.  Cas.  1277,  holding 
where  goods  are  missing  from  broken  cases,  carrier  is  liable  in  absence  of 
proof  as  to  how  they  disappeared ;  The  Keokuk,  1  Biss.  524,  Fed.  Cas.  772^, 
holding  fact  that  navigation  of  river  is  attended  with  special  risk,  does  not 
affect  carrier's  liability;  Turner  v.  The  Black  Warrior,  McAll.  184,  185, 
Fed.  Cas.  14,253,  holding  carrier  bound  to  show  damage  to  spirits  was 
caused  by  defects  in  casks ;  The  Queen  of  the  Pacific,  75  Fed.  78,  and  Whit- 
ney V.  Gauche,  11  La.  Ann.  432,  holding  fact  that  goods  were  damaged  by 
sea  water  does  not  raise  presumption  of  damage  by  perils  of  the  seas; 
Pac.  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  196,  36  C.  C.  A.  135, 
where  damage  caused  by  leakage;  dray  v.  Mobile  Trade  Co.,  55  Ala.  402, 
88  Am.  Bep.  734,  holding  although  carrier  excepts  liability  from  loss  by 
fire,  he  is  bound  to  use  due  diligence  to  prevent  loss;  Mitchell  v.  Carolina 
Cent.  Ry.  Co.,  124  N.  C.  244,  32  S.  E.  673,  holding  carrier  liable  for  injuries 
to  cattle ;  Hubbard  v.  Hamden  Express  Co.,  10  R.  I.  254,  arguendo. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its  lack 
in  case  of  contract  limiting  liability.    Note,  L.  B.  A.  1915D,  666. 

Where  it  Is  the  usage  of  trade  to  carry  salt  in  a  mixed  cargo,  the  car- 
rier Is  not  liable  for  damage  caused  by  it  to  other  goods,  in  absence  of  proof 
of  bad  stowage. 

Approved  in  The  Invincible,  1  Low.  228,  Fed.  Cas.  7055,  holding  vessel 
not  liable  for  damage  caused  to  whale  oil  by  the  natural  heating  of  hides 
and  wool  carried  in  same  compartment;  Louisville  etc.  Ry.  Co.  v.  Man- 
chester Mills,  88  Tenn.  663, 14  S.  W.  316,  holding  evidence  as  to  customary 
manner  of  carrying  freight  admissible  in  action  for  damages  to  cotton 
carried  in  open  cars. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  226. 

Miscellaneous.  Cited  in  Morewood  v.  Enequist,  23  How.  494,  16  L.  Ed. 
517,  to  point  that  admiralty  has  jurisdiction  over  contracts  of  affreight- 
ment; Steamboat  Belfast  v.  Boon,  41  Ala.  62,  as  instance  where  lien  upon 
vessel  for  injury  to  cargo  was  enforced  in  admiralty. 

12  How.  361--967,  13  I^  Ed.  1023,  UNITED  STATES  ▼.  BEID. 

At  common  law  one  accused  of  crime  was  not  entitled  to  compulsory 
process  for  his  witnesses. 

Approved  in  Pittman  v.  State,  51  Fla.  104,  8  L.  R.  A.  (N.  8.)  509,  41 
Ek>uth.  389,  holding  request  for  compulsory  process  for  witness  for  defense 
must  be  seasonably  made  and  not  deferred  till  time  of  triaL 
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Fourth  Bection  of  Judiciary  act,  decUuring  that  the  laws  of  the  aeveral 
States  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
Federal  courts,  was  intended  to  embrace  only  civil  eases»  and  not  criminal 
offenses  against  the  United  States. 

Approved  in  Jones  v.  United  States,  162  Fed.  419,  89  C.  C.  A.  303,  fol- 
lowing rule;  Camden  &  Suburban  Ry.  Co.  v.  Stetson,  177  U.  S.  175,  44 
L.  Ed.  722,  20  Sup.  Ct.  619,  holding  Federal  court  sitting  in  New  Jersey 
xpay,  under  laws  of  that  State,  order  surgical  examination  of  plaintiff  in 
suit  for  personal  injuries;  Hastings  v.  Murchie,  219  Fed.  86,  134  C.  C.  A. 
1,  holding  section  1014,  Revised  Statutes,  did  not  refer  to  statutes  of  Mass- 
achusetts providing  for  one  arrested  under  indictment  having  opportunity 
to  prove  want  of  probable  cause  in  county  of  arrest;  United  States  v. 
Central  Vermont  Ry.  Co.,  157  Fed.  292,  holding  State  statute  of  limitations 
did  not  apply  to  violation  of  law  against  rebates;  Wiemer  ▼.  Louisville 
Water  Co.,  130  Fed.  255,  decision  of  highest  State  court  denying  mandamus 
to  compel  certain  action  by  water  company  is  not  binding  on  Federal  court 
in  equity  suit,  where  under  State  statutes  court  must  necessarily  have  held 
that  mandamus  did  not  lie  against  defendant;  Withaup  v.  United  States, 
127  Fed.  533,  62  C.  C.  A.  328,  holding  court  cannot,  in  prosecution  for 
forgery,  take  judicial  notice  of  genuineness  of  signatures  to  papers  filed 
in  other  cases,  though  part  of  its  own  records  for  purpose  of  comparison 
of  handwriting;  Allen  v.  Clark,  126  Fed.  740,  62  C.  C.  A.  58  (affirming  114 
Fed.  375),  holding  Rev.  Stats.,  §  916,  providing  that  party  recovering  judg- 
ment' in  action  at  law  in  Federal  courts  shall  be  entitled  to  similar  reme- . 
dies  on  same,  as  are  provided  in  like  causes  by  State  law,  does  not  apply 
to  criminal  cases;  Trafton  v.  United  States,  147  Fed.  514,  78  C.  C.  A.  79, 
arguendo;  Logan  v.  United  States,  144  U.  S.  301,  36  L.  Ed.  442,  12  Sup. 
Ct.  629,  refusing  to  follow  State  law  as  to  admissibility  of  evidence  in 
trial  for  conspiracy;  United  States  v.  Hawthorne,  1  Dill.  423,  Fed.  Cas. 
15,332,  refusing  to  allow  defendant  in  criminal  cause  to  testify  in  his  own 
behalf,  although  such  testimony  admissible  under  State  law;  United  States 
V.  Shepard,  1  Abb.  (U.  S.)  436,  Fed.  Cas.  16,273,  applying  rule  in  prosecu- 
tion for  violation  of  revenue  laws ;  United  States  v.  Coppersmith,  2  Flipp. 
554,  4  Fed.  205,  for  counterfeiting;  United  States  v.  Brown,  1  Sawy.  538, 
Fed.  Cas.  14,671,  for  conspiring  to  impede  trial  of  cause  by  inducing  wit- 
nesses to  secrete  themselves ;  United  States  v.  Baugh,  4  Hughes,  511,  1  Fed. 
788,  for  violation  of  postal  laws;  United  Stated  v.  Ambrose,  3  Fed.  285, 
holding  manner  of  impaneling  Federal  grand  jury  cannot  be  governed  by 
State  law;  United  States  v.  Stone,  8  Fed.  259,  Federal  statutes  creating 
offense  of  larceny  cannot  be  enforced  according  to  State  laws;  United 
States  V.  Clark,  46  Fed.  635,  holding  in  absence  of  statute  Federal  courts 
must  resort  to  common  law  for  definition  of  murder;  United  States  v.  Hall, 
53  Fed.  353,  354,  holding  competency  of  witness  to  testify  in  murder  case 
cannot  be  determined  by  State  law;  United  States  v.  Insley,  54  Fed.  223, 
4  C.  C.  A.  296,  holding  in  proceeding  to  enforce  forfeited  bail  bond,  Fed- 
eral courts  need  not  look  to  remedies  provided  by  States;  Vance  v.  Camp- 
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bell,  1  Black,  431,  17  L.  Ed.  172,  and  Blanchard  ▼.  Sprague,  1  Cliff.  290, 
Fed.  Cas.  1516,  holding  suit  for  infringement  of  patent  is  eommon-law 
cause  within  meaning  of  statute ;  The  William  Jarvis,  1  Sprague,  486,  Fed. 
Cas.  17,697,  refusing  to  follow  State  practice  in  admiralty  cause;  Lamb  ▼. 
Starr,  Deady,  363,  Fed.  Cas.  8021,  in  equity  proceedings;  dissenting  opin- 
ion in  Tennessee  v.  Davis,  100  U.  S.  298,  25  L.  Ed.  662,  arguendo ;  Bucher 
V.  Cheshire  R.  R.  Co.,  125  U.  S.  582,  81  L.  Ed.  798,  8  Sup.  Ct.  977,  and 
United  States  v.  Black,  4  Sawy.  216,  Fed.  Cas.  14,609,  in  discussion  of 
Federal  practice  generally;  United  States  v.  Maxwell,  3  Dill.  278,  Fed.  Cas. 
15,750,  discussing  mode  of  prosecuting  criminal  offenses  in  Federal  courts ; 
May  V.  County  of  Buchanan,  29  Fed.  471,  under  Rev.  Stats.,  §  721,  Federal 
court  action  for  damages  for  infringement  of  patent  is  not  subject  to  State 
statute  of  limitations ;  Taylor  v.  United  States,  45  Fed.  540,  arguendo. 

Distinguished  in  United  States  v.  Cameron,  5  McCrary,  97,  15  Fed.  796, 
under  facts ;  Union  Pacific  Ry.  v.  Yates,  40  L.  R.  A.  559  (citation  omitted 
in  79  Fed.  589,  25  C.  C.  A.  103),  holding  Federal  0»urts  not  bound  by  State 
eonstruction  of  common-law  rules  of  evidence. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Oas.  1913E,  1232. 

Oommon  law  of  England  was  adopted  by  the  colonists  as  it  stood  at  the 
time  of  their  emigration  ftom  England,  so  far  as  It  was  appUeahle  to  the 
sdtqation  and  local  conditions  of  the  colony. 

Approved  in  Weeks  v.  United  States,  216  Fed.  294,  L.  R.  A.  1915B,  651, 
132  C.  C.  A.  436,  holding  information  of  prosecuting  attorney  could  be 
filed  on  oath  of  office  without  verification,  as  was  practice  of  attorney  gen- 
eral in  England;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  117,  63  N.  W. 
590,  arguendo. 

Law  by  which,  In  Federal  conrts,  the  admissibility  of  testimony  In  crlm- 
tutl  cases  must  he  determined.  Is  the  law  of  the  States  as  It  was  when 
the  courts  of  the  United  States  were  established  by  the  Judldary  act  of  1789. 
Approved  in  United  States  v.  Gwynne,  209  Fed.  994,  and  Maxey  v. 
United  States,  207  Fed.  329,  125  C.  C.  A.  77,  both  following  rule;  United 
States  V.  Hughes,  175  Fed.  240,  241,  holding  competency  of  witness  deter- 
mined by  law  of  State  when  Federal  courts  were  established;  Virginia  v. 
Felts,  133  Fed.  93,  competency  of  witness  is  governed  by  State  law  on  trial 
of  defendant  in  criminal  case  who  has  removed  case  into  Federal  court; 
United  States  v.  Williams,  1  Cliff.  16,  Fed.  Cas.  16,707,  referring  to  State 
law  to  determine  practice  as  to  admitting  confessions  of  accused  in  evi- 
dence; In  re  Alexailder,  1  Low.  532,  Fed.  Cas.  162,  as  to  practice  in  re- 
ceiving affidavits  on  preliminary  hearings  before  commissioners;  In  re 
Smith,  13  Fed.  27,  following  State  practice,  and  holding  where  person  is 
indicted  for  offense  against  United  States,  and  refuses  to  plead,  court  must 
enter  plea  of  not  guilty  in  his  behalf,  and  proceed  to  trial  by  jury ;  Erwin 
V.  United  States,  37  Fed.  488,  2  L.  B.  A.  238,  holding  State  law  passed 
IV— 2e 
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since  1789  cannot  govern  criminal  procedure  in  Federal  courts;  Hay  den  ▼. 
Oriental  Mills,  15  Fed.  606,  arguendo. 

Distinguished  in  Brown  v.  United  States,  233  Fed.  354,  365,  holding  ' 
conviction  of  infamous  offense  in  State  court  did  not  disqualify  witness  in 
Federal  court. 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Oas.  1916B,  847. 

Where  two  persons  are  Jointly  indicted  for  an  offense  against  the  United 
States,  and  are  tried  separately,  it  is  not  competent  for  the  person  first  tried 
to  call  tlie  other  as  a  witness  In  his  behalf. 

Approved  in  Adwell  v.  Commonwealth,  17  B.  Mon.  318,  but  holding  undejr 
statute,  court  could  order  discharge  of  one  defendant  against  whom  no  evi- 
dence existed,  thus  rendering  him  competent  to  testify  for  others;  United 
States  V.  Rosenburgh,  7  Wall.  582,  19  L.  Ed.  263,  dissenting  opinion  in 
United  States  v.  Jones,  5  Utah,  558,  18  Pac.  237,  dissenting  opinion  ia 
United  States  v.  Cutler,  &  Utah,  610,  19  Pac.  146,  all  arguendo. 

Distinguished  in  People  v.  Van  Wormer,  175  N.  Y.  194,  67  N.  E.  301, 
holding  one  jointly  indicted  is  competent  witness  for  prosecution  where  he 
is  not  on  trial  at  time  though  indictment  is  pending;  Benson  v.  United 
States,  146  U.  S.  324,  86  L.  Ed,  996,  13  Sup.  Ct.  63,  holding  where  persons 
are  jointly  indicted,  but  severance  is  ordered,  one  may  be  witness  for  gov- 
ernment against  the  other. 

Although  the  court  did  not  lay  down  a  general  rule,  it  was  decided  that 
the  affidavits  of  two  Jurors,  stating  that,  while  impaneled,  they  read  a  news- 
paper report  of  the  preceding  evidence,  but  which  did  not  infiuence  their  ver- 
dict, were  not  sufficient  ground  for  a  new  triaL 

Approved  in  McDonald  v.  Pless,  238  U.  S.  268,  69  L.  Ed.  1302,  35  Sup. 
Ct.  783,  holding  testimony  of  juror  receivable  to  impeach  verdict ;  Morse  ▼. 
Montana  Q^e  Purchasing  Co.,  106  Fed.  346,  appl3dng  rule  of  principal  Oi^e 
where  newspaper  articles  read  by  jurors  were  calculated  strongly  to  preju- 
dice public  sentiment ;  Copeland  v.  Wabash  Ry.  Co.,  175  Mo.  683,  75  S.  W. 
116,  refusing  to  reverse  verdict  in  action  against  railroad  for  personal  in- 
juries because  some  of  jurors  read  newspaper  account  of  trial;  Fuller  v. 
Fletcher,  44  Fed.  39,  holding  mere  reading  by  jurors  of  opinion  of  Supreme 
Court  on  appeal  from  former  judgment  in  cause,  was  not  ground  for  new- 
trial  ;  State  v.  Cucuel,  31  N.  J.  L.  263,  and  Williams'  v.  State,  33  Tex.  Cr. 
136,  47  Am.  St.  Rep.  23,  25  S.  W.  630,  ruling  similarly  where  juryman 
merely  read  account  of  trial  in  newspaper  making  no  editorial  comment; 
State  V.  Robinson,  20  W.  Va.  757,  36  Am.  Dec.  267,  where  newspaper  article 
in  question  related  to  similar  case  of  murder,  and  was  not  calculated  to 
prejudice  jury  as  to  case  on  trial. 

Reading  of  newspaper  by  jury  during  trial  as  ground  for  setting  aside 

verdict.    Note,  6  Ann.  Oas.  352. 
Juror  reading  newspaper  account  of  trial  as  ground  for  new  trial. 

Note,  46  L.  R.  A.  (N.  S.)  741,  742. 
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AiBdATlts  of  Juron  impeaching  their  verdict  ought  to  be  received  with 
great  cantion,  bnt  caaeii  may  arise  in  which  it  wonld  be  impossible  to  refuse 
them  without  violating  the  principles  of  Justice. 

Approved  in  Ruckle  v.  American  Car  &  Foundry  Co.,  194  Fed.  460,  hold- 
ing where  jurors  testified  that  reference  was  made  to  fact  that  defendant 
was  insured  and  that  insurer  must  pay  any  judgment,  but  verdict  was  not 
influenced  thereby,  new  trial  should  not  be  granted;  Stevenson  v.  Tennes- 
see Copper  Co.,  193  Fed.  270,  holding  evidence  of  discussions  by  jury  pre- 
sented by  affidavit  showed  misconduct  warranting  new  trial ;  Colt  v.  United 
States,  190  Fed.  310,  111  C.  C.  A.  205,  holding  misconduct  of  juror  in  pro- 
curing copy  of  statutes  from  bailiff  did  not  warrant  new  trial ;  Charlton  v. 
Kelly,  156  Fed.  438,  18  Ann.  Oas.  518,  84  C.  C.  A.  295,  holding  conduct  of 
officer  of  court  in  addressing  jury  did  not  amount  to  misconduct  warrant- 
ing new  trial ;  Kelly  v.  Moore,  22  App.  D.  C.  29,  holding  evidence  of  intoxi- 
cation of  juryman  not  sufficient  to  warrant  new  trial;  Mattox  v.  United 
States,  146  U.  S.  147,  86  L.  Ed.#920,  13  Sup.  Ct.  52,  holding  it  error  to  re- 
ject affidavit  of  jurors  to  effect  that  while  deliberating  they  read  a  news- 
l^aper  article  injurious  to  the  accused,  after  which  a  verdict  of  g^iilty  was 
found ;  Hamburg  etc.  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed.  482,  22  C.  C.  A. 
283,  holding  jurors  competent  witnesses,  in  proceeding  in  equity  to  correct 
verdict,  to  show  that  verdict  read  by  foreman  was  not  their  verdict ;  Perry 
V.  Bailey,  12  Kan.  543,  holding  affidavits  admissible  to  show  attempt  to 
corruptly  influence  jury  by  party  or  attorney;  Harris  v.  State,  24  Neb.  810, 
40  N-  W.  320,  to  show  misconduct  of  jury  in  referring  to  law  books  during 
deliberations;  Knight  v.  Epsom,  62  N.  H.  360,  to  show  that  verdict  was 
arrived  at  by  striking  average;  Bumford  Chemical  Works  v.  Finnie,  2 
Flipp.  460,  Fed.  Cas.  12,130,  refusing  to  admit  affidavits  to  show  mode  of 
computation  adopted  by  jury  was  contrary  to  law  and  evidence ;  Browne  v. 
Browne,  22  Md.  114,  refusing  to  admit  affidavits  to  show  reasons  that  actu- 
ated another  juror  in  rendering  his  verdict;  Woodward  v.  Leavitt,  107 
Mass.  465,  9  Am.  Bep.  55,  refusing  to  admit  affidavits-  to  prove  part  taken 
by  jurors  in  discussions  in  jury-room ;  Knowlton  v.  McMahon,  13  Minn.  388, 
97  Am.  Dec.  238,  refusing  to  adnut  affidavits  to  prove  officer  having  jury 
in  chaise  was  guilty  of  misconduct;  United  States  v.  Spencer,  8  N.  M.  670, 
47  Pac.  716,  arguendo. 

Miscellaneous.    Cited  in  In  re  Wilson,  18  Fed.  34,  to  point  that  fact  that 
an  offense  is  punishable  by  imprisonment  in  penitentiary  does  not  render* 
it  infamous ;  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  26,  to  point  that  Fed- 
eral eourts  may  determine  liability  of  carriers  according  to  common  law. 

12  How.  367-371,  18  L.  Sd.  1026,  BENNETT  ▼.  BUTTEBWOBTH. 

Mortgagee  of  slaves  who  Is  in  possession  and  accounts  for  the  profits 
of  their  labor  to  the  mortgagor  Is  bound  to  exercise  reasonable  diligence  in 
keeping  them  profitably  employed. 
Cited  in  Jackson  v.  Hall,  84  N.  C.  492,  arguendo. 
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12  How.  371-387,  18  I..  Ed.  1028,  aABOENT  ▼.  STATE  BANE  OF  IKDIAKA. 

Mere  fact  that  paper  la  found  amongst  the  flies  of  a  cause  does  not  of 
itself  constitute  it  part  of  the  record;  it  mnst  form  part  of  the  pleadings  or 
be  made  part  of  the  record  hy  the  action  of  the  conrt  helow. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  482,  45 
L.  Ed.  287,  21  Sup.  Ct.  178,  holding  Supreme  Court  may  took  to  opinion  of 
Circuit  Court  which  is  annexed  to  and  transmitted  with  record  to  deter- 
mine existence  of  Federal  question ;  Eldorado  Coal  &  Min.  Co.  v.  Mariotti, 
215  Fed.  54,  131  C.  C.  A.  359,  7  N.  C.  C,  A.  970,  holding  motions  baserf  on 
matters  dehors  record  were  not  part  of  record  when  not  made  part  of  bill 
of  exceptions;  England  v.  Oebhart,  112  U.  S.  505,  28  L.  Ed.  812,  5  Sup.  Ct. 
288,  holding  affidavit  as  to  citizenship  of  parties  is  not  part  of  record  on 
appeal,  unless  made  so  by  lower  court. 

Becord  of  court  of  competent  Jurisdiction  cannot  be  impeached  collaterally 
by  a  distinct  tribunal  not  exercising  appellate  powers.  Accordingly,  where  a 
Judicial  sale  has  been  ordered,  and  the  record  recites  that  proper  notice  was 
given,  such  recital  cannot  be  contradicted  in  another  court. 

Approved  in  Ballard  v.  Hunter,  204  U.  S.  265,  61  L,  Ed.  476,  27  Sup.  Ct. 
261,  upholding  decree  reciting  constructive  service  on  defendants;  Howard 
V.  Landsberg's  Com.,  108  Va.  165,  60  S.  E.  770,  holding  incompleteness  of 
record  of  County  Court  respecting  orders  appointing  committee  for  lunatic 
not  ground  for  collateral  attack  on  them;  Chesapeake  etc.  R.  R.  v.  Wash- 
ington etc.  Ry.,  99  Va.  720,  40  S.  E.  21,  applying  principle  to  proceedings 
of  court  of  general  jurisdiction  condemning  land  for  railroad  purposes; 
Galpin  v.  Page,  1  Sawy.  319,  324,  325,  330,  Fed.  Cas.  5205,  holding  recital 
of  jurisdictional  facts  is  conclusive  in  action  of  ejectment;  Cornell  v. 
Green,  43  Fed.  108,  holding  conclusive  recital,  in  record  entry  of  default, 
that  parties  had  been  duly  served  with  process;  Bush  v.  Glover,  47  Ala. 
174,  affirming  sale  made  under  such  judgment;  Stevenson  v.  Kurtz,  98 
Mich.  495,  57  N.  W.  581,  holding  if  order  appointing  guardian  recites  peti- 
tion it  is  conclusive  of  fact  that  appointment  was  based  thereon;  Amy 
V.  Amy,  12  Utah,  318,  323,  42  Pac.  1127,  1129,  ruling  similarly  as  to  re- 
cital in  divorce  decree  that  ''defendant  was  duly  served  with  process  by 
publication." 

Distinguished  in  Cox  v.  Matthews,  17  Ind.  377,  where  record  did  not 
^how  sufficient  notice  to  give  court  jurisdiction  of  parties. 

Miscellaneous.  Cited  in  Halleck  v.  Guy,  9  Cal.  196,  70  Am.  Dec.  646,  as 
instance  where  probate  sale  was  treated  as  judicial  sale;  Marshall  ▼• 
White's  Creek  etc.  Co.,  7  Cold.  254,  application  doubtful. 

12  How.  387-389,  13  It.  Ed.  1034,  &ALTMABSH  ▼.  TUTHILIi. 

Judgment  in  a  common-law  cause  not  being  removable  to  the  Supreme 
Court  by  appeal,  an  appeal  bond  filed  in  such  a  cause  cannot  operate  aa  a 
supersedeas. 
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Approved  in  United  States  ▼.  Morris'  Heirs,  153  Fed.  240,  holding  action 
did  not  lie  on  bond  on  appeal  from  judgment  at  law  in  Federal  court; 
Jabine  v.  Gates,  115  Fed.  862,  holding  bond  given  on  appeal  inadvertently 
allowed  from  decision  awarding  mandamus  does  not  ox>erate  as  super- 
sedeas; Steele  v.  Crider,  61  Fed.  486,  holding  appeal  bond  given  in  cause 
in  which  no  appeal  lies  does  not  operate  as  supersedeas;  State  v.  North 
Shore  etc.  Driving  Co.,  55  Wash.  8,  103  Pac.  429,  where  Federal  court  had 
no  jurisdiction  of  appeal  from  judgment  of  State  court,  judgment  was  not 
superseded,  though  bond  given ;  Sessions  v.  Gould,  63  Fed.  1002, 11  C.  C.  A. 
550,  holding  order  compelling  defendants  to  pay  fine  is,  in  effect,  a  judg- 
ment in  a  criminal  cause  and  reviewable  only  upon  writ  of  error. 

WUt  of  error,  under  tlie  act  of  1789,  must  be  sued  out  within  ten  diys 
after  Judgment  rendered;  If  sued  out  later,  the  writ  of  error  bond  does  not 
stay  execution,  and  in  such  a  case  there  is  no  equitable  power  in  the  Circuit 
Gourt  to  stay  execution  upon  the  ground  of  mistake  as  to  the  time  or  manner 
of  removing  the  case. 

Approved  in  New  England  R.  R.  Co.  v.  Hyde,  101  Fed.  400,  47  C.  C.  A. 
404,  holding  Circuit  Court  of  Appeals  cannot  allow  supersedeas  wherie  writ 
of  error  and  bond  had  not  been  filed  within  sixty  days  from  entry  of  judg- 
ment; Brown  v.  Evans,  8  Sawy.  504,  18  Fed.  57,  denying  power  of  appel- 
late court  to  issue  supersedeas  if  writ  not  sued  out  within  statutory  period ; 
Waxahachie  v.  Color,  92  Fed.  285,  286,  34  C.  C.  A.  349,  ruling  similarly ; 
Tompkins  v.  Mahoney,  32  Cal.  240,  holding  citation  and  bond  signed  and 
approved  by  judge  not  having  jurisdiction  cannot  operate  as  supersedeas; 
dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall.  430,  22 
L.  Ed.  45,  majority  holding  that  under  statute  bond  may  be  filed  within 
sixty  days  after  judgment;  dissenting  opinion  in  State  ex  rel.  v.  Judge 
Second  District,  21  La.  Ann.  49 ;  The  Slaughter-House  Cases,  10  Wall.  292, 
19  L.  Ed.  920,  French  v.  Shoemaker,  12  Wall.  100,  20  L.  Ed.  271,  and 
Odbert  v.  Marquet,  175  Fed.  47,  99  C.  C.  A.  60,  all  arguendo. 

Practice  and  procedure  governing  transfer*  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  847,  863. 

12  How.  390-407,  18  I^  Ed.  1036,  DINSMAN  ▼.  WILKEa 

Oonmiander  is  the  Judge  as  to  the  degree  of  punishment  necessary  to  sup- 
press a  spirit  of  disobedience  and  insubordination,  and  he  is  not  liable  to 
an  action  for  mere  error  of  Judgment. 

Approved  in  Dorrell  v.  Schwerman,  111  Fed.  210,  holding  master  of 
vessel  may  in  maintaining  discipline  inflict  corporal  punishment;  Jecker  v. 
Montgomery,  18  How.  123,  15  L.  Ed.  816,  and  Fay  v.  Montgomery,  1  Curt. 
272,  Fed.  Cas.  4709,  holding  captor  is  sole  judge  whether,  under  .circum- 
stances, it  is  practicable  to  send  prize  home  for  adjudication;  Hickey  v. 
Hnse,  56  Me.  497,  holding  oflicer  ordering  arrest  of  private  for  desertion  is 
not  liable  for  error;  Reed  v.  Conway,  20  Mo.  49,  holding  surveyor-general 
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not  liable  for  error  of  judgment  in  revoking  commission  of  deputy  sur- 
veyor; Lampert  v.  Laclede  Gas  Light  Co.,  14  Mo.  App.  387,  arguendo. 

Distinguished  in  Tyler  v.  Pomeroy,  8  Allen,  484,  holding  ofi&cer  liable  for 
arrest,  as  deserter,  of  person  not  subject  to  military  laws. 

Civil  liability  of  naval  and  military  officers.    Note,  42  Am.  Dec.  55. 

Commander  is  bound  not  to  Inflict  severer  pimishment  than  be  con- 
scientiously believes  to  be  noeessary;  it  is  for  the  Jury  to  determine  wbether 
he  was  to  any  degree  actuated  by  malice  or  vindictive  feeling. 

Approved  in  Tyler  v.  Pomeroy,  8  Allen,  485,  holding  military  officer 
liable  for  arresting,  as  deserter,  person  not  subject  to  military  law;  Dritt 
v.  Snodgrass,  66  Mo.  295,  27  Am.  Rep.  349,  discussing  power  of  school 
board  to  provide  for  punishment  of  pupils. 

Commander  vdAj,  in  the  exercise  of  his  discretion,  imprison  an  insubordi- 
nate member  of  his  crew  on  shore,  but  it  is  his  duty  to  inquire  into  his 
situation  and  treatment  and  see  that  it  is  not  cruel  or  barbarous  in  any 
respect. 

Approved  in  McCall  v.  McDowell,  1  Abb.  (U.  S^)  215,  Deady,  241,  Fed. 
Cas.  8673,  holding  same  duty  extends  to  military  officer  ordering  imprison- 
ment of  civilian  for  any  cause;  Tyler  v.  Pomeroy,  8  Allen,  506,  holding  in 
assessing  damages  against  officer  arresting  person  without  authority,  jury 
may  consider  treatment  of  prisoner  during  confinement. 

Right  of  plaintiff  in  action  for  malicious  prosecution  or  false  imprison- 
ment to  show  condition  of  jail  where  he  was  confined  and  his  treat- 
ment therein.    Note,  19  Ann.  Cas.  616. 

Condition  of  prison  and  treatment  while  in  custody  as  elements  of 
damages  in  action  for  malicious  prosecution  or  false  imprisonment. 
Note,  33  L.  R.  A.  (N.  S.)  294. 

IiOtter  from  an  officer  of  a  squadron  to  the  conmiandor,  relating  to  the 
temper  of  the  marines  on  his  ship,  is  admissible  as  evidence  in  an  action  by 
a  marine  against  the  commander  for  wrongful  imprisonment. 

Approved  in  Cohn  v,  Saidel,  71  N.  H.  564,  53  Atl.  803,  admitting  evi- 
dence in  action  for  malicious  prosecution  of  declarations  of  third  party  to 
conspiracy  set  up  in  complaint,  though  in  absence  of  defendant. 

12  How.  407-423,  IS  I^  Ed.  1043,  BNEAD  V.  M'COXTLL. 

Judgment  lien  was  created  by  the  statute  de  mercatoribus  and  by  the 
statute  of  Westminster,  and  by  the  latter  of  which  the  writ  of  eligit  was 
given. 

Cited  in  Berkley  v.  Lamb,  8  Neb.  404,  arguendo. 

Judgment  lien  waived  by  the  levy  of  a  ca.  sa.  is  not  revived  by  a  dis- 
charge from  imprisonment  under  act  of  Congress^ 
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Approved  in  Rockhill  v.  Hanna,  15  How.  196,  14  L.  Ed.  659,  holding 
fi.  fa.  creditors  are  entitled  to  be  first  satisfied  out  of  proceeds  of  sale  of 
debtor's  property;  Magniac  v.  Thomson,  15  How.  300,  14  L.  Ed.  704,  hold- 
ing discharge  of  debtor  with  consent  of  creditor  cannot  revive  latter's  lien. 

Amendmenti  wlilcli  change  fhe  ground  of  inrosecution  or  defense  should 
not  be  allowed  by  the  court  except  under  special  circumstances. 

Approved  in  Loretto  Literaiy  etc.  Soc.  v.  Garcia,  18  N.  M.  325,  136  Pac. 
860,  holding  complaint  for  ejectment  could  not  be  amended  to  state  cause 
of  action  for  specific  performance;  Reed  v.  Cowley,  1  Bank.  Reg.  516,  20 
Fed.  Oas.  434,  refusing  to  allow  amendment  to  petition  in  bankruptcy, 
which  would  introduce  new  acts  of  bankruptcy;  Electric  Accumulator  Co. 
V.  Brash  Electric  Co.,  44  Fed.  607,  refusing  to  allow  plaintiff  to  file  sup- 
plemental bill  asking  for  relief  inconsistent  with  original  bill;  Fields  v. 
Maloney,  78  Mo.  174,  holding  void  a  judgment  founded  upon  amended  peti- 
tion which  left  court  without  jurisdiction;  National  Bank  of  Commerce  v. 
Smith,  17  R.  I.  263,  refusing  to  allow  amendment  which  operated  in  effect 
as  an  abandonment  of  original  bill;  Merriman  v.  Chicago  etc.  R.  R.  Co.,  64 
Fed.  552,  12  C.  C.  A.  275,  arguendo. 

Distinguished  in  Hazelton  Tripod-Boiler  Co.  v.  Citizens'  St.  Ry.,  72  Fed. 
330^  allowing  supplemental  bill  after  change  of  interest. 

Amendments  varying  or  altering  cause  of  action.    Note,  84  Am.  Dec. 
160. 

What  amendments  to  pleadings  are  not  admissible  because  they  change 
the  cause  of  action.    Note,  51  Am.  St.  Rep.  415. 

12  How.  428^26,  13  I..  Ed.  1060,  LINTON  ▼.  STANTON. 

Wilt  of  error  does  not  lie  from  a  decision  by  a  State  court  in  favor  of  a 
light  claimed  under  an  act  of  Oongress,  and  the  Supreme  Court  will  refuse 
to  examine  into  objections  to  the  validity  of  bankruptcy  proceedings  upheld 
by  a  State  court. 

Approved  in  Zavelo  v.  Reeves,  227  U.  S.  628,  Ann.  Oaa.  1914D,  664,  57 
L.  Ed.  677,  33  Sup.  Ct.  365,  considering  appeal  brought  up  under  section 
709,  Revised  Statutes,  under  contention  that  right  set  up  by  bankruptcy 
set  was  denied  by  State  court;  Roosevelt  v.  Meyer,  1  Wall.  517,  17  L.  Ed. 
502,  where  decision  was  in  favor  of  right  to  pay  in  treasury  notes  made 
legal  tender  by  act  of  Congress;  Missouri  v.  Andrians,  138  U.  S.  500, 
34  L.  Ed.  1014,  11  Sup.  Ct.  387,  right  claimed  under  naturalization  laws 
of  Congress. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B:  A.  536. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  54. 
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12  How.  426^43S»  13  Ii.  Ed.  1061,  UNITED  STATES  T.  POBCHB. 
Not  cited. 

12  How.  483-486,  13  L.  Ed.  1054,  UNITED  STATES  ▼.  SIBION. 
Not  cited. 

12  How.  485-437,  13  L.  Ed.  1055,  UNITED  STATES  ▼.  US  BIiANO. 

Persona  claiming  as  heirs  of  a  grantee  of  public  lands  must  in^odace 
liroof  to  establish  their  relationship. 

Approved  in  United  States  v.  Heirs  of  Rillienx,  14  How.  192,  14  L.  Ed. 
888,  rejecting  daima  of  persons  alleged  to  be  heirs  of  grantee  of  French 
government. 

12  How.  437-448,  18  L.  Ed.  1056,  UNITED  STATES  ▼.  OASTANT. 

Act  of  1824,  providing  for  the  confirmation  of  Spanish  titles,  does  not 
embrace  perfect  legal  titles. 

Approved  in  United  States  v.  Lynde,  11  Wall.  643,  20  L.  Ed.  284,  in- 
volving grants  perfected  while  Spain  was  in  possession. 

Miscellaneous.  Cited  in  Coffee  v.  Groover,  123  U.  S.  26,  81  L.  Ed.  61, 
8  Snp.  Ct.  14,  and  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  645,  application 
not  apparent. 

12  How.  448-465,  18  L.  Ed.  1058,  THE    PBOPEUUSE  GENESEE  CHIEF  ▼• 
FITZHUQH. 

Jurisdiction  of  Federal  courts  cannot  be  made  to  depend  on  or  be  derived 
from  the  power  of  Congress  to  regulate  commerce;  accordingly  the  act  of  1845, 
extending  District  Court's  admiralty  Jurisdiction  to  the  great  lakes,  was  con- 
stitutional not  as  a  commercial  regulation,  but  as  relating  to  the  admiralty 
Jurisdiction  of  the  Federal  courts  under  the  Constitution. 

Following  this  rule,  citing  cases  have  held  that,  although  commerce 
which  is  confined  to  a  single  State  is  not  a  subject  of  exclusive  regula- 
tion by  Congress,  contracts  of  affreightment  on  navigable  waters  between 
ports  in  the  same  State  may  be  enforced  in  admiralty  (The  Mary  Wash- 
ington, 1  Abb.  (U.  S.)  7,  Chase  Dec.  130,  Fed.  Cas.  9229,  and  The  Barge 
Leonard,  3  Ben.  266,  270,  Fed.  Cas.  8256) ;  and  a  libel  in  personam  may 
be  maintained  in  the  District  Court  against  the  owners  of  a  ferry-boat 
to  recover  a  penalty  for  carrying  too  many  passengers  (United  States 
V.  Burlington  etc.  Ferry  Co.,  21  Fed.  335). 

Admiralty  Jurisdiction  of  Federal  courts  under  the  Constitution  extends 
to  the  public  navigable  lakes  and  rivers  of  the  United  States,  without  regard 
to  the  ebb  and  flow  of  the  tide;  accordingly  a  collision  on  Lake  Ontario 
zl^tfully  the  subject  of  a  libel  in  rem  in  admiralty. 
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The  case  of  The  Genesee  Chief  was  the  first  in  which  the  Supreme 
Court  asserted  the  mle  that  the  admiralty  jurisdiction  of  the  Federal 
courts  was  not  limited  to  tide  waters.  In  Waring  v.  Clarke,  5  How.  453, 
12  L.  Ed.  232,  the  court  had  asserted*  jurisdiction  of  a  case  of  collision 
on  the  Mississippi  River,  ninety-five  miles  ahove  New  Orleans,  finding  no 
weight  in  the  objection  that  the  location  was  infra  corpus  comitatus. 
It  was,  however,  within  the  ebb  and  flow  of  the  tide,  and  this  fact  was 
held  to  be  conclusive  of  jurisdiction.  That  the  English  rule,  which  made 
tide  the  test,  obtained  up  to  this  time,  is  clear,  for  in  The  Thomas  Jeffer- 
son, 10  Wheat.  428,  6  L.  Ed.  858,  the  court  denied  jurisdiction  over  a 
libel  in  rem  for  seamen's  wages  earned  on  the  Missouri  River  above  the 
ebb  and  flow  of  the  tide.  But  this  rule  was  repudiated  in  the  principal 
case,  and  the  decision  in  The  Thomas  Jefferson  expressly  overruled.  The 
act  of  1845,  purporting  to  "extend  the  jurisdiction  of  the  District  Courts 
to  certain  cases  upon  the  lakes  and  navigable  waters  connecting  the 
same,"  the  court  held  to  be  constitutional,  but  declared  it  unnecessary 
in  order  to  give  jurisdiction,  which,  they  argued,  depended  under  the 
judiciary  act  of  1789,  solely  upon  the  navigable  character  of  the  water 
and  not  upon  the  ebb  and  flow  of  the  tide. 

The  following  late  eases  have  approved  the  doctrine  of  the  syllabus: 
Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  59,  51  L.  B.  A.  (N.  8.) 
1157,  58  L.  Ed.  1211,  84  Sup.  Ct.  733,  holding  admiralty  had  jurisdiction 
of  suit  based  on  injury  to  stevedore  while  loading  vessel  at  dock;  Don- 
nelly V.  United  States,  228  U.  S.  260,  261,  Ann.  Gas.  1913E,  710,  57  L.  Ed. 
827,  828,  33  Sup.  Ct.  449,  holding  Klamath  River  was  not,  by  statute  of 
California,  a  navigable  stream;  Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  566, 
holding  maritime  jurisdiction  included  action  based  on  injury  caused  by 
defective  rigging  while  vessel  was  at  dock;  Thompson  Towing  &  Wreck- 
ing Assn.  V.  McGregor,  207  Fed.  218,  124  C.  C.  A.  479,  holding  State 
statutes  governed  liability  for  death  caused  by  accident  on  stranded  ves- 
sel in  State  waters  and  would  be  applied  by  Federal  court  in  admiralty; 
The  Nyack,  199  Fed.  3^6,  118  C.  C.  A.  67,  holding  admiralty  jurisdiction 
included  action  by  cook  of  vessel  ipjured  by  fall;  The  Western  States^ 
159  Fed.  357,  86  C.  C.  A.«354,  holding  admiralty  had  jurisdiction  in  rem 
of  action  to  recover  ^or  injuries  to  passenger  on  ^steamer  on  great  lakes 
resulting  from  negligence  by  reason  of  which  stateroom  was  entered  and 
passenger  was  assaulted  and  robbed;  United  States  v.  Banister  Realty 
Co.,  155  Fed.  591,  upholding  injunction  against  closing  inlet  to  Far  Rock- 
away  Bay,  as  relating  to  navigable  waters ;  Arnold  v.  Eastin,  116  Ky.  699, 
76  S.  W.  856,  where  home  port  of  vessel  was  in  Indiana,  recording  of 
mortgage  .thereon  in  Kentucky  is  not  constructive  notice  to  creditoi's; 
Edson  V.  Crangle,  62  Ohio  St.  62,  56  N.  E.  647,  holding  northern  bound- 
ary between  United  States  and  Canada  through  Lake  Erie  is  northern 
boundary  of  State;  State  v.  West  Tennessee  Land  Co.,  127  Tenn.  600, 
Ann.  Oas.  1914B,  1043,  158  S.  W.  753,  holding  State  could  not  grant 
water  under  navigable  lake;  dissenting  opinion  in  The  Robert  W.  Par- 
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sons,  191  U.  S.  50,  51,  52,  48  L.  Ed.  87»  24  Sup.  Gt.  8,  majority  holding 
enforcement  of  lien  in  rem  for  repairs  made  in  port  of  State  to  which 
it  belongs  to  Erie  canal-boat  is  /exclusively  within  Federal  admiralty  jur- 
isdiction, Erie  canal  being  navigable  water  of  United  States;  dissenting 
opinion  in  Scranton  v.  Wheeler,  179  U.  S.  187,  46  L.  Ed.  146,  21  Sup.  Ct. 
66,  majority  holding  United  States  need  not  compensate  owner  of  land 
fronting  on  navigable  river  when  his  right  of  access  to  navigable  water 
is  obstructed  by  jlier  erected  to  improve  navigation;  dissenting  opinion  in 
Ex  parte  0  'Haf e,  179  Fed.  668,  103  C.  C.  A.  220,  majority  not  discussing 
question. 

Cases  of  collision  occurring .  on  the  great  lakes  and  navigable  rivers, 
whether  wholly  within  the  body  of  a  State  or  not  are  thus  cognizable  in 
admiralty  (Fretz  v.  Bull,  12  How.  468,  13  L.  Ed.  1069,  The  Hine  v. 
Trevor,  4  Wall.  562,  563,  565,  566,  570, 18  L.  Ed.  453,  454,  455,  456,  Jack- 
son y.  The  Steamboat  Magnolia,  20  How.  299,  305,  15  L.  Ed.  011,  913 
(but  see  dissenting  opinion,  2  How.  317,  318,  15  L.  Ed.  918,  919),  Com- 
mercial Transp.  Co.  v.  Fitzhugh,  1  Black,  579,  580,  17  L.  Ed.  109,  The 
Flora,  1  BisB.  30,  31,  32,  33,  Fed.  Cas.  4878) ;  and  in  The  Eagle,  8  Wall. 
20,  21,  22,  23,  24,  25,  19  L.  Ed.  368,  369,  a  District  Court  asserted  juris- 
diction of  a  collision  on  the  Canadian  side  of  the  Detroit  River.  Arti- 
ficial ship  canals  connecting  navigable  waters  are  also  within  the  ad- 
miralty jurisdiction,  and  collisions  occurring  thereon  may  be  the  subjects 
""of  libels  in  the  District  Court  (Ex  parte  Boyer,  109  U.  S.  632,  27  L.  Ed. 
1057,  3  Sup.  Ct.  435,  The  Avon,  1  Brown,  180,  Fed.  Cas.  680,  The  Oler, 
2  Hughes,  16,  17,  Fed.  Cas.  10,485,  and  Malony  v.  City  of    Milwaukee, 

1  Fed.  613).  And  a  su;t  may  be  instituted  in  the  same  court  against  a 
person  who  unlawfully  maintains  a  structure  in  the  bed  of  a  navigable 
river,  in  collision  with  which  a  vessel  is  injured  (The  Arkansas,  5 
McCrary,  366,  17  Fed.  384,  385).  Libels  in  rem  for  salvage  services  ren- 
dered upon  navigable  rivers  and  lakes,  have  frequently  been  entertained 
in  the  admiralty  courts  (Seven  Coal  Barges,  2  Biss.  300,  Fed.  Cas.  12,677, 
McGinnis  v.  The  Pontiao,  5  McLean,  369,  Newb.  139,  Fed.  Cas.  8801,  Eads 
»v.  The  H.  D.  Bacon,  Newb.  276,  Fed-  Cas.  4232,  Williams  v.  The  Jenny 
lind,  Newb.  447,  Fed.  Cas.  17,723,  The  Chee^man  v.  Two  Ferry-Boats, 

2  Bond,  367,  Fed.  Cas.  2633,  Maltby  v.  Steam  Derrick  Boat,  3  Hughes, 
480,  481,  Fed.  Cas.  9000,  and  Western  Transp.  Co.  v.  The  Great  Western, 
29  Fed.  Cas.  780). 

Torts,  generally,  committed  upon  the  great  lakes  and  navigable  riv- 
ers, are  also  within  the  admiralty  jurisdiction.  It  was  so  held  in  Holmes 
V.  Oregon  etc.  Ry.  Co.,  6  Sawy.  266,  5  Fed.  77,  where  the  right,  given 
by  a  State  law  to  an  administrator  to  recover  for  the  death  of  his  testa- 
tor,  resulting  from  the  negligence  of  a  ferry  company,  was  enforced  in 
admiralty.  And  in  Kling  v.  Packet  Co.,  101  Tenn.  100,  a  State  court  dis- 
claimed jurisdiction  of  a  suit  by  a  person  injured  by  falling  through  a 
hatchway  on  a  steamer  plying  on  a  navigable  stream  within  the  State. 
The  'limited  liability  act"  of  Congress,  passed  in  1851,  limiting  the  liabil- 
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ity  of  sliip,,,»wneT8  for  the  loss  or  damage  of  goods  shipped,  has  been 
held  to  extend  to  vessels  upon  the  great  lakes  and  upon  navigable  rivers 
within  the  boundaries  of  a  State  (Butler  v.  Boston  etc.  S.  S.  Co.,  130 
U.  S.  557,  32  L.  Ed.  1024,  9  Sup.  Ct.  619,  In  re  Garnett,  141  U.  S.  14,  15, 
17,  85  L.  Ed.  634,  635,  11  Sup.  Ct.  843,  844,  The  War  Eagle,  6  Biss.  366, 
Fed.  Cas.  17^73,  The  Katie,  40  Fed.  482,  488,  7  L.  R.  A.  59,  63,  and  Amer- 
ican Transp.  Co.  v.  Moore,  5  Mich.  391,  394,  396). 

The  general  jurisdiction  of  admiralty  in  matters  of  contract  also  ex- 
tends to  the  great  lakes  and  navigable  rivers.  Accordingly  a  libel  for 
seamen's  wages  is  maintainable  in  the  District  Court  (Francomet  v.  The 
Backus,  Newb.  3,  Fed.  Cas.  5048,  The  Sarah  Jane,  1  Low.  204,  205,  Fed. 
Cas.  12,349,  and  The  Ella  B.,  24  Fed.  508) ;  although  in  Brooks  v.  The 
Peytona,  4  Fed.  Cas.  298,  the  court  declared  that  an  act  of  Congress 
was  necessary  to  give  jurisdiction  of  such  a  case  where  the  vessel  plied 
only  between  ports  of  the  same  State.  Mechanics'  liens  upon  vessels 
built  upon  navigable  rivers  are  also  within  the  rule  (Revenue  Cutter  No.  1, 
1  Brown,  88,  95  Fed.  Cas.  11,713,  and  Parmlee  v.  The  Charles  Mears, 
Newb.  204,  Fed.  Cas.  10,766) ;  as  are  also  liens  for  supplies  furnished  to 
boats  navigating  the  lakes  and  rivers  (The  Illinois,  1  Brown,  498,  Fed.  Cas. 
7004,  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  382,  12  Fed.  304,  Haslett 
V.  The  Enterprise,  11  Fed.  Cas.  787,  and  Zollinger  v.  The  Emma,  30  Fed. 
Cas.  939).  This  has  been  held  to  be  true,  although  the  lien  has  been 
expressly  given  by  State  law  (The  Selt,  3  Biss.  347,  Fed.  Cas.  12,649, 
In  re  Scott,  1  Abb.  (U.  S.)  340,  3  N.  B.  R.  182,  Fed.  Cas.  12,517).  And 
in  Merrick  v.  Avery,  14  Ark.  387,  it  was  even  held  that  admiralty  alone 
had  jurisdiction  to  enforce  such  liens.  And  see  also,  upon  this  point, 
the  dissenting  opinion  in  The  Belfast  v.  Boon,  41  Ala.  74.  Admiralty 
also  has  jurisdiction  of  liens  for  towage  upon  navigable  rivers  (The 
General  Cass,  1  Brown,  335,  340,  Fed.  Cas.  5307) ;  and  of  liens  arising 
from  contracts  of  affreightment  executed  ux>on  navigable  rivers  (The  Bel- 
fast, 7  Wall.  639,  640,  19  L.  Ed.  270,  271).  Suits  for  the  recovery  of  pen- 
alties incurred  by  reason  of  violation  of  Federal  navigation  laws,  are 
also  cognizable  in  admiralty  (The  Lewellen,  4  Biss.  159,  Fed.  Cas.  8307, 
United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed.  334,  337,  and  Wolver- 
ton  V.  Lacey,  30  Fed.  Cas.  419).  Prizes  captured  on  navigable  rivers  dur- 
ing the  Rebellion  were  also  declared  to  be  subject  to  admiralty  jurisdiction 
in  United  States  v.  Two  Hundred  and  Sixty-nine  and  One-half  Bales  of 
Cotton,  Woolw.  247,  Fed.  Cas.  16,583;  and  following  this  principle.  Holt 
V.  Cummings,  102  Pa.  St.  215,  48  Am.  Rep.  200,  held  that  the  engineer  of 
a  vessel  navigating  a  river  was  entitled  to  all  the  rights  conferred  by 
general  quarantine  law,  one  of  which  is  the  right  to  receive  needed  medical 
attendance,  at  the  expense  of  the  vessel,  when  sick  or  injured  during  the  ser- 
vice. 

The  question  whether  the  term  "high  seas,"  as  used  in  acts  defining 
the  criminal  jurisdiction  of  the  Federal  courts,  included  the  great  lakes 
has  been  frequently  discussed.    This  was  denied  in  Ex  parte  Bycrs,  32 
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Fed.  405,  408,  and  Bigelow  y.  Nickerson,  70  Fed.  116,  80  L.  B.  A.  338,  17 
C.  C.  A.  1,  in  which  it  was  asserted  that  crimes  committed  on  the  great. 
Iake3  were  cognizable  by  the  State  courts;  but  the  Supreme  Court  ruled 
otherwise  in  United  States  v.  Rodgers,  150  U.  S.  257,  37  L.  Ed.  1074,  14 
Sup.  Ct.  112  (but  see  dissenting  opinion,  pp.  271,  276,  284),  37  L.  Ed.  1079, 
.1081,  1084,  14  Sup.  Ct.  117,  118,  119,  122.  A  murder  committed  on  a 
sound  within  the  body  of  a  State  was  held  to  be  within  the  jurisdiction 
of  the  Federal  courts  in  Smith  v.  United  States,  1  Wash.  Ter.  268. 
^  The  admiralty  jurisdiction,  however,  is  confined  strictly  to-  cases  arising 
upon  the  water.  It  does  not  extend  to  a  case  where  a  vessel  lying  at  a 
wharf  catchesi  fire,  and  the  fire  is  communicAted  to  buildings  on  land. 
The  remedy  of  the  owner  of  such  buildings  is  at  common  law  in  the  State 
courts  (The  Plymouth,  3  Wall.  34,  18  L.  Ed.  128);  and  the  same  rule 
applies  where  goods  on  a  wharf  are  injured  by  the  negligence  of  a  crew 
in  unloading  their  vessel  (The  Mary  Garrett,  63  Fed.  1011).  And  even 
where  a  vessel  on  a  navigable  river  negligently  collided  with  and  injured 
a  drawbridge,  the  right  of  the  owners  of  the  bridge  to  maintain  a  libel 
in  admiralty  was  denied  in  The  John  C.  Sweeney,  55  Fed.  544. 

The  syllabus  holding  is  cited  approvingly  in  discussion,  obiter,  in  Brown 
V.  United  States,  81  Fed.  57,  and  in  the  dissenting  opinion  in  The  Lotta- 
wanna,  21  Wall.  586,  22  L.  Ed.  665« 

Several  cases  distinguish  or  criticise  the  rule  as  follows:  Cleveland  etc 
Ry.  Co.  V.  Druien,  118  Ky.  247,  80  S.  W.  780,  where  carrier  contracted  in 
Illinois  to  carry  freight  into  Kentucky,  and  that  it  should  not  be  liable 
for  loss  by  fire,  such  limitation  being  valid  in  Illinois  but  void  here,  and 
cargo  burned  in  Illinois,  limitation  of  liability  in  contract  was  good  de- 
fense in  suit  in  Kentucky;  Allen  v.  Newberry,  21  How.  245,  246,  16  L.  Ed. 
Ill,  112,  holding  admiralty  did  not  have  jurisdiction  of  a  suit  for  the  loss 
of  goods  under  a  contract  of  carriage  between  ports  in  the  same  State; 
and  in  Jones  v.  Coal  Barge,  3  Wall.  Jr.  55,  Fed.  Cas.  7458,  flat-boats 
used  to  transx>ort  goods  down  stream,  and  intended  to  be  broken  up  and 
used  for  lumber  at  the  end  of  the  voyage,  were  held  not  to  be  ships  or  vessels 
subject  to  admiralty  jurisdiction  on  such  waters.  Campbell,  J.,  dissent- 
ing, in  Jackson  v.  James,  20  How.  338,  340,  15  L.  Ed.  928,  assented  to  the 
rule  applying  jurisdiction  to  the  lakes,  but  declared  that  it  did  not  extend 
to  navigable  rivers  within  the  body  of  a  State,  but  Daniel,  J.,  dissenting, 
in  the  same  case,  pp.  308,  312,  15  L.  Ed.  915,  916,  criticised  the  rule  hold- 
ing that  the  principal  case  was  "more  remarkable  and  more  startling  as 
an  assumption  of  judicial  power  than  any  which  the  judicial  history  of  the 
country  has  hitherto  disclosed."  The  rule  is  also  criticised  in  discussion, 
obiter,  in  The  People  v.  Tyler,  7  Mich.  240,  241,  242,  246,  247,  281. 

Territorial  limit  of  the  jurisdiction  of  the  courts  of  admiralty.    Note, 
32  Am.  Dec.  66,  67. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  238,  239. 

Admiralty  jurisdiction  in  tort.    Note,  IS  AxuL  Oa«.  1217* 
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State  courts  p068ew  a  concurrent  Jurisdiction  with  adniiralty  over  naviga- 
ble waten  witliin  tbeir  borders. 

State  cases  have  asserted  this  jnrisdiction  in  suits  for  the  enforcement 
of  liens  nnder  State  laws  for  supplies  furnished  to  vessels  upon  waters 
within  their  bodies  {Williamson  v.  Hogan,  46  111.  512,  The  E.  P.  Dorr 
V.  Waldron,  62  111.  229,  14  Am.  Rep.  92,  Sinton  v.  The  R.  R.  Roberts.  46 
Ind.  482,  Waggoner  v.  St.  John,  10  Heisk.  608,  609,  and  Thorsen  v.  The 
J.  B.  Martin,  26  Wis.  497,  7  Am.  Rep.  94).  But  such  a  statutory  lien 
cannot  operate  to  displace  a  lien  given  by  general  maritime  law  (The  J.  P. 
Tweed  v.  Richards,  9  Ind.  628).  Mechanics'  liens  upon  vessels  built 
within  the  States  are  also  held  to  be  enforceable,  in  the  State  courts  (King 
V.  Greenway,  71  N.  T.  417).  State  courts  have  also  asserted  jurisdiction 
to  enforce  laws  providing  for  the  collection  of  claims  against  vessels  navi- 
gating State  waters  exclusively  (Thompson  v.  The  Julius  D.  Morton,  2 
Ohio  St.  29,  69  Am.  Dec.  661,  and  Keating  v.  Spink,  3  Ohio  St.  110,  112, 
62  Am.  Dec.  219,  220).  State  courts  have  entertained  suits  for  the  en- 
forcement of  contracts  to  transx>ort  goods  on  their  navigable  rivers 
(Reynolds  v.  The  Favorite,  10  Minn.  248) ;  for  the  recovery  on  a  bill  of 
lading  for  goods  lost  in  transportation  (Home  Ins.  Co.  v.  N.  W.  Packet 
Ck).,  32  Iowa,  243,  7  Am.  Rep.  190);  and  to  enforce  liens  given  by  State 
law  against  a  vessel  for  the  loss  of  such  goods  (The  Belfast  v.  Boon,  41 
Ala.  63).  In  The  General  Buell  v.  Long,  18  Ohio  St.  629,  a  contract  to 
carry  passengers  on  the  Ohio  River  was  declared  to  be  a  maritime  con- 
tract, and  not  a  common-law  contract  enforceable  under  the  State  water- 
craft  law;  but  in  American  Steamboat  Co.  v.  Chace,  16  Wall.  631,  21 
Is.  Ed.  S72,  it  was  held  that  a  State  law  giving  to  the  next  of  kin  of  a» 
person  killed,  as  a  result  of  a  steamboat  company's  negligence,  a  right  of 
action  against  the  company  was  not  in  conflict  with  admiralty  jurisdic- 
tion. Applying  this  principle  also,  it  has  been  held  that  a  State  may 
regulate  the  catching  of  fish  in  the  great  lakes  adjacent  to  its  territory 
(bunlap  V.  The  Commonwealth,  108  Pa.  St.  613).  In  People  v.  Welch, 
141  N.  Y.  274,  38  Am.  St.  Rep.  798,  24  L.  R.  A.  120,  36  N.  E.  330,  it  was 
held  that  this  concurrent  jurisdiction  extended  to  the  punishment  of 
crimes  defined  at  common  law.  Cases  of  collision  on  navigable  rivers,  how- 
ever, are  held  to  be  within  the  exclusive  jurisdiction  of  admiralty  (The 
Hine  v.  Trevor,  4  Wall.  570,  18  L.  Ed.  456  (reversing  17  Iowa,  364), 
Walters  v.  The  MoUie  Dozier,  24  Iowa,  197,  96  Am.  Dec.  725). 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  236. 

Oommon-law  rule  that  tide  determines  public  character  of  waters  no 
longer  obtains  In  this  country;  here  the  test  is  whether  water  is  navigable 
In  fact 

The  late  citations  have  applied  the  rule  as  follows:  McGilvra  v.  Ross, 
161  Fed.  399,  following  rule;  McGilvra  v.  Ross,  216  U.  S.  78,  64  L.  Ed. 
100,  30  Sup.  Ct.  27,  holding  State  had  jurisdiction  over  beds  of  streams 
within  its  borders;  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
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was  pnblio  navigable  water;  Kansas  v.  Colorado,  206  U.  S.  93,  51  L.  Ed. 
973,  27  Sup.  Ct.  655,  holding  Congress  had  no  power  to  control  flow  of 
stream  within  State  except  to  preserve  navigability;  The  Robert  W.  Par- 
sons, 191  U.  S.  26,  48  L.  Ed.  7S,  24  Snp.  Ct.  8,  holding  enforcement  of  lieu 
in  rem  for  repairs  made  in  port  of  State  to  which  it  belongs  to  Erie  canal 
boat  is  exclusively  within  Federal  admiralty  jurisdiction,  Erie  canal  being 
navigable  water  of  United  Stafes;  United  States  v.  Mackey,  214  Fed.  142, 
143,  152,  holdii^  bed  of  Arkansas  River  did  not  pass  to  Creek  Indians 
by  treaty,  but  title  was  held  by  United  States  in  trust  for  future  State ; 
Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  781,  holding  Iowa  held 
title  to  bed  of  Mississippi  River  in  trust  for  navigation  and  could  permit 
riparian  owners  to  build  structures  into  stream;  State  v.  Korrer,  127 
Minn.  66,  148  N.  W.  619,  holdii^  State  held  title  to  soil  under  waters 
below  low-water  mark;  State  v.  Akera,  92  Kan.  197,  198,  Ann.  Oas.  1916S, 
543,  140  Pac.  648,  holding  State  held  soil  in  beds  of  river  in  trust  and 
could  impose  royalty  on  removal  of  sand  from  river-bed;  dissenting 
opinion  in  Johnson  v.  Johnson,  14  Idaho,  591,  24  L.  R.  A.  (N.  8.)  1240, 
95  Pac.  510,  majority  holding  riparian  owner  owned  to  thread  of  stream; 
Archer  v.  Greenville  Land  etc.  Co.,  233  U.  S.  68,  58  L.  Ed.  853,  34  Sup. 
Ct.  567,  arguendo. 

The  rule  has  been  frequently  cited  in  cases  involving  the  rights  of  own- 
ers of  lands  bordering  upon  navigable  waters.  In  indorsing  the  decision 
in  The  Genesee  Chief,  these  cases  reject  the  English  rule  that  riparian 
owners  of  lands  above  the  ebb  and  flow  of  the  tide  own  to  the  thread 
of  the  stream,  holding  that  if  a  stream  is  navigable  in  fact,  the  title  to 
the  land  under  it  is  in  the  State  to  high-water  mark,  and  a  riparian  own- 
er's right  extends  no  farther  (Barney  v.  Keokuk,  94  U.  S.  338,  24  L.  Ed. 
228,  Packer  v.  Bird,  137  U.  S.  670,  671,  84  L.  Ed:  821,  822,  11  Sup.  Ct.  212, 
St.  Anthony's  Falls  Water  Power  Co.  v.  St.  Paul  Water  Commrs.,  168 
U.  S.  361,  42  L.  Ed.  502,  18  Sup.  Ct.  162,  Scranton  v.  Wheeler,  57  Fed. 
810,  811,  6.  C.  C.  A.  585,  and  Ravenswood  v.  Flemings,  22  W.  Va.  55,  63, 
46  Am.  Rep.  488,  495).  The  owner  of  an  island  in  such  a  river  owns  only 
to  high-water  mark,  and  cannot  maintain  trespass  for  taking  sand  from 
the  river  below  that  x>oint  (McManus  v.  Carmichael,  3  Iowa,  28,  37,  52; 
and  see  dissenting  opinion  in  Berry  v.  Snyder,  3  Bush  (Ky.),  287,  290, 
291,  292,  96  Am.  Dec.  232,  234,  235,  236).  Nor  can  such  a  riparian  owner 
maintain  an  action  for  the  diversion  of  water  by  the  public  for  a  canal 
(People  V.  Canal  Appraisers,  33  N.  Y.  495).  The  same  rule  applies  in 
determining  the  title  to  land  under  the  water  of  the  great  lakes  (Illinois 
Central  R.  R.  Co.  v.  Illinois,  146  U.  S.  435,  36  L.  Ed.  1036,  13  Sup.  Ct. 
Ill),  or  under  great  natural  ponds  which  are  navigable  in  fact  (Concord 
Mfg.  Co.  V.  Robertson,  66  N.  H.  5, 18  L.  B.  A.  682,  25  Atl.  720).  The  fact 
that  the  rule  is  not  uniform  throughout  the  States  is  recognized  in  Shivelv 
V.  Bowlby,  152  U.  S.  34,  43,  38  L.  Ed.  344,  847,  14  Sup.  Ct.  560,  564,  in 
which,  however,  the  Supreme  Court  approves.    In  Kenyon  v.  Knipe,  46 
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Fed.  313)  it  was  held  that^  questions  as  to  riparian  owners'  rights  Were  to 
be  resolved  according  to  State  laws;  that  no  Federal  question  could  be 
involved  therein.  In  Oregon  and  Wisconsin  it  has  been  held  that  riparian 
proprietors  own  to  the  center  of  streams  large  enough  to  float  logs  and 
small  boats  (Shaw  v.  Osw^^o  Iron  Co.,  10  Or.  377,  45  Am.  Rep.  151, 
and  Willow  River  Club  v.  Wade,  100  Wis.  98,  42  L.  R.  A.  817,  76  N.  W. 
275),  although  in  the  latter  case  the  public  was  declared  to  have  an  ease- 
ment for  the  purpose  of  taking  fish.  A  West  Virginia  case  has  held  that 
riparian  owners'  rights  extend  to  low-water  mark  (Barre  v.  Fleming,  ^9 
W.  Va.  320,  321,  323,  1  S.  E.  736,  737).  Grants  of  public  lands  borderi% 
upon  navigable  waters  convey  title  only  to  high-water  mark  (St.  Paul  etc. 
R.  R.  Co.  V.  Schurmeier,  7  Wall.  288, 19  L.  Ed.  78,  and  St.  Louis  etc.  Ry.  Co. 
V.  Ramsey,  53  Ark.  319,  321,  22  Am.  St.  Rep.  197,  199,  8  L.  R.  A.  561, 
13  S.  W.  932).  The  Supreme  Court,  in  The  Daniel  Ball,  10  Wall.  563, 
19  L.  Ed.  1001,  cites  the  principal  case  ux>on  this  x>oint  in  holding  that  the 
power  of  Congress  over  commerce  and  navigation  is  not  limited  to  tide 
waters. 

The  rule  is  cited  approvingly  in  discussion,  obiter,  in  the  following: 
Stewart  v.  Potomac  Ferry  Co.,  6  Hughes,  382,  12  Fed.  304,  Commonwealth 
V.  Vincent,  108  Mass.  447,  and  in  dissenting  opinions  in  Western  Union 
Tel.  Co.  V.  Williams,  86  Va.  719,  8  L.  R.  A.  487.  11  S.  E.  113,  and  Wallace 
V.  Driver,  61  Ark.  439,  SIL.  R.  A.  820,  33  S.  W.  644. 

Distinguished  in  dissenting  opinion  in  The  Robert  W.  Parsons,  191  U.  S. 
47,  48  L.  Ed.  86,  24  Sup.  Ct.  8,  majority  holding  enforcement  of  lien  in 
rem  for  repairs  made  in  port  of  State  to  which  it  belongs  to  Erie  canal 
boat  is  exclusively  within  Federal  admiralty  jurisdiction,  Erie  canal  being 
navigable  water  of  United  States. 

Ownership  of  land  bounding  on  navigable  waters.    Note,  10  Am.  Dec. 

887. 
Rights  of  land  owners  iiThavigable  waters  fronting  their  lands,  and  in 

the  lands  under  such  waters.    Note,  19  Am.  St.  Rep.  227,  228,  229. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St.  Rep.  292. 

Relative  rights  of  State  and  of  riparian  owners  in  navigable  waters. 
Note,  127  Am.  St.  Rep.  44. 

What  waters  are  navigable.    Note,  42  L.  R.  A.  811.. 

Title  to  bed  of  navigable  stream.    Note,  1  L.  R.  A.  (N.  S.)  768. 

Riparian  owner's  right  of  access.    Note,  23  E.  R.  0.  160.  ^ 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  28  £.  R.  0. 
190. 

Legislative  constmctlon  of  a  Oonstitntion,  while  not  binding  on  the  Judicial 
department  of  government,  is  always  entitled  to  high,  respect. 

Approved  in  dissenting  opinion  in  State  v.  Smith,  158  Ind.  562,  64  N.  E. 
J.8,  majority  upholding  Acts  1899,  p.  422,  authorizing  deduction  of  inort* 
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gage  indebtedness  for  purpose  of  taxation;  Lafayette  etc.  R.  R.  Co.  v. 
Geiger,  34  Ind.  203,  constrtiing  term  ''incorporated  company"  as  used  in 
State  Constitution ;  Dow  v.  Northern-  R.  R.  Co.,  67  N.  H.  46,  36  Atl.  633, 
construing,  constitutional  clause  vesting  legislative  power  in  Senate  and 
House  of  Representatives;  Fall  v.  Hazelrigg,  46  Ind.  686,  16  Am.  Rep.  282, 
construing  section  of  statute  of  frauds  relating  to  agreements  to  sell  land. 

In  general,  parties  are  not  entitled  to  Jury  trials  in  admiralty,  but  tuia 
riffbt  was  secured  by  the  act  of  1845  In  the  cases  therein  enumerated. 

Approved  in  The  Nyack^  199  Fed.  389,  118  C.  C.  A.  67,  holding  verdict 
of  jury  binding  on  trial  court  in  admiralty  case;  Gillet  v.  Pierce,  1  Brown, 
566,  Fed.  Cas.  6437,.  granting  motion  to  strike  out  demand  for  jury  trial 
where  pleadings  did  not  bring  party  within  provisions  of  act  allowing  such 
trial;  The  City  of  Toledo,  73  Fed.  222,  226,  but  holding  that  verdict  so 
provided  for  was  merely  advisory,  and  that  act  did  not  change  general 
admiralty  practice. 

Admiralty  Jurisdiction  in  the  United  States  is  not  as  limited  as  it  was  in 
England  at  the  time  of  the  adoption  of  the  Federal  Constitution;  it  extends  to 
all  maritime  services  and  contracts  and  to  torts  in  navigable  waters. 

Approved  in  dissenting  opinion  in  The  Robert  W.  Parsons,  191  U.  S.  46, 
48  L.  Ed.  86,  24  Sup.  Ct.  8,  majority  holding  enforcement  of  lien  in  rem 
for  repairs  made  in  port  of  State  to  which  it  belongs  to  Erie  canal  boat  is 
not  exclusively  within  Federal  admiralty  jurisdiction,  Erie  caual  being* 
navigable  water  of  United  States.  Under  our  practice  admiralty  may  en- 
force liens  for  repairs  made  in  a  home  port  (The  Glide,  167  U.  S.  614,  42 
L.  Ed.  299,  17  Sup.  Ct.  933,  and  In  re  Kirkland,  14  Fed.  Cas.  677),  and 
contracts  for  building  ships  (The  Richard  Busteed,  1  Sprague,  446,  Fed. 
Cas.  11,764).  Contracts  of  marine  insurance  are  also  cognizable  in  ad- 
miralty (New  England  Marine  Ins.  Co.  v.  Dunham,  11  Wall.  24,  26,  2D 
L.  Ed.  97,  98,  and  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  333,  334,  Fed. 
Cas.  6487).  Suits  for  general  average  may  also  be  maintained  in  the  same 
court  (The  Congress,  1  Biss.  44,  Fed.  Cas.  3099),  and  liens  for  wharfage 
enforced  (Ex  parte  Easton,  96  U.  S.  72,  24  L.  Ed.  374).  Admiralty  also 
has  jurisdiction  to  proceed  to  a  decree  by  seizure  of  goods  or  credits,  irre- 
spective of  the  residence  of  the  owner,  and  whether  he  appears  or  not 
(Atkins  V.  Fiber  Disintegrating  Co.,  18  Wall.  304,  21  L.  Ed.  845,  and  The 
Louisville  Underwriters,  134  U.  S.  493,  38  L.  Ed.  994,  10  Sup.  Ct.  589). 
And  an  admiralty  court  may  secure  the  value  of  a  dissenting  owner's  inter- 
est in  case  of  a  disagreement  as  to  the  employment  of  a  vessel  (Tunno  v. 
Betsina,  24  Fed.  Cas.  316).  The  principal  case  is  also  cited  upon  this 
point  by  way  of  analogy  in  In  re  Jackson,  14  Blatchf.  251,  Fed.  Cas.  7124, 
holding  that  Congress  may  prohibit  the  sending  in  the  mails  of  matter 
which  could  be  sent  at  the  time  the  Constitution  was  adopted. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  218,  214. 
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▲  court  Is  bound  to  follow  its  previous  decisloiis  laying  down  roles  by 
lAdch  rights  of  property  have  been  determined;  bat  decisions  not  affecting ' 
pn^erty  rights  may  be  disregarded. 

Approved  in  Duncan  v.  Brown,  18  N.  M.  586,  139  Pao.  141,  holding  doubt 
of  soundness  of  previous  decision  affecting  title  not  ground  for  departure ; 
dissenting  opinion  in  Scown  v.  Czamecki,  264  111.  331,  Ann.  Oas.  1915A, 
772,  L.  B.  A.  1915B,  247,  106  N.  E.  286,  majority  holding  court  'bound  to 
follow  previous  decisions  relating  to  meaning  of  provisions  of  Constitu- 
tion; Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  575,  89  L.  Ed.  817,  • 
15  Sup.  Ct.  687,  disregarding  prior  decisions  implying  that  tax  on  rents  or  . 
income  of  real  estate  is  not  direct  tax;  Groff  v.  Ramsey,  19  Minn.  58,  fol-  / 

lowing  decision  holding  actual  possession  of  another  than  vendor  is  suffi- 
cient to  put  vendee  on  inquiry  as  to  such  person's  title;  Capen  v.  Barrow^, 

I  Gray,  380,  arguendo. 

It  is  the  doty  of  a  steamboat  traversing  waters  where  sailing  vessels  are 
often  met  with  to  have  a  constant  and  trustworthy  lookout  besides  the  helms- 
num;  and  where  a  collision  occurs  with  a  sailing  vessel  and  it  appears  that 
there  was  no  such  lookout,  or  that  he  was  not  stationed  In  the  proper  place,  or 
not  actually  and  vigilantly  employed  in  his  duty,  the  steamer  is  to  be  deemed 
prima  facie  liable. 

Approved  in  The  J.  C.  Ames,  121  Fed.  921,  following  rule;  The  Tillicum, 
217  Fed.  978,  holding  doubt  as  to  performance  of  duty  by  lookout  should 
be  resolved  against  vessel ;  Eastei^n  Dredging  Co.  v.  Winnisimmet  Co.,  162 
Fed.  862,  89  C.  C.  A.  550,  holding  ferry-boat  navigating  harbor  on  dark 
night  with  single  lookout  chargeable  with  fault  in  capsizing  moored  scow; 
Mooney  v.  Carter,  152  Fed.  149,  81  C.  C.  A.  365,  holding  vessel  negligent  in 
not  having  proper  lookout ;  Klutt  v.  Philadelphia  etc.  Ry.  Co.,  142  Fed.  396, 
73  C.  C.  A.  494,  holding  tug  liable  for  running  down  decedent  who  was  in 
rowboat  in  river  where  tug  had  no  lookout;  Brjgham  v.  Luckenback,  140 
Fed.  325,  holding  tug  liable  for  collision  with  sailing  vessel  where  tug  had 
no  proper  lookout,  though  tug's  wheel  jammed ;  The  Tarpon,  132  Fed.  278, 
applying  rule  where  steamer  collided  with  drifting  scow;  The  Dauntless, 
129  Fed.  722,  64  C.  C.  A.  243,  holding  steamer  in  fault  for  collision  in  river 
with  two  launches  made  fast  together  in  which  launches  sunk;  The  Pilot 
Boy,  115  Fed.  875,  53  C.  C.  A.  329,  holding  steamer  not  at  fault  for  colli- 
sion with  schooner  though  pilot  was  only  lookout.  It  has  been  held  that  the 
man  at  the  wheel  is  not  a  sufficient  lookout  (The  Northern  Indiana,  3 
Blatchf.  105,  Fed.  Cas.  10,320,  and  The  Leland,  19  Fed.  776).  Nor 'is  a 
pilot  a  prop>er  lookout  (McGrew  v.  The  Melnotte,  1  Bond,  469,  Fed.  Cas. 
8812,  The  Morning  Star,  4  Biss.  67,  Fed.  Cas.  9817,  Haney  v.  The  Louisiana, 

II  Fed.  Cas.  424,  426,  and  Reid  v.  The  New  Haven,  20  Fed.  Cas.  448,  449). 
The  person  employed  as  a  lookout  must  devote  his  entire  attention  to  that 
duty,  and  as  it  is  the  duty  of  the  captain  to  supervise  the  handling  of  his 
vessel,  he  can  in  no  case  act  as  lookout  (The  New  York  v.  Rea,  18  How. 

rv— 80 
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226,  16  L.  Ed.  361,  The  Ant,  10  Fed.  297,  The  Excelsior,  12  Fed.  200,  The 
Geo.  W.  Childs,  67  Fed.  271,  and  The  City  of  Augusta,  80  Fed.  299,  25 
C.  C.  A.  430).  For  the  same  reason  the  mate  or  officer  of  the  deck,  heing 
temporarily  in  command  of  the  vessel,  cannot  perform  this  duty  (The 
Ottawa,  3  Wall.  273,  18  L.  Ed.  167,  The  Ancon,  6  Sawy.  123,  Fed.  Gas.  348, 
Ward  V.  The  Ogdensburgh,  6  McLean,  635,  638,  Newb.  151,  154,  Fed.  Gas. 
17,158,  tfhd  The  Nabob,' 1  Brown,  120,  123,  Fed.  Gas.  10,002).  This  rule 
applies  as  well  to  ferry-boats  as  to  other  steamers  (Amoskeag  Mfg.  Go.  ▼. 
The  John  Adams,  1  Gliff.  410,  Fed.  Gas.  338,  and  The  Manhasset,  34  Fed. 
418). 

Proof  of  negligence  on  the  part  of  the  lookout  will  render  a  steamer 
prima  facie  liable  for  collision  with  a  sailing  vessel  (Pope  v.  The  R.  B. 
Forbes,  1  Gliff.  347,  Fed.  Gas.  11,475,  and  The  Livingstone,  87  Fed.  777). 
And  doubt  as  to  the  performance  of  the  lookout's  duties  should  always  be 
resolved  against  the  steamer  (The  Ariadne,  13  Wall.  479,  20  L.  Ed.  543). 
A  steamer  not  having  the  proper  lookout  cannot  complain  because  the 
vessel  injured  did  not  exercise  unusual  caution  (The  Magnolia,  16  Fed. 
Gas.  482).  A  river  steamer  which  collided  with  a  drawbridge  during  a  fog, 
thus  injuring  a  passenger,  was  held  bound  to  show  that  the  want  of  a  look- 
out did  not  contribute  to  the  accident  (The  St.  Nicholas,  49  Fed.  679). 
But  where  it  is  shown  that  the  lack  of  a  lookout,  or  the  incompetency  of 
the  man  performing  that  duty,  did  not  contribute  to  the  accident,  the 
steamer  is  not  liable  (Ghapin  v.  Brainard,  6  Fed.  Gas.  464,  and  Ghapin  v. 
The  Hattie  Ross,  5  Fed.  Gas.  465).  Akd  where  a  tug  is  insufficiently 
manned  and  the  master  is  accustomed  to  act  as  lookout,  it  is  exempted 
from  liability  ux>on  showing  that  such  a  lookout  was  sufficient  (The  Toung 
America,  1  Brown,  652,  Fed.  Gas.  18,179).  In  Union  S.  S.  Go.  v.  Notting- 
hams,  17  Gratt.  121,  91  Am.  Dec.  380,  it  was  held  that  where  a  collision 
occurs  on  a  dark  and  foggy  night,  the  presumption  is  that  the  steamer  had 
a  proper  lookout,  and  in^rder  to  render  her  liable  the  contrary  must  be 
proven.  In  Beavers  v.  The  North  America,  3  Fed.  Gas.  12,  where  the  col- 
lision was  between  two  steamers,  neither  of  which  had  a  proper  lookout, 
the  loss  was  apportioned. 

Duty  of  vessel  to  keep  competent   and  vigilant  lookout.    Note,  76 

Ajn.  Dec.  606. 
Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 

injuring  each  other  and  their  occupants.    Note,  121  Am.  St.    Rep. 
-     44,  45. 

Fact  that  master  of  sailing  vessel  gave  an  erroneous  order  during  tbe  ez- 
citement  when  collision  was  imminent  will  not  excuse  a  steamsblp  which  was 
at  fault  in  placing  the  sailing  vessel  in  a  perilous  position. 

The  principal  case  has  frequently  been  cited  as  authority  for  excusing 
the  act  of  a  sailing  vessel  in  changing  her  course  to  avert  an  impending 
i!ollision  with  a  steamer,  although,  in  fact,  such  act  increased  the  danger 
<The  Grace  Girdler,  7  Wall.  201,  19  L.  Ed.  116,  The  Northern  Indiana,  3 
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BUmibetl.  101,  110,  Fed.  Cas.  10,320,  Haney  v.  The  Louisiana,  Taney,  610, 
Fed.  Cas.  6021,  The  Golden  Grove,  13  Fed.  688,  The  City  of  New  York, 
15  Fed.  629,  and  Reed  ▼.  The  New  Haven,  20  Fed.  Cas.  ,450).  Change  of 
eonrse  after  misunderstanding  steamer's  whistle  signals,  carelessly  given, 
will  not  render  a  sailing  vessel  liable  for  a  collision  with  the  steamer  (The 
Nereus,  23  Fed.  458) .  Circumstances  may  require  that  the  degree  of  judg- 
ment and  skill  required  in  handling  a  vessel  be  not  weighed  with  nicety. 
Thus  where  a  vessel  was  drifting  helplessly  and  a  tug,  exercising  due  care 
in  an  effort  to  save  her,  collided  with  and  sank  her,  the  owners  of  the  tug 
were  not  held  liable  (Gilman  v.  The  Tyler,  3  Woods,  115,  Fed.  Ca^.  5446). 
The  owner  of  a  steamer  libeling  a  sailing  vessel  must  not  only  show  fault 
in  her  but  due  diligence  in  himself  (The  Fashion  v.  Wards,  6  McLean,  157, 
Newb.  15,  Fed.  Cas.  17,154).  See  also  The  Morton,  1  Brown,  141,  Fed.  Cas. 
9864,  where  the  principal  ease  is  cited  approvingly  upon  this  point,  but 
without  particular  application  of  the  rule. 

Steamer,  having  command  of  her  own  course  and  speed,  is  bound  to  pass 
aa  approaching  sailing  vessel  at  such  a  distance  as  to  avoid  all  danger;  if  the 
water  is  narrow,  her  speed  should  be  checked  so  as  to  accomplish  the  same 
purpose. 

Approved  in  Dangelo  v.  John  W.  Danforth  Co.,  192  Fed.  683,  holding 
master  of  vessel  negligent  in  failing  to  observe  dangerous  position  of  scow 
in  passing,  and  causing  it  to  capsize;  The  Dauntless,  129  Fed.  723,  64 
C.  C.  A.  243,  holding  steamer  in  fault  for  collision  in  river  with  two 
launches  made  fast  together  in  which  launches  sunk.  The  established  rule 
that  when  a  steamer  and  a  sailing  vessel  are  approaching  each  other  the 
latter  must  hold  her  iourse  and  the  former  must  use  every  effort  to  avoid 
a  collision  has  been  Applied  in  the  following:  New  York  etc.  S.  S.  Co.  v. 
Bumball,  21  How.  385,  16  L.  Ed.  149,  Baker  v.  The  City  of  New  York, 
1  Cliff.  82,  84,  Fed.  Cas.  765,  and  Wakefield  v.  The  Governor,  1  Cliff.  96, 
Fed.  Cas.  17,049.  Direct  and  positive  evidence  that  a  sailing  vessel  kept 
on  her  course  until  collision  seemed  inevitable  cannot  be  controlled  by  the 
fact  that  the  shape  of  the  wound  on  the  steamer  tended  to  show  that  she 
had  not  done  so  (The  Fairbanks,  9  Wall.  422,  19  L.  Ed.  709).  The  duty 
of  a  sailing  vessel  to  keep  on  her  course  is  not  imperative  if  a  change  of 
course  seems  necessary  in  order  to  avoid  an  impending  collision  (Waldorf 
V.  The  New  York,  1  Flipp.  56,  Fed.  Cas.  17,057). 

What  is  proper  care  on  the  part  of  a  steamer  is  to  be  determined  from 
all  the  circumstances;  accordingly  in  Kelsey  v.  Barney,  12  N.  Y.  431,  it 
was  held  that  a  steamer  negligently  colliding  with  a  vessel  grounded,  was 
not  liable  if  the  latter  was  also  guilty  of  gross  negligence  in  running 
aground.  The  duty  to  check  speed  to  avoid  collision  is  not  required  of 
a  sailing  vessel  (The  Northern  Indiana,  3  Blatchf.  99,  Fed.  Cas.  10,320). 
A  steamer  passing  through  a  fleet  of  small  boats  is  bound  to  check  her 
speed  if  the  water  is  narrow  (The  Fashion  v.  Wards,  6  McLean,  176, 
Newb.  ^  Fed.  Cas.  17,154).    And  this  is  especially  true  where  the  steamer 
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is  rounding  a  l&Tge  vessel  at  anchor  which  would  faiflfe.  smaller  boats  from 
view  (Judd  etc.  Oil  Co.  v.  The  Java,  1  Holmes,  19,  Fed.  Gas.  7559).  A 
vessel  going  at  twice  the  proper  rate  of  speed  in  such  a  case  cannot  de- 
fend on' the  ground  that  the  collision  could  not  have  been  prevented  (Rail- 
road Co.  V.  Transx>ortation  Co.,  32  Ohio  St.  144).  The  fact  that  a  steam- 
er's compasses  were  defective  will  not  exempt  her  from  liability  for  a 
collision  if  at  the  time  she  was  running  at  undue  speed  (Richelieu  v. 
Boston  Marine  Ins.  Co.,  26  Fed.  602).  A  steamer  colliding  with  a  vessel 
at  anchor  is  prima  facie  liable,  although  the  latter  was  anchored  in  the 
usual  track  of  such  steamers  (The  J.  W.  Everman,  2  Hughes  22,  Fed. 
Cas.  7591).  A  propeller  towing  barges  is  not  deemed  to  be  a  sailing 
vessel,  but  is  bound  by  steamer  rules,  and  must  port  her  helm  upon  ap- 
proaching another  steamer  (New  York  Transp.  Co.  v.  Philadelphia  Steam 
Nav.  Co.,  22  How.  472,  16  L.  Ed.  399).  The  ruling  of  the  principal  case 
was  cited  approvingly,  but  without  particular  application,  in  The  Servia, 
149  U.  S.  155,  37  L.  Ed.  686,  13  Sup.  Ct.  821,  and  in  dissenting  opinion  in 
Haney  v.  Baltimore  etc.  Packet  Co.,  23  How.  295,  16  L.  Ed.  564. 

Miscellaneous.  Cited  in  State  v.  Lewis,  69  Ohio  St.  208,  209,  69  N.  E. 
134,  as  to  doctrine  of  stare  decisis.  Cited  in  Pennywit  v.  Eaton,  15  Wall. 
384,  21  L.  Ed.  114,  to  point  that  proceedings  against  a  person  instituted 
by  attachment  are  not  proceedings  in  admiralty;  Hill  v.  The  Golden  Gate, 
12  Fed.  Cas.  163,  to  point  that  admiralty  sale  alone  can  pass  title  to  a 
vessel  discharged  of  liens;  The  Mulhouse,  17  Fed.  Cas.  968,  to  point  that 
if  one  set  of  salvors  saves  life  and  another  property,  each  is  to  be  com- 
pensated out  of  property  saved  according  to  his  respective  services;  Ketel- 
tas  V.  Myers,  19  N.  Y.  232,  apparently  erroneously. 

\ 
12  How.  466-472,  IS  L.  Ed.  1068,  FBETZ  ▼.  BUIiIi. 

Admiralty  jurisdiction  of  Federal  courts  extends  to  cases  of  collision  upon 
navigable  rivers  above  the  ebb  and  flow  of  the  tide. 

Approved  in  The  Robert  W.  Parsons,  191  U.  S.  26,  48  L.  Ed.  73,  34  Sup. 
Ct.  8,  holding  enforcement  of  lien  in  rem  for  repairs  made  in  port  of 
State  to  which  it  belongs  to  Erie  canal  boat  is  exclusively  within  Federal 
admiralty  jurisdiction,  Erie  canal  being  navigable  water  of  United  States; 
Jackson  v.  The  Steamboat  Magnolia,  20  How.  299,  16  L.  Ed.  911,  The  Hine 
V.  Trevor,  4  Wall.  565,  18  L.  Ed.  454,  Eads  v.  The  H.  D.  Bacon,  Newb. 
276,  Fed.  Cas.  4232,  and  Simpson  v.  The  Ceres,  22  Fed.  Cas.  173,  following 
rule;  In  re  Gamett,  141  U.  S.  15,  35  L.  Ed.  634,  11  Sup.  Ct.  843,  holding 
law  of  limited  liability  in  force  upon  navigable  rivers,  and  applicable 
to  enrolled  and  licensed  vessels  plying  on  such  river;  The  Steamboat 
Cheeseman  v.  Two  Ferry-Boats,  2  Bond.  368,  Fed.  Cas.  2633,  entertaining 
suit  for  salvage  service  rendered  on  navigable  river;  Maltby  v.  Steam 
Derrick  Boat,  3  Hughes,  481,  Fed.  Cas.  9000,  Western  Transp.  Co.  v. 
The  Great  Western,  29  Fed.  Cas.  784,  and  The  J.  P.  Tweed  v.  Richards, 
9  Ind.  528,  holding  admiralty  may  enforce  contract  of  affreightment  per- 
f ormable  on  navigable  river  ^  Holt  v.  Cummings,  102  Pa.  St.  215,  48  Am. 
Bep.  200,  ruling  similarly  as  to  contract  of  employment;  Concord  M^.  Co. 
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T.  Robertson^  66  N.  H.  5,  18  L.  B.  A.  682»  25  Atl.  720,.  holding  navigable 
capacity  determines  whether  river  is  navigable  at  law;  The  Flora,  1  Biss. 
30,  Fed.  Cas.  4878,  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  Walters  v.  The 
Mollie  Dozier,  24  Iowa,  197,  199,  95  Am.  Dec.  725,  726,  Reynolds  ▼.  The 
Favorite,  10  Minn.  248,  all  arguendo* 

Criticised  in  dissenting  opinion,  in  Jackson  v.  The  Steamboat  Magnolia, 
20  How.  34(),  15  L.  Ed  928,  majority  following  rale. 

All  persons  entitled,  on  the  same  state  of  facts,  to  participate  in  the  same 
relief,  may  join  as  libelants,  whether  the  suit  be  in  personam  or  in  rem. 

Approved  in  The  Prussia,  100  Fed.  486,  holding  libelant  on  assigned 
«laim  may  sue  in  rem  in  own  name  when  he  also  has  cause  of  action  in 
his  own  right  arising  out  of  same  facts;  The  Propeller  Richard  Doane,  2 
Ben.  113,  Fed.  Cas.  11,765,  allo|gring  joinder  of  owners  of  canal  boat  as 
libelants  in  suit  for  damages  arising  from  collision;  Burke  v.  The  M.  P. 
Rich,  1  Cliff.  312,  Fed.  Cas.  2161,  holding  assignee  of  bottomry  bond  may 
sue  in  name  of  assignor;  The  Sarah  J.  Wild,  2  Low.  558,  Fed.  Cas.  12,350, 
and  The  Sydney,  27  Fed.  122,  asserting  power  of  underwriter  who  has 
paid  loss  to  sue  in  his  own  name ;  Cohan  v.  The  Rolling  Wave,  6  Fed.  Cas. 
12,  entertaining  suit  by  assignee  of  mechanic's  lien;  The  Emma  L.  Coyne, 
8  Fed.  Cas.  675,  by  assignee* of  claim  for  towage;  The  Grand  Republic, 
10  Fed.  400,  holding  mortgagee  of  vessel  injured  in  collision  may  be  party 
to  libel  against  offending  vessel;  The  Ferry  Steamer  Norfolk,  2  Hughes, 
127,  Fed.  Cas.  10,297,  arguendo. 

In  admiralty  the  party  entitled  to  relief  should  always  be  made  libelant, 
and  the  practice  of  instituting  a  suit  in  the  name  of  one  person  for  the  benefit 
ct  another,  to  whom  the  right  has  been  transferred,  only  obtains  in  particular 


Approved  in  Eastfield  S.  S.  Co.  v.  McKeon,  186  Fed.  358,  dismissing  libel 
on  ground  libelant  had  parted  with  all  interest  in  suit;  The  Trader,  129 
Fed.  472,  mere  volunteer  to  whom  claims  for  damages  by  collision  havo 
been  assigned  solely  for  purpose  of  suit  cannot  prosecute  such  claim  in 
admiralty;  Mintum  v.  Alexandre,  5  Fed.  119,  holding  libel  to  recover 
damages  for  injury  to  cargo  must  aver  property  in  cargo  which  was  sub- 
ject to  damage;  The  Commander-in-Chief,  1  Wall.  53,  17  L.  Ed.  612,  hold- 
ing objection  to  nonjoinder  of  parties  must  be  taken  before  appeal. 

Owner  of  vessel  and  cargo  destroyed  in  a  collision  may,  although  he  has 
zeceiTed  from  the  insurer  of  his  cargo,  part  payment  of  the  loss,  maintain  a 
Ubel  stating  it  to  be  on  behalf  of  the  underwriter. 

Approved  in  Fidelity  Ins.  Co.  v.  Atlantic  etc.  R.  Co.,  165  N.  C.  140, 
80  S.  £.  1071,  holding  where  insurer  paid  fire  loss  caused  by  railroad,  and 
owner  collected  damages  from  railroad,  insurer  could  not  sue  railroad  to 
make  good  loss;  The  Potomac,  105  U.  S.  634,  26  L.  Ed.  1195,  The  Frank 
G.  Fowler^  8  Fed.  364,  and  The  Ancboria,  9  Fed.  841^  842,  following  rule^ 
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Chicago  ete.  R.  R^  Co.  v.  Pullman  Sonthern  Car  Co.,  139  U.  S.  88,  35  L.  Ed. 
101,  11  Sup.  Ct.  493,  allowing  recovery  by  insured  after  loss  by  fire  al- 
though insurance  paid;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  117 
U.  S.  321,  29  L.  Ed.  878,  6  Sup.  Ct.  754,  refusing  to  allow  recovery  by  in- 
surance company  where  assured  had^no  right  of  action. 

If  a  steamer  is  wrongfully  in  dangerous  proximity  to  a  flat-boat  and  col- 
lides with  it,  the  steamer  is  in  fault  and  must  bear  the  loss,  although  the  proxi- 
mate  cause  of  the  collision  was  an  unexpected  sheer  given  to  the  flat-boat  by 
an  eddy. 

Approved  in  The  Fred  W.  Chase,  31  Fed.  95,  but  holding  if  sailing 
vessel  is  in  fault  to  any  degree  loss  milst  be  divided;  Parrott  v.  Knicker- 
bocker etc.  Ice  Co.,  46  N.  Y.  368,  holding  sailing  vessel  not  bound  to 
anchor  during  calm,  and  steamer  is  bound  to  avoid  colliding  with  such 
vessel. 

Miscellaneoufl.  Cited  in  The  Job  H.  Jackson,  161  Fed.  1017,  and  The 
Neshaminy,  228  Fed.  289,  to  point  that  ''salvage  service"  is  service  vol- 
untarily rendered  to  vessel  in  need  of  assistance  to  relieve  her  from  dis- 
tress or  danger;  The  Congress,  1  Biss.  44,  Fed.  Cas.  3099,  to  point  that 
District  Courts  are  vested  with  admiralty-  jurisdiction;  Hill  v.  Golden 
Gate,  12  Fed.  Cas.  165,  to  point  that  lien  for  repairs  given  by  municipal 
law  may  be  enforced  in  admiralty. 

12  How.  472-598,  13  L.  Ed.  1071,  GAINES  ▼.  BELF  AND  CHEW. 

Declarations  by  the  claimant  to  any  right  or  estate  which  afterward 
comes  to  the  parties  on  the  record  by  descent  or  purchase,  affecting  adversely 
the  estate  acquired,  are  admissible  in  evidence  against  the  party  to  the  record 
who  claims  the  estate. 

Approved  in  Edgar  v.  Richardson,  33  Ohio  St.  594,  81  Am.  B«p.  676» 
holding  declaration  of  wife  that  she  had  procured  divorce  from  husband 
is  evidence  against  person  claiming  under  grant  from  her,  after  husband 
remarried  relying  on  such  declaration;  Lehman  v.  La  Forge,  42  Fed.  494^ 
holding  declarations  of  defendant  that  judgment  was  fraudulently  ob- 
tained are  admissible  as  evidence  in  suit  to  set  it  aside. 

Confession  of  bigamy  is  incompetent  of  itself  to  establish  the  fact  that  a 
marriage  was  void. 

Approved  in  Bowman  v.  Little,  101  Md.  293,  61  Atl.  227,"  evidence 
that  plaintiff  and  deceased  lived  together  at  house  of  plaintiff's  mother 
during  day,  and  at  hotel  at  night,  for  less  than  week,  and  that  mother 
visited  them  at  house  of  ill-fame,  where  they  were  living  together,  is  ad- 
missible to  impugn  validity  of  subsequent  marriage  between  pai*ties; 
Le  Brun  v.  Le  Brun,  55  Md.  503,  506,  holding  bigamy  must  be  proven  by 
direct  and  conclusive  proof  in  order  to  annul  de  facto  marriage;  Jones 
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▼.  Jones,  48  Md.  402,  80  Am.  Rep.  470,  discussing  subject  of  presumption 
of  marriage  from  general  repute  and  habit. 

Proof  of  marriage  by  declarations  and  admissions.    Note,  22  Anu 
Dec  162. 

Ctertiflcate  of  priest,  given  sixteen  years  after  an  alleged  marriage,  that  he 
had  performed  the  ceremony,  Is  not  admissible  as  evidence. 

Approved  in  State  v.  Behrman,  114  N.  C.  805,  26  L.  R.  A.  467,  19  S.  E. 
223,  but  holding  that  while  certificate  of  clerg3rman  is  not  admissible 
as  record  evidence  it  may  be  competent  as  part  of  res  gestae  to  support 
testimony  of  prosecuting  witness  in  trial  for  adultery;  Reid  v.  Reid,  73 
Cal.  210,  14  Pac.  783,  discussing  admissibility  of  transcripts  of  testimony. 

laetter  from  husband  to  a  third  person  Is  evidence  inter  alios  of  the  state 
of  his  feelings  toward  his  wife,  and  also  of  his  presence  at  the  place  where  it 
purports  to  have  been  written,  at  the  time  of  its  date. 

Approved  in  Fuller  v.  Robinson,  230  Mo.  40>  130  S.  W.  348,  holding 
in  suit  for  alienation  of  wife's  affections,  conversation  between  plain- 
tiff and  wife  showing  defendant's  influence  over  wife  was  properly  ad- 
mitted ;  dissenting  opinion  in  Brown  v.  State,  74  Tex.  Cr.  397,  169  S.  W. 
458,  majority  holding  that  in  prosecution  for  wife  murder,  declarations  of 
deceased  third  person  that  she  loved  defendant  were  inadmissible; 
Mutual  Life  Ins.  Co.  v.  Hillmon,  146  U.  S.  297,  86  L.  Ed.  711,  12  Sup.  Ct. 
913,  holding  letter  from  husband  to  family  of  intention  to  leave  certain 
place  at  certain  time  in  company  with  third  person  is  competent  evidence 
of  such  intention;  Whalen  v.  State,  12  Ohio  C.  C.  595,  arguendo. 

Decree  in  suit  which  is  proved  not  to  have  been  a  real  controversy  is  not 
admissible  as  evidence  Inter  alios. 

Approved  in  Kelly  v.  Town  of  Milan,  21  Fed.  868,  ruling  similarly  as 
to  decree  entered  by  consent  of  parties;  also  in  Myers  v.  Miller,  65  Mo. 
App.  345,  holding  judgment  may  be  impeached  collaterally  for  fraud; 
Mason  v.  Messenger,  17  Iowa,  275,  arguendo. 

Depositions  taken  in  one  cause  may  be  used  In  another  trial  between  the 
same  parties.  Involving  the  same  issues,  if  the  witnesses  are  dead  or  absent. 

Approved  in  In  re  Brockway,  12  Fed.  70,  holding  evidence  of  witness 
taken  at  hearing  of  first  petition  in  bankruptcy  admissible  at  hearing 
of  second,  witness  having  since  died. 

Bigamy  renders  a  marriage  void,  and  a  decree  of  nullity  is  unnecessary  in 
order  to  enable  the^party  imposed  upon  to  marry  again. 

Approved  in  Dare  v.  Dare,  52  N.  J.  Eq.  197,  27  Atl.  656,  refusing  to 
annul  marriage  on  ground  that  defendant  had  been  previously  married^ 
such  previous  marriage  having  been  void. 

Void  marriages.    Note,  44  Am.  Dec.  55. 

£ffect  of  a  void  marriage.    Note,  96  Am.  8t.  Bep.  268, 
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Evidence  of  general  bad  character  of  plaintiff  in  slander.  ^Note,  20 

Am.  Dec.  620. 
Proof  of  death.    Note,  91  Am.  Dec.  529. 

Miscellaneous.  Cited  in  Moore  v.  Dozier,  128  Ga.  98,  57  S.  B.  113,  to 
point  that  testimony  as  to  chastity  of  mother  based  on  evidence  heard  at 
former  trial  was  not  admissible  on  question  as  to  her  fitness  to  have  charge 
of  children.  The  testimony  and  facts  in  the  principal  case  are  referred  to 
and  explained  in  Gaines  v.  Hennen,  24  How.  565,  571,  572,  577,  578,  590, 
16  L.  Ed.  774,  776,  778,  783  (and  see  dissenting  opinion,  617,  628,  631,  16 
L.  Ed.  792,  795,  796);  Gaines  v.  New  Orleans,  6  Wall.  711,  18  L.  Ed.  968, 
as  not  having  been  res  judicata  as  to  present  claim  for  property  and 
civil  status  of  complainant;  Davis  v.  Ghunes,  104  U.  S.  406,  26  L.  Ed.  764, 
as  one  of  a  line  of  cases  involving  same  litigation;  Ghdnes  v.  Hennen, 
24  How.  601,  16  L.  £d«  786,  to  point  that  presumptions  are  to  be  taken  in 
favor  of  testamentary  recognition  of  child  as  legitimate;  Bruner  v. 
Briggs,  39  Ohio  St.  480,  to  point  that  marriage  may  be  proved  by  repu- 
tation and  conduct  of  parties;  State  v.  Jacksonville  etc.  R.  R.,  15  Fla. 
258^  and  Blessing  y.  City  of  Galveston,  42  Tex.  654,  erroneously. 
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IS  Hdw.  1-4,  14  L.  Ed.  25,  UNITED  STATES  ▼.  HITOHSS. 

Po88688lon  wltb  definite  and  fixed  liouiidarles  under  oflldftl  mirvey  was 
necessary  for  a  complete  title  ftom  EhpanUh  antborlty,  sncli  as  would  be  con- 
firmed nnder  act  of  1824. 

Approved  in  Mnse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647,  holding 
that  title  based  on  Spanish  grant  requiring  survey  would  not,  in  absence 
of  survey,  be  confirmed. 

Wliere  no  possession  is  ever  taken  under  an  imperfect  grant,  and  the 
fl^anish  Governor's  regulations  have  not  been  complied  with  and  no  claim  is 
asserted  for  forty  years»  the  claim  will  be  presumed  to  have  been  absndoned, 
and  will  not  be  confirmed. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  649,  holding  claim 
under  Spanish  grant  abandoned  by  great  delay  in  bringing  suit. 

« 

13  How.  4-7,  14  L.  Ed.  26»  UNITED  STATES  v.  HUOHEa 
Not  citdd. 

IS  How.  7-9,  14  !■.  Ed.  27,  UNITED  STATES  y.  HUGHES. 
Not  cited. 

13  How.  9-10,  14  1m,  Ed.  28,  UNITED  STATES  v.  PILLEBIN. 

French  grants  made  after  the  cession  of  laouisiana  to  Spain  are  void,  unless 
eonfirmed  by  Spain,  before  cession  to  United  States. 

Approved  in  Board  of  Directors  v.  New  Orleans  Land  C!o.,  138  La.  51, 
70  South.  34,  following  rule;  Eslava  v.  Balling,  22  Ala.  738,  holding 
Spanish  grant  after  treaty  of  St.  Ildefonso,  though  while  Spain  still  in 
poBsessioni  void. 

(473) 
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French  grants  ma4e  after  cession  of  Louisiana  to  Spain  and  perfected  by 
continued  possession,  raising  a  presumption  of  confirmation  by  Spain,  present  a 
complete  title  not  subject  to  the  acts  of  1824  and  1844,  which  provide  only  for 
confirmation  of  imperfect  titles. 

Approved  in  Ainsa  v.  New  Mexico  ft  Arizona  R.  R.,  175  U.  S.  81,  44 
L.  Ed.  81,  20  Sup.  Ct.  30,  upholding  jurisdiction  of  Arizona  territorial  courts, 
as  between  private  parties,  to  determine  whether  unconfirmed  Mexican 
57rant  was  complete  before  cession;  United  States  v.  Roselius,  15  How. 
37,  14  L.  Ed.  590,  holding  District  Court  had  no  jurisdiction  under  acts 
of  1824  and  1844  over  perfect  title  by  French  judicial  sale  in  1760;  Smyth 
V.  New  Orleans  Canal  etc.  Co.,  93  Fed.  915,  35  C.  C.  A.  646,  to  the  same 
effect. 

Miscellaneous.  Cited  in  United  States  y.  Martinez,  184  U.  S.  445, 
46  L.  Ed.  684,  22  Sup.  Ct  424,  as  to  remedies  of  holder  of  complete  and 
perfect  title  under  Court  of  Private  Land  Claims  act. 

13  How.  11-12,  14  L.  Ed.  29,  OBAWFOBD  ▼.  POINT8. 

Decree  setting  aside  bankrupt's  settlement  as  fraudulent  and  ordering  an 
accounting,  unless^  certain,  price  is  paid  for  the  lands,  is  not  a  final  Judgment, 
and  not  appealable. 

Approved  in  Humiston  y.  Stainthorp,  2  Wall.  110,  17  L.  Ed.  906,  hold- 
ing decree  granting  a  patentee  an  injunction  and  ordering  an  accounting 
not  a  final  judgment;  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431,  27  L.  EcL 
238,  1  Sup.  Ct.  416,  holding  a  decree  in  a  foreclosure  suit,  referring  case 
to  master  to  final  amount  due  complainant,  not  final  and  nonappealable; 
Lockwood  V.  Wickes,  75  Fed.  119,  21  C.  C.  A.  257,  holding  decree  award- 
ing patentee  injunction,  and  ordering  reference  to  ascertain  profits,  not 
appealable. 

13  How.  12-18,  14  Jm,  Ed.  30,  DABBINOTON  y.  BANK  OF  ALABAMA. 

Notes  issued  on  the  credit  of  a  bank  whose  only  stockholder  is  the  State, 
and  whose  president  and  directors  are  by  its  charter  elected  by  the  legislature, 
and  are  personally  liable  for  any  excess  of  indebtedness,  are  not  bills  of  credit, 
though  their  payment  is  guaranteed  by  the  State. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  y.  Texas,  177  U.  S.  87, 
44  L.  Ed.  684,  20  Sup.  Ct.  553,  holding  State  warrants  payable  on  presen- 
tation, if  there  be  funds,  and  issued  to  individual  for  debt  of  State  to 
him,  are  not  bills  of  credit;  State  v.  Holcomb,  85  Kan.  185,  Ann.  Oas. 
1912D,  800,  50  L.  B.  A.  (N.  S.)  248,  116  Pac.  253,  holding  water  plant 
owned  by  Missouri  municipality,  and  situated  in  Kansas,  subject  to  taxa- 
tion in  latter  State;  Curran  v.  Arkansas,  15  How.  309,  14  L.  Ed.  708, 
holding  creditor  of  insolvent  bank,  whose  only  stockholder  was  the 
State,  could  not  be  deprived  of  his  right  to  pursue  its  assets  by  special 
acts;  Poindexter  v.  Greenhow,  114  U.  S.  284,  29  L.  Ed.  190,  5  Sup.  Ct. 
911,  holding  Virginia  State  coupons,  negotiable  and  receivable  in  pay«- 
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ment  of  taxes,  not  bills  of  credit,  because  not  intended  for  circulation; 
Southern  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  81  Fed.  600,  holding  con- 
tract within  its  charter  powers  made  by  corporation,  in  which  State 
was  stockholder,  bound  State  equally  with  other  stockholders;  dissent- 
ing opinion  in  Veazie  Bank  y.  Fenno,  8  Wall.  663,  19  L.  Ed.  489,  on 
point  holding  that  tax  on  State  bank  notes  is  constitutional. 

Distinguished  in  Lowry  v.  Thompson,  26  S.  C.  426,  holding  action 
against  State  sinking  fund  commissioners  for  possession  of  deed  to  land 
sold  to  State  and  surreptitiously  taken  without  payment  of  purchase 
money,  not  maintainable  as  suit  against  State. 

What  are  bills  of  credit.    Note,  25  Am.  Dec.  79. 

Bill  of  credit,  under  the  Oonstltation,  emanates  ftom  the  forereignty  of 
the  State,  and  rests  for  its  currency  on  the  faith  of  the  State;  on  such  bill  the 
State  cannot  be  sued,  nor  any  fund  subjected  to  Judicial  process. 

Approved  in  Philadelphia  etc.  R.  R.  Co.  ▼.  Morrison,  19  Fed.  Cas.  488, 
holding  treasury  notes  made  legal  tender,  bills  of  credit  of  the  United 
States;  Wesley  v.  Eells,  90  Fed.  167,  162,  holding  South  Carolina  bond 
scrip  "bills  of  credit'';  Bragg  v.  Tuffts,  49  Ark.  663,  6  S.  W.  162,  holding 
treasury  warrants  being  promises  of  the  State  to  bearer  in  order  of  their 
number  "bills  of  credit";  City  Nat.  Bank  y.  Tax  Collector,  21  La. 
Ann.  763,  holding  certificates  of  indebtedness  by  the  State  directing 
State  treasurer  to  pay  in  twelve  months,  "bills  of  credit";  Curran  y. 
Arkansas,  16  How.  318,  14  L.  Ed.  712,  holding  that  State,  being  only 
stockholder  of  insolvent  bank,  could  not  withdraw  assets  by  special  laws 
impairing  creditor's  rights. 

Distinguished  in  Bailey  v.  Milner,  1  Abb.  (U.  S.)  266,  36  Ga.  336,  1 
N.  B.  R.  108,  Fed.  Cas.  740,  holding  Confederate  treasury  notes  not 
"bills  of  credit";  Oowen  v  Shute,  4  Baxt.  63,  holding  bill  issued  by 
State,  payable  out  of  a  fund  pledged  for  that  purpose,  not  a  "bill  of 
credit 

State  may  repeal  law  permitting  its  citizens  to  sue  it  at  pleasure,  and  a 
Judgment  against  the  State  could  not  he  enforced. 

Approved  in  Swann  v.  Buck,  40  Miss.  299,  holding  statute  repealing 
law  on  allowance  and  issuance  of  warrants  for  claims  constitutional. 

Nature  of  incorporated  State  institutions.    Note,  29  L.  B.  A.  879. 

Miscellaneous.  Cited  in  Smith  v.  Judge,  17  Cal.  662,  erroneously; 
SchoUenberger  v  Brinton,  62  Pa.  St.  72,  reviewing  emission  of  bills  of 
credit  by  colonial  governments. 

IS  How.  18-25,  14  L.  Ed.  82,  BALI«ANOE  ▼.  FOBSTTH. 

Tax  sale  of  an  ''acre  of  land  off  the  east  side,  etc.,"  is  Toid  for  uncertainty. 

Approved  in  Head  v.  James,  13  Wis.  643,  holding  tax  deed  to  "north 

and  west  part  S.  E.  ^  sec.  4,  T.  4,  R.  12,  acres  60,"  void  for  uncertainty; 
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Wofford  ▼.  McKinna,  23  Tex.  45,  76  Am.  Dec.  56,  holding  tax  deed  of 
land  to  be  taken  out  of  a  larger  tract  in  a  square,  commencing  at  a  comer  of 
the  tract,  void;  Blair  Town  Lot  etc.  Co.  y.  Scott,  44  Iowa,  148,  holding  tax 
deed  for  "1^  acres  in  S.  side,  S.  E.  quarter,  etc.,"  yoid  for  uncertainty. 

One  in  possession  under  claim  of  title  acquires  no  additional  title  hy  suffer- 
tng  land  to  be  sold  for  taxes  and  purchasing  it  himself. 

Approved  in  National  Surety  Co.  y.  Walker,  148  Iowa,  161,  38  L.  B.  A* 
(N.  S.)  888,  125  N.  W.  340,  holding  purchase  by  mortgagee  after  fore- 
closure, and  pending  appeal  of  property  at  tax  sale,  inured  for  benefit 
of  mortgagor  on  reversal  of  judgment;  Lacey  v.  Davis,  4  Mich.  152,  66 
Am.  Dec.  528,  holding  trespasser  or  adverse  holder  could  acquire  no 
superior  title  by  purchasing  at  tax  sale;  Hunt  v.  Rowland.  22  Iowa,  56, 
holding  vendee  in  possession  could  acquire  no  superior  title  over  vendor's 
title  by  purchasing  at  tax  sale. 

Distinguished  in  Blackwood  v.  Van  Vleit,  30  Mich.  122,  holding  oc- 
cupant could  rely  on  title  by  purchase  at  tax  sale,  where  duty  to  pay 
tax  had  already  become  fixed  on  the  owner  at  time  of  occupant's 
possession. 

Settler,  holding  a  patent  issued  under  act  of  Oongretfi  providing  for  notice 
of  daim,  surveys  and  issuance  of  patents  to  settlers,  can  recover  in  ejectment 
against  holder  of  an  earlier  patent,  reserving  claimant's  lights  under  acts  men- 
tioned. 

Approved  in  Larriviere  v.  Madegan,  1  Dill.  458,  Fed.  Cas.  8096,  hold- 
ing location  of  land  with  scrip  gives  better  title  than  a  pre-emption 
entry;  Wilson  v.  Wall.  34  Ala.  305,  holding  children  under  patent  to  a 
Choctaw  and  heirs  could  not  maintain  ejectment,  legal  title  being  in  their 
father  as  trustee;  dissenting  opinion  in  Bryan  v.  Forsyth,  19  How.  341, 
15  L.  Ed.  677,  majority  holding  that  patent  reserving  settler's  rights 
gave  patentee  sufficient  title  to  allow  plea  of  statute  of  limitations. 

Miscellaneous..  Cited  in  Palmer  v.  Boling,.  8  Cal.  387,  holding  where 
land  is  claimed  under  a  Mexican  grknt  and  is  segregated  by  survey 
under  confirmation  decree,  it  becomes  immediately  assessable;  Ballance 
V.  Forsyth,  24  How.  184,  16  L.  Ed.  733,  refusing  to  enforce  execution  of 
judgment  in  main  case;  Johnson  v.  St.  Louis  etc.  Ry.  Co.,  141  U.  S.  610, 
35  L.  Ed.  877,  12  Sup.  Ct.  126,  distinguishing  Ballance  y.  Forsyth,  24 
How.  184,  16  L.  Ed.  783;  in  s.  c,  p.  613,  36  L.  Ed.  878,  12  Sup.  Ct.  127 
(dissenting  opinion),  approving  Ballance  v.  Forsyth,  24  How.  184,  16 
L.  Ed.  733,  supra. 

43  How.  25-26,  14  L.  Ed.  35,  DOE  v.  BEEBE. 

After  the  admission  of  Alabama  as  a  State,  Congress  could  make  no  grant 
of  lands  between  higli  and  low  water  marks,  and  title  under  a  sale  of  land  be- 
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low  high-water  nuurk  wUl  preyail  oyer  a  siibseqaent  confirmation  of  a  claim 
to  the  ume  land. 

Approved  in  Mobile  Transp.  Co.  ▼,  Mobile,  128  Ala.  349,  30  South. 
647,  holding  grant  by  United  States,  after  admission  of  State  of  land 
along  Mobile  River  below  high-water  mark  is  void  (affirmed  in  187  U.  S. 
490,  47  L.  Ed.  272,  23  Sup.  Ct.  175) ;  Coyle  v.  Smith,  28  Okl.  152,  113 
Pac.  957,  holding  Congress  could  not  limit  power  of  State  to  locate  capital, 
as  condition  of  admission  as  State;  St.  Clair  County  v.  Lovingston,  23 
Wall.  68,  23  L.  Ed.  63,  holding  new  States  have  sovereignty  over  their 
navigable  waters,  and  the  soil  under  them;  Shively  v.  Bowlby,  152  U.  S. 
28,  88  L.  Ed.  342,  14  Sup.  Ct.  558,  holding  donation  land  claim  under 
act  of  1850  of  land  in  Oregon,  below  high-water  mark,  passed  no  title 
as  against  subsequent  grant  by  State;  Gilmer  v.  Lime  Point,  18  Cal. 
.252,  holding  legislature  could  provide  for  condemnation  proceeding  for 
benefit  of  Federal  government  of  land  to  be  used  as  a  fort;  People  v. 
Morrill,  26  Cal.  354,  holding  tide-lands  exempted  from  local  statute, 
providing  for  sale  of  lands  except  those  owned  by  State  by  virtue  of 
sovereignty;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S. 
481,  47  L.  Ed.  1145,  23  Sup.  Ct.  660,  majority  holding  Indiana,  under 
swamp-land  act,  acquired  all  land  under  waters  of  non-navigable  streams 
np  to  State  line. 

Distinguishes^  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  338, 
holding  private  rights  in  public  lands  in  Utah  after  admission  as  State 
could  not  be  acquired  under  State  x>ower  of  eminent  domain,  but  only  by 
act  of  Congress ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  168,  29  L.  Ed.  851, 
6  Sup.  Ct.  679,  holding  lands  bought  by  the  United  States  and  resold 
could  not  be  sold  for  State  taxes  assessed  during  ownership  by  the  United 
States;  Noble  v.  Cullom,  44  Ala.  582,  holding  that  judgments  of  Con- 
federate State  courts  would  not  be  recognized  or  enforced. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St.  Rep.  292. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Cas.  1915D,  953. 

IS  How.  26-40,  14  L.  Ed.  36,  M'COBMIOK  ▼.  OBAT. 

vniere  partners  snbmlt  partnership  differences  to  an  arbitrator,  exempting 
from  the  sabmlssion  property  assigned  to  a  trustee  to  pay  certain  of  a  partner's 
claims,  the  arbitrator  cannot,  to  protect  creditors,  make  an  award  Inconsistent 
^with  the  assignment  or  affecting  the  property  assigned. 

Approved  in  Palatine  Ins.  Co.  v.  O'Brien,  152  Fed.  925,  82  C.  C.  A.  70, 
Tiolding  award,  defective  for  uncertainty  as  to  past,  could  not  be  sus- 
tained. 

13  How.  40-53,  14  K  Ed.  42,  UNITED  STATES  y.  FEBREIBA. 

Award  by  a  district  Judge  appointed  by  Congress  to  act  as  a  commissioner 
4m  »  claim  presented  under  the  treaty  of  1819  with  Spain  for  injuries  suffered 
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hy  military  operations,  nnder  act  of  1849,  and  reviewable  under  the  acts  of 
Congress  by  the  Secretary  of  the  Treasury,  Is  not  the  Judgment  of  a  courts  but 
of  a  commissioner,  and  not  appealable  to  the  Supreme  Oourt. 

Approved  in  United  States  v.  Evans,  213  U.  S.  301,  68  L.  Ed.  805,  29 
Sup.  Ct.  507,  holding  review  of  rulings  on  appeal  taken  in  criminal  case 
after  acquittal,  when  *court  had  no  power  to  set  aside  verdict,  involved 
moot  questions  only,  which  was  not  judicial  function ;  District  of  Columbia 
V.  Esling,  183  U.  S.  66,  46  L.  Ed.  86,  22  Sup.  Ot.  18,  dismissing  appeal 
by  District  of  Columbia  from  decision  of  Court  of  Claims,  where  pending 
proceedings  act  giving  Court  of  Claims  jurisdiction  was  repealed;  West- 
ern Union  Tel.  Co.  v.  Myatt,  98  Fed.  352,  holding  Kan.  Spec.'S.ess.  Laws 
1898,  c.  28,  establishing  court  of  visitation  to  regulate  business  of  carriers, 
is  void  as  creating  court  for  legislative  purposes;  Meyers  v.  Shields,  61 
Fed.  729,  holding  proceedings  by  county  auditor,  under  Rev.  Stats.  Ohio, 
§  2781,  by  which  tax  assessment  for  taxes  of  years  preceding  current  year 
is  entered  on  general  tax  duplicate  against  taxpayer  without  notice  are 
void ;  Post  Printing  etc.  Co.  v.  Shafroth,  53  Colo.  140,  124  Pac.  181,  uphold- 
ing statutes  creating  boards  for  audit  and  adjustment  of  claim  against 
State ;  American  etc.  Min.  Co.  v.  Brennan,  20  Colo.  App.  447,  79  Pac.  752, 
^Mills'  Ann.  Stats.,  §  3637,  authorizing  land  commissioners  to  cancel  lease 
obtained  by  fraud,  is  not  void  as  conferring  judicial  power;  In  re  Mac- 
Farland,  30  App.  D.  C.  383,  holding  void  act  of  Congress  re^^iring  Supreme 
Court  of  District  of  Columbia  to  fix  value  of  plant  of  gas  company  as 
basis  for  increasing  capital  stock;  Dauphin  v.  Key,  McAr.  &  M.  (D.  C.) 
227,  holding  order  of  postmaster-general  excluding  lottery  from  mails 
was  not  exercise  of  judicial  power;  State  v.  Barker,  116  Iowa,  109,  89 
N.  W.  208,  holding  Code,  §  747,  authorizing  District  Court  to  appoint 
trustees  of  waterworks  in  certain  cities  is  void;  State  v.  Brill,  100  Minn. 
509,  10  Ann.  Ca£.  425,  111  N.  W.  643,  holding  void  statute  requiring 
judges  to  appoint  members  of  county  board  of  control;  State  v.  Nast, 
209  Mo.  729,  108  S.  W.  569,  holding  x>ower  vested  in  justice  of  peace  to 
make  preliminary  examination  of  one  accused  of  felony  was  not  judicial; 
Zanesville  v.  Zanesville  Telephone  etc.  Co.,  63  Ohio  St.  454,  59  N.  E.  110, 
holding  Rev.  Stats.,  §  3461,  requiring  probate  courts  to  direct  mode  in 
which  telegraph  and  telephone  companies  shall  use  streets  when  municipal 
authorities  cannot  agree,  is  void  as  imposing  legislative  functions;  Mason 
V.  Taft,  34  R.  I.  392,  50  Atl.  649,  holding  limitations  might  be  pleaded 
against  allowance  of  claims  in  proceedings  bef ore^commissioners  of  estates 
appointed  under  Gen.  Laws,  c.  215,  §§  3,  9;  dissenting  opinion  in  Sabre 
V.  Rutland  R.  Co.,  86  Vt.  379,  Ann.  Oaa.  1915C,  1269,  85  Atl.  707,  majority 
holding  act  creating  State  railroad  commission  not'  void  as  conferring 
judicial  power  on  administrative  body ;  In  re  Kaine,  14  How.  120,  14  L.  Ed. 
S62,  holding  that  Supreme  Court  could  not  review  by  habeas  corpus  action 
of  commissioner  refusing  habeas  corpus  to  prisoner  in  extradition  pro> 
ccedings;  Murray  v.  Hoboken  Land  etc.  Co.,  18  How.  280,  15  L.  Ed.  S76, 
holding  issuance  of  distress  warrant  by  solicitor  of  treasury  not  a  judicial 


479  UNITED  STATES  v.  rERREIRA.  13  How.  40-53 

act,  and  act  of  1820,  providing  therefor,  constitntional ;  Ex  parte  Vallan- 
digham,  1  WalL  253,  17  L.  Ed.  593,  refusing  certiorari  to  review  proceed- 
ings of  military  commission  ordered  by  a  general  ofiicer;  Gordon  v.  United 
States,  117  U.  S.  703,  holding  Congress  could  not  require  Supreme  Court 
to  render  a  judgment  which  was  not  final,  but  to  be  certified  to  Secretary 
of  Treasury;  In  re  Sanborn,  148  U.  S.  224,  37  L.  Ed.  480,  13  Sup.  Ct. 
578,  holding  report  of  Court  of  Claims  to  Secretary  of  Treasury  on  facts 
and  law  of  claim  submitted  to  it  by  him  not  appealable  to  Supreme  Court ; 
In  re  Pacific  Railway  Commissioner,  12  Sawy.  587,  32  Fed.  259,  holding 
provision  in  act  of  1887,  requiring  Federal  courts  to  aid  investigations 
of  commission  by  their  process,  unconstitutional;  Ex  parte  Oans,  5  Mc- 
Craiy,  395,  17  Fed.  473,  refusing  jurisdiction  over  proceeding  by  informer 
for  certificate  determining  value  of  his  services  for  information  of  Secre- 
tary of  Treasury;  In  re  Interstate  Commerce  Commission,  53  Fed.  479, 
holding  section  of  act  of  1887  authorizing  courts  to  enforce  subpoenas 
issued  by  Interstate  Commerce  Commission  unconstitutional;  Ex  parte 
Riebeling,  70  Fed.  311,  314,  317,  holding  act  requiring  court  to  certify  value 
of  informer's  services  to  Secretary  of  Treasury  unconstitutional ;  Ex  parte 
Gist,  26  Ala.  163,  holding  act  of  September  24,  1789,  authorizing  justices 
of  peace  to  arrest  and  commit  persons  charged  with  crime  not  unconstitu- 
tional as  conferring  "judicial  power''  upon  a  State  officer;  Ex  parte  Hill, 
38  Ala.  487,  holding  judge  of  State  court  has  no  jurisdiction  to  discharge 
conscript  from  custody  of  enrolling  officer;  Burgoyne  v.  Supervisors,  5 
Cal.  22,  holding  legislature  could  not  confer  nonjudicial  powers  on  Courts 
of  Sessions,  as  to  contract  for  purchase  of  lands;  Dakota  v.  Cox,  6  Dak. 
Ter.  505,  holding  power  of  removal  from  office  nonjudicial;  Ex  parte 
Griffiths,  118  Ind.  84,  10  Am.  St.  Bep.  108,  3  L.  B.  A.  399,  20  N.  E.  513, 
holding  statute  imposing  on  court  ministerial  duty  of  nuiking  syllabi, 
unconstitutional;  Hinsdale  County  v.  Mineral  County,  9  Colo.  App.  379, 
48  Pac.  679,  holding  statute  authorizing  State  engineer  to  establish  county 
boundary  lines  constitutional  and  engineer's  functions  nonjudicial;  Cham- 
pion ▼.  Commissioners,  5  Dak.  Ter.  429,  41  N.  W.  742,  holding  certiorari 
prox)er  remedy  to  review  commissioners'  submission  to  voters  of  prohibition 
question,  court  having  no  appellate  jurisdiction;  State  v.  Judges,  40  La. 
Ann.  602,  4  South.  484,  prohibiting  courts  from  taking  part  in  determining 
contested  election  to  l^slature  or  aiding  proceedings  by  their  process; 
Swift  V.  Wayne  Circuit  Judges,  64  Mich.  486,  31  N.  W.  437,  holding 
recorders'  courts  have  special  jurisdiction  over  ordinance  case  reviewable 
only  by  certiorari;  State  v.  Hathaway,  115  Mo.  48,  21  S.  W.  1084,  holding 
powers  of  health  board  to  examine  into  educational  and  moral  qualifica- 
tions of  applicant,  not  judicial;  Caldwell  v.  Wilson,  121  N.  C.  456,  28 
S.  E.  557,  holding  railroad  commissioner  properly  removable  under  local 
statute  by  Governor  of  State  whose  action  is  not  reviewable;  Taylor  v. 
Place,  4  R.  I.  334,  holding  act  of  legislature  by  which  it  exercised  judicial 
powers,  void;  Bouldin  v.  Lockhart,  3  Baxt.  270,  holding  powers  of  County 
Coort  to  count  votes  and  d^lare  resulti  not  judicial  and  not  reviewable; 
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Summers  County  v.  Monroe  County,  43  W.  Va.  210,  27  S.  E.  308,  holding 
function  of  Circuit  Court  to  appoint  boundary  commissioners  nonjudicial, 
and  its  refusal  subject  to  review  by  mandamus  not  appeal;  State  v. 
McNutt,  87  Wis.  281,  68  N.  W.  390,  holding  power  of  county  board  to 
determine  indebtedness  due  from  a  town,  nonjudicial;  In  re  Allen,  19 
Fed.  809,  questioning  validity  of  statute  authorizing  proof  of  election 
officers'  accounts  in  Federal  courts,  and  revision  of  court's  action  by 
Treasury  Department;  dissenting  opinion  in  Pressley  y.  Lamb,  105  Ind. 
198,  4  N.  E.  699,  majority  holding  that  acts  of  judge  in  vacation  in  appoint- 
ing a  receiver  are  the  acts  of  the  court  whereof  he  is  judge. 

Distinguished  in  McCrea  v.  Roberts,  89  Md.  253,  43  Atl.  42,  upholding 
Acts  1894,  e.  6,  §  7,  referring  application  for  liquor  license  and  objections 
thereto  to  circuit  judge;  In  re  Initiatiye  Petition  No.  23,  35  Okl.  52,  127 
Pao.  863,  holding  appeal  from  Secretary  of  ^tate  to  Supreme  Court  was 
proceeding  for  trial  de  novo  and  court  had  jurisdiction;  United  States 
T.  Ritchie,  17  How.  534,  15  L.  Ed.  238,  holdings  Supreme  Court  had  appel- 
late jurisdiction  over  case  decided  by  land  commissioners  and  transferred 
under  act  of  Congress  to  District  Court  by  way  of  appeal;  Interstate 
Commerce  Commission  v.  Brimson,  154  U.  S.  481,  482,  483,  484,  38  L.  Ed. 
1058,  1059,  1060,  14  Sup.  Ct.  1134,  1135,  1136,  holding  Interstate  Com- 
merce Act  authorizing  Circuit  Courts  to  use  their  process  to  aid  com- 
mission in  its  proceedings,  constitutional;  Kentucky  etc.  JBridge  Co.  v. 
lioiiisyille  etc.  R.  R.  Co.,  37  Fed.  614,  2  L.  R.  A.  316,  holding  act  creating 
Interstate  Commerce  Commission  and  making  its  report  prima  facie  evi- 
•dence  in  Circuit  Court  in  an  action  on  the  report,  constitutional;  Smith 
v.  Judge,  17  Cal.  562,  holding  legislature  has  power  by  special  act  to 
■direct  court  to  change  the  venue  in  a  case;  Shoultz  v.  MePheeters,  79  Ind. 
379,  holding  local  statute  conferring  judicial  powers  to  issue  writs  of 
habeas  corpus  on  master  commissioners,  void;  Gordon  v.  United  States, 
7  Wall.  193,  19  L.  Ed.  35,  discussing  refusal  of  court  in  main  case  to 
determine  question  of  interest  on  claims  under  treaty  of  1819;  Ex  parte 
Zellner,  9  Wall.  247,  19  L.  Ed.  666,  holding  regulations  as  to  appellate 
jurisdiction  apply  to  new  subjects  of  jurisdiction  introduced  by  Congress; 
Matthews  v.  Sands,  29  Ala.  138,  holding  power  to  issue  original  attach- 
ment in  its  nature  judicial  and  not  exercisable  by  clerk;  application  not 
apparent  in  dissenting  opinion  in  In  re  Deputy  Marshals,  22  Fed.  158^ 
circuit  judges  holding  section  2021,  Revised  Statutes,  providing  for 
appointment  of  special  deputy  marshals,  constitutional. 

Supreme  Court  derives  its  powers  directly  from  the  Constitution  and  Con- 
gress cannot  enlarge  them. 

Approved  in  United  States  v.  E.  T.  Du  Pont  De  Nemours  &  Co.,  188  Fed. 
155,  holding  on  decree  dissolving  corporation  operating  in  restraint  of 
trade,  court  had  no  jurisdiction  to  supervise  any  new  condition  defend- 
ants might  create;  Taylor  v.  Place,  4  R.  I.  358,  holding  act  of  legislature 
opening  judgments  to  allow  garnishees  to  am«nd,  imconstitutional;  Gordon 
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V.  United  States,  117  U.  S.  703,  holding  Congress  could  not  require  Supreme 
Court  to  render  a  judgment  which  was  to  be  certified  to  the  Secretary  of 
the  Treasury  for  his  action. 

MisceUaneoos.  Cited  in  United  States  ▼.  One  Hundred  and  Twenty-nine 
Packages,  27  Fed.  Cas.  288,  holding  that  when  President  has  declared 
State  in  insurrection,  courts  presume  continuance  of  conditional  until  he 
decides  the  contrary;  Matter  of  Meador,  1  Abb.  (U.  S.)  333,  Fed.  Cas. 
9376,  discussing  power  of  supervisor  of  internal  revenue  to  summon  tax- 
payers to  testify  and  produce  their  books. 

• 

13  How.   6^-63,   14  L.   Ed.   47,   NOTB   BT  OHIISF   JtrSTIOE  TANET  TO 
UNITED  STATES  ▼.  FEBBEIBA. 

Power  conferred  upon  tbe  Federal  Oircnit  Oourts  by  the  act  of  1792,  to  ex- 
amine pension  dalnia  and  certify  their  opinions  to  the  Secretary  of  War  was 
not  Judicial  and  therefore  nnconstitationeL  • 

Approved  in  Bemardin  v.  Seymour,  10  App.  D.  C.  311,  upholding  statute 
giving  appeal  to  Supreme  Court  of  district  from  decisions  of  commissioner 
of  patents  when  acting  in  judicial  capacity;  State  v.  Barker,  116  Iowa, 
109,  89  N.  W.  208,  holding  Code,  §  747,  authorizing  District  Court  to 
appoint  waterworks  trustees  in  certain  cities  is  void;  In  re  Sanborn,  148 
U.  S.  224,  37  L.  Ed.  430,  13  Sup.  Ct.  678,  holding  no  appeal  lies  to  Supreme 
Court  from  findings  and  decision  of  Court  of  Claims;  Burgoyne  v.  Super- 
visors, 5  Cal.  22,  holding  legislature  could  not  authorize  courts  to  con- 
tract for  purchase  of  lands;  Norwalk  St.  Ry.'s  Appeal,  69  Conn.  593, 
39  L.  R.  A.  799,  37  Atl.  1085,  holding  act  authorizing  courts  to  establish 
street  railroad  regulations  on  failure  of  council  to  do  so,  unconstitutional; 
Ex  parte  Riebeling,  70  Fed.  314,  315,  quoting  entire  opinion  requiring 
court  to  certify  value  of  informer's  services  to  Secretary  of  Treasury, 
unconstitutional;  In  re  Allen,  19  Fed.  809,  questioning  validity  of  statute 
authorizing  proof  of  election  officer's  accounts  in  Federal  courts  and 
revision  of  court's  action  by  Treasury  Department. 

Distinguished  in  dissenting  opinion  in  In  re  MacFarland,  30  App.  D.  C. 
397,  majority  holding  void  act  of  Congress  requiring  Supreme  Court  of 
District  of  Columbia  to  value  plant  of  gas  comj^any  as  basis  for  increase 
of  capital  stock;  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
481,  484,  38  L.  Ed.  1059,  1060,  14  Sup.  Ct.  1135,  holding  act  authorizing 
Circuit  Courts  to  use  their  process  to  aid  Interstate  Commerce  Commis- 
sion,  constitutional. 

Congress  cannot  enlarge  the  original  Jurisdiction  of  the  Supreme  Court 
wMcli  is  confined  to  the  cases  specified  in  the  Constitution. 

Approved  in  Muskrat  v.  United  States,  219  U.  S.  353,  65  L.  Ed.  249, 
31  Sup.  Ct.  250,  holding  void  statute  conferring  jurisdiction  on  appeal 
on  Supreme  Court  of  suits  against  United  States  brought  by  named 
Cherokee  Indians  to  determine  validity  of  act  of    Congress'  relating  to 
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Cherokee  lands;  Baltimore  etc.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 215  U.  S.  224,  54  L.  £<L  168,  30  Sup.  Ct.  86,  holding  Supreme  Court 
had  no  jurisdiction  to  hear  whole  case  in  suit  involving  monopolies,  under 
act  of  February  11,  1913,  sent  up  before  final  judgment;  Louisville  etc. 
R.  Co.  V.  Interstate  Commerce  Commission,  184  Fed.  124,  holding  Congress 
did  not  confer  any  new  power  on  courts  by  Interstate  Commerce  Act; 
Ex  parte  Riebeling,  70  Fed.  314,  316,  holding  act  requiring  court  to  cer- 
tify to  Secretary  of  Treasury  value  of  informer's  services,  unconstitu- 
tional; dissenting  opinion  in  Florida  v.  Georgia,  17  How.  505,  15  L.  Ed. 
199,  majority  holding  that  in  a  boundary  disputed  between  two  States 
the  United  States  could,  on  information  by  attorney  genial,  intervene  as 
a  party. 

Act  of  1792,  for  examination  of  pension  claims,  was  Intended  to  confer 
upon  the  Olrcnlt  Courts  Jndicial  functions,  and  could  not  be  construed  as 
authority  to  the  Jndges  to  sit  as  commissioners  oat  of  court. 

Approved  in  Burgoyne  v.  Supervisors,  5  Cal.  22,  holding  l^slature 
could  not  confer  on  courts  power  to  contract  for  purchase  of  lands. 

Distinguished  in  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
481,  484,  88  L.  Ed.  1059,  1060,  14  Sup.  Ct.  1135,  holding  act  authorizing 
Circuit  Courts  to  aid  Interstate  Commerce  Commission  with  their  process, 
constitutional. 

Miscellaneous.  Cited  in  Robinson  v.  Schenck,  102  Ind.  319,  1  N.  £. 
705,  on  reluctance  of  courts  to  declare  statutes  unconstitutional. 

13  How.  54-66»  14  L.  Ed.  48,  BABBOW  V.  HILL. 

Motion  for  Continuance  is  in  discretion  of  court,  and  its  order  thereon  can- 
not he  assigned  as  error  in  Supreme  Court. 

Approved  in  Bradshaw  v.  Stott,  7  App.  D.  C.  280,  following  rule;  Texas 
etc.  R.  R.  V.  Nelson,  50  Fed.  815,  1  C.  C.  A.  688,  holding  discretion  in 
granting  continuance  will  be  ozercised  by.  Federal  courts  without  regard 
to  local  practice;  Baker  v.  Texarkana  Nat.  Bank,  74  Fed.  601,  20  C.  C.  A. 
545,  refusing  to  review  order  refusing  to  grant  intervener  a  continuance; 
Isaacs  V.  United  States,  159  U.  S.  489,  40  L.  Ed.  230,  16  Sup.  Ct.  62, 
refusing  to  review  order  denying  continuance  to  allow  defendant  to  obtain 
a  witness. 

Distinguished  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340, 
reviewing  refusal  of  Circuit  Court  to  isSue  writ  of  certiorari  on  a  proper 
petition,  refusal  being  an  abuse  of  judicial  discretion. 

Miscellaneous.  Cited  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed. 
956,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  upholding  grant  of  mandamus  by 
Circuit  Court  of  Appeals  commanding  circuit  judge  to  vacate  order  staying 
proceedings  in  suit  therein  or  claim  against  city  pending  apx)eals  in 
^tate  court. 
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13  How.  57-70,  U  L.  Ed.  49,  BBADFOBD  y.  UNION  BANK  OF  TENNESSEE. 

It  Is  the  duty  of  a  yendee  In  poBsesslon  under  a  contract  of  sale  to  pay 
taxes  assessed,  accming  after  tbe  purchase. 

Approved  in  Carpenter  v.  Douglass,  104  Miss.  82,  61  South.  162,  Mill- 
▼ille  Aerie  etc.  v.  Weatherby,  82  N.  J.  Eq.  467,  88  Atl.  848,  and  Angel 
V.  Bashaw,  82  Vt.  256,  18  Ann.  Oas.  449,  73  Atl.  24,  all  following  rule; 
Thompson  v.  Noble,  108  Mich.  29,  66  N.  W.  747,  holding,  under  contract 
of  sale  of  undivided  one-half  interest,  vendee  must  pay  one-half  the  taxes ; 
Watson  V.  Sawyers,  64  Miss.  66,  holding  vendee's  equity  subject  to  taxes 
paid  by  vendor  after  contract  of  sale. 

Liability  for  taxes  of  parties  to  contract  for  sale  of  land.    Note, 
18  Ann.  Oas.  461. 

Responsibility  for  taxes  accruing  after  sale  but  before  title  trans- 
ferred.   Note,  48  L.  B.  A.  (N.  8.)  56,  68,  62. 

In  a  suit  for  specific  performance  of  a  bond  to  make  title,  parol  proof  Is 
admlssibie  that  the  bond  did  not  .express  the  parties'  intention  and  was  given 
under  a  mistake  of  fact,  and  that  to  enforce  it  would  be  inequitable. 

Approved  in  Deambom  v.  Niagara  Fire' Ins.  Co.,  17  N.  M.  231,  126 
Pac.  608,  holding  equity  could  reform  insurance  contract  to  correct  name 
of  insured;  Snell  v.  Atlantic  Fire  etc.  Ins.  Co.,  98 /U.  S.  89,  26  L.  Ed.  64, 
reforming  contract  insuring  one  partner's  interest  so  as  to  cover  firm's 
interest;  McRae  v.  McMinn,  17  Fla.  884,  reforming  written  agreement  for 
distribution  where  there  was  clear  mistake  in  description ;  Smith  v.  Jordan, 
13  Minn.  269,  271,  97  Am.  Dec.  234,  286,  reforming  written  contract  to 
deliver  logs  which  did  not  express  parties'  intention;  Earle  v.  Rice,  111 
Mass.  21,  allowing  evidence  that  agreement  between  husband  and  wife  was 
understood  not  to  be  binding  on  either;  Bush  v.  Merriman,  87  Mich.  269,  49 
N.  W.  669,  holding  parol  evidence  admissible  to  show  that  warranty  deed 
did  not  express  intention  of  parties  by  reason  of  mistake;  Ring  v.  Ash- 
worth,  3  Iowa,  468,  460,  holding  court  of  equity  can  reform  contract 
to  convey  land  on  parol  evidence  and  enforce  it;  Osborne  v.  Shingham, 
1  S.  D.  411,  47  N.  W.  410,  allowing  parol  evidence  of  conditions  on  which 
promissory  note  was  given. 

Reformation  of  contracts.    Note,  66  Am.  St.  Rep.  482,  486. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  B.  A.  273. 

Where  a  vendor,  in  ignorance  of  the  fact  that  a  vendee  in  possession  under 
a  title  bond  has  allowed  valid  tax  titles  to  be  made  against  the  land  by  failing 
to  pay  taxes  assessed,  makes  a  new  title  bond  to  the  vendee's  surety  as  an  ac- 
commodation to  the  latter,  the  second  bond  will  not  be  enforced  unless  reformed 
to  meet  intention  of  parties. 

Approved  in  Butler  v.  Threlkeld,  117  Iowa,  118,  90  N.  W.  686,  correct- 
ing lease  by  including  option  to  buy,  which  was  omitted  by  mistake,  and 
enforcing  contract  as  corrected;  Marshall  v.  Homier,  13  Okl.  276,  74  Pac. 
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371,  action  lies  by  grantor  to  reform  deed  where  by  agreement  growing 
orops  were  to  be  reserved  and  such  reservation  is  omitted  by  mutaal 
mistake;  Moffett  etc.  Co.  v.  Rochester,  82  Fed.  257,  enjoining  enforcement 
of  bid  induced  by  mistake;  Weller  v.  Roalson,  17  N.  J.  Eq.  18,  decreeing 
conveyance  in  trust  for  heirs  of  a  grantee  according  to  intent  of  parties 
though  deed  to  grantee  contained  no  words  of  inheritance;  Loss  v.  Obry, 
22  N.  J.  Eq.  55,  reforming  solicitor's  mistake  in  deed;  Snell  v.  Atlantic 
Fire  etc.  Ins.  Co.,  98  U.  S.  89,  25  L.  Ed.  54,  reforming  contract  insuring 
one  partner's  interest  to  cover  firm's  interest ;  Ring  v.  Ashworth,  3  Iowa, 
458,  460,  reforming  contract  to  convey  land  on  parol  evidence,  and  en- 
forcing it  as  reformed;  McRae  v.  McMinn,  17  Fla.  884,  reforming  agree- 
ment for  distribution,  containing  mistake  in  description;  Smith  v.  Jordan, 
13  Minn.  269,  271,  97  Am.  Dec.  284,  235,  reforming  written  contract  to 
deliver  logs  to  conform  to  parties'  intention. 

Distinguished  in  Baltzer  v.  Raleigh  etc.  R.  R.  Co.,  115  U.  S.  645,  29 
L.  Ed.  509,  6  Sup.  Ct.  222,  refusing  to  reform  contract  for  sale  of  iron 
rails  on  ground  of  mistake,  mistake  not  being  clearly  shown;  Moffett  etc. 
Co.  V.  Rochester,  91  Fed.  34,  33  C.  C.  A.  319,  refusing  to  rescind  contract 
on  bid  because  of  negligent  .estimate  of  bidder;  Macomber  v.  Peckham, 
16  R.  I.  490,  17  Atl.  911,  refusing  to  receive  oral  evidence  to  reform 
executory  contract  for  sale  of  land  for  purpose  of  enforcing  reformed  con- 
tract; Fudge  V.  Payne,  86  Va.  308,  10  S.  E.  9,  reversing  decree  refomung 
deed  for  mistake  not  clearly  shown. 

Contract  purchaser  of  realty  as  owner  for  purposes  of  taxation.    Note, 
24  L.  B.  A.  (N.  8.)  1801. 

"Wliere,  in  a  suit  for  speci^c  performance,  the  answer  sets  up  the  true 
contract  between  the  parties,  it  will  be  treated  as  a  cross-hill,  and  relief 
awarded  thereon  to  meet  the  equities  of  the  case. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
700,  722,  127  C.  C.  A.  184,  holding  appellate  court  could  review  erroneous 
equity  decree  though  appellant  had  assigned  wrong  reason  for  exceptions 
to  master's  report  and  could  also  remand  case  to  permit  filing  of  new 
pleadings  so  as  to  allow  relief  to  which  evidence  shows  party  entitled; 
Lamon  v.  McKee,  18  D.  C.  473,  holding  cross-bi^ls  not  favored;  Lock*- 
wood  V.  Cleaveland,  6  Fed.  724,  holding  that  in  an  action  against  an 
interfering  patentee  the  defendant  may  obtain  affirmative  relief  without 
a  cross-bill;  Northern  R.  R.  Co.  v.  Ogdensburg  etc.  R.  R.  Co.,  18  Fed. 
816,  sustaining  demurrer  to  cross-bill  to  reform  a  contract  already  be- 
fore the  court  on  the  bill;  Book  v.  Justice  Min.  Co.,  58  Fed.  831,  grant- 
ing affirmative  relief  upon  an  answer  as  upon  a  cross-bill;  Moran  v. 
Hagerman,  64  Fed.  504,  12  C.  C.  A.  239,  holding  objection  that  relief 
a,warded  by  decree  upon  answer  should  have  been  prayed  for  by  cross- 
bill, was  waived;  Billingsley  v.  Billingsley,  37  Ala.  429,  allowing  defense 
in  action  to  reform  contract  that  plaintiff's  offer  to  do  equity  is  in- 
sufficient by  way  of  answer  instead  of  cross-bill;  Brown  y.  Chesapeake 
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etc.  Canal  Co.,  73  Md.  606,  decreeing  sale  on  prayer  of  answer  setting 
up  mortgage;  Thompson  v.  Hawley,  14  Or.  206,  12  Pae.  280,  holding  that 
court  may  render  decree  enforcing  contract  set  up  in  answer  and  differ- 
ing from  that  alleged  in  the  bill;  McComas  y.  Easley,  21  Gratt.  31,  grant- 
ing plaintiff  in  suit  for  specific  performance  election  to  have  true  con- 
tract, as  set  up  in  answer,  enforced  or  rescinded;  Baldenberg  v.  Warden, 

14  W.  Va.  405,  406,  allowing  plaintiff,  in  suit  for  specific  performance 
of  parol  contract,  to  elect  between  performance  or  rescission  of  contract 
as  proved,  which  varied  from  contract  alleged ;  Nelson  v.  Lowndes  County, 
93  Fed.  541,  holding  on  answer  without  cross-bill  no  affirmative  relief 
would  be  granted. 

Distinguished  in  St.  Andrews  Bay  Land  etc.  Co.  v.  Campbell,  5  Fla.  566, 
refusing  partition  where  proofs  met  the  case  made  by  the  answer  but 
not  the  allegations  of  the  bill. 

Questioned  in  Coogan  v.  McCarren,  50  N.  J.  Eq.  614,  25  Atl.  331,  allow- 
ing cross-bill  pra3ring  affirmative  relief  to  stand,  after  original  bill  dis- 
missed. ^ 

Miscellaneous.  Cited  in  In  re  Wells,  3  BanL  Reg.  371  (95),  29  Fed. 
Cas.  638,  erroneously.  « 

15  How.  71-92,  14   K  Ed.  66,   BIOHMOITO  ETC.  B.  B.  00.  ▼.  LOUISIANA 
K.  B.  CO. 

Supreme  Court  has  appellate  Jurisdiction  where  highest  State  court  refused 
to  entertain  an  appeal  from  a  decree  dlsmiiwring  a  Mil  to  enjoin  exercise  of  a 
franchise  granted  by  a  statute  which  was  claimed  to  impair  the  obligation  of 
a  contract. 

Approved  in  Williams  v.  Brufy,  102  U.  S.  254,  26  L.  Ed.  187,  Uking 
jurisdiction  over  judgment  of  Court  of  Appeals  of  Virginia  denying 
supersedeas;  Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  532,  holding 
Circuit  Court  has  jurisdiction  over  suit  arising  over  conflicting  grants 
of  franchises;  Gregory  v.  McVeigh,  23  Wall.  306,  28  L.  Ed.  157,  taking 
appellate  jurisdiction  from  a  decree  of  an  inferior  court  from  which 
highest  State  court  refused  an  appeaL 

State  legislature  may  bind  the  State  by  a  contract  granting  a  ftanchise. 
Approved  in  Jefferson  Bank  v.  Skelly,  1  Black,  446,  17  L.  Ed^  178, 
holding  that  Ohio  legislature  could  bind  State  by  contract  granting  bank 
franchise  exempt  from  taxation ;  Opinion  of  the  Justices,  66  N.  H.  651,  33 
Atl.  1088,  holding  that  by  laws  of  New  Hampshire,  act  authorizing  construc- 
tion of  railroad  was  not  a  contract  but  a  repealable  statute;  Langdon 
V.  Mayor,  93  N.  Y.  157,  holding  l^slature  could  grant  irrevocable 
wharfage  rights ;  State  v.  Noyes,  47  Me.  207,  holding  statute  requiring  rail- 
road to  wait  at  crossing  for  one  chartered  later  violated  charter  of  first 
road ;  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  673, 
29  L.  Ed.  525,  6  Sup.  Ct.  264,  holding  exclusive  franchise  to  furnish  gas 
violated  by  grant  of  franchise  to  another  corporation;  dissenting  opinion 
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in  Chenango  Bridge  Co.  y.  Binghamton  Bridge  Co.,  27  N.  Y.  113,  ma- 
jority holding  provision  in  charter  forbidding  erection  of  competitive 
bridge  not  a  contract,  bat  a  revocable  prohibition. 

Public  grants,  snch  as  corporate  charters,  are  constmed  strictly  in  favor 
of  the  public,  and  all  ambiguities  ai^e  resolved  against  the  corporation;  thus 
a  statute  granting  a  railroad  a  monopoly  to  carry  passengers  between  points, 
does  not  forbid  grant  of  a  franchise  to  construct  a  railroad  for  other  purposes, 
as  to  x:arry  frelglit. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  35,  50  L.  Ed. 
859,  26  Sup.  Ct.  224,  establishment  of  municipal  authority  under  sub- 
sequent legislative  authority  does  not  impair  prior  exclusive  franchise 
granted  to  water  company ;  Austin  v.  Bartholomew,  107  Fed.  353, 46  C.  C.  A. 
327,  construing  contract  with  city  to  furnish  water;  Louisville  etc. 
Nashville  R.  R.  Co.  v.  Mobile  etc.  R.  R.  Co.,  124  Ala.  170,  26  South.  897, 
holding,  under  Acts  1895,  p.  382,  §  4,  city  council  has  no  authority  to  grant 
franchise  for  street  railroad;  Mobile  v.  Louisville  etc.  Nashville  R.  R. 
Co.,  .124  Ala.  140,  26  South.  905,  construing  rights  of  railroad  company 
yi  city  streets  under  act  of  legislature;  Wheelwright  v.  Commonwealth. 
103  Va.  517,  49  S.  E.  649,  reciting  history  of  litigation;  Rice  v.  Min- 
nesota etc.  R.  R.  Co.,  1  Black,  380,  17  L.  Ed.  154,  construing  act 
empowering  Minnesota  Territory  to  aid  a  railroad  as  conferring  a  trust, 
revocable  by  Congress;  Grand  Lodge  v.  Waddill,  36  Ala.  318,  holding 
charter  of  free-masons  did  not  authorize  lodge  to  lend  money;  Swann 
V.  Jenkins,  82  Ala.  482,  2  South.  137,  construing  act  granting  lands  within 
six  miles  of  Alabama  railroad,  not  to  include  lands  within  six  miles  of 
Georgia  portion  of  road;  Wright  v.  Nagle,  48  Ga.  390,  construing  author- 
ity of  Superior  Courts  to  establish  bridges  under  local  statute;  Dela- 
ware etc.  R.  R.  Co.  V.  Raritan  etc.  R.  R.  Ce.,  16  N.  J.  Eq.  371,  372,  con- 
struing monopoly  for  transportation  between  cities,  not  a  monopoly 
between  intermediate  points;  Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  148, 
62  Am.  Dec.  630,  holding  charter  of  railroad  did  not  imply  exemption 
from  placing  cattle-guards  imposed  by  subsequent  statute;  Chenango 
Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  93,  holding  proviso  in 
charter,  making  erection  of  another  bridge  within  two  miles  unlawful, 
merely  a  revocable  prohibition,  not  a  contract;  Dow  v.  Northern  R.  R. 
Co.,  67  N.  H.  48,  36  Atl.  534,  reviewing  many  cases,  holding  charter  to 
construct  and  operate  railroad  did  not  authorize  its  lease;  Commissioners 
V.  Holyoke  Water  Power  Co.,  104  Mass.  449,  6  Am.  Rep.  250,  holding 
charter  to  erect  a  dam  did  not  imply*  exemption  from  subsequent  statute, 
requiring  dam  owners  to  maintain  a  fishway;  Bartholomew  v.  Austin, 
85  Fed.  364,  29  C.  C.  A.  568,  holding  grant  of  privilege  to  supply  water 
to  city  for  twenty-five  years,  not  grant  of  a  monopoly;  Ohio  Life  Ins. 
etc.  Co.  V.  Debolt,  16  How.  430,  14  L.  Ed.  1002,  holding  State  did  not 
relinquish  right  to  tax  corporation  under  charter  granted  to  it;  Rich- 
mond V.  Daniel,  14  Gratt.  387,  holding  city  charter  did  not  authorize 


487  RICHMOND  ETC.  R.  R.  CO.  v.  LOUISIANA  R.  R.  CO.    13  How.  71-92 

it  to  tax  railroad  shares;  Burroughes  v.  Peyton,  16  Gratt.  494,  holdins: 
privilege  to  pnt  in  substitnte  was  not  a  contract  exempting  person  sub- 
stituted from  service  under  later  call;  Richmond  etc.  R.  R.  Co.  v.  Rich- 
mond, 26  Gratt.  95,  holding  railroad's  charter  did  not  prevent  city  coun- 
cil from  prohibiting  use  of  steam;  Roanoke  Gas  Co.  v.  Roanoke,  88  Va. 
824,  14  S.  E.  670,  holding  charter  to  lay  gas-pipes  did  not  prohibit  city' 
fr6m  changing  stre^et  grade;  Parkersbui^  Gas  Co.  v.  Parkersburg,  30 
W.  Va.  439,  4  S.  E.  652,  holding  exclusive  franchise  of  lighting  city 
with  gas  did  not  forbid  grant  of '  franchise  to  light  city  with  electric 
light;  dissenting  opinion  in  State  Bank  v.  Knoop,  16  How.  413,  14  L.  Ed. 
996,  majority  holding  general  State  banking  law  constituted  a  contract 
with  banks  organized  under  it,  exempting  them  from  later  laws,  taxing 
hanks. 

Distinguished  in  Black  v.  Delaware  etc.  Canal  Co.,  22  N.  J.  Eq.  402, 
refusing  to  apply  same  strict  construction  to  authority  to  lease  and  trans- 
fer f rancise  as  is  applicable  to  statute  creating  franchises ;  Grant  v.  Leach, 
20  La.  Ann.  332,  96  Am.  Dec.  408,  construing  a  grant  as  conferring  a 
monopoly  for  a  term  of  years,  and  a  franchise  in  perpetuity. 

Frahcblse  is  subject  to  the  zight  of  eminent  domain.  Just  as  other  prop- 
erty, and  a  legislature  may  authorize  constraction  of  one  railroad  across 
another. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Board  of  Commrs.  of  Jackson 
County,  156  Ind.  276,  59  N.  E.  857,  holding  county  board  may  establish 
public  drains  on  right  of  way  of  railroad;  St.  James  African  Methodist 
Episcopal  Church  v.  Baltimore  etc.  R.  Co.,  114  Md..  447,  79  Atl.  37,  hold- 
ing unoccupied  part  of  private  cemetery  subject  to  condemnation  for 
railroad  purposes;  dissenting  opinion  in  South  Park  Commrs.  v.  Montgom- 
ery Ward  &  Co.,  248  111.  338,  21  Ann.  Oas.  127,  93  N.  E.  924,  holding  where 
owner  dedicated  land  to  particular  use,  land  could  not  be  applied,  after  ac- 
ceptance, to  any  other  use ;  Greenwood  v.  Union  Freight  R«  R.  Co.,  105  U.  S. 
22,  26  L.  Ed.  965,  holding  legislature  repealing  charter  of  corporation  can 
authorize  taking  of  its  property  by  new  corporation;  Long  Island  Water 
Supply  Co.  V.  Brooklyn,  166  U.  S.  693,  41  L.  Ed.  1168,  17  Sup.  Ct.  721, 
holding  water-supply  system  and  contract  to  furnish  water  could  be  taken 
by  the  public ;  New  York  etc.  R.  R.  v.  Boston  etc.  R.  R.,  36  Conn.  199,  hold- 
ing that  railroad  could  take  land  already  condemned  by  another  railroad, 
for  similar  purpose;  Chicago  etc.  R.  R.  Co.  v.  Lake,  71  111.  338,  holding 
that  land  condemned  by  railroad  could  be  taken  by  town  for  a  street; 
on  this  point  in  argument  of  counsel,  13  Ind.  101;  Terre  Haute  v.  Evans- 
viUe  etc.  R.  R.  Co.,  149  Ind.  180,  87  L.  B.  A.  UI3,  46  N.  E.  78,  allowing 
city  under  legislative  authority,  to  condemn  for  second  public  use  as  a 
public  street  right  of  way  previously  condemned  by  railroad;  Baltimore 
etc.  Turnpike  Road  v.  Baltimore  etc.  R.  R.  Co.,  81  Md.  256,  31  Atl.  855, 
allowing  eleetric  road  to  condemn  property  and  right  of  way  of  turn- 
pike company;  Matter  of  Opening  First  Street,  66. Mich.  54,  33  N.^  W. 
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21,  allowing  city  to  condemn  property  and  franchise  of  railroad  for  a 
public  street;  Delaware  etc.  Canal  Co.  v.  Raritan  etc.  R.  R.  Co.,  16  N.  J- 
Eq.  366,  holding  that  grant  of  exclusive  franchise  does  not  derogate  from 
power  of  later  legislature  to  condemn  for  public  use;  Black  v.  Delaware 
etc.  Canal  Co.,  24  N.  J.  Eq.  471,  holding  that  legislature  may  author- 
ize taking  of  shares  of  unwilling  corporators,  objecting  to  extension  of 
road;  Atlantic  &  Pacific  Ry.  Co.  v.  Mingus,  7  N.  M.  371,  34  Pac.  505, 
coiistruing  act  of  April  20,  1871,  giving  Atlantic  &  Pacific  Railroad  Com- 
pany power  to  mortgage  its  property;  Thorpe  v.  Rutland  etc.  R.  R.  Co., 
27  Vt.  146,  62  Am.  Dec.  629,  holding  legislature  authorized  to  compel 
railroad  companies  to  erect  cattle-guards;  Langdon  v.  Mayor,  93  N.  T. 
167,  holding  l^islature  could  grant  irrevocable  wharfage  rights;  Balti- 
more etc.  R.  R.  Co.  V.  Union  Ry.  Co.,  35  Md.  231,  6  Am.  Rep.  401,  hold- 
ing legislature  could  empower  raiload  to  cross  a  turnpike  road  on  mak- 
ing compensation;  Alabama  etc.  R.  R.  Co.  v.  Kenney,  39  Ala.  311,  holding- 
general  government  could  authorize  taking  of  railroad  property  mort- 
gaged to  secure  bonds  by  its  impressing  agents;  Central  Bridge  Corpora-*- 
tion  V.  Lowell,  4  Gray,  481,  holding  city  could  by  legislative  authority 
take  a  bridge  franchise  and  lay  it  out  as  a  highway;  Lake  Shore  etc. 
Ry.  Co.  V.  Cincinnati  etc.  Ry.  Co.,  30  Ohio  St.  616,  holding  railroad  took 
charter  subject  to  power  of  legislature  to  grant  latter,  railroad  rights 
of  crossing;  North  Carolina  etc.  R.  R.  Co.  v.  Carolina  Central  Ry.  Co.^ 
83  N.  C.  497,  holding  railroad  could  by  law  of  eminent  domain  tako 
unused  land  previously  taken  by  another  railroad;  McKeen  v.  Delaware 
etc.  Canal  Co.,  49  Pa.  St.  436,  holding  State  could  erect  a  dam  interfering 
with  chartered  canal  rights  on  pa3ring  compensation ;  Baltimore  &  O.  R.  R. 
Co..  v.  Pittsburg  etc.  R.  R.  Co.,  17  W.  Va.  853,  allowing  railroad  to 
take  property  of  another  road,  in  use,  but  not  necessary  to  exercise  of 
its  franchise;  dissenting  opinion  in  State  v.  Richmond  etc.  R.  R.  Co.,  73 
N.  C.  543,  majority  holding  act  changing  gauge  of  railroad  violated  char- 
ter; Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1102,  1107,  re- 
fusing injunction  to  restrain  defendant  railroad  from  charging  express 
company  for  delivering  under  railroad's  monopoly;  Ashuelot  R.  R.  Co» 
V.  Elliot,  58  N.  H.  456,  holding  right  of  redemption  could  be  taken  by 
eminent  domain,  and  foreclosure  not  a  proper  legislative  act;  dissenting 
opinion  in  Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y. 
117,  130,  inajority  holding  proviso  making  erection  of  competitive  bridge 
unlawful,  not  a  grant  of  a  monopoly,  but  a  revocable  prohibition. 

Distinguished  in  Anniston  etc.  R.  R.  Co.  v.  Jackson  etc.  R.  R.  Co., 
82  Ala.  300,  2  South.  712,  holding  under  statute  authorizing  corporate  prop- 
erty and  franchises  to  be  condemned  for  public  use,  condemnation  could 
only  be  by  legislative  act;  State  v.  Noyes,  47  Me.  207,  holding  that  statute 
prescribing  on  railroad  duty  to  wait  for  a  cross-railroad  violated  charter 
of  first  railroad;  Grand  Rapids  etc.  R.  R.  Co.  v.  Grand  Rapids  etc.  R.  R. 
Co.,  36  Mich.  273,  24  Am.  Rep.  551,  holding  property  of  railroad  could 
not  be  taken  for  construction  of  another  without  compensation;  Boston 
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etc.  R.  R.  Co.  V.  Salem  etc.  R.  R.  Co.,  2  Gray,  35,  holding  grant  of  com- 
petitiYe  franchise  was  not  l^slative  exercise  of  eminent  domain  over 
^xelnsive  franchise. 

Condemnation  of  shares  of  minority  stockholders.    Note,  1  L.  E.  A. 
(N.  S.)  612,  61S. 

Bole  that  grants  must  he  constmed  against  the  grantee  should  be  applied 
CDij  where  other  roles  of  exposition  fail,  and  where  the  leglslatiye  intent  was 
to  grant  a  monopoly,  it  should  he  upheld  in  spite  of  technical  roles. 

Approved  in  dissenting  opinion  in  Jeter  v.  Vinton-Roanoke  Water  Co., 
114  Va.  786,  Ann.  Oas.  19140,  1029,  76  S.  E.  928,  majority  construing 
powers  of  public  se^ice  corporation  under  charter  to  condemn  land; 
Sanborn  v.  Sanborn,  62  N.  H.  639,  holding  testator's  intent  should  not 
be  determined  by  technical  rules  of  construction;  Opinion  of  the  Justices, 
66  N.  H.  651,  33  Atl.  1088,  holding  that  by  New  Hampshire  laws,  act 
incorporating  a  railroad  company  is  not  a  contract,  but  a  repealable 
statute. 

Act  of  Virginia  legitflatore  of  1834,  incorporating  the  Richmond  etc.  Bail- 
road  Company,  granted  to  it  a  monopoly  to  carry  passengers  hetween  certain 
points,  constitoting  d  contract,  which  was  impaired  in  violation  of  the  Oon- 
frtltntion,  by  the  act  incorporating  the  Looisiana  Railroad  Company,  passed  in 
1836. 

Distinguished  in  Ohio  Ins.  etc.  Co.  v.  Debolt,  16  How.  430,  14  L.  Ed. 
1002,  holding  act  taxing  banks,  etc.,  applied  to  defendant  corporations, 
and  did  not  violate  contract. 

Miscellaneous.  Cited  in  Kerr  v.  WooUey,  3  Utah,  465,  24  Pac.  834, 
holding  taxing  power  of  trustees  will  be  deemed  surrendered  only  where 
intent  to  surrender  has  been  made  clear;  dissenting  opinion  in  Scobey 
V.  Gibson,  17  Ind.  678,  majority  holding  statute  providing  for  redemp- 
tion of  property^  sold  on  execution  unconstitutional  as  to  judgment  ren- 
dered before  its  passage. 

13  How.  92-100,  14  L.  Ed.  66,  PARISH  ▼.  IffOBPHBEB. 

Voluntary  settlement  hy  a  debtor  upon  his  wife  and  children,  he  owing 
mt  the  time  large  sums  of  money,  for  which  he  was  soon  afterward  sued,  and 
declared  insolvent,  will  he  set  aside  as  in  fraud  of  subsequent  creditors. 

Approved  in  Walter  v.  Lane,  1  McAr.  (D.  C.)  284,  following  rule; 
In  re  Stephens,  3  Biss.  193,  Fed.  Cas.  13,365,  holding  chattel  mortgage 
taken  by  retiring  partner  on  all  firm  goods  fraudulent  as  to  subsequent 
creditors  of  continuing  partner. 

To  avoid  a  settlement  as  being  in  fraod  of  creditors  insolvency  need  not 
IM  shown,  but  it  is  enough  if  a  prudent  man  with  an  honest  purpose,  trading 
largely  on  his  credit  with  limited  assets,  would  not  make  such  settlement. 
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Approved  in  In  re  Duggan,  183  Fed.  409,  106  C.  C.  A.  51,  holding  chat- 
tel mortgage  by  bankrupt  on  merchandise,  withheld  from  record  by  mort- 
gagee to  avoid  injury  to  mortgagor's  credit,  was  void  as  to  prior  and  sub- 
sequent creditors;  Red  River  Nat.  Bank  v.  De  Berry,  47  Tex.  Civ.  105, 
105  S.  W.  1002,  holding  creditors  entitled  to  excess  of  life  insurance 
over  amount   procured   by   three  hundred   dollars    annual   premium,    as 
against  wife,  insured  being  insolvent  at  time;  Pratt  v.  Curtis,  2  Low. 
91,  Fed.  Cas.  11,375,  6  Bank.  Reg.  143,  holding  bill  by  assignee  charging 
voluntary  conveyance  by  debtor  to  wife  and  children,  when  financially 
embarrassed,   sufficient,   without  alleging   debtor's   insolvency;    Sedg^wick 
V.  Place,  12  Blatchf.  179,  10  Bank.  Reg.  43,  Fed.  Cas.  12,621,  holding 
voluntary  conveyance  to  wife  by  partner  of  firm,  which  was  losing  money 
rapidly,  fraudulent  as  against  creditors;  Case  v.  Phelps,  39  N.  Y.  170, 
holding  conveyance  to  wife  by  a  person  about  to  engage  in  new  busi- 
ness, void  as  against  subsequent  creditors;  Keating  v.  Kecfer,  5  Bank. 
Reg.  141,  14  Fed.  Cas.  171,  holding  secret  conveyance  to  wife,  of  prop- 
erty purchased  with  her  money  by  debtor  financially  embarrassed,  void 
against  subsequent  creditors;  Caller  v.  McNabb,  4  Fed.  Cas.  1075,  hold- 
ing bona  fide  transfer  to  wife  by  debtor  about  to  engage  in  new  enter- 
prise void  against  subsequent   creditors;.  Wilcoxen   v.  Morgan,  2  Colo. 
478,   holding   voluntary   conveyance   to   defraud   existing   creditors   void 
against  subsequent  creditors;  Thomson  v.  Crane,  73  Fed.  329,  holding 
voluntary  deed  prejudicing  creditors  fraudulent  under  Nevada  statute, 
without  proof  of  fraud;  Jones  v.  Johnson,  7  Kan.  App.  620,  52  Pae. 
465,  holding  question  of  fraud  in  conveyance  to  wife,  by  partner  of  firm 
largely  in  debt,  for  the  jury;  Thomson  v.  Crane,  73  Fed.  330,  holding 
voluntary    conveyance   without    fraudulent    intent,    void    as    to    existing 
creditors,  prejudiced  thereby;  Gable  v.  Columbus  Cigar  Co.,  140  Ind.  567, 
38  N.  E.  475,  holding  conveyance  by  debtor  about  to  engage  in  business 
to  wife  for  an  unreal  consideration  void  against  existing  and  subsequent 
creditors;  Laughton  v.  Harden,  68  Me.  213,  holding  conveyance  by  father 
to  son,  with  intent  to  defraud  subsequent  creditors,  void,  though  grantee 
ignorant  of  fraud ;  Weeks  v.  Hill,  88  Me.  113,  33  Atl.  778,  holding  actual 
insolvency  not  necessary  to  invalidate  voluntary  conveyance  as  against 
subsequent  creditors;  Williams  v.  Banks,  11  Md.  227,  holding  grantee  of 
voluntary  deed  by  person  indebted  has  burden  of  proof  that  grantor 
was  able  to  pay  debts;  s.  c,  p.  243,  holding  that  subsequent  creditors 
may   attack  voluntary   deed,   made   with   intent   of   becoming  indebted; 
Churchill  v.  Wells,  7  Cold.  367,  holding  question  of  solvency  of  grantor 
of  voluntary  deed  determined  by  salable,  not  nominal,  value  of  assets; 
s.  c,  p.  371,  holding  voluntary  conveyance  by  debtor,  who  reserved  prop- 
erty equal  in  nominal  value  to  his  debts,  fraudulent;  Annis  v.  Annis^ 
24  N.  J.  Eq.  193,  holding  creditor  not  estopped  from  impeaching  volun- 
tary conveyance  through  lapse  of  time,  or  by  improvements  made   by 
grantee. 
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Distinguished  m  Sedgwiek  v.  Place,  5  Ben.  187,  5  Bank.  Reg.  169,  Fed. 
Cas.  12,620,  holding  eonveyanoe  by  solvent  debtor  to  another,  who  con- 
veys to  wife  of  first  grantor,  not  fraudulent  against  latter's  subsequent 
creditors.  i 

Voluntary  conveyances.    Note,  14  Am.  St.  Bep.  760. 

13  How.  101-115,  14  K  Ed.  68,  WIUilAMSOK  ▼.  BABBETT. 

"Where  a  boat  descending  the  Ohio  Blver,  stops  and  floats,  according  to 
the  usage  of  the  river,  while  an  ascending  boat  crosses,  the  descending  boat 
Is  not  bound  to  reverse  her  engines^  where  she  could  not  know  that  doing  so 
would  avoid  a  coUlsion. 

Approved  in  The  Norwood,  215  Fed.  657,  steamer  being  navigated 
down  river  under  ordinary  conditions  held  in  fault  for  collision  with 
scow  at  wharf;  The  Phillip  Minch,  128  Fed.  583,  63  C.  C.  A.  14,  holding 
where  collision  due  to  gross  fault  of  steamer,  barge  not  contributorily 
"^at  fault  for  not  putting  helm  hard  a  starboard;  The  Sunnyside,  1  Brown, 
249,  Fed.  Cas.  13,620,  holding  sailing  vessel  not  liable  to  damages  for 
running  down  a  tug  lying  at  rest,  where  the  usual  course  of  navigation 
was  followed;  The  H.  P.  Baldwin,  1  Brown,  303,  Fed.  Cas.  6812,  holding 
vessel  not  liable  for  collision,  which  might  have  been  avoided  by  meas- 
ures not  her  duty  to  take;  Shirley  v.  The  Richmond,  2  Woods,  62,  Fed. 
Cas.  12,795,  holding  vessel  disregarding  rule  of  navigating  Mississippi 
River  liable  though  other  vessel  neglected  to  keep  lookout;  McCoy  v. 
The  Currituck,  2  Hughes,  95,  Fed.  Cas.  8730,  holding  vessel  liable  for 
disregarding  customary  rule  of  navigation  on  eastern  rivers,  though 
valid  as  a  statutory  rule  only  on  western  rivers;  The  Free  State,  91 
U.  S.  206,  23  L.  Ed.  S02,  holding  vessel  not  bound  to  slacken  speed  in 
anticipation  of  departure  from  rules  of  navigation  by  other  vessel  and 
possible  collision ;  The  Servia,  149  U.  S.  153,  87  L.  Ed.  685,  13  Sup.  €t. 
820,  on  a  .peculiar  state  of  facts,  holding  vessel  justified  in  expecting 
injured  vessel  to  take  her  usual  course;  The  Victory,  168  U.  S.  424,  42 
L.  Ed.  529,  18  Sup.  Ct.  155,  exonerating  vessel  keeping  her  proper  course 
from  liability  for  not  anticipating  gross  negligence  in  navigation  of  col- 
liding vessel;  Baltimore  etc.  B.  R.  Co.  v.  Wheeling  etc.  Transp.  Co.,  32 
Ohio  St.  141,  refusing  recovery  to  vessel  out  of  her  course  at  high  speed, 
colliding  with  barge  negligently  moored  without  a  light. 

Breach  of  local  rules  of  navigation  by  one  ship  as  cause  of  collision. 
Note,  19  E.  B.  0.  236. 

A  man  cannot  avail  himself  of  another's  negligence  and  fail  to  exercise 
ordinary  caution  in  avoiding  it. 

Approved  in  Metropolitan  etc.  Ry.  Co.  v.  Arnold,  67  E[an.  264,  72 
Pac.  858,  applying  rule  where,  though  decedent  was  negligent  in  going 
on  tracks,  yet  motorman  could  have  avoided  accident  by  exercise  of  proper 
care;  Royster  v.  Southern  Ry.  Co.,  147  N.  C.  350,  61  S.  E.  179,  holding 
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plaintifE  stepping  on  track,  knowing  train  was  closly  approaching,  could 
not  avail  himself  of  negligence  of  defendant;  Pennsylvania  R.  Co.  v. 
Reed,  60  Fed.  697,  9  C.  C.  A.  219,  allowing  plaintiff  boarding  a  moving 
train  to  recover  for  brakeman's  negligence  in^  attempting  to  assist  her; 
Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  558,  S5  L.  Ed.  273,  11  Sup. 
Ct.  655,  holding  plaintiff's  negligence  in  keeping  his  foot  in  a  dangerous 
position  did  not  bar  his  recovery,  where  defendant  could  have  avoided 
accident;  Moore  v.  Central  R.  R.  Co.,  24  N.  J.  L.  283,  refusing  to  allow 
stage-driver  to  recover  for  injury  from  negligence  of  railroad,  where, 
by  exercise  of  care,  he  could  have  avoided  accident. 

Measure  of  damages  resulting  from  collision  is  sum  sufficient  to  raise  tbe 
sunken  boat,  repair  her,  and,  where  she  is  not  under  a  charter-party,  market 
value  of  her  hire  while  being  refitted. 

Approved  in  Southern  Ry.  Co.  v.  Reeder,  152  Ala.  236,  126  Am.  St. 
Rep.  2S,  44  South.  701,  following  rule;  The  Loch  Trool,  150  Fed.  430, 
denying  demurrage  where  owners  had  two  other  seaworthy  vessels  laid 
up  and  repairs  on  injured  ship  not  commenced  until  seven  months  after 
accident;  The  North  Star,  140  Fed.  264,  allowing  demurrage  as  damages 
for  collision;  The  Cumberland,  135  Fed.  236,  where,  at  instance  of  claim- 
ant, cost  of  repairing  vessel  injured  in  collision  is  adopted  as  measure  of 
damages  to  libelant,  claimant  may  recover  demurrage  for  loss  of  use 
to  time  of  sale  where  she  was  sold  before  repairs  could  have  been  com- 
pleted ;  W.  S.  Keyser  &  Co.  v.  Jurvelius,  122  Fed.  222,  58  C.  C.  A.  664, 
considering  gross  yearly  earnings  in  connection  with  charter  stipulation 
for  demurrage  in  fixing  damages  for  delay;  Brent  v.  Thornton,  106  Fed. 
37,  45  C.  C.  A.  214,  refusing  to  admit  testimony  of  opportunities  of  tug 
to  make  money  while  illegally  detained ;  The  Saginaw,  95  Fed.  704,  holding 
owners  of  vessel  injured  in  collision  cannot  recover  demurrage  for  time 
vessel  was  delayed  in  making  repairs  where  they  suffered  no  actual  pecuni- 
ary loss  from  delay;  The  Energia,  61  Fed.  224,  holding  cargo  owner  may 
recover  as  damages  for  collision  average  charges  assessed  against  his  cargo 
in  foreign  port  of  destination,  though  such  charges  are  not  allowed  under 
our  law;  Cook  v.  Packard  Motor  Car  Co.,  88  Conn.  593,  602,  L.  B.  A. 
19160,  S19,  92  Atl.  415,  418,  applying  rule  in  case  of  injury  of  automobile; 
Carscallen  v.Coeur  D'Alene  etc.  Transp.  Co.,  15  Idaho,  456,  16  Ann.  Gas. 
644,  98  Pac.  625,  holding  probable  net  earnings  during  repair,  and  cost  of 
repair,  were  measure  of  damages  for  injury  to  pile-driver;  Overpeck  v. 
Rapid  City,  14  S.  D.  509,  85  N.  W.  991,  holding  where  horse  was  injured 
by  falling  into  open  ditch,  measure  of  damages  is  difference  in  value  of 
horse  before  and  after  injury,  together  with  cost  of  care  and  medicine; 
The  Heroine,  1  Ben.  227,  Fed.  Cas.  6416,  allowing  net  freight,  which  a 
vessel  was  about  to  earn  as  damages  for  collision;  Egbert  v.  Baltimore 
etc.  R.  R.  Co.,  2  Ben.  225,  Fed.  Cas.  4305,  allowing  net  freight,  which 
vessel  was  earning,  as  compensation  for  collision;  The  Gorgas,  10  Ben. 
667,  668,  Fed.  Cas.  5623,  allowing  one-third  of  net  freight  for  damages 
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to  injured  vessel,  where  voyage  womld  have  taken  fifteen  days,  and  she  was 
refitted  in  five  days;  The  Monitor,  3  Bias.  27,  Fed.  Cas.  9711,  allowing 
damages  for  injury  to  old  mast,  hnt  refusing  to  compel  payment  for  new 
one;  The  Momiiig  Star,  4  Biss!  72,  Fed.  Cas.  9817,  allowing  damages  for 
detention  of  injured  vessel  for  necessary  repairs;  Jolly  v.  Terre  Haute 
Bridge  Co.,  6  McLean,  248,  Fed.  Cas.  7441,  allowing  damages  for  ^tention 
for  repairs  caused  hy  collision  with  obstructing  bridge;  Dyer  v.  National 
etc.  Nav.  Co.,  14  Blatehf .  489,  Fed.  Cas.  4225,  allowing  as  damages  for  loss 
of  cargo  cost  at  port  of  shipment  and  expenses ;  New  England  etc.  Marine 
Ins.  Co.  V.  Dunham,  3  Cliff.  336,  Fed.  Cas.  10^55,  allowing  libelants  to 
recover  balance  of  damages  from  insurers,  after  partial  satisfaction  from 
eoiliding  vessel;  North  Shore  etc.  Ferry  ^o.  v.  The  Hugenots,  18  Fed. 
Cas.  381,  allowing  damages  for  detention  for  rei^airs  where  vessel  could 
have  been  profitably  chartered;  Philadelphia  etc.  Tow-Boat  Co.  v.  Phila- 
delphia etc.  R.  R.  Co.,  19  Fed.  Cas.  477,  applying  rule  of  damages  laid 
down  in  main  case  to  vessel  colliding  with  sight-pole  negligently  left  in 
river;  The  South  America  v.  Warran,  22  Fed.  Cas.  809,  allowing  market 
value  of  vessel's  hire  and  rejectii^  demurrage  figured  on  earning  capacity, 
as  damages  for  vessel's  detention;  Huron  Barge  Co.  v.  Turney,  79  Fed. 
lU,  holding  damages  for  detention  in  loading  and  unloading  is  probable 
net  earnings  of  vessel  during  period  of  detention;  The  Belgenland,  36 
Fed.  505,  allowing  as  damages  difference  in  charter-parties  where  vessel 
was  compelled  to  take  a  new  one  as  result  of  collision;  The  M.  J.  Sanford, 
37  Fed.  152,  allowing  as  damages  for  detention  of  injured  vessel  her  market 
value  during  period  of  detention,  ascertained  by  what  she  was  earning 
at  the  time;  The  J.  A.  Dumont,  34  Fed.  429,  allowing  as  damages  for 
detention  not  demurrage  fixed  by  charter-party,  but  market  value  esti- 
mated by  what  she  was  earning;  The  Hope,  5  Fed.  825,  2  Hask.  427,  allow- 
ing as  damages  for  total  loss,  freight  which  vessel  was  in  act  of  earning; 
Missouri  River  Packet  Co.  v.  Hannibal  &  St.  L.  R.  Co.,  1  McCraiy,  291, 
2  Fed.  294,  applying  rule  of  damages  laid  down  in  main  case  to  vessel 
colliding  with  obstruction  negligently  left  in  river;  The  Schooner  Catha- 
rine V.  Dickinson,  17  How.  175,  15  L.  Ed.  234,  holding  measure  of  damages 
is  actual  cost  incurred  in  raising  and  repairing  sunken  vessel;  The  Balti- 
more, 8  Wall.  386,  387,  19  L.  Ed.  465,  making  no  deduction  for  new 
materials  in  place  of  old,  in  allowing  damages  for  restoring  vessel  injured 
by  collision ;  The  Scotland,  105  U.  S.  36,  26  L.  Ed.  1005,  allowing  as  damages 
salable  value  at  port  of  destination  of  lost  guano  having  no  market  value 
at  port  of  shipment;  The  Potomac,  105  U.  S.  632,  26  L.  Ed.  1194,  taking 
average  of  net  profits  of  season's  trips  as  measure  of  damages  for  period 
of  detention  of  injured  vessel;  Shelbyville  etc.  R.  R.  Co.  v.  Lewark,  4 
Ind.  474,  applying  rule  laid  down  in  main  case  to  injury  to  wagon  by 
railroad  train ;  Glass  v.  Garber,  55  Ind.  341,  holding  plaintiff,  losing  license 
through  defendant's  negligence,  entitled  to  damages  for  loss  of  use  of 
house  during  suspension  of  business;  Keyes  v.  Minneapolis  etc.  Ry.  Co., 
36  Minn.  295,  30  N.  W.  890,  applying  rule  of  damages  of  main  case  to 
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injury  to  horses  by  ft  railroad  train;  Missouri  River  Packet  Co.  ▼.  Hannibal 
etc.  R.  R.  Co.,  79  Mo.  494,  allowing  ^Jiarter  value  of  boat  during  period 
of  detention  and  cost  of  repairs  as  damages  for  collision  with  unlawful 
bridge;  The  Conqueror,  166  U.  S.  126,  41  L.  Ed.  945,  17  Sup.  Ct.  516, 
holding  that  in  absence  of  market  value,  value  of  use  to  owner  at  time 
of  injury  as  shown  by  his  books  is  proper  measure  of  damages  for  an 
illegal  detention;  The  Ambria,  166  U.  S.  421,  41  L.  Ed.  1062,  17  Sup. 
Ct.  617,  refusing  damages  for  loss  of  profits  of  charter-party  not  yet 
entered  upon ;  Cincinnati  v.  Evans,  5  Ohio  St.  604,  allowing  as  damages  for 
removal  of  building  by  city,  value  of  use  of  property  to  injured  party, 
but  not  loss  of  profits  which  he  might  have  realized  from  his  interrupted 
business.  ^ 

Distinguished  in  The  Cayuga,  2  Ben.  126,  Fed.  Cas.  2535,  holding  dam- 
ages for  injury  to  ferry-boat  measured  by  receipts  while  running,  not  by 
market  value;  The  R.  L.  Maybey,  4  Blatchf.  440,  Fed.  Cas.  11,871,  refusing 
to  allow  damages  for  loss  of  probable  employment  as  being  too  uncertain; 
The  Hermann,  4  Blatchf.  442,  Fed.  Cas.  6408,  refusing  to  allow  charge  for 
lay  days  fixed  by  charter  as  damages  for  detention. 

Explained  in  The  Aleppo,  7  Ben.  125,  128,  132,  Fed.  Cas.  158,  holding 
that  proper  compensation  for  loss  of  cargo  is  its  cost  at  place  of  shipment, 
with  expenses  and  interest  and  insurance;  The  Mayflower,  1  Brown,  380, 
384,  385,  Fed.  Cas.  9345,  holding  that  in  absence  of  market  value,  value 
of  vessel's  use,  estimated  on  previous  and  subsecpent  earnings,  is  proper 
basis  for  damages  for  detention. 

Limitied  in  The  W.  H.  Clark,  5  Biss.  310,  Fed.  Cas.  17,482,  allowing 
damages  for  detention  of  injured  vessel  for  repairs,  but  deducting  wear 
and  tear  while  in  use. 

Conclusiveness  of  bills  of  lading.    Note,  80  Am.  St.  Bep.  635. 
Interest  on  sum  allowed  as  damages.    Note,  18  L.  R.  A.  454. 
Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  62,  64. 
Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  10. 

Miscellaneous.  Cited  in  Green  v.  Steamer  Helen,  5  Hughes,  122,  1  Fed. 
922,  refusing  to  enforce  statutory  penalty  against  vessel  unlawfully 
anchored,  and  dividing  damages  where  colliding  vessel  was  also  n^ligent; 
Cox  V.  Northwestern  Stage  Co.,  1  Idaho,  381,  erroneously. 

13  How.  115-150,  14  I«.  Ed.  75,  MITCHEIJf  ▼.  HABMONT. 

It  Is  proper  for  a  United  States  court  to  follow  the  practice  of  the  State 
in  which  it  is  sitting,  and  to  sum  up  the  evidence  and  express  its  opinion  to 
the  jury. 

Approved  in  United  States  v.  Oppenheim,  228  Fed.  228,  approving  in- 
struction calling  attention  to  evidence  bearing  on  particular  question; 
Pittsburgh  Ry.  Co.  v.  Bloomer,  146  Fed.  721,  77  C.  C.  A.  146,  upholding 
instruction  in  action  against  street  railway  for  injury  to  passenger,  by 
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being  tlirown  by  sudden  starting  of  ear;  United  States  v.  Schneider,  21 
D.  C.  427,  holding  jndge  properly  expressed  opinion  on  facts;  United 
States  V.  Mnrphy,  McAr.  &  M.  ^D.  G.)  381,  holding  court  could  give  opinion 
on  evidence;  State  v.  Davison,  74  N.  H.  20,  64  Atl.  766,  instruction  con- 
sidered and  held  not  erroneous  charge  on  weight  of  evidence;  Charter  Oak 
Life  Ins.  Co.  v.  Rodel,  95  U.  S.  238,  24  L.  Ed.  484,  sustaining  ruling  of 
trial  court,  refusing  to  instruct  jury  to  find  for  defendant,  because  of 
deceased's  insanity;  Vicksburg  etc.  R.  R.  Co.  v.  Putnam,  118  U.  S.  553, 
30  L.  Ed.  258,  7  Sup.  Ct.  2,  sustaining  right  of  Federal  circuit  judge  to 
comment  on  defendant's  liability,  notwithstanding  Georgia  statute  to  the 
contrary;  Hayes  v.  United  States,  32  Fed.  663,  holding  judge's  comments 
on  testimony  in  prosecution  for  obstructing  administration  of  justice,  not 
error;  State  v.  Hodge,  50  N.  H.  520,  sustaining  refusal  to  instruct  that 
possession  of  stolen  property  raised  presumption  of  guilt. 

Distinguished  in  State  v.  Heaton,  23  W.  Va.  789,  reversing  case  because 
of  instruction  that  possession  of  stolen  property  raises  presumption  of 
guilt. 

While  no  citizen  can  lawfully  trade  with  a  public  enemy,  if  he  does  so 
by  authozization  of  the  constituted  authorities,  his  property  is  not  liable  to 
seizure. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  235,  45  L.  Ed.  1083, 
21  Sup.  Ct.  767,  holding  duties  exacted  on  imports  from  America  to  Porto 
Rico,  from  time  of  possession  till  ratification  of  treaty,  were  legally  ex- 
acted under  war  power. 

Contract  with  alien  enemies.    Note,  96  Am.  Dec.  628. 

In  order  to  justify  the  destruction  of  private  property  to  prevent  its 
falling  into  the  hands  of  the  enemy,  or  its  impressment  for  public  use,  the 
danger  must  be  immediate  or  the  necessity  urgent;  therefore,  the  seizure  and 
exposure  to  destruction  of  private  property  by  an  olB.cer,  to  insure  the  success 
of  a  contemplated  expedition,  is  a  trespass. 

Approved  in  United  States  v.  Lynch,  188  U.  S.  477,  47  L.  Ed.  551,  23 
Sup.  Ct.  359,  upholding  right  of  government  to  erect  dams  to  improve 
harbors;  Sheriff  v.  Turner,  119  Fed.  784,  holding  iiy unction  is  not  proper 
remedy  against  army  officer  acting  under  orders  and  constructing  sewer 
from  public  building  to  stream  which  it  is  alleged  it  will  pollute;  Ex  parte 
Gardner,  84  Kan.  272,  S3  L.  R.  A.  (N.  S.)  956,  113  Pac.  1057,  holding  void 
statute  providing  railway  fare  of  one  cent  per  mile  to  State  militia  on 
duty;  Commonwealth  v.  Shortall,  206  Pa.  St.  173,  174,  55  Atl.  955,  956, 
holding  member  of  militia  called  out  to  suppress  disorder,  in  performance 
of  duty  and  under  order  of  officer  who  committed  homicide  is  excusable, 
unless  it  was  manifestly  beyond  scope  of  authority;  dissenting  opinion 
in  State  v.  Brown,  71  W.  Va.  537,  Ann.  Gas.  19140,  1,  45  L.  R.  A.  (N.  S.) 
996,  77  S.  E.  251,  majority  holding  martial  law  could  be  instituted  in 
magisterial  district  in  county,  and  offenders  .subjected  to  trial  by  military 
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eouxi  though  oivil  oonrts  were  sitting;  Raymond  v.  Thomas,  91  IT.  S.  716, 
28  L.  Ed.  485,  holding  order  of  commanding  offieer  in  South  Carolina, 
annnlling  deeree  by  Conrt  of  Chancery  o£  that  State,  void;  Johnson  ▼. 
Jones,  44  HL  159,  92  Am.  Dec.  172,  holding  arrest  of  member  of  disloyal 
society  by  authority  of  martial  law,  exercised  at  great  distance  from  seat 
of  war,  ill^^  and  deputy  marshab  liable;  Jones  v.  Commonwealth,  1 
Bush,  39,  89  Am.  Dec  608,  holding  officer  liable  for  seizure  of  slaves  where 
there  was  no  necessity  or  danger  of  their  falling  into  the  enemy's  hands; 
Farmer  v.  Lewis,  1  Bush,  69,  89  Am.  Dec.  612,  holding  seizure  of  hogs 
by  military  officer  not  justifiable,  because  of  disloyal  sentiments  of  their 
owner;  Short  v.  Wilson,  1  Bush,  354,  holding  action  for  tortious  taking 
of  mare  not  transferable  to  Federal  court  under  act  of  March  3,  1863, 
there  being  no  allegation  of  necessity  for  the  taking;  Terrill  v.  Rankin, 
2  Bush,  456,  92  Am.  Dec.  501,  holding  lieutenant  liable  for  rifling  vaults 
of  a  bank  under  general's  orders,  it  not  being  a  proper  act  under  laws  of 
war;  Sellards  v.  Zomes,  5  Bush,  91,  holding  impressment  of  horse  for  pur- 
suit unjustified,  because  unnecessary;  Ferguson  v.  Loar,  5  Bush,  693,  hold- 
ing Confederate  soldier's  seizure  of  Federal  officer's  mule  unjustified  by 
necessity  and  Confederate  liable;  Holmes  v.  Sheridan,  1  Dill.  355,  Fed. 
Cas.  6644,  in  chaise  to  jury  in  action  for  herd  of  cattle  seized  to  feed 
army;  Campbell  v.  James,  17  Blatchf.  54,  Fed.  Cas.  2361,  holding  public 
officer  not  justified  in  time  of  peace  in  infringing  patent  for  postoffice 
marking;  The  Onrust,  6  Blatchf.  534,  Fed.  Cas.  10,540,  holding  necessities 
justified  impressment  of  vessel,  and  excused  her  delay  in  executing  charter- 
party;  Brady  v.  Atlantic  Works,  4  Cliff.  412,  Fed.  Cas.  1794,  holding 
patents  could  not  be  infringed  by  public  officers  in  time  of  peace  for  public 
use ;  Caiy  Library  v.  Bliss,  151  Mass.  .379,  7  L.  R.  A.  771,  25  N.  E.  95, 
holding  that  statute  authorizing  town  trustees  to  take  a  library  devoted  to 
public  use,  unconstitutional;  Miller  v.  Horton,  152  Mass.  544,  548,  28  Am. 
St.  Bep.  858,  856,  10  L.  B.  A.  117,  119,  26  N.  £.  101,  102,  holding  health 
officer  liable  for  killing  healthy  horse  in  belief  that  it  had  a  conti^ious 
disease;  McLaughlin  v.  Green,  50  Miss.  465,  holding  necessity  of  destroy- 
ing liquor  to  prevent  drunkenness  among  soldiers,  a  question  for  the  jury; 
8.  c,  p.  466,  holding  seizure  of  liquor  after  active  hostilities  had  ceased 
and  martial  rule  over,  unjustifiable;  Yost  v.  Stout,  4  Cold.  212,  94  Am. 
Dec.  198,  holding  seizure  by  Confederates  of  mule  team  within  Confed- 
erate lines  unjustifiable  and  soldiers  liable;  Bowles  v.  Lewis,  48  Mo.  34, 
8  Am.  Rep.  87,  holding  defendant  in  replevin  suit  for  property  sold  to 
him  by  United  States  provost  marshal  would  have  to  show  that  sale  was 
authorized  by  usage  of  war  to  sustain  his  title;  Taylor  v.  Jenkins,  24  Ark. 
342,  88  Am.  Dec.  778,  holding  unjustified  seizure  of  mule  of  citizen  resid- 
ing within  permanently  established  military  lines,  not  a  divesting  of  his 
title ;  Cammeyer  v.  Newton,  94  U.  S.  234,  24  L.  Ed.  75,  holding  patent  still- 
water  dam  could  not  be  infringed  by  public  engineer  for  public  use; 
Clark  V.  Mitchell,  64  Mo.  567,  holding  that  payment  of  rent  to  provost 
marshal,  under  order  of  military  commander,  was  no  defense  to  action 
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on  the  lease,  being  paypent  to  trespasser;  Bryan  v.  Walker,  64  N.  C. 
143,  holding  necessity  for  seizure  of  wagon  for  transportation  of  soldiers 
not  shown  and  defendant  liable ;  Eastern  ^tc.  Asylum  v.  Garrett,  27  Gratt. 
173,  allowing  trover  against  an  asylum  for  food  seized  by  military  author- 
ities for  its  benefit;  Merritt  v.  Mayor,  5  Cold.  100,  holding- court  should 
charge  jury  that  of&cer's  trespass  on  private  property  for  benefit  of  third 
person  is  justifiable  only  after  proof  of  its  necessity. 

Distinguished  in  Ex  parte  Jones,  71  W.  Va.  575,  587,  Ann.  Gas.  19140, 
81,  45  L.  R.  A.  (N.  8.)  1030,  77  S.  E.  1033,  1038,  holding  declaration  that 
portion  of  State  was  in  state  of  war  made  inhabitants  technically  enemies, 
and  jurisdiction  of  militaiy  court  extended  to  citizens;  United  States  v. 
Irwin,  127  U.  S.  132,  32  L.  Ed.  102,  8  Sup.  Ct.  1036,  holding  act  of  July  8, 
1886,  did  |iot  authorize  Court  of  Claims  to  give  judgment  for  losses  con* 
sequent  upon  refusal  of  commander  to  allow  supply  trains  to  enter 
hostile  country ;  Drehman  v.  Stif el,  41  Mo.  202,  207,  97  Am.  Dec.  271,  275, 
holding  under  local  statute  that  urgent  necessity  for  destruction  of  prop- 
erty would  be  presumed  from  proof  of  military  authority,  and  question 
not  one  for  jury;  Williams  v.  Wickerman,  44  Mo.  486,  holding  purchaser 
from  quartermaster  of  mare  impressed  by  government  to  meet  a  necessity 
had  good  title ;  Dow  v.  Johnson,  100  U.  S.  169,  25  L.  Ed.  686,  holding  gen- 
eral not  liable  for  seizure  of  property  in  hostile  country  for  supply  of 
army. 

Liability  of  soldiers  for  destroying  property  during  war.    Note,  87 
Am.  Dec.  509. 

Civil  liability  of  military  officer  to  citizen  for  acts  done  by  officer. 
Note,  89  Am.  Dec.  612,  613. 

Martial  law.    Note,  Ann.  Oas.  1914C,  26. 

Continuance  of  constitutional  guaranties  during  war  or  insurrection. 
Note,  45  L.  R.  A.  (N.  8.)  1023. 

Officer  taking  itroperty  for  public  use  In  case  of  an  emergency  Is  not  tres- 
passer, but  tbe  government  muA  make  full  compensation  to  the  owner. 

Approved  in  United  States  v.  Russell,  13  Wail.  628,  20  L.  Ed.  475, 
reimbursing  owner  of  officered  and  manned  vessel  impressed  during  the 
Rebellion;  The  Onrust,  6  Blatchf.  534,  Fed.  Cas.  10,540,  holding  delay 
in  executing  charter-party  justified  by  impressment  of  vessel;  Williams 
V.  Wickerman,  44  Mo.  486,  holding  purchaser  from  quartermaster  of  mare 
impreii^ed  by  government  had  good  title;  United  States  v.  Pacific  R.  R. 
Co.,  120  U.  S.  239,  SO  L.  Ed.  638,  7  Sup.  Ct.  496,  holding  oyfner  of  railroad 
not  liable  for  c«st  of  bridge  destroyed  and  rebuilt  by  military  necessity; 
McLaughlin  v.  Green,  50  Miss.  462,  holding  officer  liable  for  destroying 
liquor  to  prevent  drunkenness  among  soldiers. 

Distinguished  in  Cammeyer  v.  Newton,  94  U.  S.  234,  24  L.  Ed.  75,  hold- 
ing^ patent  for  still-water  dam  could  not  be  infringed  by  public  engineer 
rv— sa 
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for  public  use;  Brady  v.  Atlantic  Works,  4  C^^ff.  412,  Ped.  Cas.  1794^ 
holding  government  shipboilder  not  authorized  to  infringe  patent  improv- 
ing dredging  boat. 

Military  officer  cannot  Justify  his  trespass  in  taking  private  property  by 
producing  ^e  order  of  his  superior. 

Approved  in  Sexlehner  v.  Eisner,  140  Fed.  941,  holding  executive  officers 
of  corporation  jointly  liable  with  it  for  infringement  of  trademark; 
O'Reilly  De  Camara  v.  Brooke,  135  Fed.  387,  holding  military  Governor  of 
Cuba  personally  liable  for  deprivation  of  franchise  to  conduct  slaughter- 
house in  Havana,  granted  under  Spanish  law;  Chattahoochee  Brick  Co. 
V.  Goings,  135  Ga.  536,  69  S.  E.  868,  holding  detention  of  convict  after 
term  by  lessee  of  convict  labor  not  rendered  legal  by  faqt  that  he  was 
in  custody  of  warden;  Franks  v.  Smith,  142  Ky.  250,  Ann.  Gas.  1912D, 
319,  L.  R.  A.  1915A,  1141, 134  S.  W.  492,  and  Fluke  v.  Canton,  31  Okl.  738, 
123  Pac.  1058,  both  applying  rule  to  member  of  State  militia;  Poindexter 
V.  Greenhow,  114  U.  S.  287,  29  L.  Ed.  192,  5  Sup.  Ct.  912,  holding  treas- 
urer, who  distrained  property  under  void  tax  law,  could  not,  in  action 
against  him  for  detinue,  substitute  State  as  defendant,  ousting  court's 
jurisdiction ;  Skeen  v.  Monkeimer,  21  Ind.  4,  holding  order  of  superior 
offic^  did  not  justify  deputy  provost  marshal  in  imprisoning  a  citizen 
upon  suspicion  of  some  crime;  Jones  v.  Commonwealth,  1  Bush,  40,  89 
AlUL  Dec.  609,  holding  provost  marshal  liable  for  seizing  slaves  under 
orders  of  superior,  who  had  no  authority  over  private  property;  Terrill 
V.  Rankin,  2  Bush,  456,  92  Am.  Dec.  501,  holding  lieutenant  liable  for 
rifling  vaults  of  bank  under  orders  o&  general ;  Hogue  v.  Penn,  3  Bush, 
666,  96  Am.  Dec.  276,  holding  captain  of  troop  could  not  justify  destruction 
of  property  and  use  of  stables  by  orders  of  his  superior ;  Ferguson  v.  Loar, 
5  Bush,  694,  holding  Confederate  soldier  could  not  justify  seizure  of 
Federal  officer's  mule  by  order  of  superior  to  recruit  and  mount  a  detach- 
ment; Reagan  v.  Farmers'  Loan  etc.  Co.,  154  U.  S.  391,  38  L.  Ed.  1021, 

14  Sup.  Ct.  1052,  holding  action  against  railroad  rate  commissioners  to 
decree  rates  unjust  not  an  action  against  State,  empowering  commis- 
sioners; Estes  V.  Worthington,  24  Blatchf.  344,  30  Fed*.  465,  holding  plea 
to  bill  for  infringements  that  defendants  acted  as  agents  of  another,  bad; 
Armstrong  v.  Savannah  Soap  Works,  53  Fed.  126,  holding  directors  proper 
parties  in  action  against  corporation  for  infringement  of  trademark; 
Holmes  v.  Sheridan,  1  Dill.  357,  Fed.  Cas.  6644,  in  charge  to  jury  in 
action  for  herd  of  cattle  seized  to  feed  army ;  Yosfr  v.  Stout,  4  Cold.  212, 
94  Am.  Dec.  198,  holding  soldiers  seizing  mule-team  under  orders  of 
superior  officer  liable;  Head  v.  Porter,  48  Fed.  486,  holdlhg  officer  acting 
under  government  orders  liable  for  infringing  cartridge  retractor  patent; 
Clark  V.  Mitchell,  64  Mo.  567,  holding  in  action  for  rent  that  payment 
to  provost  marshal  under  order  of  military  commander  was  no  defense; 
Stanley  v.  Schwalby,  85  Tex.  355,  19  S.  W.  267,  holding  army  officers 
occupying  land  under  orders  of  superior  liable  for  illegal  use  and  occupa- 
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tion;  United  States  v,  Schwalby,  8  Tex.  Civ.  App.  682,  29  S.  W.  92,  hold- 
ing defendant  commander  of  fort  cannot  in  action  of  ejectment  oust  State 
court's  jurisdiction  by  pleading  the  authority  of  the  United  States ;  Hedges 
V.  Price,  2  W.  Va.  226,  94  Am.  Dec.  511,  holding  plea  of  authority  of 
Confederate  government  no  defense  to  action  of  trespass  to  carrying  off 
goods ;  National  Cash  Register  Co.  v.  Leland,  94  Fed.  507,  37  C.  C.  A.  372, 
holding  directors  of  corporation  liable  for  infringements  made  under  their 
direction;  dissenting  opinion  in  Dow  v.  Johnson,  100  p.  S.  171,* 26  L.  Ed. 
037,  majority  holding  general  seizing  property  in  hostile  country  for 
supply  to  army  not  amenable  to  courts  of  that  country  to  justify  his  act; 
dissenting  opinion  in  Beckwith  v.  Bean,  98  U.  S.  303,  26  L.  Ed.  137, 
majority  holding  evidence  tHat  plaintiff,  illegally  arrested,  was  guilty  of 
another  crime  unknown  to  arresting  officer,  admissible  in  mitigation  of 
damages  in  action  for  false  imprisonment  against  latter;  Christian  Co. 
Bank  v.  Rankin^  2  Duvall,  504,  87  Am.  Dec.  507,  holding  destruction  of 
courthouse  gave  county  cause  of  action  against  soldiers  destroying  it;  The 
La  Manche,  2  Sprague,  220,  Fed.  Cas.  8004,  discussing  what  constitutes 
probable  cause  which  will  justify  a  capture. 

Distinguished  in  Glucose  Sugar  etc.  Co.  v.  St.  Louis  Syrup  etc.  Co.,  135 
Fed.  641,  president  of  solvent  corporation  cannot  be  joined  with  corpora- 
tion as  defendant  in  bill  for  injunction  and  accounting  for  infringement 
of  patent  by  corporation;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S. 
452,  27  L.  Ed.  994,  3  Sup.  Ct.  297,  holding  State  a  necessary  party  in 
foreclosure  proceedings  affecting  bonds  issued  by  State;  Riggs  v.  State, 
3  Cold.  87,  91  Am.  Dec.  273,  holding  private,  part  of  a  detail  which  is 
ordered  to  shoot  a  man,  not  liable  unless  proved  to  have  done  the  killing. 

Protection  of  officer  by  process  not  fair  on  its  face.    Note,  21  Am. 
Dec.  200. 

Civil  liability  of  military  and  naval  officers.    Note,  42  Am.  Dec.  66,  56« 

Coercion  as  a  defense  to  crime.    Note,  106  Am.  St.  Rep.  727. 

Necessity  as  excuse  or  justification  for  trespass.    Note,  16  Ann.  Oaa. 
1156. 

Responsibility  of  soldiers   and  militiamen.    Note,  L.  B.   A.   1916A, 
1144, 1145, 1146,  1153, 1166. 

'Where  an  officer  commits  a  trespass  on  private  property  in  a  foreign 
country,  tbe  Circuit  Court  for  any  district  in  which  the  defendant  can  be 
found  has  jurisdiction  if  the  citizenship  of  the  parties  is  diverse. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  389,  holding 
Federal  court  had  jurisdiction  of  writ  to  enjoin  State  officers  from  en- 
forcing payment  of  taxes  under  alleged  void  assessment;  St.  Louis  etc. 
R.  Co.  V.  Allen,  181  Fed.  722,  holding  Federal  court  had  jurisdiction  to 
enjoin  enforcement  by  State  railroad  commission  of  order  made  without 
authority;  Vacuum  Oil  Co.  v.  Eagle  Oil  Co.,  154  Fed.  875,  holding 
fact  that  subject  matter  of  equity  suit  was  in  foreign  country  did  not 
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affect  power  of  court  having  jnnBdiction  of  partm;  Sandoval  v.  Ran- 
dolph, U  Ariz.  377,  96  Pac.  121,  holding  action  for  jnoney  had  and  re- 
ceived conld  be  brought  wherever  defendants  could  be  served  with  pro- 
cess; dissenting  opinion  in  Slater  v.  Mexican  National  R.  R.  Co.,  194 
U.  S.  134,  48  L.  Ed.  906,  24  Sup.  Ct.  681,  majority  denying  Federal 
court's  jurisdiction  over  action  founded  on  liabili^  for  death  by  wrong- 
ful act  created  by  Mexican  laws. 

Distingtiished  in  Coolidge  v.  Guthrie,  1  Flipp.  101,  Fed.  Cas.  3186,  re- 
fusing jurisdiction  over  action  by  citizen  of  seceding  State,  against  pur- 
chaser from  Federal  officer  of  seized  property. 

Act  of  1842  does  not  repeal  section  23  of  Judiciary  act  and  does  not 
apply  to  Judgments  of  this  court,  and,  under  the  eighteenth  rule  of  the; 
Supreme  Court,  interest  will  he  allowed  on  an  affirmed  Judgment  of  «the  Cir- 
cuit Court,  at  the  rate  of  six  per  cent  from  date  when  signed  in  the  Circuit 
Court  until  paid. 

Approved  in  Woodbury  v.  District  of  Columbia.  8  Mackey  (D.  C),  164, 
165,  holding  judgment  for  tort  bore  interest  at  six  per  cent  from  re- 
covery; Perkins  v.  Foumiquet,  14  How.  332,  14  L.  Ed.' 448,  and  Wash- 
ington etc.  R.  R.  Co.  V.  Harmon,  147  U.  S.  689,  37  L.  Ed.  291,  13  Sup. 
Ct.  563,  refusing  interest  on  judgment  in  action  of  tort  in  Supreme  Court 
of  District  of  Columbia;  West  Wisconsin  Ry.  Co.  v.  Foley,  94  U.  S.  101, 
24  L.  Ed.  71,  la3ring  down  rule  for  damages  for  suing  out  writ  of  error 
merely  for  delay. 

Distinguished  in  Metcalf  v.  Watertown,"  68  Fed.  863,  16  C.  C.  A.  37, 
allowing  interest  on  verdict  after  mandate  reversing  judgment  until 
entry  of  new  judgment. 

In  an  action  of  trespass  against  a  military  officer  for  loss  of  property 
seized  by  him,  trial  court's  charge  to  the  Jury  examined  and  held  improper^ 
as  extending  to  weight  and  effect  of  evidence. 

Approved  in  Hunt  v.  Pooke,  1  Abb.  (U.  S.)  668,  Fed.  Cas.  6895,  lay- 
ing down  rules  that  govern  Circuit  Courts  in  granting  a  new  trial  where 
verdict  against  evidence. 

Proper  subjects  of  instructions  and  when  judges  may  comment  upon 
evidence.    Note,  72  Am.  Dec.  641. 

Personal  liability  of  officers  of  eorporationa  to  third  persona.  Note, 
48  Am.  St.  Rep.  922. 

Liability  of  servant  or  agent  for  eonversion,  trespass  or  other 
positive  tort  against  third  parties  under  orders.  Note,  50  L.  R.  A. 
645. 

13  How.  150-161,  151-173,  14  L.  Ed.  00,  91,  BUCKENGHAM  v.  McLEAN. 

Motion  to  dismiss  an  appeal  for  failure  to  serve  the  citation  on  appeal 
must  be  at  the  first  possible  term  on  an  appearance  entered  for  that  purpose, 
the  objection  being  waived  by  a  general  appearance. 
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Approved  in  Blair  ▼.  Henderson,  49  W.  Va.  286,  38  S.  E.  553,  uphold- 
ing judgment  before  justice  in  action  by  infant  by  next  friend,  when 
summons  was  not  objected  to  by  special  appearance;  State  v.  Thacker 
Coal  etc.  Coke  Co.,  49  W.  Va.  142,  38  S.  E.  540,  holding  where  general 
appearance  is  entered,  defendant  cannot  subsequently  enter  special  ap- 
pearance to  take  advantage  of  defective  process  or  execution  thereof; 
dissenting  opinion  in  Fisher  v.  Crowley,  57  W.  Va.  329,  50  S.  E.  428, 
majority  holding  material  defect  in  summons  in  court  of  record  with 
respect  to  time  or  place  of  return  is  not  waived  by  pleading  to  merits 
after  overruling  motion  to  quash,  to  which  exception  taken;  Chaffee  v. 
Hayward,  20  How.  210,  16  L.  Ed.  805,  defect  of  clerk's  signing  citation 
on  appeal,  instead  of  judge,  held  cured  by  general  appearance;  Schwa- 
bacher  v.  Wells,  1  Wash.  Ter.  608,  holding  defective  service  of  notice 
of  praecipe  cured  by  filing  joinder  in  error;  Mahany  v.  Kephart,  15 
W.  Va.  618,  holding  nonresident  defendant  appearing  in  an  action  in- 
stituted by  attachment  subject  to  a  personal  judgment;  Renaud  v.  Ab- 
bott, 316  U.  S.  281,  29  L.  Ed.  630,  6  Sup.  Ct.  1194,  denying  motion  to  dis- 
miss appeal  for  defective  service  of  citation  because  not  made  promptly 
on  s|>ecial  appearance  for  that  purpose;  Pearce  v.  Thackeray,  13  Fla.  577, 
holding  insufficiency  of  notice  of  proceedings  to  re-establish  lost  judgment- 
roll  and  execution  waived  by  appearance ;  Bank  of  Valley  v;  Bank  of  Berk- 
eley, 3  W.  Va.  391,  holding  defendant  waived  objections  to  defective  process 
by  motions  to  continue;  Shepherd  v.  Brown,  30  W.  Va.  18,  3  S.  E.  189, 
holding  failure  to  serve  notice  to  appear  on  motion  against  sheriff,  in 
time,  waived  by  general  appearance  and  continuance. 

Distinguished  in  Carroll  v.  Dorsey,  20  How.  207,  16  L.  Ed.  804,  holding 
failure  to  fix  return  day  for  writ  of  error  and  to  file  transcript,  were 
jurisdictional  defects  not  waived  by  appellee's  general  appearance; 
Moynahan  v.  Wilson,  2  Flipp.  135,  Fed.  Cas.  9897,  holding  that  filing 
petition  for  removal  does  not  waive  fraud  in  service  of  process;  Con- 
verse V.  Warren,  4  Iowa,  172,  holding  defective  service  not  waived  by 
general  appearance  and  pleading  after  objection  overruled;  Steele  v. 
Harkness,  9  W.  Va.  24,  holding  defendant  proceeding  to  trial,  after  ob- 
jection to  process  by  attachment  overruled,  did  not  waive  objection. 

Practice    and    procedure    governing    transfer    of    causes    to    Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  85S. 

Appeal  In  equity  brings  up  all  matters  decided  to  appellants  prejudice, 
including  a  prior  decree,  an  appea)  ftom  which  was  dismissed. 

Approved  in  dissenting  opinion  in  Heinze  v.  Butte  etc.  Min.  Co.,  126 
Fed.  29,  61  C.  C.  A.  63,  majority  holding  appellate  court  cannot  on  facts 
say  that  trial  court  abused  its  powers  in  directing  receiver  to  operate 
mines,  title  to  which  was  in  dispute;  Mackaye  v.  Mallory,  79  Ffed.  2,  24 
C.  C.  A.  420^  holding  order  of  revival  of  suit  not  a  final  appealable  decree. 
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Where  respondent  to  an  asBignee's  bill  to  relieve  ^stock  from  encombranceB 
sets  up  no  claim  to  tlie  stock,  be  cannot  appeal  from  a  decree  for  not  award- 
ing to  Um  wliat  he  does  not  claim. 

Approved  in  The  William  Bagaley,  6  Wall.  412,  19  L.  Ed.  691,  holding 
that  parties  not  parties  to  litigation  in  District  Court  in  proceedings  in 
prize  could  not  appeal  from  decree ;  New  Orleans  etc.  Mail  Co.  v.  Flanders, 
12  Wall.  136,  20  L.  Ed.  260,  holding  respondent  who  failed  to  appeal  from 
erroneous  part  of  decree  could  not  be  heard  for  reversal. 

Review,  on  appeal  from  final  judgment  of  interlocutory  appealable 
order,  decision,  etc.,  not  theretofore  appealed  from.  Note,  11  Ann. 
Oaa.  662.  — 

Where,  as  in  Ohio,  a  Judgment,  by  operation  of  law,  creates  a  lien  on 
the  property  of  the  judgment  debtor,  a  confession  of  Judgment  by  a  debtor^ 
through  a  power  of  attorney,  is  equivalent  to  the  debtor's  giving  a  security^ 
Within  the  meaning  of  section  2  of  the  Bankrupt  Act. 

Approved  in  dissenting  opinion  in  Wilson  v.  Nelson,  183  U.  S.  200, 
46  L.  Ed.  162,  22  Sup.  Ct.  78,  majority  holding  where  debtor  gives  creditor 
irrevocable  power  to  confess  judgment  on  note,  judgment  and  execution 
secured  within  four  months  of  bankruptcy  are  a  preference;  Davis  v. 
Anderson,  6  N.  B.  R.  149,  7  Fed.  Cas.  104,  holding  judgment  creditors 
must  prove  their  debt  and  foreclose  under  authority  of  bankruptcy  court 
just  as  other  secured  creditors;  Pauley  v.  Cauthom,  101  Ind.  93,  hold- 
ing discharge  of  bankrupt  did  not  relieve  his  land  from  lien  of  judgment 
antedating  the  adjudication. 

Insolvency  is  the  simple  inability  to  pay  as  debts  become  payable. 
Approved  in  Regina  Music  Box  Co.  v.  Otto,  65  N.  J.  Eq.  587,  66  AtL 
717,  where  corporation  borrows  money  on  mortgages  and  knows  that  if 
it  fails  to  secure  loan  it  may  suspend  business,  it  does  not  contemplate 
insolvency  within  meaning  of  P.  L.  1896,  p.  298,  §  64;  In  re  Palmer,  3 
N.  B.  R.  283  (74),  18  Fed.  Cas.  1019,  holding  mortgage  to  creditors  hav- 
ing notice  of  debtor's  inability  to  meet  his  obligations  void;  In  re  Randall,. 
Deady,  563,  3  N.  B.  R.  23  (5),  Fed.  Cas.  11,551,  holding  debtor  whose 
assets,  though  nominally  greater  than  liabilities,  would  be  less  than  his 
debts  if  realized  under  legal  process,  insolvent;  In  re  Gay,  1  Hask.  117, 
Fed.  Cas.  5279,  holding  debtor  mortgaging  his  stock  for  its  full  amount, 
unable  to  liquidate  his  debts,  insolvent;  In  re  Doyle,  1  Holmes,  64,  Fed. 
Cas.  4050,  holding  trader  relying  on  indulgence  of  his  creditors  unable  to 
meet  his  debts  as  due,  insolvent;  in  charge  to  jury  in  In  re  Bininger,  7 
Blatchf.  264,  Fed.  Cas.  1420,  defining  '*  insolvency, "  under  section  39, 
act  of  1867;  In  re  Walton,  Deady,  443,  Fed.  Cas.  17,128,  holding  that 
confession  of  judgment  by  an  insolvent  was  an  act  of  bankruptcy. 

Security  la  given  by  a  debtor  "in  contemplation  of  bankruptcy,**  within 
the  meaning  of  section  2  of  the  Bankrupt  Act  of  1841,  where  he  contem- 
plates an  application  to  be  declared  a  bankrupt  and  not  merely  insolvency. 
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Approved  in  Tripp  v.  Mitschrich,  211  Fed.  427,  428,  128  C.  C.  A. 
96,  holding  transfer  to  attorney  not  made  in  contemplation  of  bank- 
ruptcy; In  re  Kenyon,  112  Fed.  661,  holding  failure  to  keep  books  to  have 
been  in  contemplation  of  bankruptcy  where  bankrupt  was  hopelessly  in- 
solvent at  time  of  starting  business;  In  re  Locks,  104  Fed.  784,  applying 
principle  to  alleged  concealment  of  as^ts;  In  re  Marx,  102  Fed.  677;  In 
re  Hirsch,  96  Fed.  477,  and  In  re  Dews,  96  Fed.  182,  all  holding  Bank- 
ruptcy Act  1898,  §  14b (2),  does  not  apply  where  failure  to  keep  books  of 
account  was  antecedent  to  passage  of  act;  In  re  Morgan,  101  Fed.  984, 
holding  debtor  arranging  to  sell  out  his  entire  stock  of  merchandise  with 
intent  and  purpose  of  paying  certain  of  his  creditors  in  preference  to 
others  contemplates  bankruptcy,  within  Bankruptcy  Act  1898,  §  14b; 
National  City  Bank  v.  Torrent,  130  Mich.  263,  89  N.  W.  940,  holding 
claim  is  secured  within  meaning  of  contract  providing  that  ''whatever 
should  remain  uncollected  or  unsecured,"  at  certain  time  should  be  as- 
signed when  garnishment  is  served,  if  garnishee  is  liable;  In  re  Wright,  2 
N.  B.  R.  492  (155),  30  Fed.  Cas.  664,  holding  judgment,  on  note  given  with 
warrant  to  confess  judgment,  obtained  against  debtor  not  known  to  creditor 
to  be  insolvent,  valid;  In  re  Craft,  2  Ben.  221,  Fed.  Cas.  3316,  allowing 
creditors  to  amend  bill  alleging  preference  '4n  contemplation  of  bank- 
ruptcy," to  conform  to  proof  of  debtor's  contemplation  of  insolvency;  In  re 
Craft,  6  Blatchf.  179,  Fed.  Cas.  3317,  allowing  amendment  to  petition  in 
bankruptcy  alleging  confession  of  judgment  in  contemplation  of  bankruptcy, 
to  conform  to  proof  of  contemplation  of  insolvency ;  Carr  v.  Hilton,  1  Curt. 
234,  Fed.  Cas.  2436,  holding  title  to  bankrupt's  lands  fraudulently  con- 
veyed by  bankrupt  prior  to  passage  of  bankrupt  act  passed  to  assignee; 
Lonei^n  v.  Fenlon,  15  Fed.  Cas.  804,  refusing  to  set  aside  sale  on  execu- 
tion under  judgment  bond  given  by  debtor  when  insolvent  but  not  shown 
to  have  been  made  in  contemplation  of  bankruptcy;  United  States  v. 
Pusey,  6  N.  B.  R.  289,  27  Fed.  Cas.  633,  holding  section  44  of  act  of 
1867,  punishing  fraudulent  disposition  by  debtor  within  three  months 
of  bankruptcy  proceedings,  constitutional;  In  re  Wolf  skill,  5  Sawy.  386, 
Fed.  Cas.  17,930,  refusing  to  withhold  discharge  because  of  alleged 
fraudulent  preference  where  insolvent  debtor  paid  creditor  fourteen 
months  before  bankruptcy;  Beals  v.  Quinn,  101  Mass.  266,  holding  that 
to  avoid  mortgage  as  fraudulent  'assignee  need  not  show  present  insol- 
vency but  a  contemplation  of  insolvency  sufficient;  Aetna  Life  Ins.  Co. 
v.  FJorida,  69  Fed.  935,  30  L.  B.  A.  89,  16  C.  C.  A.  618,  holding  to  avoid 
insurance  policy  contemplation  of  suicide  must  have  amounted  to  resolu- 
tion to  commit  suicide;  Simmons  Hardware  Co.  v.  Kaufman,  77  Tex.  135, 
8  S.  W.  286,  construing  phrase  **in  contemplation  of  assignment"  in 
section  9  of  Texas  assignment  law;  In  re  Perry,  19' Fed.  Cas.  265,  holding 
that  payment  by  an  insolvent  trader  of  debt  of  a  creditor  raises  pre- 
sumption of  preference,  but  not  proper  test  of  fraud;  In  re  Wright,  2 
N.  B.  B.   (155),  492,  30  Fed.  Cas.  664,  holding  judgments  obtained  by 
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creditors  who  had  not  reasonable  oanse  to  believe  debtor  insblventi  valid; 
In  re  Stark,  96  Fed.  89,  argaendo. 

Distinguished  in  In  re  Black,  2  Ben.  202,  203,  Fed.  Gas.  1457,  holding 
that  under  act  of  1867,  word  ''insolvency"  designed  to  cover  preferences 
by  debtor  when  unable  to  meet  his  obligations;  Rison  v.  Knapp,  1  Dill. 
194  (115),  Fed.  Cas.  11,861,  holding  mortgage  by  debtors  void  under  act 
of  1867,  where,  as  reasonable  men,  they'  would  be  'aware  of  their  insol- 
vency; In  re  Lord,  5  N.  B.  R.  330,  15  Fed.  Cas.  877,  holding  judgment 
entered  by  creditor  within  four  months  of  bankruptcy  petition,  and  when 
debtor's  insolvency  was  known,  fraudulent  preference,  though  entered 
under  warrant  given  where  debtor  apparently  solvent;  In  re  Locke,  1 
Low.  294,  Fed.  Cas.  8439,  holding  illegal  preference  could  be  made  though 
bankruptcy  not  contemplated,  but  intent  not  proven;  In  re  Waite,  1  Low. 
210,  Fed.  Cas.  17,044,  holding  conveyance  by  silent  partner  of  whole 
interest  to  active  partner  and  mortgage  by  latter  of  entire  stock  to 
separate  creditor  of  each,  where  firm  insolvent,  void. 

Legal   meaning   of   ** security"   or   "securities."    Note,    Ann.    Gas. 
1914D,  625. 

At  common  law  a  conveyance  by  a  debtor  to  a  bona  fide  creditor  was 
valid  though  the  dehtor  was  insolvent^  and  the  conveyance  was  made  for 
imrposes  of  preference. 

Approved  in  Jewell  v.  Knight,  123  U.  S.  434,  81  L/  Ed.  193,  8  Sup.  Ct. 
195,  refusing  to  allow  question  of  fraud  in  preference  by  sale  and  deliv- 
ery of  debtor's  stock  to  be  certified  to  Supreme  Court. 

Judgment  confessed  by  a  debtor  through  a  power  of  attorney  is  a  socnr- 
ity  within  the  second  section  of  bankruptcy  act,  and  will  be  deemed  to 
have  been  made  in  contemplation  of  bankruptcy  and  held  void  where  the 
power  was  given  by  the  debtor  when  irretrievably  insolvent,  and  fifty  days 
before  his  petition  in  bankruptcy. 

■ 

Approved  in  dissenting  opinion  in  Wilson  v.  Nelson,  183  U.  S.  210, 
46  L.  Ed.  155,  22  Sup.  Ct.  82,  majority  holding  where  debtor  gives  credi- 
tor irrevocable  power  to  confess  judgment  on  note,  judgment  and  execu- 
tion secured  within  four  months  of  bankruptcy  are  a  preference ;  Graham  v. 
Stark,  3  Ben.  526,  3  N.  B.  R.  361  (93),  Fed.  Cas.  5676,  holding  debtor 
unable  to  pay  her  debts  in  ordinary  course  of  business  insolvent  within 
meaning  of  bankruptcy  act;  Merchants'  Nat.  Bank,  v.  Truax,  1  N.  B.  R. 
545  (146),  17  Fed.  Cas.  59,  holding  mortgage  by  debtor  unable  to  pay 
his  debts,  which  mortgagee  had  reasonable  cause  to  believe  invalid;  In 
re  Waite,  1  Low.  210,  Fed.  Cas.  17,044,  holding  contemplation  of  bank- 
ruptcy could  be  presumed  from  mortgage  of  entire  property  of  insolvent 
firm  to  one  creditor  after  dissolution  of  partnership. 

Qualified  in  Wilson  v.  Nelson,  183  U.  S.  198,  46  L.  Ed,  151,  22  Sup. 
Ct.  77|  holding  where  debtor  gives  creditor  irrevocable  power  to  confess 


605  NOTES  ON  U.  S.  REPORTS.  13  How.  151-183 

jadgment  on  notes,  judgment  and  execution  seonred  within  four  months 
are  a  preference. 

Distinguished  in  dissenting  opinion  in  Watson  ▼.  Taylor,  21  Wall.  386, 
22  L.  Ed.  575,  majority  holding  judgment  on  note  given  with  warrant ' 
to  confess  judgment  five  months  before  bankruptcy  petition,  valid. 

Fraudulent  Intent  In  making  a  preference  is  presumed  only  from  the 
debtor's  own  act,  and  Us  state  of  mind  is  considered  as  it  was  when  ha 
executed  a  power  to  enter  a  Judgment  and  not  when  his  creditors  acted 
mider  the  power. 

Approved  in  Armstrong  v.  Rickey,  2  N.  B.  R.  475  (150),  Fed.  Cas. 
546,  holding  fraudulent  intent,  in  giving  warrant  to  confess  judgment 
without  contemplation  of  bankruptcy,  would  not  be  presumed  from  ac- 
tion of  creditors  in  making  levy  on  day  before  bankruptcy  petition; 
Partridge  v.  Dearborn,  2  Low.  287,  288,  Fed.  Cas.  10,785,  holding  i^eglect 
of  insolvent  trader  to  prevent  rendition  of  judgments  before  bankruptcy 
not  proof  of  fraudulent  preference. 

Addition  of  cnrrent  rate  of  exchange  to  a  legal  rate  of  interest,  as  com* 
pensation  for  discounting  a  Mil  payahle  at  another  place,  is  not  a  nsnrl/ons 
transaction. 

Approved  in  Tipton  v.  Ellsworth,  18  Idaho,  220,  109  Pac.  137,  following 
rule;  CNirtis  v.  Leavitt,  15  N.  Y.  230,  holding  bonds  deposited  in  Phila- 
delphia to  secure  English  loan  not  void  as  security  for  usurious  loan; 
Churchman  v.  Martin,  54  Ind.  386,  holding  clause  in  note  providing  for 
exchange  and  expenses  of  collection  not  usurious. 

Distinguished  in  Buttrick  v.  Harris,  1  Biss.  444,  Fed.  Cas.  2256,  hold- 
ing contract  usurious  where  exchange  was  not  shown  to  haye  been  added 
for  benefit  of  maker  of  note. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Bep.  195. 

Miscellaneous.  Cited  in  Foster  v.  Ames,  1  Low.  317,  Fed.  Cas.  4965, 
holding  that  District  Court  has  power  to  determine  rights  of  several 
mortgagees  on  bill  by  assignee  of  mortgagor,  such  a  bill  not  being  mul- 
tifarious; Bayard  v.  Hargrove,  45  Ga.  353,  erroneously;  Southern  v. 
Fisher,  6  S.  C.  347,  holding  State  court  cannot  by  injunction,  interfere 
with  exclusive  jurisdiction  of  bankruptcy  courts  over  bankrupt  estates. 

la  How.  151-173,  14  I..  Ed.  91,  BUOKINaHAM  ▼.  McI£AN. 

Treated  with  13  How.  150-151,  14  L.  Ed.  90,  Buckingham  v.  McLean, 
ante. 

IS  How.  173-183,  14  L.  Ed.  100,  HOGAN  ▼.  BOSS. 

Where  a  plea  to  a  declaration  on  an  injunction  bond,  averring  a  breach 
of  tlie  condition  in  one  cotmt  and  declaring  for  the  penalty  in  .a  second  count. 
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responds  merely  to  the  first  CQimt,  judgment  upon  the  second  count*  as  for 
default,  is  proper. 

Approved  in  Dwight  v.  Holbrook,  1  Allen,  560,  rendering  judgment  on 
second  count  of  declaration  not  answered,  though  first  count  demurred 
to;  Chapman  v.  Barney,  129  U.  S.  681,  32  L.  Ed.  801,  9  Sup.  Ct.  427, 
holding  court  erred  in  submitting  cause  to  jury  where,  through  amend- 
ments, declaration  remained  unanswered;  Aurora  City  v.  West,  7  Wall. 
91,  19  L.  Ed.  46,  holding  that  where  plaintiff  fails  to  take  judgment  on  a 
count  to  which  there  is  no  plea,  the  general  issue  having  been  withdrawn, 
the  count  will  be  deemed  to  have  been  waived. 

4 

IS  How.  183-190,  14  L.  Ed.  106,  COFFEE  V.  FIiANTEBS^  BANK  OF  TEN- 
NESSEE. 

Federal  court  has  no  jurisdiction,  under  judiciary  act,  of  a  suit  on  a 
note  by  an  assignee,  unless  it  would  have  had  Jurisdiction  had  no  assignment 
been  made,  but  as  between  immediate  Indorser  and  indorsee,  where  they  are 
citizens  of  different  States,  the  Federal  court  has  Jurisdiction  Independently 
of  the  citizenship  of  the  original  parties  to  the  instrument. 

Approved  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66  C.  C.  A. 
179,  Federal  court  has  no  jurisdiction  over  suit  by  assignee  of  oral  con- 
tract to  recover  money  due  thereon  unless  record  shows  assignor  could  have 
sued  therein;  Portage  City  Water  Co.. v.  Portage,  102  Fed.  771,  holding  as- 
signee may  sue  in  Federal  court  if  requisite  diversity  of  citizenship  existed 
as  to  him  and  as  to  original  assignor;  Superior  City  v.  Ripley,  138  U.  S. 
97,  34  L.  Ed.  916,  11  Sup.  Ct.  289,  holding  acceptance  of  draft  constitut<»'^ 
new  contract  between  acceptor  and  payee,  and  if  residents  of  different 
States,  Federal  courts  had  jurisdiction;  Jewett  v.  Bradford  Savings  Bank 
and  Trust  Co.,  46  Fed.  802,  holding  Federal  court  has  jurisdiction  over 
proceeding  to  compel  transfer  of  stock;  Williams  v.  Wall,  60  Mo.  321, 
holding  indorsement  of  a  draft  creation  of  a  new  bill  within  gaming 
law,  Wagn.  Stats.  661. 

Distinguished  in  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  16,  110  C.  C.  A. 
160,  holding  rule  did  not  extend  to  intermediate  assignees;  Parker  v. 
Orrasby,  141  U.  S.  85,  85  L,  Ed.  656,  11  Sup.  Ct.  913,  holding  Circuit 
Court  had  no  jurisdiction  over  action  by  assignee  of  promissory  note 
where  payee's  citizenship  was  not  shown  in  record;  New  Orleans  Canal 
&  Banking  Co.  v.  Recorder  etc.,  27  La.  Ann.  293,  holding  transferee  of 
note  and  mortgage  not  competent  to  sue  in  Federal  courts,  his  trans- 
ferrer having  no  such  right;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  308,  Fed. 
Cas.  12,823,  holding  Federal  court  had  no  jurisdiction  over  action  on  non- 
negotiable  note  where  maker  (defendant),  payee  and  indorsee  (plaintiff) 
were  citizens  of  same  State. 

Liability  of  an  indorser  to  his  immediate  indorsee  is  a  several  liability, 
and  an  action  against  several  indorsers  may  be  dismissed  as  to  all  but  the 
last. 
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Approved  in  Morton  y.  Provident  Nat.  Bank,  42  Tex.  Civ.  161,  93 
S.  W.  192y  holding  plaintiff  indorsing  drafts  to  defendant  in  payment  of 
gambling  debt  conld  sue  defendant  for  canceling  indorsements;  Hawes 
V.  Marchanty  1  Cnrt.  147,  Fed.  Gas.  6240,  allowing  plaintiffs  to  discon- 
tinne  as  to  one  snrety  on  a  statutory  bond  for  the  liberties  and  judg- 
ment against  the  others. 

Miscellaneous.  Cited  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C. 
117,  85  S.  E.  221,  to  point  that  rules  of  practice  of  State,  court  applied 
in  action  brought  in  that  court  on  right  given  under  Fideral  statute. 

13  How.  19(>-198»  14  Zi.  Ed.  108,  WEEM8  ▼.  OEOBQE. 

Where  a  case  Is  tried  by  a  Judge  without  a  jury,  he  acts  as  a  referee 
hy  consent  and  no  bill  of  exceptions  will  lie  to  his  reception  or  rejection  of 
testimony,  though  the  Supreme  Court  will  consider  whether  the  evidence 
was  properly  in  the  record  as  a  basis  for  a  decision. 

Approved  in  Gates  v.  United  States,  233  Fed.  205,  holding  erroneous 
admission  of  evidence  in  contempt  case  tried  by  judge  did  not  necessitate 
new  trial;  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  131,  66  C.  C.  A. 
190,  refusing  to  reverse  for  improper  admission  of  evidence  '  where  case 
tried  to  the  court;  Burr  v.  Des  Moines  Co.,  1  Wall.  103,  17  L.  Ed.  668, 
dismissing  case  which  came  up  on  statement  of  evidence  and  not  of 
ultimate  facts;  Martint^  v.  Fairbanks,  112  U.  S.  67i5,  28  L.  Ed.  864, 
5  Sup.  Ct.  323,  refusing  to  review  case  where  the  only  exception  was  to 
the  general  findmg  for  the  plaintiff  upon  the  evidence  adduced;  Key 
West  V.  Baer,  66  Fed.  443,  13  C.  C.  A.  572,  holding,  where  court  finds 
generally,  in  a  case  submitted  without  a  .iury,  the  losing  party  can  only 
have  admission  and  rejection 'of  evidence  reviewed;  Lynch  v.  Grayson, 
5  N.  M.  494,  25  Pac.  993,  holding  refusal  to  make  special  findings  where 
cause  tried  without  a  jury  not  subject  to  exception. 

Distinguished  in  Williams  v.  Soutter,  7  Iowa,  440,  holding,  under  local 
statute,  exceptions  allowable  to  admission  or  rejection  of  testimony  where 
case  tried  by  the  court ;  Wilson  v.  State,  16  Ark.  609/  holding  criminal 
issue  cannot  be  tried  by  court  without  a  jury. 

IS  How.  198-212,  14  L.  Ed.  Ill,  LORD  v.  OODDABD. 

In  action  for  giving  a  commercial  letter  of  recommendation  with  Intent 
to  dec^ve  there  must  be  proof^  of  an  actual  fraudulent  intent,  and  the  falsity 
of  the  contents  of  the  letter  and  carelessness  of  the  defendant  is  not  sufllcient. 

Approved  in  Bartles  v.  Courtney,  6  Ind.  Ter.  394,  98  S.  W.  138,  follow- 
ing rule ;  Schagun  v.  Scott  Mfg.  Co.,  162  Fed.  212,  89  C.  C.  A.  189,  hold- 
ing fraud  in  sale  of  machine  not  shown;  Pittsburgh  Life  etc.  Co.  v. 
Northern  etc.  Ins.  Co.,  148  Fed.  675,  78  C.  C.  A.  408,  affirming  140  Fed. 
892,  holding  fact  that  written  statements  of  officers  of  insurance  company 
in  n^otiating  sale  of  business  were  incorrect  as  to  premiums  collected 
*    and  sums  due  from  agents,   does  not  support  action  for  deceit,  where 


13  How.  198-212  NOTES  ON  U.  S.  REPORTS.  508 

statements  prepared  by  employees  for  company's  own  use;  Kimber  v. 
Young,  137  Fed.  748,  70  C.  C.  A.  178,  applying  rule  in  action  for  deceit 
in  sale  of  corporate  bonds  where  defendant  stated  he  knew  bonds  were 
good  and  would  be  paid  at  maturity;  Towles  v.  United  States,  19  App. 
D.  C.  491,  holding  in  prosecution  for  altering  notes,  whether  defendant 
had  reasonable  ground  to  believe  he  had  authority  to  alter  them  was 
question  for  jury;  Hartford  Life  Ins.  Co.  v.  Hope,  40  Ind.  App.  359,  360, 
81  N.  E.  597,  598,  holding  evidence  sustained  action  for  deceit  by  assent 
in  procuring  plaintiff  to  take  out  life  policy  and  give  premium  note; 
Adams  v.  Barber,  157  Mo.  App.  392,  139  S.  W.  496,  holding  instructions 
on  issue  of  fraud  in  representing  quality  of  land  must  present  issue  whether 
representations  were  made  with  knowledge  of  falsity  or  as  opinion;  Spead 
v.  Tomlinson,  73  N.  H.  61,  59  Atl.  380,  holding  patient  submitting  to 
treatment  by  Christian  Science  healer  cannot  recover  for  deceit  based 
on  statements  that  he  could  cure  her;  dissenting  opinion  in  Cunningham 
V.  Pettigrew,  169  Fed.  347,  94  C.  C.  A.  457,  majority  holding  where  one 
was  induced  by  fraud  to  contribute  to  purchase  of  property,  title  to 
which  vested  in  another  who  knew  fraud  and  received  bene^t  of  payment, 
such  owner  and  property  were  chargeable  with  trust  to  extent  of  amount 
paid;  Merchants'  Nat.  Bank  v.  Sells,  3  Mo.  App.  95,  holding  erroneous 
identification  of  an  impostor,  by  one  deceived  as  to  his  identity,  raised 
no  liability  for  loss  resulting  from  the  identification;  Pennsylvania  etc. 
Life  Ins.  Co.  v.  Mechanics'  Bank,  etc.,  73  Fed.  654,  38  L.  B.  A.  70,  19 
C.  C.  A.  316,  holding  statutory  meaning  of  ''misrepresentation  in  bad  faith" 
did  not  embrace  false  statement  made  with  reckless  carelessness  bat 
believed  to  be  true;  Broadnax  v.  Bradford,  50  Ala.  275,  holding  a  part- 
ner's false  statements  as  to  the  financial  condition  of  his  copartner  not 
fraudulent  unless  known  to  him  to  be  false  or  made  with  intent  to  de- 
ceive;  ^Howland  V.  Carson,  28  Ohio  St.  629,  holding  judgment  for  dam- 
ages for  seduction  of  daughter  not  a  debt  arising  out  of  fraud,  and 
barred  by  dischaige  in  bankruptcy;  Biggs  v.  Barry,  2  Curt.  263,  Fed. 
Cas.  1402,  holding  in  action  of  trover,  to  rescind  a  sale,  actual  expecta- 
tion, not  reasonable  expectation,  of  defendants  as  to  paying  for  the  <70ods 
was  test  of  fraud;  Rolfes  v.  Russell,  5  Or.  402,  rendering  judgment  for 
defendant  in  action  for  damages  for  false  representations  as  to  character 
of  land  sold  by  defendant,  where  jury  failed  to  find  that  defendant  knew 
representations  false;  dissenting  opinion  in  Sentman  ▼.  Gamble,  69  Md. 
319,  13  Atl.  61,  majority  holding  that  a  vendor's  false  representation  as 
to  amount  of  acreage,  having  been  admitted  in  evidence  generally,  was 
evidence  of  partial  failure  of  consideration,  though  not  fraudulent;  Brady 
v.  Evans,  78  Fed.  560,  24  C.  C.  A.  236,  holding  action  against  bank  direc- 
tors for  deceit  for  fraudulent  statements  not  maintainable  where  depositor 
failed  to  allege  that  but  for  the  statements  he  would  have  withdrawn 
deposit* 

J)istinguished  in  Browning  v.  National  Capital  Bank,  13  App.  D.  C.  11. 
14^  holding  defendantj  who,  knowing  another  to  be  indebted  to  himself 
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and  others  to  extent  affecting  his  credit^  to  assist  in  procuring  loan  repre- 
seats  to  bank  that  borrower  is  worth  specified  sum,  but  omitting  debts,  is 
liable  to  bank  for  loss  of  loan  made  thereon ;  Einstein  v.  Marshall,  58  Ala. 
159,  29  Am.  Bap.  733,  holding  person  causing  credit  to  be  advanced  to  one 
recommended  by  him  as  ''good"  liable  as  for  a  fraudulent  deceit  where  he 
Imew  the  statement  to  be  false;  Wilder  v.  De  Cou,  18  Minn.  478,  holding  in 
action  on  note  that  if  jMijee  made  false  statements,  falsely  alleging  Ms 
knowledge  of  their  truth,  he  was  guilty  of  fraud ;  Wynne  v.  Allen,  7  Bazt. 
316,  32  Am.  R^.  564,  holding  a  defendant  making  a  recommendation  known 
to  him  to  be  false  would  be  liable  to  person  acting  on  it  to  his  damage; 
Claflin  v.  Commonwealth  Ins.  Co.,  110  U.  S.  95,  28  L.  Ed.  82,  3  Sup.  Ct.  515, 
holding  false  statements  to  insurer,  made  not  to  deceive  insurer,  but  to  pre- 
vent exposure  of  previous  statements  to  commercial  agency,  fraudulent. 

Denied  in  Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed.  345,  holding 
false  representations  as  to  financial  responsibility  of  another  recklessly 
made,  actionable  fraud  being  implied. 

Liability  for  recommendation  as  to  another's  credit.    Note^  5  Am. 
Dec.  213. 

Liability  for  recommendation  for  credit.  ,  Note,  25  Am.  Dec.  449. 

Liability  of  person  giving  letter  of  recommendation  to  person  suffer- 
ing loss  by  reliance  thereon.    Note,  Aim.  Gas.  1916B,  378,  379. 

Action  to  recover  for  false  representations.    Note,  18  Am.  St.  Bep. 
560. 

Expression  of  opinion  as  fraud.    Note,  35  L.  B.  A.  421. 

American  views  of  case  of  Deny  v.  Peek.    Note,  7  L.  B.  A.  (N.  8.) 
648. 

IS  How.  212-216,  14  !■.  Ed.  117,  MOBSELL  v.  HALL. 

In  scire  facias  against  ball,  on  a  judgment  on  a  promissory  note,  It  is 
no  defense  to  plead  payment  of  the  note  before  Judgment,  tlie  plaintiiTs 
light  being  establlsbed  by  the  judgment,  and  the  omission  to  enter  a  formal 
Judgment  on  such  a  plea  is  a  mere  formal  inperf ection. 

Approved  in  dissenting  opinion  in  United  States  v.  Jenkins,  176  Fed. 
682,  100  C.  C.  A.  224,  majority  holding  application  to  remit  penalty  for 
which  judgment  was  rendered  on  forfeited  recognizance  was  not  motion 
to  vacate  judgment  and  could  be  entertained  after  term. 

On  a  scire  facias  a  motion  to  enter  an  exoneration  of  bail  is  a  collateral 
proceeding,  addressed  to  the  equitable  discretion  of  the  court,  founded  upon 
its  practice,  and  not  subject  to  writ  of  error. 

Approved  in  Cook  v.  Burnley,  11  Wall.  676,  20  L.  Ed.  86,  refusing  to 
review  order  of  lower  court,  supplying  lost  record;  Steines  v.  Franklin 
County,  14  Wall.  22,  20  L.  Ed.  848,  holding  decision  of  State  Supreme 
Court,  on  motion  for  rehearing,  not  re-examinable  in  Supreme  Court; 
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United  States  v.  Abatoir  Place,  106  U.  S.  162,  27  L.  Ed.  129,  1  Sup.  Ct- 
171,  holding  refusal  of  motion  that  certificate  of  reasonable  cause  of  seiz- 
ure be  entered  not  reviewable,  in  Supreme  Court;  The  Elmira,  16  Fed.  139, 
holding  refusal  to  quash  execution  issued  against  sureties  in  admiralty 
cause  not  reviewable  by  Supreme  Court. 

18  How.  216-218,  14  L.  Ed.  118,  UNITED  STATES  ▼.  WCUUJLQK. 

District  Courts  have  no  jnrlBdictlon  under  the  act  of  1844  over  cases 
presenting  legal  titles  under  British  grants,  their  jurisdiction  applying  only 
to  suits  involving  equitable  and  inchoate  titles. 

Approved  in  Ainsa  v.  New'  Mexico  &  Arizona  R.  R.,  175  U.  S.  81,  44 
L.  Ed.  81,  20  Sup.  Ct.  30,  upholding  jurisdiction  of  Arizona  territorial 
courts  to  determine,  as  to  private  persons,  whether  unconfirmed  Mexican 
grant  was  complete  before  cession. 

IS  How.  218-229,  14  L.  Ed.  119,  MTLIiEB  v.  AUSTEN. 

Oertiflcate  of  deposit,  payable  to  depositor's  order  on  return  of  certlfl- 
cate,  being  a  direct  promise  to  pay  a  certain  sum,  is  a  negotiable  instrument. 

Approved  ii^  National  City  Bank  v.  Titlow,  233  Fed.  840,  Bank  of  Sagi- 
naw V.  Title^ etc.  Co.  of  West  Philadelphia,  105  Fed.  492,  493,  and,  Pomeroy 
Nat.  Bank  v.  Huntington  National  Bank,  72  W.  Va.  636,  79  S.  E.  663,  all 
following  rule;  Security  Trust  Co.  v.  Des  Moines  County,  198  Fed.  334^ 
holding  obligation  of  county  negotiable  in  form  was  negotiable  though 
payable  "in  New  York. or  Chicago  exchange";  Forrest  v.  Safety  Banking 
&  T.  Co.,  174  Fed.  347,  upholding  right  of  indorsee  of  certificate  of  deposit 
to  sue  thereon  in  own  name;  Hatch  v.  National  Bank,  94  Me.  350,  47  Atl. 
909,  holding  making  certificate  of  deposit  payable  on  its  return  properly 
indorsed  does  not  defeat  its  negotiability;  In  re  Baldwin's  Estate,  170 
N.  Y.  160,  63  N.  E.  63,  holding  where  certificate  of  deposit  is  signed  by 
third  party  to  give  it  credit,  he  is  liable  as  partner  and  surety  and  holder 
has  preference  over  firm  debts;  Bull  v.  Bank  of  Kasson,  123  U.  S.  112, 
31  L.  Ed.  100,  8  Sup.  Ct.  64,  holding  bill  of  exchange  payable  in  current 
funds  negotiable;  Armstrong  v.  American  Exchange  Bank,  133  U.  S.  460, 
33  L.  Ed.  757,  10  Sup.  Ct.  458,  holding  an  instrument  signed  by  one  bank, 
addressed  to  another,  stating  that  W.  &  Co.  had  deposited  a  certain  silm 
for  the  tlse  of  K.  &  Co.,  a  certificate  of  deposit;  Woodruff  v.  Mississippi, 
162  U.  S.  303,  40  L.  Ed.  977,  16  Sup.  Ct.  824,  holding  bonds  payable  in 
"gold  coin  of  the  United  States,"  payable  in  money  of  the  United  States 
of  any  description;  Wheeler  v.  Glasgow,  97  Ala.  704,  11  South.  760,  hold- 
ing certificate  of  deposit  irrevocable  after  indorsement,  and  collectible 
after  death  of  depositor;  Drake  v.  Marklc,  21  Ind.  435,  83  Am.  Dec.  359, 
holding  certificate  of  deposit  payable  in  currency  a  negotiable  promissory 
note ;  Fells  etc.  Sav.  Inst.  v.  Weedon,  18  Md.  327,  81  Am.  Dec.  605,  holding 
certificate  of  deposit  a  negotiable  instrument,  and  bank  entitled  to  its  sur- 
render on  demand  of  payment;  First  Nat.  Bank  v.  Security  Nat.  Bank,  34 
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Neb.  77,  33  Am.  8t  Bep.  621,  16  L.  B.  A.  390»  61  N.  W.  306,  holding  bank 
issuing  certificate  of  deposit,  entitled  to  plead  defense  of  failure  of  con- 
sideration, against  purchaser  after  maturity,  certificate  being  negotiable; 
Pardee  y.  Fish,  60  N.  Y.  268,  19  Am.  Eep.  177,  holding  indorser  of  cer- 
tificate of  deposit  payable  ''in  current  bank  notes''  liable  as  on  a  negoti- 
able note;  Citizens'  Nat.  Bank  v.  Brown,  45  Ohio  St.  42,  4  Am.  St.  Bep. 
527,  11  N.-  E.  800,  holding  certificate  similar  to  that  discussed  in  main  case 
negotiable  and  ^tionable,  upon  loss,  without  an  indemnity  bond;  Bicklcy 
V.  Commercial  Bank,  39  S.  C.  291,  39  Am.  St.  Bep.  727,  17  S.  E.  979,  hold- 
ing certificate  of  deposit  like  a  promissory  note,  and  parol  evidence — that 
though  signed  by  manager,  it  was  issued  by  bank,  inadmissible;  Leaphart 
y.  Commercial  Bank,  45  S.  C.  567,  55  Am.  St.  Bep.  803,  33  L.  B.  A.  702, 
23  S.  E.  941,  holding  certificate  of  deposit  like  a  promissory  note  and  no 
trast  relation  existed  between  depositee  and  depositor;  Klauber  v.  Bigger- 
staff,  47  Wis.  656,  32  Am.  Bep.  774,  3  N.  W.  357,  holding  certificate  of  de- 
posit payable  in  currency  negotiable;  Brummagim  v.  Tallant,  29  Cal.  505, 
89  Am.  Dec.  62,  holding  certificate  of  deposit,  payable  on  demand,  a  prom- 
issory note,  against  which  statute  of  limitations  runs  from  its  date;  Finer 
V.  Clary,  17  B.  Mon.  662,  holding  certificate  of  deposit,  payable  in  cur- 
rency, issued  in  Ohio,  indorsed  in  Kentucky,  a  foreign  bill  of  exchange; 
Mitchell  V.  Easton,  37  Minn.  337,  33  N.  W.  911,  holding  bank's  certificate 
of  deposit  a  promissory  note,  and  no  demand  necessary  to  start  statute  of 
limitations;  Fultz  v.  Walters,  2  Mont.  167,  holding  certificate  of  deposit 
transferable  as  a  negotiable  instrument  by  delivery,  without  indorsement 
of  depositor;  Bickley  v.  Bank,  43  S.  C.  533,  21  S.  E.  888,  holding  parol 
evidence  admissibly  to  show  that  certificate  of  deposit,  signed  by  one  as 
"manager,"  was  issued  by  a  bank;  Curran  v.  Witter,  68  Wis.  19,  60  Am. 
Bep.  827,  31  N.  W.  708,  holding  certificate  of  deposit  a  negotiable  promis- 
sory note;  dissenting  opinion  in  Tevis  v.  Young,  1  Met.  (Ky.)  215,  major- 
ity holding  instrument  having  form  of  bill  of  exchange,  except  name  of 
drawer,  not  actionable,  though  accepted  and  indorsed. 

Distinguished  in  Renfro  v.  Merch.  Bank,  83  Ala.  427,  3  South.  776,  hold- 
ing certificate  of  deposit  not  negotiable  paper  under  local  statute;  Hunt, 
Appellant,  141  Mass.  519,  6  N.  E.  557,  holding  national  bank  certificate  of 
deposit  a  note,  not  intended  to  circulate  as  money,  and,  therefore,  not 
illegal  under  Revised  Statutes;  Lindsey  v.  McClelland,  18  Wis.  484,  86 
Am.  Dec.  788,  holding  certificate  of  deposit,  payable  in  "current  funds,'' 
not  negotiable. 

Denied  in  Lebanon  Bank  v.  Mangan,  28  Pa.  St.  458,  holding  certificate  of 
deposit  not  negotiable. 

Certificates  of  deposit  as  negotiable  instruments.    Note,  14  Am.  Dec. 

426. 
Certificates  of  deposit  and  their  negotiability.    Note,  42  Am.  Dec.  577. 
Certificates  of  deposit.    Note,  76  Am.  St.  Bep.  45,  51,  54. 
Agreements  and  conditions  destroying  the  negotiability  of  a  writing 

otherwise  negotiable.    Note,  125  Am.  St.  Bep.  195. 
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OonBtmction  by  Ohio  Supreme  Court  of  Ohio  statate  defining  negotiable 
Infltmments,  ae  to  eertiileates  of  depoiit,  waa  not  followed  by  the  Supreme 
Court  in  a  caae  aziaing  in  Ohio. 

Approved  in  Talcott  v.  Pine  Grove,  1  Plipp.  124,  Fed.  Cas.  13,735, 
refusing  to  follow  decision  of  Supreme  Court  of  Michigan  as  to  validity 
under  Michigan  Constitution  of  statute  authorizing  issue  of  bonds;  dis- 
senting opinion  in  Dred  Scott  v.  Sandford,  19  How.  604,  15  L.  Ed.  783» 
majority  following  decisions  of  Supreme  Court  of  Missouri  as  to  the  status 
under  the  laws  of  Missoiiti  of  a  slave,  taken  to  a  free  State,  and  returned 
to  Missouri. 

18  How.  22^230,  14  L.  Ed.  124,  SALTMABSH  ▼.  TUTHTTJi. 

In  suit  by  indorsee  against  indorser,  the  drawer  and  drawee  of  the  bill 
are  incompetent  witneesee  to  impeach  their  own  paper  on  the  ground  of  usury, 
and  being  incompetent  to  establish  the  whole  defense,  are  incompetent  to 
•eatablish  a.  part. 

Qualified  in  Metropolitan  Nat.  Bank  v.  Jansen,  108  Fed.  575,  47  C.  C.  A. 
497,  holding  maker  and  indorser  of  note  competent  to  testify  to  facts 
rendering  it  invalid  as  between  the  parties  thereto. 

Distinguished  in  Sweeny  v.  Easter,  1  Wall.  173,  17  L.  Ed.  688,  holding 
testimony  of  si>eeial  indorser  for  collection  admissible  to  explain  the 
indorsement. 

Admissibility   of   evidence   to  show   indorsement   was   made   before 
maturity.    Note,  22  Am.  Bep.  94. 

13  How.  280-244,  14  !•.  Ed.  124,  TYIiEE  ▼.  BLACK 

Where  a  purchaser  induces  the  owner  of  land,  ignorant  of  ita  loeation 
-or  of  his  title,  to  sell  it  for  a  grossly  inadequate  sum,  by  means  of  fraudur 
lent  representations  as  to  the  quantity  and  quality  of  the  land,  and  as  to  a 
lien  which  he  professed  to  have  for  taxes  paid,  the  sale  will  be  set  aside. 

Approved  in  Stack  v.  Nolte,  29  Wash.  196,  69  Pac.  756,  setting  aside 
•quitclaim  deed  on  account  of  representations  as  to  value;  Jones  v.  Van 
Doren,  130  U.  S.  691,  32  L.  Ed.  1079,  9  Sup.  Ct.  687,  holding  that  pur- 
chaser with  notice  from  one  who  fraudulently  obtained  conveyance  of 
dower  right,  and  thereby  became  a  trustee  ex  maloRcio,  was  affected  by 
the  trust;  Miner  v.  Medbury,  6  Wis.  309,  rescinding  sale  of  timber  land 
because  of  vendor's  false  representations. 

13  How.  244-250,  14  L.  Ed.  ISO,  OABCPBELL  V.  DOE. 

Under  act  of  1826,  providing  for  selection  of  school  lands,  where  no 
lands  were  available  in  designated  townships,  the  selection  was  authorized 
In  nearest  adjacent  township. 

Cited  in  Sprayberry  v.  State,  62  Ala.  462,  to  the  same  effect. 
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VThen  tdiool  Und  in  OMo  wm  selected  and  reeerred  ftom  nle  under 
act  of  1826^  and  tlie  selection  withdrawn  nnder  anthorlty  of  the  commlaslon 
of  the -land  ofllce^  and  entry  made  Yxy  an  Indlvldnal  with  notice  of  facts,  the 
confirmation  hy  the  Secretary  of  the  Treasury  of  the  original  selection,  at 
leanest  of  the  school  trnirtees,  left  the  legal  title  In  the  State  legislature 
and  no  eqnlty  In  the  entryman. 

Approved  in  Sprayberry  v.  State,  62  Ala.  464,  holding  that  under  act 
of  1826,  mere  approval  by  Secretary  of  Treasury  of  school  land  selection, 
clothes  State  with  title. 

Denied  in  Oxford  Tp.  v.  Columbia,  38  Ohio  St.  95,  holding  title  to 
selected  school  lands  would  pass  to  school  trustees,  and  not  to  State. 

Distinguished  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  417,  418,  55  L.  Ed. 
277,  31  Sup.  Ct.  300,  holding  failure  of  Northern  Pacific  Railway  Company 
to  acquire  title  to  lands  selected  by  Northern  Pacific  Railroad  Company 
as  within  second  indemnity  limits  of  its  land  grant  did  not  avail  persons 
claiming  such  lands  by  purchase  under  timber  and  stone  act  who  sought 
to  charge  grantor  of  railway  as  trustees. 

13  How.  250-261,  14  L.  Ed.  133,  QLENN  ▼.  TTNITED  STATES. 

Private  anrvegr  Is  of  no  value  In  support  of  dalm  nnder  a  Spanish  grant. 
Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  578, 
49  L.  Ed.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  to  show 
that  land  from  which  'timber  cut  will  be,  when  surveyed,  within  railroad 
grant;  United  States  v.  Bonners  Ferry  Lumber  Co.,  184  Fed.  189,  holding 
State  could  not  grant  authority  to  cut  timber  on  school  sections  prior  to 
official  survey  by  United  States;  Waterman  v.  Smith,  13  Cal.  416,  holding 
grantee  cannot  enlarge  calls  of  his  concession  by  occupation  or  cultiva- 
tion; Biddle  Boggs  v.  Merced  Mining  Co.,  14  Cal.  359,  holding  fraud  not 
inferable,  because  official  survey  of  Mexican  grant  differed  from  original 
private  survey,  which  had  no  binding  force.  * 

Where  grantee  under  Spanish  concession  fails  to  perform  the  conditions 
of  the  grant,  to  populate  and  cultivate  the  land,  so  that  the  Spanish  Oovemor 
would  have  refused  to  complete  the  title,  the  Supreme  Oourt,  under  the  act 
of  1824,  will  refuse  to  confirm  it. 

Approved  in  Vilemont  v.  United  States,  13  How.  267,  14  L.  Ed.  140, 
refusing  to  confirm  concession,  because  of  grantee's  failure  to  build  road 
and  perform  conditions;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  holding 
that  where  Spanish  grant  required  survey  on  the  ground,  no  title  could 
vest  until  survey  and  recording  of  plat;  Interstate  Land  Co.  v.  Maxwell 
Land  Grant  Co.,  139  U.  S.  587,  85  L.  Ed.  285,  11  Sup.  Ct.  662,  holding 
empressario  grant  in  Mexico  conferred  no  title  until  actual  colonization; 
Gunn  y.  Bates,  6  Cal.  270,  holding  that  grantee  under  conditional  Mexican 
grant  had  sufficient  title  to  maintain  ejectment,  though  conditions  of 
grant  not  performed;  dissenting  opinion  in  Fremont  v.  United  States,  17 
IV— as 


/ 
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How.  569,  570,  572,  16  L.  Ed.  261,  262,  majority  holding  grant  on  con- 
dition of  inhabitation  not  forfeited  by  fi^lure  to  perform  condition. 

Distinguished  in  Fremont  v.  United  States,  17  How.  556,  16  L.  Bd.  245, 
holding  Alvarado  grant  on  condition  of  habitation  and  survey,  not  for- 
feited by  failure  to  perform  conditions;  New  York  Indians  v.  United 
States,  170  U.  S.  17,  42  L.  Ed,  988,  18  Sup.  Ct.  534,  holding  treaty  of 
1835  conferred  on  Indians  a  present  title  to  land  in  Kansas,  not  divested 
by  their  failure  to  move  there  in  five  years;  Branch  v.  Mitchell,  24  Ark. 
445,  holding  description  in  act  of  1850  sufficiently  certain  to  vest  title  in 
swamp-lands  in  the  State. 

Political  department  alone  could  perfect  titles  after  the  treaty  of  cession 
until  the  act  of  1824  gare  the  courts  Jurisdiction  to  determine  titles;  and  under 
that  act  grantees  under  Spanish  concessions  could  take  no  steps  after  Marcli 
3,  1804,  to  complete  their  titles,  so  that  grants  are  judged  as  they  stood 
upon  that  day. 

Approved  in  Mitchell  v.  Furman,  180  U.  S.  435,  436,  46  L.  Ed.  611,  21 
Sup.  Ct.  443,  holding  bill  to  remove  cloud  from  title  resting  on  allied 
Spanish  grant  cannot  be  considered  when  title  was  not  confirmed;  Unitea 
States  V.  Parrott,  McAU.  321,  Fed.  Cas.  15,998,  holding  that  until  act  of 
1851,  political  power  alone  had  x)ower  to  perfect  titles  to  land  embraced 
in  treaty  of  Guadalupe  Hidalgo. 

13  How.  261-268,  14  Zi.  Ed.  138,  HEIRS  OF  DON  0ABL08  DE  VII£MONT 
▼.  UNITED  STATES. 

Where  grantee  of  concession  requiring  him  to  build  a  road  and  make 
an  establishment  upon  the  land  fails  to  do  either,  and  takes  no  possession 
until  after  the  concession  to  the  TTnited  States,  alleging  as  an  exeose  his 
position  as  a  post  commandant, .  and  the  hostility  of  the  Indians,  as  the 
Spanish  authorities  would  not  have  confirmed  the  grants  the  court  will  not 
do  so. 

Approved  in  United  States  v.  Noe,  23  How.  317,  16  L.  Ed.  464,  refusing 
claim  under  grant  made  under  colonization  laws,  where  grantee  failed  for 
eleven  years  tB  take  steps  to  complete  his  title;  dissenting  opinion  in 
Fremont  v.  United  States,  17  How.  569,  570,  15  L.  Ed,  251,  majority  hold- 
ing grant  on  condition  of  habitation,  not  forfeited  by  failure  to  x>erform 
condition. 

Distinguished  in  Fremont  v.  United  Spates,  17  How.  556,  15  L.  Ed.  245, 
holding  Alvarado  grant  not  forfeited  by  failure  to  survey  and  colonize; 
New  York  Indians  v.  United  States,  170  U.  S.  17,  42  L.  Ed.  983,  18  Sup. 
Ct.  534,  holding  present  title  to  lands  in  Kansas,  conferred  on  Incfians 
by  treaty  of  1835,  not  divested  by  their  failure  to  move  there. 

•  Spanish  grant,  which  cannot  be  located  by  survey,  is  not  subject  to  eon- 
firmation. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644,  holding  Spanish 
grant  of  "one  square  league  of  land,"  void,  Ledoux  y.  Black,  18  How. 
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475;  15  L.  Ed.  458,  holding  confirmation  of  land,  specific  boundaries  of 
which  could  not  be  located,  under  a  survey,  inoperative. 

13  How.  268-273,  14  Z..  Ed.  UO,  NEVES  v.  800TT. 

Under  tbe  Constitution  and  acts  of  Congress,  Federal  courts  have  general 
equity  jurisdiction   administered  similarly  In  all   States,   and  tbe  decision 
of  the  Ctoorxia  Supreme  Court  upon  a  general  question  of  equity,  involving 
no  local  usage  or  law,  is  not  binding  as  authority  upon  the  Supreme  Court. 
Approved  in  Guffey  v.  Smith,  237  U.  S.  114,  59  L.  Ed.  864,  35  Sup.  Ct. 
526,  holding    equity  practice  in  Federal    court  not  controlled  by  State 
decision,  but  rule  of  property  so  determined  would  be  applied;  Venner  v. 
Great  Northern  Ry.  Co.,  153  Fed.  417,  holding  suit  against  corporation 
and  others  by  stockholder  for  self,  and  other  stockholders  not  maintain- 
able in  Federal  court,  when  he  was  not  stockholder  at  time  acts  complained 
of  were  done,  though  cause  was  removed  from  State  court  where  such 
fact  was  not  essential ;  James  v.  Gray,  131  Fed.  408,  413,  1  L.  B.  A.  (N.  S.) 
321,  65  C.  C.  A.  385,  loan  made  by  wife  to  husband  from  separate  estate 
is  provable  against  his  bankrupt  estate,  irrespective  of  its  enforceability 
under  State  law;  First  Nat.  Bank  v.  Bwing,  103  Fed.  194,  43  C.  C.  A. 
150,  holding  classification  of  priorities  of  claims  of  employees  in  service 
of  Federal  receivers  are  not  determinable  by  State  laws;  Rockland  v. 
Rockland  Water  Co.,  86  Me.  57,  29  Atl.  935,  refusing  to  restrain  a  nuisance 
created  by  dam;  where  remedy  at  law  was  adequate;  Noonan  v.  Lee,  2 
Black,  509,  17  L.  Ed.  281,  holding  District  Court  in  Wisconsin  had  no 
power  to  direct  mortgagor  to  pay  unsatisfied  balance  according  to  local 
rule;  Johnston  v.  Roe,  1  McCrary,  165,  1  Fed.  695,  holding  Federal  court 
not  bound  by  local  statute  of  limitations  in  action  by  bank  receiver  against 
an  estate  for  a  debt  fraudulently  concealed;  Northern  Pac.  R.  R.  Co.  v. 
St.  Paul  etc.  R.  R.  Co.,  2  McCrary,  265,  4  Fed.  692,  holding  that  whatever 
the  powers  of  the  State  court  might  be,  a  Federal  court  in  chancery  could 
substitute  an  indemnity  bond  for  an  injunction  from  building  a  railroad 
crossing;  Howards  v.  Selden,  4  Hughes,  310,  5  Fed.  473,  granting  sheriff's 
surety,  who  was  forced  to  satisfy  creditors,  relief  against  deputy  sheriff's 
surety,  who  became  solvent,  and  was  primarily  liable,  though  both  sureties 
residents  of  same  State;  Strettell  v.  Ballon,  3  McCrary,  47,  9  Fed.  257, 
holding  Colorado  statute  could  not  give  Circuit  Court  jurisdiction  over 
bill  for  partition  by  an  owner  of  an  undivided  interest  in  a  mine;  Oren- 
dorf  V.  Budlong,  12  Fed.  26,  holding  jurisdiction  of  District  Court  to  set 
aside  fraudulent  transfer,  not  affected  by  State  statute  of  limitations; 
Edwards  v.  Davenport,  4  McCrary,  43,  20  Fed.  762,  refusing  to  follow 
decisions  of  Iowa  Supreme  Court  as  to  responsibility  of  a  lunatic  uponx 
his  contracts;  Nickerson  v.  Atchison  etc.  R.  R.  Co.,  1  McCrary,  384,  30 
Fed.  86,  refusing  to  hear  case  in  equity  upon  stipulation  containing  agreed 
facts  and  waiving  pleadings,  according  to  Kansas  statute ;  American  Assn. 
v.  Eastern  etc.  Land  Co.,  68  Fed.  722,  refusing  to  entertain  partition  suit. 
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where  plaintiff's  title  was  disputed;  thor^h  local  statute  permitted  it; 
Montejo  v.  Owen^  14  Blatchf .  ^27,  Fed.  Gas.  9722,  holding  answer  to  com- 
plaint on  a  judgment  permissible  under  New  York  statute,  not  allowable 
under  Revised  Statutes^  Breeden  v.  Lee,  2  Hughes,  488,  Fed.  Gas.  1828, 
granting  complainant  injunction  to  stay  execution  of  Vix^nia  judgment, 
though  statute  of  Virginia  afforded  legal  remedy;  Lamb  v.  Starr,  Deady, 
364,  Fed.  Gas.  8021,  holding  that  Orison  statute  limiting  suits  in  parti- 
tion to  those  in  possession  did  not  prohibit  suit  for  partition  in  Federal 
court  by  one  out  of  possession;  Blanchard  v.  Sprague,  1  Gliff.  291,  Fed. 
Gas.  1516,  holding  parties  not  competent  witnesses  in  Gircuit  Gourt, 
Massachusetts  statute  to  the  contrary  notwithstanding;  White  v.  Bower, 
48  Fed.  188,  refusing  to  allow  affirmative  relief  on  an  answer  in  the  nature 
of  a  cross-bill,  conforming  to  Georgia  practice,  but  not  to  equity  rules. 
Watts  V.  Gamors,  10  Fed.  149  (affirmed  in  115  U.  S.  362,  29  L.  Ed.  409,  6 
Sup.  Gt.  95),  holding  that  Louisiana  law  awarding  stipulated  penalty  as 
measure  of  damages  for  breach  of  charter-party,  would  not  be  followed; 
Kirby  v.  Lake  Shore  etc.  R.  R.  Go.,  120  U.  S.  138,  80  L.  Ed.  578,  7  Sup.  Gt. 
434,  applying  rule  that  time  will  not  run  in  favor  of  defendant  in  action 
for  fraud  until  discovery,  notwithstanding  New  York  statute,  modifying 
rule;  Brown  v.  Buck,  75  Mich.  278,  18  Am.  St.  TLep.  440,  6  L.  B.  A.  228, 
42  N.  W.  828,  holding  statute  providing  for  final  decision  of  facts  in  equity 
cases  by  juries  unconstitutional;  Bell  v.  Ohio  etc.  Trust  Go.,  1  Biss.  273, 
Fed.  Gas.  1260,  holding  priority  of  jurisdiction  between  State  and  Federal 
courts  determined  by  date  of  service  of  process  and  ordering  property 
taken  from  Federal  court's  Receiver  to  be  returned  to  him. 

Distinguished  in  Pulliam  v.  Pulliam,  10  Fed.  78,  Fed.  Gas.  11,463a,  hold- 
ing Tennessee  statute  of  limitations  limiting  time  for  presentation  of 
claims  against  estates,  binding  on  Federal  courts;  Ashley  v.  Gunningham, 
16  Ark.  174,  holding  heir,  substituted  as  complainant  in  place  of  deceased 
ancestor,  in  a  remanded  case,  could  raise  no  question  in  the  State  court 
decided  by  the  Supreme  Gourt. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  448. 

Decision  In  Neves  ▼.  Scott,  9  How.  196,  13  L.  Ed.  102,  that  the  marriage 
settlement  there  considered  was  an  executed  trust,  which  would  be  enforced 
by  a  court  of  canity  for  the  benefit  of  complainants,  the  cestuis  que  trust, 
Is  adhered  to,  though  inconnistent  with  the  views  of  the  Supreme  Court  of 
Cteorgia. 

Approved  in  Hudnall  v.  Ham,  183  111.  603,  75  Am.  St.  Bep.  182,  56  N.  E. 
177,  holding  will  invalid  by  reason  of  subsequent  marriage,  part  of  ante- 
nuptial agreement  so  as  to  bind  widow;  Adams  v.  Adams,  21  Wall.  196, 
212  L.  Ed.  508,  holding  a  settlement  to  a  third  party,  ignorant  thereof,  by 
a  husband  for  the  benefit  of  his  wife,  a  trust ;  Sullivan  v.  Sullivan,  23  Fed. 
Gas.  366,  construing  rights  of  a  child  under  a  conveyance  by  parent. 
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IS  How.  274-283,  14  L.  Sd.  143,  DS  FOREST  ▼.  JJLWBSNOE. 

IMed  8he«p0kl]ii»  wUh  wool  oo,  thoagb  known  to  commerce  ae  eklne, 
lirre  never  been  dealt  with  In  tlio  revenue  acts  aa  aktns,  1>iit  have  always 
been  given  a  speciflc  designation^'  which  will  control  tn  constming  tariff  of 
1846. 

Approved  in  Brennan  v.  United  States,  136  Fed.  746,  747,  69  C.  C.  A. 
395,  limes  in  brine  are  not  dutiable  as  "limes"  under  tariff  act  of  1897,  but 
as  "fruits  in  brine" ;  United  States  v.  Nordlinger,  121  Fed.  692,  58  C.  C.  A. 
438,  holding  preserved  Leghorn  citron  dutiable  as  "fruits  preserved  in 
sugar" ;  Swayne  v.  Hager,  13  Sawy.  621,  37  Fed.  783,  holding  Chinese  shoes 
taxable  under  revenue  law  of  1883,  as  manufactures  of  silk  and  cotton, 
and  not  as  wearing  apparel ;  In  re  Blumenthal,  49  Fed.  228,  holding  wooden 
pencils,  filled  with  colored  materials,  and  known  as  school  crayons,  are 
dutiable  under  act  of  1883  as  pencils  and  not  as  crayons. 

Dried  sheepskine,  with  the  wool  on,  are  not  dutiable  as  skins  under  the 
act  of  1346^  but  as  nonenumerated  articles. 

Distinguished  in  Faxon  v.  Russell,  8  Fed.  Gas.  1111,  holding  Webbing 
made  of  india  rubber  silk  and  cotton  taxable  under  act  of  1868  as  a  manu- 
facture of  india  rubber,  not  as  webbing;  Cadwalader  v.  Zeh,  151  U.  S.  177^ 
88  L.  Ed.  118,  14  Sup.  Ct.  290,  holding  commercial  signification  given  to 
small  cups,  saucers,  etc.,  as  toys,  would  determine  their  dutiability  under 
act  of  18^  as  toys  rather  than  as  earthenware. 

13  How.  283-287,  14  L.  Ed.  147,  WALSH  v.  BOQEBS. 

Appellant  must  make  out  a  clear  case  of  mistake  in  the  court  below, 
where  the  Supreme  Court  is  asked  to  reverse  a  case  on  contested  facts;  the 
evidence  in  a  case  of  collision  examined  and  decree  ai&rmed. 

Approved  in  The  Grace  Girdler,  7  Wall.  204,  19  L.  Ed.  117,  refusing  to 
reverse  judgments  of  District  and  Circuit  Courts  in  a  collision  case,  though 
Supreme  Court  found  decisions  doubtful;  The  Juanita,  93  U.  S.  339,  23 
L.  Ed.  931,  following  the  same  rule  and  refusing  to  reverse. 

Distinguished  in  The  Oregon,  55  Fed.  673,  5  C.  C.  A.  229,  reviewing  evi- 
dence in  libel  case  on  charter-party  where  entire  case  was  reargued. 

Ez  parte  depositions,  under  the  act  of  1798,  without  notice,  are  unsatis- 
factory and  not  favored,  and  should  not  be  resorted  to  except  in  cases  of 
great  necessity  or  for  formal  proof  of  isolated  facts. 

Approved  in  Commonwealth  v.  Crapo,  212  Mass.  211,  98  N.  E.  703,  on 
hearing  motion  to  withdraw  plea  of  guilty,  court  need  not  receive  affidavit 
of  accused;  Egbert  v.  Citizens'  Ins.  Co.,  etc.,  2  McCrary,  387,  388,  7  Fed. 
48,  denying  motion  -to  suppress  deposition ;  Warren  v.  Younger,  18  Fed. 
862,  holding  that  Circuit  Court  sitting  in  Texas  can  order  depositions  taken 
according  to  Texas  statute. 
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Distinguished  in  Bulwinkle  v.  Cramer,  30  S.  C.  158,  8  S.  E.  691,  holding 
that  nnder  statute  of  1872,  amending  act  of  1789,  and  requiring  notice  of 
taking  deposition,  rules  will  be  more  liberally  construed. 

Want  of  similarity  between  statements  of  witnesses  as  to  transaction 
occurring  long  previous  thereto  as  affecting  weight  of  testimony. 
Note,  Ann.  Gas.  1918A,  798. 

Miscellaneous.  Cited  in  Jackson  v.  The  Magnolia,  20  How.  299,  340, 
15  L.  Ed.  911,  928,  to  point  that  District  Court  takes  jurisdiction  over  col- 
lision cases  on  navigable  rivers  within  a  State;  The  Cheeseman  v.  Two 
Ferry-Boats,  2  Bond,  368,  Fed.  Cas.  2633,  to  point  that  District  Court  in 
Ohio  has  jurisdiction  over  a  seizure  on  the  Ohio. side  of  the  Ohio  River, 
as  over  a  navigable  stream. 

13  How.  287-295,  14  L.  Ed.  149,  TAYLOR  Y.  DOE. 

Under  Mississippi  laws,  title  derived  trom  sale  and  conveyance  by  a 
trustee  under  a  trust  deed  to  secure  a  debt,  recorded  subsequently  to  a'  Judg- 
ment against  tbe  tmstor,  the  sale  being  subsequent  to  the  execution  on  tbe 
judgment,  Is  subject  to  tlie  rights  of  the  judgment  creditor,  If  his  executloii 
was  regular. 

Approved  in  Ruppert  v.  Haske,  5  Mackey  (D.  C),  268,  holding  equity 
would  not  correct  mistake  in  description  of  recorded  deed  to  prejudice  of 
rights  of  judgment  creditor  of  grantee;  Keller  v.  Myers,  5  S.  C..16,  hold- 
ing defendant  in  execution  could  acquire  no  further  homestead  rights  than 
he  had,  by  change  in  homestead  law  after  execution. 

Priority  of  liens  of  judgment  or  of  prior  unrecorded  conveyance. 
Note,  16  L.  R.  A.  669. 

"Wliere  a  Judgment  debtor  died  after  execution  and '  levy,  It  was  not 
necessary  to  revive  the  judgment  against  Ms  representative  by  scire  facias 
before  issuing  a  venditioni  exponas,  this  being  merely  a  continuation  and» 
completion  of  the  previous  execution. 

Approved  in  Clark  v.  Sawyer,  1  Cal.  Unrep.  576,  holding  sheriff  com- 
mencing execution  of  process  is  bound  to  complete  it,  though  in  meantime 
he  was  succeeded  in  office  by  another;  Rain  v.  Young,  61  Kan.  431,  78  Am. 
St.  Rep.  ^26,  59  Pac.  1069,  holding  where  judgment  debtor  after  enjoin- 
ing execution  sale  dies  and  injunction  is  dismissed,  sale  under  alias  execu- 
tion without  revivor  is  valid;  Boyd  v.  Hankinson^  83  Fed.  879,  holding 
sale  on  execution,  levied  and  tested  against  a  corporation  before  its  dis- 
solution, had  after  dissolution,  valid;  s.  c,  92  Fed.  53,  34  C.  C.  A.  197^ 
reversing  lower  court,  but  ruling  similarly  on  this  question;  Dryer  v. 
Graham,  58  Ala.  626,  holding  under  statute  authorizing  levy  of  fieri  facias 
after  death  of  judgment  debtor,  a  venditioni  exponas  would  issue  after 
death  of  defendant;  Barber  v.  Peay,  31  Ark.  397,  holding  that  specific  lien 
fixed  on  land  by  levy  of  execution  during  debtor's  lifetime  could  be  en- 
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foreed  by  a  venditioni  exponas  against  his  administrator,  the  judgment 
having  been  revived;  Montgomery  v.  Realhafer,  85  Tenn.  671,  4  Am.  St. 
Bep.  782,  5  S.  W.  55,  holding  execution  sale  under  execution,  issued  after 
debtor's  death  but  tested  prior  thereto,  valid. 

Distinguished  in  Mitchell  v.  St.  Maxent,  4  Wall.  243,  18  L.  Ed.  828,  hold- 
ing writ  of  fieri  facias  tested  and  issued  after  death  of  judgment  debtor 
void;  Isaac  v.  Swift,  10  Cal.  82,  70  Am.  Dec.  701,  holding  levy  of  execution 
before  expiration  of  judgment  does  not  prolong  judgtnent  lien  beyond  I 

statutory  time. 

Effect  of  death  after  judgment  on  remedy  by  execution.    Note,  61 
L.  B.  A.  886. 


13  How.  296-807,  14  L.  Sd.  162,  TBEMIJ3TT  Y.  ADAMS. 

Warehouse  act  of  1846  confined  importer*!  rights  to  deposit  their  goods 
in  public  stores  to  ports  of  entry,  unless  by  express  regulation  of  the  Secre- 
tary of  the  Treasury,  extended  to  ports  of  deliyery. 

Approved  in  Barney  v.  Rickard,  157  U.  S.  358,  89  L.  Ed.  782,  15  Sup. 
Ct.  645,  holding  protest  against  overcharge  of  duties,  made  after  payment 
and  receipt  of  goods,  though  before  liquidation,  too  late;  Saltonstall  v. 
Russrfl,  152  U.  S.  631,  88  L.  Ed.  577,  14  Sup.  Ct.  734,  holding  importer 
cannot  recover  duties  paid  without  protest  to  collector  of  second  port  after 
payment  to  collector  of  first  port. 

18  How.  807-^344, 14  L.  Bd.  167,  FHILADEIiPHIA  ETC.  B.  B.  00.  T.  HOWABD. 

To  prove  the  pendency  of  a  writ  in  a  Maryland  County  Court,  a  copy 
of  the  clerk's  docket  entries  is  sufllcient,  the  Maryland  law  requiring  no 
formal  records  to  be  made  up  by  clerks  of  County  Courts. 

Approved  in  In  re  Coleman,  15  Blatchf .  426,  Fed.  Cas.  2980,  according 
to  "naturalization  index"  together  with  papers,  same  consideration  as  if 
a  formal  record;  State  v.  Logan,  33  Md.  8,  holding  proceedings  and  plead- 
ings admissible  as  the  record  upon  a  plea  of  nul  tiel  record;  Thaw  v. 
Ritchie,  136  U.  S.  547,  84  L.  Ed.  588,  10  Sup.  Ct.  1044,  holding  minute-book 
of  Maryland  Orphans'  Court,  showing  entry  of  order  approving  sale,  com- 
petent evidence  of  approval. 

In  an  action  pf  covenant  against  a  consolidated  corporationT^on  a  con- 
tract executed  by  one  of  the  united  corporations,  the  plea  being  non  est 
factuBi,  the  corporation's  admissions  at  a  previous  trial,  that  it  executed 
the   contract,   is  admissible  against  the  consolidated   corporation. 

Appro?.ed  in  Pepper  v.  Shepherd,  4  Mackey  (D.  C),  274,  holding  in  suit 
to  enforce  trust,  defendant  could  not  plead  that  trust  was  satisfied  by  sale 
to  complainant  under  former  suit  to  enforce  trust,  and  also  that  such  sale 
was  nullity;  Wisconsin  Lumber  Co.  v.  Greene  etc.. Tel.  Co.,  127  Iowa,  355, 
109  Am.  St.  Bep.  387,  69  L.  B.  A.  968,  101  N.  W.  744,  corporation  which  in 
return  for  stock  subscriptions  agreed  to  give  stockholders  certain  privir 
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leges  is  estopped  to  deny  its  officers  authority  to  mabe  contracts;  dissent- 
ing opinion  in  Grant  v.  Cooke,  7  D.  C.  212,  majority  holding  debt  author- 
ized by  statute  to  be  created  by  District  of  Columbia  was  exclusive  of 
debts  owed  by  the  various  municipalities  within  District  which  were  merged 
in  1871;  Acres  v.  Moyne,  59  Tex.  625,  holding  successor  of  railroad  com- 
pany proper  defendant  in  error  on  appeal  from  judgment  in  favor  of  prede- 
cessor; Stephenson  v.  Texas  &  P.  B.  B.  Co.,  42  Tex.  168,  ruling  similarly 
on  facts  similar  to  those  in  Acres  v.  Moyne,  supra;  Warren  v.  Mobile  etc. 
R.  B.  Co.,  49  Ala.  586,  allowing  action  for  damages  against  consolidated 
corporation  for  injuries  caused  by  one  of  old  companies;  Miller  v.  Lan- 
caster, 5  Cold.  519,  holding  that  on  merger  of  corporations,  the  new  corpo- 
ration succeeded  to  rights  of  old  corporation,  against  obligors  on  a  bond; 
Cleveland  v.  Cleveland  etc.  By.  Co.,  93  Fed.  129,  holding  city  not  estopped 
from  setting  up  rights  against  railroads  consistent  with  railroad's  defense 
in  action  against  them  as  licensees  of  city. 

Distinguished  in  Hagemann  v.  Southern  Electric  B.  Co.,  202  Mo.  262, 
100  S.  W.  1084,  holjSing  purchase  by  one  corporation  of  stock  and  fran- 
chises of  another  did  not  render  purchaser  liable  for  debts  of  such  com- 
pany; Powell  v.  Northern  Missouri  B.  B.  Co.,  42  Mo.  67,  holding  deed^ 
under  special  statute,  of  all  corporation's  property  did  not  consolidate,  bat 
extinguished  it. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  426. 

On  a  plea  of  non  est  factum,  the  deposition  of  a  deceased  witness  testify- 
ing on  behalf  of  defendant  in  another  action  to  the  execution  of  the  instm- 
ment  is  admissible  against  the  defendant,  where  the  parties  in  both  actions 
were  practically  the  same,  though  not  Identical. 

Approved  in  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  60,  69  C.  C.  A. 
28,  admitting  testimony  of  witness  given  on  former  trial  where  witness 
is  -without  district  and  more  than  one  hundred  miles  from  place  of  trial ; 
Chase  v.  Springvale  Mills  Co.,  75  Me.  160,  holding  deposition  of  deceased 
witness  used  at  previous  trial  between  same  parties  admissible  by  com- 
mon-law rufes. 

Identity  of  parties  and  issues  as  condition  to  admissibility  of  testi- 
mony given  in  former  proceeding  by  witness  who  has  become  dis- 
qualified or  inaccessible.    Note,  21  Ann.  Gas.  182. 

"Where  a  plaintiff  by  pleading  on  estoppel  would  render  liis  pleading 
demurrable,  as  by  replying  to  a  plea  of  non  est  factum,  that  on  a  preTions 
trial  the  execution  of  the  instrument  was  admitted,  he  may  omit,  to  plead 
the  estoppel  without  waiving  it.  .^ 

Approved  in  Cockey  v.  Leister,  12  Md.  131,  71  Am.  Dec.  691,  holding 
trustee  when  gamisheed  may  object  that  fund  is  in  control  of  court  with- 
out pleading  such  defense  specially. 

Distinguished  in  Jones  &  Co.  v.  Peebles,  130  Ala.  274,  30  South.  566, 
holding  where  estoppel  is  relied  on  as  defense  it  must  be  pleaded  or  it 
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is  waived;  Burlington  etc.  R.  R.  Co.  v.  Harris,  8  Neb.  142,  holding  es- 
topi)eI  by  conduct  not  available  because  not  pleaded.  / 

Evidence  of  fact  wblch  becomes  immaterial  in  coarse  of  trial,  tliou£^ 
improperly  rejected,  cannot  be  reviewed  on  appeal. 

Approved  in  Cunningham  v.  Springer,  13  N.  M.  289,  82  Pac.  239, 
where  in  action  for  attorney's  services  jury  found  special  contract  and 
fall  payment,  exclusion  of  evidence  of  v^ue  of  service  was  harmless 
error. 

Defendant  tn  an  action  on  covenant  is  estopped  from  alleging  the  non- 
execution  of  tlie  contract,  which  in  a  previous  action  It  maintained  as  its 
deed;  by  snch  allegation  the  defendant  would  impute  to  Itself  a  fraud  upon 
Justice  tn  the  previous  trial. 

Approved  in  Long  v.  Lockman,  135  Fed.  199,  where  decedent  had 
filed  sworn  plea  to  jurisdiction  to  involuntary  bankruptcy  proceedings 
in  Arkansas,  alleging  residence  in  Colorado,  and  proceedings  dismissed, 
bankrupt's  administrators  are  estopped  in  bankruptc^^  proceedings  com- 
menced in  Colorado  from  denying  his  Colorado  residence;  Haber-Blum- 
Bloch  Hat  Co.  v.  Friesleben,  5  Ga.  App.  124,  62  S.  E.  713,  holding  bank- 
rupts, who  maintained  certain  damages  were  not  provable  as  debts,  in 
which  position  plaintiff  acquiesced,  could  not  thereafter  plead  such  dam- 
ages were  provable;  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  428,  174  S.  W. 
85,  holding  decree  declaring  valid  city  tax  ordinance  in  action  to  which 
street  railway  company  was  party  was  binding  on  company  in  subsequent 
action  for  tax;  Morrison  v.  Atkinson,  16  Okl.  575,  85  Pac.  473,  where 
party  on  appeal  to  District  Court  asked  dismissal  because  of  failure  of 
opponent  to  comply  with  rule  as  to  deposit  for  costs,  h^  cannot,  on  ap- 
peid  from  District  Court,  claim  invalidity  of  rule;  Adam  v.  New  England 
Inv.  Co.,  33  R.  I.  202,  80  Atl.  429,  holding  corporation  retaining  benefit  of 
contract  could  not  deny  power  to  make  it;  dissenting  opinion  in  Jones  v. 
Stoddart,  8  Idaho,  227,  67  Pac.  655,  majority  holding  it  is  not  error  to 
refuse  evidence  of  assignment  of  mortgage  securing  note,  where  answer 
denies  title  to  owner;  Smith  v.  Scherocder,  22  Fed.  Cas.  652,  holding 
vendor  inducing  vendee  to  believe  machinery  on  premises  estopped,  after 
its  removal  by  him,  from  claiming  that  title  passed  by  the  sale;  Gage 
V.  Riverside  Trust  Co.,  86  Fed.  998,  granting  injunction  to  restrain 
prosecution  of  suit  in*  England,  bill  admitting  indebtedness,  thus  estop- 
ping complainant  from  ever  pleading  statute  of  limitations;  Hooker  v. 
Hubbard,  102  Mass.  242,  holding  defendant  estopped  from  denying 
validity  of  note,  which  in  a  former  suit  on  another  note,  he  pleaded  as  in 
payment  of  the  latter;  Hill  v.  Huckabee,  70  Ala.  188,  holding  defendant, 
who  in  previous  suit  alleged  removal  of  former  administratrix,  estopped 
from  denying  vacancy  of  administration;  Luther  v.  Clay,  100  Ga.  241, 
39  L.  B.  A.  97,  28  S.  £.  47,  holding  party  dismissing  second  foreclosure 
on  ground  of  pendency  of  first  foreclosure  estopped  in  subsequent  action 
from  impeaching  first  foreclosure  proceeding;  Gale  v.  Shillock|  4  Dak. 
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189,  29  N.  W.  663,  holding  admission  of  execution  of  instruments  ia 
original  answer  competent  evidence  thereof  in  trial  on  supplemental 
answer;  McLaughlin  v.  Doane,  40  Kan.  394,  10  Am.  St.  Rep.  212,  19  Pac. 
854,  holding  defendant  in  action  on  note  estopped  from  pleading  prior 
judgment  where  in  action^  on  that  judgment  he  successfully  impeached 
its  validity;  Abbott  v.  Wilbur,  22  La.  Ann.  369,  370,  dismissing  suit  to 
annul  judgment  for  want  of  service  of  citation  which  judgment  plaint iif 
had  pleaded  in  bar  of  another  action;  Scaggs  v.  Balitmore  etc.  R.  R. 
Co.,  10  Md.  280,  holding  execution  of  release  signed  by  corporation  could 
not  be  denied  on  trial  when  used  to  establish  competency  of  parties  re- 
leased as  witnesses;  Crichton  v.  Smith,  34  Md.  47,  holding  charter-party 
admissible  against  appellant,  without  proof  of  its  genuineness,  on  proof 
that  latter  used  it  as  evidence  in  another  cause;  Scanlon  v.  Walshe,  81 
Md.  132,  48  Am.  St.  Bep.  494,  31  Atl.  500,  holding  mother  and  adulterer 
estopped  from  denying  legitimacy  of  children  in  distribution  proceedings,, 
where  in  proceeding  to  change  name  their  legitimacy  was  admitted  by 
them;  Davis  v.  Bush,  28  Mich.  439,  holding  contractors  receipting  for 
partial  payments  ''as  per  contract,"  estopped  from  suing  in  quantum 
meruit  and  denying  existence  of  contract;  Bush  v.  Wilcox,  106  Mich.  517, 
64  N.  W.  485,  holding  plaintiff  estopped  from  pleading  a  prior  judgment 
in  bar  of  a  setoff,  where  defendant  was  not  allowed  to  use  his  setoff  in 
the  prior  action;  Lilly  v.  Menke,  143  Mo.  147,  44  S.  W.  732,  holdings 
widow  having  on  first  trial  renounced  her  right  to  take  under  husband's 
will,  estopped  on  subsequent  appeal  from  renouncing  her  election;  Balti- 
more &  0.  R.  R.  Co.  V.  Vandewater,  19  W.  Va.  272,  holding  appellants 
estopped^  from  denying  that  decree  was  superceded  by  sup>ersedeas  bond 
given  for  their  benefit;  Davis  v.  Wakelee,  156  U.  S.  689,  39  L.  Ed.  584,. 
15  Sup.  Ct.  558,  restraining  defendant  from  denying  validity  of  plain- 
tiff's judgment  after  plaintiff's  opposition  to  his  discharge  in  bankruptcy 
was  dismissed,  because  the  debt  was  merged  in  the  judgment;  Michels 
v.  Olmstead,  157  U.'  S.  201,  89  L.  Ed.  672,  15  Sup.  Ct.  581,  holding 
defendant  on  bill  to  enjoin  action  on  contract  estopped  from  objecting 
to  parol  evidence  as  admissible  only  at  law,  when  in  suit  on  the  contract 
the  evidence  was  excluded  upon  his  objection;  Cornwall  v.  Davis,  38  Fed. 
883,  4  L.  B.  A.  566,  holding  that  bankrupt  who  opposed  proof  of  debt 
on  ground  that  it  would  not  be  barred  by  discharge  would  be  estopped 
from  pleading  discharge  in  action  on  the  debt. 

Distinguished  in  Farley  v.  Frost-Johnson  Lumber  Co.,  133  La.  520,  Ann. 
Gas.  1915Q,  717,  L.  R.  A.  1915A,  200,  63  South.  129,  holding  grantee  in 
deed  of  woman  described  as  widow  and  of  two  heirs  of  C,  was  not  es- 
topped to  deny  marriage  of  widow  to  C.  in  subsequent  petitory  action 
brought  b;J'  two  other  children;  HoUiday  v.  Pickhardt,  24  Blatchf.  211^ 
29  Fed.  859,  holding  claimant  who  attempted  to  obtain  sole  patent  as 
prior  inventor  not  estopped  in  subsequent  action  from  assailing  patent 
for  want  of  novelty;  Michigan  etc.  Bank  v.  Eldred,  6  Biss.  374,  Fed. 
Cas.  9528,  holding   defendant   in   assumpsit   on  note  not  estopped  from 
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pleading  bar  of  a  judgment  apon  same  note,  because  plaintiff  nonsaited 
in  action  on  that  ;iudgment;  Fisher  v.  Denver  Nat.  Bank,  22  Colo.  376, 
45  Pac.  442,  holding  no  estoppel  arises  from  position  taken  in  former 
suit  never  terminated  and  between  different  parties;  Wilson  v.  Watts, 
9  Md.  417  (in  opinion  of  trial  court,  reversed  on  appeal),  holding  com- 
plainant not  estopped  from  disputing  title  of  respondent  under  deed  exe- 
cuted by  plaintiff  as  part  of  a  fraud  at  respondent's  instigation;  People 
v.  Stanford,  77  Cal.  381,  18  Pac.  90,  holding  State  not  estopped  from 
denying  franchise  rights  of  railroad,  because  State  took  judgment  in 
prior  suit  against  the  corporation  to  abate  a  nuisance;  Bargamin  v. 
Clarke,  20  Gratt.  552,  holding  parties  not  estopped  from  relying  on  title 
of  ancestor  as  individual,  because  in  prior  suit  they  defended  his  title 
as  trustee  according  to  court's  opinion;  Smith  v.  Gale,  144  U.  S.  525, 
36  L.  Ed.  527,  12  Sup.  Ct.  678,  holding  power  of  attorney  admissible  in 
evidence,  though  legal  effect  denied  by  allegation  of  fraudulent  execution. 

Oovenant  describing  8.  H.  and  H.  H.  as  tlie  party  of  the  first  part,  where 
the  covenants  are  all  with  "the  party  of  the  first  part"  and  not  nomlnatim, 
and  8.  H.  alone  seals  the  deed,  contains  an  error  demonstrationls,  and  an 
action  on  the  covenant  is  rightly  brought  by  8.  H.  alone. 

Approved  in  International  Hotel  Co.  v.  Flynn,  238  111.  643,  16  Ann. 
Oas  1059,  87  N.  E.  858,  holding  obligation  ran  to  two  jointly,  but  de- 
feasance provided  for  discharge  on  payment  by  one,  and  both  obligees 
must  join  in  suit  thereon ;  Northwestern  Distilling  Co.  v.  Brant,  69  111.  661, 
18  Am.  Bep.  68S,  holding  corporation  liable  on  contract  between  ''B.,  of  the 
first  part,"  and  its  president  "of  the  second  part,"  where  it  was  subscribed 
by  the  corporation  by  its  president. 

Distinguished  in  Seymour  v.  Western  R.  R.  Co.,  106  U.  S..321,  27  L.  Ed. 
103,  1  Sup.  Ct.  124,  holding  in  action  on  covenant  with  several  parties, 
but  only  signed  by  one,  all  must  join. 

Provisions  in  a  contract  for  monthly  paymeots  for  work  done  during 
the  month,  and  for  completion  of  the  entire  work  by  a  certain  day,  held 
independent  covenants,  and  the  contractor  allowed  to  recover  for  work  done 
after  the  date  fixed  for  the  completion  of  the  contract. 

Approved  in  Greenwood  v.  Watson,  171  Fed.  621,  96  C.  C.  A.  421,  hold- 
ing where  contract  to  buy  stocks  fixed  time  and  place  to  pay,  seller  was 
bound  to  have  stocks  ready  at  time  and  place  and  tender  same,  to  estab- 
lish buyer's  default  ;.Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  60,  holding 
covenants  to  pay  amount  of  insurance  and  to  pay  premiums  were  de- 
pendent, but  that  covenants  of  insurer  against  suicide  while  insane  and  of 
insurer  to  beneficiary  were  independent,  and  breach  of  former  by  insured 
did  not  affect  recovery  by  beneficiary;  Hambly  v.  Delaware  etc.  Ry.  Co., 
21  Fed.  555,  558,  holding  failure  to  complete  railroad  division  did  not 
deprive  contractor  of  right  to  payment  for  work  done;  Pollak  v.  Brush 
Electric  Assn.,  128  U.  S.  465,  82  L.  Ed.  477,  9  Sup.  Ct.  122,  holding  proof 
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of  performance  of  covenants  to  transfer  stock  not  essential  to  plaintiff's 
right  to  recover  for  lighting  furnished. 

Law  leans  strongly  against  forfeiture,  and  a  clanse  authorizing  one 
party  to  forfeit  and  annul  a  contract  will  not  be  construed  to  glTe  tliat  party 
power  to  forfeit  the  other  party's  right  to  compensation  for  work  already 
done  under  the  contract,  where  the  right  to  such  forfeiture  is  not  clearly 
shown. 

Approved  in  United  States  v.  McMullen,  222  U.  S.  471,  56  L.  Ed.  278, 
32  Sup.  Ct.  128,  holding  in  exercise  of  option  to  declare  contract  void  on 
breach  of  contract   by   contractor  for   public   work.   United   States  had 
right  to  procure  others  to  complete  work  and  charge  contractor  with  dif- 
ference in  cost;  United  States  v.  O'Brien,  220  U.  S.  328,  55  L.  Ed.  485, 
31  Sup.  Ct.  406,  holding  excess  cost  of  completion  not  recoverable  where 
United  States  gave  notice  of  annulment  for  failure  to  prosecute  work 
diligently  when  there  was  yet  time  to  complete  work  within  time  fixed; 
United  States  v.  Stone  etc.  Gravel  Co.,  177  Fed.  327,  328,  100  C.  C.  A.  651, 
where  after  cancellation  of  contract  by  United  States  for  failure  to  begin 
work  it  made  new  contract  for  higher  price,  such  new  contract  was  evi- 
dence of  damage  due  to  default  on  fir^t;  Isbell  v.  Anderson  Carriage  Co., 
170  Mich.  314,  136  N.  W.  461,  where  contract  provided  that  agents  were 
to  conduct  business  requiring  energy,  experience  and  initiative,  in  man- 
ner satisfactory  to  employer,  and  contract  could  be  terminated  on  notice 
for  failure,  employer  could  cancel  for  dissatisfaction  in  good  faith;  Ham- 
bly  V.  Delaware  etc.  R.  R.  Co.,  21  Fed.  655,  holding  defendants'  breach 
of  implied  covenant  to  permit  contractor  to  proceed  with  work  gave  new 
cause  of  action  where  he  was  willing  tp  perform  by  date  fixed  by  con- 
tract; Lee  V.  New  Haven  etc.  R.  R.  Co.,  15  Fed.  Cas.  220,  construing  con- 
tract empowering  receiving  party  to  rescind  if  work  not  done  diligently 
in  its  opinion  to  call  for  reasonable  exercise  of  judgment;  Culbertson  v. 
Ellis,  6  McLean,  262,  Fed.  Cas.  3461,  charging  jury  that  contractor  could 
not  recover  damages  for  forfeiture  declared   by  receiving  party   under 
honest  but  mistaken  opinion  of  his  conduct;  United  States  Trust  Co.  v. 
Western  Contract  Co.,  81  Fed.  469,  26  C.  C.  A.  472,  holding  rescission 
of  contract  with  party  guaranteeing  debts  of  railroad,  on  deposit  of  bonds, 
in  consideration  of  control  of  road,  did  not  forfeit  its  vested  rights  in 
bonds  deposited;  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  530,  531,  27 
Am.  Rep.  584,  585,  holding  insurance  on  entire  property  not  forfeited 
by  sale  of  part,  under  clause  rendering  policy  void,  on  sale  of  any  part; 
Hayes  v.  Nashville,  80  Fed.  647,  26  C.  C.  A.  59,  holding  city  allowed  to 
recover  damages  under  rescinded  contract  to  take  its  bonds.    * 

Under  a  contract  providing  that  the  contractor  shall  place  excavated 
earth  "where  ordered  by  the  engineer"  of  the  other  party»  he  may  recoTer 
damage  for  delay  and  expense  arising  from  failure  to  provide  a  lawful  place 
in  a  seasonable  time. 
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Approved  in  McCreery  t.  Green,  38  Mich.  180,  holding  suspension  of 
pa3aiient8  to  agent  who  was  to  locate  lands  as  fast  as  funds  were  provided 
prevented  performance  and  was  a  breach  of  contract;  Smith  v.  Boston 
C.  A  M.  R.  R.  Co.,  36  N.  H.  494,  holding  failure  to  furnish  engineer, 
under  contract  providing  for  performance  under  his  superinten^nce,  a 
breach  of  contract. 

Wliere  a  contract  proTtding  for  montiOy  payments  provides  for  a  de- 
tention, until  tjie  completion  of  the  contract,  of  fifteen  per  cent  of  money 
due  the  contractor' at  any  time  for  work  done,  as  indemnity,  where  the  con- 
tract is  forfeited  and  never  completed,  only  so  much  of  such  fifteen  per  cent 
can  be  retained  as  will  compensate  loss  and  damage  sustained  through  de- 
'fault  of  contractor. 

Distinguished  in  Long  Dock  Co.  v.  Mallery,  12  N.  J.  Eq.  103,  where  a 
peculiar  contract  was  held  to  provide  for  a  forfeiture. 

Effect  of  use  of  word  "forfeiture"  upon  penalty  or  liquidated  dam- 
ages.   Note,  50  L.  R.  A.  (N.  S.)  891.         ^ 

Contractor  is  entitled  to  the  difference  between  cost  of  performance 
and  the  contract  price  as  damages  for  unearned  profits  on  a  contract  fraudu- 
lently terminated  before  Its  completion  by  the  other  party. 

Approved  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240  U.  S. 
280,  60  L.  Ed.  648,  36*  Sup.  Ct.  307,  holding  profits  which  subcontractor 
would  probably  have  earned  if  contract  had  proceeded  in  ordinary  man- 
ner were  elements  of  damage  for  breach  by  general  contractor;  City  of 
Ironton  v.  Harrison  Const.  Co.,  212  Fed.  357,  129  C.  C.  A.  29,  holding 
right  to  recover  lost  profits  as  damages  not  affected  by  fact  that  during 
period  for  performance  profits  would  have  been  lessened  by  fiood;  In  re 
Duquesne  Incandescent  Light  Co.,  176  Fed.  790,  holding  on  allowance  of 
claim  against  buyer's  bankrupt  estate,  damages  caused  by  buyer's  breach 
of  contract  for  manufacture  and  sale  of  goods  was  difference  between 
cost  and  contract  price,  though  entire  lot  not  ready  for  delivery;  Hadley 
Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  244,  74  C.  C.  A. 
462,  applying  rule  in  actioli  for  breach  of  contract  for  manufacture  and 
delivery  of  glass;  In  re  Saxton  Furnace  Co.,  142  Fed.  296,  where  bank- 
rupt repudiated  contract  for  purchase  of  machinery,  seller  could  prove 
claim  against  bankrupt  estate  for  profit  on  sale ;  Farmers'  Loan  &  Trust  Co. 
V.  Eaton,  114  Fed.  17,  51  C.  C.  A.  640,  awarding  as  damages  loss  of  ex- 
pected profits  sustained  by  lessee  under  leasQ  from  receiver  due  to  ter- 
mination of  lease  by  court;  American  Surety  Co.  v.  Woods,  105  Fed.  744, 
45  C.  C.  A.  282,  holding  on  breach  of  contract,  also  abandoned  by  em- 
ployer, latter  cannot  recover  difference  between  contract  price  and  cost 
of  completing  work  as  estimated  by  experts;  Connersville  Wagon  Co.  v. 
McFarlan  Carriage  Co.,  166  Ind.  134,  S  L.  B.  A.  (N.  S.)  709,  76  N.  E.  298, 
holding  in  action  for  breach  of  contract  to  furnish  wheels  for  vehicles, 
loss  of  profits  due  to  inability  to  run  plaintiff's  factory  were  too  remote; 
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W.  J.  HoUiday  &  Co.  v.  Highland  Iron  etc.  Co.,  43  Ind.  App.  363,  87 
N.  E.  252,  holding  measure  of  damages  on  breach  of  contract  to  buy  iron 
was  difference  between  cost  to  manufacture  and  deliver  and  contract 
price;  Harness  ▼.  Kentucky  Fluor  Spar  Co.,  149  Ky.  76,  Ann.  Gas.  1914A, 
803,  147  S.  W.  938,  holding  loss  of  profits  was  measure  of  damages  for 
breach  of  contract  to  allow  mining  of  fluor  spar  in  defendant's  mine; 
Winslow  Elevator  etc.  Co.  v.  Hoffman,  107  Md.  640,  17  L.  R.  A.  (N.  S.) 
1130,  69  Atl.  397,  holding  loss  of  rents  in  office  building  due  to  failure 
to  install  elevator  not  recoverable  to  general  damages;  Bash  y.  Construc- 
tion Co.,  88  Md.  674,  41  Atl.  1092,  following  rule  in  action  for  breach 
of  contract  to  deliver  gravel;  Glann  v.  White,  181  Mich.  324,  148  N.  W. 
211,  holding  in  action  for  damages  for  breach  of  warranty  of  soundness 
of  horses  which  defendant  knew  were  to  be  used  in  planting  crop,  evi-  - 
dence  of  number  of  acres  plaintiff  was  prevented  from  planting  was  ad- 
missible; Hicks  V.  National  Surety 'Co.,  169  Mo.  App.  491,  155  S.  W.  74, 
holding  in  action  for  failure  to  furnish  surety  bond  resulting  in  loss  of 
c6ntract  to  carry  mails,  profits  of  contract  was  measure  of  damage; 
Choctaw  .etc.  R.  R.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac  504,  denying  right 
to  commissions  lost  by  reason  of  unreasonable  delay  in  shipment  of  goods 
where  carrier's  agent  had  no  means  of  knowing  consequences;  Tootle  v. 
Kent,  12  Okl.  692,  73  Pac.  315,  applying  rule  where  merchant's  store 
closed  by  virtue  of  wrongful  and  fraudulent  chattel  mortgage;  Hagan 
V.  Nashville  Trust  Co.,  124  Tenn.  100,  136  S.  W.  995,  holding  under  con- 
tract with  broker  to  pay  commission  on  all  sales  of  land  for  five  years 
whether  made  by  him  or  not,  broker  on  breach  of  other  party  could 
recover  commission  on  all  sales  made  in  five  years,  though  procured  by 
efforts  of  other  brokers;  Gardner  v.  Deeds,  116  Tenn.  136,  7  Ann.-  Gas. 
1172,  4  L.  R.  A.  (N.  S.)  740,  92  S.  W.  519,  holding  measure  of  damages 
on  breach  of  contract  to  purchase  buggies  ordered  to  be  made  was  manu- 
facturer's lost  profit;  Chisholm  etc.  Mfg.  Co.  v.  U.  S.  Canopy  Co.,  Ill 
Tenn.  211,  77  S.  W.  1064,  applying  rule  where  patent  brackets  contracted 
to  be  manufactured  were  improperly  made  and  were  useless;  Pittsburgh 
etc.  Steel  Co.  v.  Hinckley,  17  Fed.  587,  allowing  plaintiff's  profits  on 
steel  rails  undelivered  because  of  defendaijt's  breach  of  contract,  as  dam- 
ar^es;  The  Margaret  J.  Sanford,  37  Fed.  152,  allowing  as  damages  for 
detention  of  vessel  market  value  of  earning  capacity  during  period  of 
detention;  Myers  v.  York  etc.  R.  R.  Co.,  2  Curt.  38,  Fed.  Caa.  9997, 
allowing  difference  between  contract  price  and  cost  to  contractor,  as  dam- 
ages for  prevention  of  completion  of  contract;  Carroll  etc.  Co.  v.  Coliim- 
bus  Mach.  Co.,  55  Fed.  452,  5  C.  C.  A.  190,  allowing  as  damages  profits 
lost  through  vendee's  inability  to  fulfill  contract  with  third  person, 
because  of  vendor's  default;  Louisville  etc.  R.  R.  v.  HoUerbach,  105 
Ind.  145,  5  N.  E.  33,  holding  contractor  compelled  to  suspend  work 
through  default  of  other  party  entitled  to  damages  and  interest  on  money 
in  addition  to  contract  price  on  completion  of  contract;  Wallace  v.  Tum- 
lin,  42  Qa.  471,  allowing  contractor  to  recover  total  contract  price  for 
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fnnuBfamg  water  for  five  years  less  cost  on  rescission  of  contract;  Sulli- 
van v.  McMillan,  26  Fla.  588,  8  South.  463,  holding  damages  for' breach 
of  logging  contract  should  embrace  profits,  less  expenses  figured  as  of 
time  of  breach  of  contract;  Niagara  Fire  Ins.  Co.  v.  Greene,  77  Ind.  593, 
holding  loss  of  commissions  on  renewed  and  on  new  policies  proper  element 
of  damages  for  breach  of  contract  to  employ  agent  a  reasonable  time; 
Elizabethtown  etc.  R.  R.  Co.  v.  Pottinger,  10  Bush,  188,  holding  contractor 
compelled  to  suspend  through  arbitrary  conduct  of  other  party  could  re- 
cover unearned  profits  on  contract;  Morgan  v.  Hefler,  68  Me.  133,  hold- 
ing contractor  entitled  to  difference  between  cost  and  contract  price  as 
damages  for  suspension  of  contract  to  erect  stable;  Hale  v.  Trout,  35  Cal. 
242,  244,  holding  plaintiff  under  contract  to  deliver  lumber,  terminated 
without  his  fault,  entitled  to  difference  between  cost  of  performance 
and  contract  price;  Upstone  v.  Weir,  54  Cal.  126,  holding  plaintiff  en- 
titled to  difference  between  cost  price  and  contract  price  of  iron  work, 
not  delivered  because  of  defendant's  breach  of  contract,  as  damages  for 
loss  of  profits;  Black  v.  Woodrow,  39  Md.  217,  holding  declaration  alleg- 
ing defendant's  prevention  of  completion  of  contract  to  build  house,  suffi-  * 
cient  to  support  damages  for  loss  on  uncompleted  part;  Baltimore  etc. 
R.  R.  Co.  V.  Brydon,  66  Md.  232,  9  Atl.  131,  allowing  plaintiff,  as  dama^^es 
on  interrupted  contract  to  furnish  certain  quantity  of  coal  for  three 
years,  profits  on  undelivered  coal;  Baltimore  etc.  R.  R.  Co.  v.  Stewart, 
79  Md.  499,  29  Atl.  966,  allowing  contractor,  prevented  from  completing  ^ 
bridge,  difference  between  cost  and  contract  price;  Lovejoy  v.  Morrison, 
10  Minn.  139,  holding  plaintiffs  not  entitled  to  rent  paid  for  use  of  mills, 
as  damages  for  breach  of  contract  to  furnish  lumber  to  plaintiff  to  be 
cut  at  certain  price;  McCreery  v.  Green,  38  Mich.  183,  applying  rule  to 
contract  to  locate  specific  quantity  of  land  for  a  percentage  of  land  lo- 
cated; Leonard  v.  Beaudry,  68  Mich.  322,  36  N.  W.  93,  allowing  as  dam- 
ages for  breach  of  contract  to  deliver  logs  and  pay  for  cutting  difference 
between  cost  of  manufacture  and  contract  price;  Black  River  Lumber 
Co.  V.  Warner,  93  Mo.  389,  6  S.  W.  215,  allowing  as  damages  for  breach 
of  contract  to  receive  lumber  difference  between  cost  and  contract  price; 
Bush  v.  Baltimore  etc.  Construction  Co.,  88  Md.  668,  41  Atl.  1094,  allow- 
ing as  damages  for  breach  of  contract  to  receive  gravel  difference  be- 
tween cost  of  completion  and  contract  price;  Hutt  v.  Hickey,  67  N.  H. 
417,  29  Atl.  459,  holding  measure  of  damages  for  failure  to  obtain  tim- 
ber profits  enabling  contractor  to  proceed  was  difference  between  cost  of 
cutting  and  contract  price  and  incidental  loss;  Hoy  v.  Gronoble,  34  Pa, 
St.  11,  75  Am.  Dec.  630,  allowing  plaintiff  what  he  would  have  earned, 
as  damages  for  breach  of  contract  to  employ  him  to  farm  on  shares; 
Simmons  v.  Brown,  5  R.  I.  303,  78  Am.  Dec.  68,  allowing  plaintiff  profits 
on  goods  he  would  have  manufactured,  as  damages  for  impeding  his  cot- 
ton-ipill;  Smith  v.  O'Donnell,  8  Lea,  478,  allowing  as  damages  for  pre- 
vention of  completion  of  grading  contract  difference  between  probable 
cost   of  completion   arid   contract   price;   Nikon   v.  Morse,  52   Wis.   255, 
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9  1^,  W.  8,  allowing  as  damages  for  pfevention  of  completion  of  eontxaet 
to  pull  out  stumps,  profits  which  contractor  would  have  realized;  Watson 
V.  Gray's  Harbor  Brick  Co.,  3  Wash.  289,  28  Pac.  529,  allowing  as  dam- 
ages for  preventing  completion  of  contract  to  dig  well,  profit  plaintiff 
would  have  made;  Patton  v.  Elk  River iN.  Co.,  13  W.  Va.  267,  holding 
allegations  of  expenses  incurred,  in  declaration  for  damages  for  failure 
to  accept  logs  cut  under  contract,  surplusage;  Shepard  v.  Milwaukee  Gas 
Light  Co.,  15  Wis.  328,  82  Am.  Dec.  688,  allowing  as  damages  for  failure 
to  light  plaintiff's  place  of  business,  his  loss  of  profits  from  diminished 
custom;  Chicago  etc.  R.  R.  Co.  v.  Ward,  16  111.  529,  allowing  as  damages 
for  failure  to  erect  cattle  fences  loss  of  profits  on  crop  which  would  have 
been  raised;  Hinckley  v.  Pittsburgh  Steel  Co.,  121  U.  S.  275,  80  L.  Ed. 
970,  7  Sup.  Ct.  879,  allowing  as  damages  for  failure  to  accept  rails  differ- 
ence between  cost  and'  contract  price  less  profits  made  by  selling  to  other 
parties;  dissenting  opinion  in  Howe  Machine  Co.  v.  Bryson,  44  Iowa,  167, 
majority  refusing  to  allow  prospective  profits  as  damages  for  breach  of 
contract  to  supply  agent  with  machines  to  sell;  Dillon  v.  Anderson,  43 
N.  Y.  237,  holding  contractor  on  rescinded  contract  entitled-  to  profits 
and  to  cost  of  materials  purchased  for  purposes  of  contract  not  avail- 
able for  general  use;  Hammond  v.  Beeson,  112  Mo.  198,  20  S.  W.  476, 
holding  contractor  entitled  to  difference  between  contract  price  and  cost 
as  damages  for  profits  and  to  damages  for  costs  in  preparing  for  con- 
tract; Allison  V.  Chandler,  11  Mich.  558,  allowing  loss  of  profits  as 
element*  of  damages  for  trespass  rendering  plaintiff's  store  untenantable; 
Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  219,  18  Ajn.  Rep.  13,  allow- 
ing as  damages  for  negligently  delaying  telegram  difference  in  market 
value  between  day  when  hogs  would  have  arrived  and  day  when  deliv- 
ered; Gatling  v.  Newell,  12  Ind.  125,  allowing  evidence  of  other  similar 
sales  for  calculation  of  damages  for  rescission  of  contract  to  purchase 
territorial  patent  rights. 

Limited  in  Waco  Tap  R.  R.  v.  Shirley,  45  Tex.  374,  holding  measure 
of  damages  for  prevention  of  oompletion  of  contract  is  difference  be- 
tween cost  and  contract  price,  less  value  of  present  payment,  escape  from 
anxiety  and  labor,  etc.;  Danforth  v.  Tennessee  etc.  R.  R.  Co.,  93  Ala.  620, 
11  South.  63,  allowing  damages  for  loss  of  profits  on  interrupted  building 
contract  difference  between  cost  and  contract  price,  less  value  of  time, 
anxiety,  labor,  etc.,  saved. 

Distinguished  in  Dolph  v.  Troy  Laundry  Malchine  etc.  Co.,  28  Fed.  556, 
holding  damages  for  breach  of  contract  to  take  machines  should  include 
difference  between  market  value  at  time  for  acceptance  and  contract  price ; 
Piper  V.  Brown,  1  Holmes,  197,  Fed.  Cas.  11,181,  refusing  patentee  as 
damages  profits  made  by  infringer  as  an  incident  of  trade;  Carroll-Porter 
Boiler  etc.  Co.  v.  Columbus  Mach.  Co.,  55  Fed.  454,  5  C.  C.  A.  190,  re- 
fusing as  damages  speculative  profits  lost  in  general  business  of  vendee 
through  default  of  vendor  in  furnishing  defective  machine;  Yellow  Popu- 
lar Lumber  Co.  v.  Chapman,  74  Fed.  455,  20  C.  C.  A.  503,  holding  ven- 
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dor  of  lumber  entitled  to  difference  between  market  value  at  place  of 
delivery  and  contract  price,  as  damages  for  vendee's  breach;  Central 
Trust  Co.  V.  Clark,  92  Fed.  296,  34  C.  C.  A.  364,  refusing  to  allow  railroad 
loss  of  profits  caused  by  failure  to  deliver .  machinery  in  contract  time 
where  old  machinery  broke  down  causing  partial  suspension;  Western 
Union  Tel.  Co.  v.  Graham,  1  Colo.  245,  9  Am.  Rep.  148,  holding  plaintilT 
not  entitled  to  damages  for  profits  on  shipment  of  oil  delayed  because 
of  negligence  in  sending  telegram;  Butler  v.  Moore,  68  Ga.  784,  45  Am. 
Rep.  511,  holding  plaintiff  not  e^itled  to  damages  for  loss  of  prospec- 
tive profits  on  crop  on  breach  of  warranty  for  sale  of  seed;  Schleider  v. 
Dielman,  44'  La.  Ann.  471,  10  South.  938,  holding  plaintiff  not  entitled 
to  future  profits  of  bottling  phint,  as  damages  for  breach  of  contract 
to  furnish  beer  for  bottling  for  a  certain  period;  Bridges  v.  Stickney, 
38  Me.  369,  holding  plaintiff  not  entitled  to  damages  for  loss  of  profit 
on  contract  with  third  person  caused  by  defendant's  breach  of  logging 
contract;  Stem  v.  Rosenheim,  67  Md.  510,  10  Atl.  309,  holding  dnmimer 
discharged  before  term  of  hiring  ended  not  entitled  to  damages  for  loss 
.  of  commissions  on  future  sales;  Western  Union  Tel.  Co.  v.  Semmes,  73 
Md.  19,  20  Atl.  128,  holding  attorneys  bringing  suit  for  property  on 
contingent  fee  of  one-sixth  interest,  entitled  to  reasonable  compensation, 
but  not  the  contingent  fee,  on  purchase  of  the  property  by  their  clients; 
Peshine  v.  Shepperson,  17  Gratt.  486,  94  Am.  Dec.  475,  holding  probable 
profits  of  merchant's  business,  broken  up  by  carrying  off  his  goods,  not 
measure,  but  element  in  calculation,  of  damages;  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  95,  refusing  damages  for  profits  on  future  sales  for 
breach  of  contract  to  furnish  organs  to  plaintiff  for  sale;  Western  Union 
Tel.  Co.  V.  Hall,  124  U.  S.  455,  81  L.  Ed.  488,  8  Sup.  Ct.  580,  refusing 
plaintiff  damages  for  nondelivery  of  message  to  purchase  oil,  which  rose 
in  price,  nothing  showing  that  he  would  have  sold  at  advanced  figure; 
Howard  v.  Stillwell  etc.  Mfg.  Co.,  139  U.  S.  206,  85  L.  Ed.  150,  11  Sup. 
Ct.  503,  refusing  plaintiff  anticipated  profits  from  grinding  corn,  as  dam- 
ages for  failure  to  erect  mill;  Cincinnati  etc.  Gas  Illuminating  Co.  v. 
Western  Siemens-Lungren  Co.,  152.  U.  S.  206,  38  L.  Ed.  413,  14  Sup.*Ct. 
526,  holding  plaintiff,  whose  territorial  selling  rights  were  invaded,  en- 
titled as  for  damages  to  defendant's  profits,  not  to  profits  plaintiff  might 
have  made. 

Measure  of  damages  against  vendee  for  refusing  to  perform  his  con- 
tract for  purchase  of  land.    Note,  67  Am.  Dec.  279. 

Loss  of  profits  as  damages  for  breach  of  executory  contract.    Note, 
42  Am.  Dec  49. 

Measure  of  damages  recoverable  by  vendor  for  breach  of  contract  to 
piirchase  article  to  be  manufactured.    Note,  7  Ann.  Gas.  1176. 

L^al  meaning  of  word  ''profits."    Note,  20  Ann.  Oas.  685. 

Lost  profits  of  contract  as  damages.    Note,  58  L.  B.  A.  44,  68,  62,  68. 

IV— 34 
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Rights  and  remedies  of  servant  discharged  for  cause.    Note,  5  L.  E.  A. 
(N.  S.)  526. 

Wrongfully     discharged    servant's     action    for    damages.    Note,    6 
L.  B.  A.  (N.  S.)  51.    . 

Miscellaneous.  Cited  in  ^tanning  v.  Galland-Henning  Pneumatic  etc. 
Mfg.  Co.,  141  Wis.  204,  18  Ann.  Cas.  976,  124  N.  W.  293,  to  point  that 
panting  of  exclusive  license  to  make  and  sell  patented  article  in  fipecified 
territory  vested  such  title  in  licensee  that  he  could  sue  for  infringement; 
'f^eis  v.  Yocum,  9  Sawy.  25,  16  Sed.  ITfj  holding  complaint  alleging  readi- 
ness to  receive  and  pay  for  hops  as  well  as  a  'demand  sufficient  to  show 
plaintiff's  .readiness  to  perform;  Columbus  Safe  Deposit  Co.  v.  Burk^  88 
Fed.  635,  32  C.  C.  A.  67,  refusing  to  reverse  for  admitting  evidence  .not 
objected  to  when  offered,  of  waiver  of  terms  of  contract,  not  specially 
pleaded;  McBride  v.  Bank,  26  N.  Y.  457,  erroneous. 

13  How.  346-362,  14  Ii.  Ed.  173,  VERY  v.  I.EVT. 

Agreement  by  a  creditor  to  receive  speciflc  articles  in  satisfaction  of 
«  mortgage  debt  will  be  enforced  in  equity  and  avail  as  a  defense  to  fore- 
closure, if  the  agreement  is  not  inequitable  and  is  based  on  a  valuable  con- 
sideration, and  if  the  debtor  promptly  tenders  performance. 

Approved  in  Acker  v.  Bender,  33  Ala.  234,  holding  executory  agreement 
may  constitute  satisfaction  of  chattel  mortgage;  Mattix  v.  Leach,  16  Ind. 
App.  119,  43  N.  E.  971,  enforcing  executory  contract  to  sell  promissory 
note. 

Distinguished  in  Memphis  v.  Brown,  1  Flipp.  206,  Fed.  Cas.  94J5,  hold- 
ing unperformed  agreement  for  a  loan  not  a  discharge  from"  obligation  on 
bonds ;  Stees  v.  Leonard,  20  Minn.  509,  holding  evidence  of  owner's  agree- 
ment to  drain  land  not  admissible  as  matter  in  defense  in  action  for 
failure  to  erect  building. 

Special  power  is  to  be  construed  strictly  but  not  technically,  and  will 
lie  given  the  meaning  which  a  plain  man,  acquainted  with  the  object  in  view, 
attending  reasonably  to  the  language  used,  has  given  it,  and  thus  a  power 
to  trade,  sell  and  dispose  of  a  mortgage  is  sufficient  authority  for  a  contract 
to  accept  goods  in  payment  of  the  mortgage. 

Approved  in  White  v.  Ferguson,  29  Ind.  App.  150,  64  N.  E.  51,  constru- 
ing power  of  attorney  granted  by  township  voters  appointing  attorney  to 
remonstrate  against  granting  of  liquor  license;  Bevis  v.  Big  Ben  Abstract 
Co.,  62  Wash.  520,  114  Pac.  193,. holding  evidence  showed  plaintiff's  agent 
in  closing  real  estate  loan  made  payment  to  borrower  in. good  faith  accord- 
ing to  instructions;  genger  v.  Malloy,  153  Wis.  249,  141  N.  W.  8,  holding 
receipt  of  payments  by  principal  showed  ratification  of  agent's  contract ; 
Clements  v.  Macheboeuf,  92  U.  S.  425,  23  L.  Ed.  606,  holding  authority  for 
deed  executed  under  power  of  attorney  will  be  presumed;  Reed  v.  Welsh, 
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11  Bosh,  457,  holding  agent's  construction  of  his  power  as  authorizing  him 
to  sell  three  tracts  of  land  in  gross,  reasonable  and  bin^^ng. 

Agreement  to  accept  goods  in  payment  of  a  debt,  and  anticipating  the 
time  of  payment  of  the  debt,  imports  a  valuable  consideration. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  521,  49  L.  Ed. 
805,  25  Sup.  Ct.  108,  accord  and  satisfaction  results  from  receipt  under 
protest,  in  discharge  of  particular  payment,  of  different  money  medium 
from  that  which  was  required  by  contract;  Missouri- American  E4ectric 
Co.  V.  Hamilton-Brown  Shoe  Co.,  165  Fed.  287,  91  C.  C.  A.  251,  upholding 
release  of  debt  on  payment  in  goods  though  of  less  value;  Marshall  v. 
Bullard,  114  Iowa,  465,  87  N.  W.  428,  upholding  agreement  with  third 
party  that  if  he  would  pay  less  sum. than  amount  due  on  judgment  against 
insolvent  debtor  it  would  be  accepted  in  full  payment;  Chicora  Fer.  Co.  v. 
Dunan,  91  Md.  157,  159,  46  Atl.  351,  upholding  agreement  to  acce{)t  less 
than  total  amount  due  where  debt  was  due  in  installments  and  collateral 
security  was  not  available  until  last  installment  was  due;  Shelton  v.  Jack- 
son, 20  Tex.  Civ.  447,  49  S.  W.  417,  holding  receipt  of  less  sum  in  full  for 
indebtedness  of  insolvent  debtors  is  upon  good  consideration;  Schweider 
V.  Lang,  29  Minn.  256,  43  Am.  Rep.  204,  13  N.  W.  34,  holding  agreement 
between  maker  and  holder  of  note,  to  pay  note  with  less  than  sum  called 
for,  a  valid  accord  executory,  for  breach  of  which,  maker  may  recover 
damages;  Savage  v.  Everman,  70  Pa.  St.  319,  10  Ajn.  Rep.  680,  holding 
agreement  to  let  creditor  take  judgment  iChd  execution  on  debtor  s  lands, 
in  full  payment,  good  defense  to  action  for  balance  of  judgment. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  E.  A.  798. 

Wliere  fraud  is  not  charged  in  a  bill  for  foreclosure,  it  cannot  be  availed 
of  as  a  defense  to  an  agreement  set  up  In  the  answer,  unless  the  bill  is 
amended. 

Approved  in  Baker  v.  Nachtrieb,  19  How.  130,  15  L.  Ed.  581,  holding 
on  bill  by  retiring  member  of  Harmony  Society  for  share  of  the  property 
its  management  could  not  be  impeached  for  fraud;  Bartol  v.  Walton,  92 
Fed.  14,  holding  bill  for  rescission  of  subscription  contract  on  ground  of, 
fraud  must  set  out  specific  facts  constituting  the  fraud. 

Eq:xiity  will  not  convict  a  party  of  fraud  charged  on  the  record  and 
1>roaglit  out  for  the  ilrst  time  by  voluntary  statements  of  witness  in  answer 
to  no  question. 

Approved  in  Cella  v.  Brown,  144  Fed.  754,  75  C.  C.  A.  608,  mere  allegar 
tion  that  plan  of  reorganization  between  street  railways  was  fraudulently 
designed,  without  charging  companies  participated  therein,  is  insufficient;. 

Miscellaneous.  Cited  in  Very  v.  Watkins,  23  How.  472,  16  L.  Ed.  523, 
in  proceedings  on  attachment  of  the  property  in  dispute  in  the  main  case. 
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Bulln^  of  trua  court  in  aUowing  a  defendant  In  trespass,  who  ^eads  in 
Justification,  to  begin  and  conclude  in  introducing  evidence  and  in  argument, 
is  not  the  proper  subject  of  a  bill  of  exceptions  or  of  a  writ  of  error. 

Approved  in  Overby  v.  Gordon,  13  App.  D.  C.  406,  and  Exchange  State 
Bank  v.  Taber,  26  Idaho,  731,  145  Pac.  1092,  both  following  rule ;  Florence 

^  Oil  &  Refining  Co.  v.  Farrar,  109  Fed.  257,  48  C.  C.  A.  345,  applying  rule 
in  suit  to  recover  purchase  price  of  machinery;  Rich  v.  Lemmon,  15  App. 
D.  C.'510,  holding  ruling  on  question  of  alignment  of  parties  on  trial  on 
caveat  of  will  not  appealable;  United  States  v.  Dunham,  25  Fed.  Gas.  939, 
in  action  on  debt;  May  v.  International  Loan'  etc.  Co.,  92  Fed.  447,  34 
C.  C.  A.  448,  in  action  on  note  and  for  foreclosure  of  attachment  lien; 
Lancaster  v.  Collins,  115  U.  S.  225,  29  L.  Ed.  874,  6  Sup.  Ct.  35,  in  action 
by  indorsee  against  maker;  Schoff  v.  Taithe,  58  N.  H.  503,  in  action  on 
foreign  attachment;  Hilliard  v.  Beattie,  59  N.  H.  464,  in  action  of  trespass 
for  assault  and  battery;  Cheek  v.  Watson,  90  N.  C.  307,  in  action  of  eject- 
ment; Welch  V.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding  issuing 
of  a  writ  of  certiorari  depends  on  a  sound  judicial  discretion,  and  a  re- 

.  fusal  of  Circuit  Court  to  award  it  in  a  proper  case  is  reviewable  by  appel- 
?late  court. 

Distingniished  iu  Heffron  v.  State,  8  Fla.  75,  holding  under  local  statute 
that  refusal  to  allow  defendant  in  criminal  action  to  close  was  reversible 
error.    » 

Effect  of  denial  of  right  to  open  and  close.    Note,  Ann.  Gas.  1912D» 
252. 

In  an  action  of  trespass  for  tearing  down  plaintUTs  miUdam,  the  Jury- 
could,  if  they  found  the  injury  wanton  and  malicious,  add,  to  compensatory 
damages,  exemplary  damages  measured  by  the  enormity  of  the  offense. 

Approved  in  Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  609,  98 
C.  C.  A.  453,  holding  carrier  not  liable  for  punitive  damages  for  malicious 
acts  of  servants  when  not  ratified;  Ohman  v.  New  York,  168  Fed.  960, 
holding  complaint  for  damage  for  mutilation  and  publication  of  plaintiff's 
map  did  not  show  more  than  nominal  damages;  Fox  v.  Knickerbocker  En- 
graving Co.,  165  Fed.  445,  91  C.  C.  A.  386,  upholding  award  of  treble 
damages  for  infringement  of  patent;  Woldson  v.  Larson,  164  Fed.  549,  90 
C.  C.  A.  422,  upholding  award  of  exemplary  damages^  for  alienating  affec- 

.tions  of  wife;  Otto  Kuehne  Pres.  Co.  v.  Allen,  148  Fed.  669,  8  Ann.  Cas. 
746,  78  C.  C.  A.  418,  exemplary  damages  for  death  by  wrongful  act  are 

'  allowable  to  heirs  under  Rev.  Stats.  Mo.  1899,  §  2866,  only  where  deceased 
could  have  recovered  them  had  he  lived;  Western  Union  Tel.  Co.  v.  Cash- 
man,  132  Fed.  806,  65  C.  C.  A.  607,  denying  punitive  damages  in  action 
against  telelgraph  company  for  transmission  and  delivery  of  libelous  mes- 
sage; Murray  v.  Pannaci,  130  Fed.  531,  65  C.  C.  A.  153,  denying  right  to 
exemplary  damages  for  removing  sand  from  beach  in  front  of  and  upon 
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plaintiff's  lot;  National  Folding  Box  &  Paper  Co.  v.  Robertson's  Estate, 
125  Fed.  526,  upholding  increase  by  court  of  damages  found  to  have  been 
sustained  by  complainant,  where  infringement  of  patent  was  palpable  and 
defendant  persisted  in  it  after  full  knowledge  of  patent  and  has  shown 
determination  to  litigate  to  the  end;  Western  Union  Tel.  Co.  v.  Westmore- 
land, 151  Ala.  325,  44  South.  383,  holding  under  facts  punitive  damages 
not  recoverable  for  failure  to  promptly  deliver  telegram;  Jaeger  v.  Met- 
calf,  11  Ariz.  291,  94  Pac.  1096,  holding  pleading  insufficient  to  sustain 
award  of  exemplary  damages;  Kilboum  v.  Thompson,  McAr.  &  M.  (D.  C.) 
425,  holding  punitive  damages  not  allowed  where  defendant  acted  under 
supposed  legal  authority;  Chicago  etc.  Traction  Co.*  v.  Mahoney,  230  111. 
569,  82  N.  £.  871,  upholding  award  of  punitive  damages  for  malipious  and 
wanton  conduct  in  ejecting  plaintiff  from  street-car ;  Seeley ville*  Coal  etc. 
Co.  V.  McGlosson,  166  Ind.  569,  117  Am.  St.  Rep.  396,  9  Ann.  Oafl.  234, 
77  N.  E.  1047,  upholding  penalty  imposed  by  statute  for  nonpayment  of 
employees  every  two  weeks;  Lampert  v.  Judge  &  Dolph  Drug  Co.,  119  Mo. 
App.  700,  100  S.  W.  661,  holding  infringement  of  cigar  trademark  did  not 
warrant  punitive  damages ;  Forrester  vV.  Southern  Pac.  Co.,  36  Nev.  281, 
48  L.  R.  A.  (N.  S.)  1,  134  ?ac.  763,  holding  damages  given  for  wrongfully 
ejecting  plaintiff's  decedent  from  train  were  not  excessive,  even  without 
considering  question  of  exemplary  damages ;  Saunders  v.  Gilbert,  156  N.  C. 
479,  38  L.  R.  A.^  (N.  S.)  404,  72  8.  E.  616,  upholding  award  of  punitive 
damages  for  assault;  Brame  v.  Clark,  148  N.  C.  366,  16  Ann.  Oafl.  73,  19 
Ij.  R.  A.  (N.  S.)  1033,  62  S.  E.  419,  holding  complaint  stated  cause  of 
action  for  actual  and  exemplary  damages  for  assault  on  plaintiff's  wife; 
Louisville  etc.  R.  R.  Co.  v.  Satterwhite,  112  Tenn.  211,  79  S.  W.  112,  in 
action  for  negligent  death,  instruction  that  if  negligence  was  given  juiy 
should  make  proper  additions  by  way  of  punitive  damages  is  erroneous; 
Brown  v.  Memphis  etc.  R.  R.  Co.,  7  Fed.  Cas.  63,  holding  railroad  liable 
in  exemplary  damages  for  expulsion  of  passenger  in  compliance  with  an 
unreasonable  regulation ;  Galena  v.  Hot  Springs  R.  R,  Co.,  4  McCrary,  382, 
13  Fed.  124,  stating  rule  to  the  jury  in  suit  for  damages  for  wrongful 
expulsion ;  Wilson  v.  Vaughn,  23  Fed.  231,  plaintiff,  suffering  only  nominal 
dam^ige,  allowed  exemplary  damages  for  willful  refusal  of  county  officials 
to  levy  a  tax  to  pay  plaintiff's  judgment  against  county;  Clarke  v.  Amer- 
ican Dock  etc.  Co.,  35  Fed.  480,  allowing  damages  for  wanton  conduct  of 
defendant  in  action  for  false  imprisonment  and  malicious  prosecution; 
Fotheringham  v.  Adams  Express  Co.,  36  Fed.  253,  1  L.  R.  A.  475,  holding 
twenty  thousand  dollars  excessive  damages  in  action  for  false  imprison- 
ment ;  Press  Pub.  Co.  v.  Monroe,  73  Fed.  201,  19  C.  C.  A.  429,  holding  de- 
fendant's wanton  disregard  of  plaintiff's  copyright  in  publishing  a  poem 
justified  exemplary  damages  without  proof  of  pecuniary  loss;  Missouri  etc. 
Ry.  Co.  y.  Humes,  115  U.  8.  521,  29  L.  Ed.  466,  6  Sup.  Ct.  113,  holding  stat- 
ute allowing  double  damages  for  failure  to  maintain  cattle  fences  constitu- 
tional ;  Barry  v.  Edmunds,  116  U.  S.  562,  29  L.  Ed.  733,  6  Sup.  Ct.  508, 
allowing  exemplary  damages  in  action  of  trespass  for  malicious  seizure  of 
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property  by  tax  collector  j  Denver  etc.  Ry.  Co.  v.  Harris,  122  U.  S.  609,  SO 
L.  Ed.  1148,  7  Sup.  Ct.  1290,  allowing  employee  injured  by  forcible  seizure 
of  railway  by  employees  of  another  raili^oad  company  exemplary  damages; 
Minneapolis  etc.  Ry.  Co.  v.  Beckwith,  129  U.  S.  36,  32  L.  Ed.  688,  9  Sup. 
Ct.  210,  holding  statute  inflicting  double  damages  for  stock  killed  because 
of  failure  to  maintain  cattle  fences  constitutional;  Scott  v.  Donald,  165 
U.  S.  87,  88,  89,  41  L.  Ed.  637,  639,  17  Sup.  Ct.  267,  268,  allowing  exem- 
plary damages  in  action  against  State  constables  for  malicious  and  repeated 
seizures  of  alcoholic  liquors;  South  etc.  R.  R.  Co.  v.  MeLendon,  63  Ala. 
274,  allowing  the  jury  to  find  whether  degree  of  negligence  in  failing  to 
keep  bridge  over  highway  in  repair  was  sufScient  for  exeijiplary  damages ; 
Leep  V.  St.  Louis  Ry.  Co.,  58  Ark.  441,  41  Am.  St.  Bep.  133,  23  L.  B.  A. 
276,  25  S.  W.  85,  holding  statute  allowing  discharged  railway  employee, 
unless  paid  at  date  of  discharge,  to  recover  for  wages  after  discharge  until 
paid,  constitutional ;  St  Louis  Ry.  Co.  v.  Paul,  64  Ark.  93,  62  Am.  St.  Bep. 
162,.  37  L.  R.  A.  508,  40  S.  W.  708,  to  the  same  effect ;  Williams  v.  Will- 
iams, 20  Colo.  .69,  37  Pac.  620,  holding  exemplary  damages  for  alienatinsr 
husband's  affections  recoverable  though  not  specially  declared  for;  Smith 
V.  Bagwell,  19  Fla.  126,  45  Am.  Bep.  18,  holding  exemplary  damages  re- 
coverable in  civil  action  for  assault  and  battery,  though  punishable  criifi- 
inally;  McAvoy  v.  Wright,  25  Ind.  30,  holding  plaintiff,  purchaser  of  un- 
salable tobacco,  entitled  to  difference  between  market  price  of  tobacco 
contracted  for  and  that  sold  and  punitive  damages  for  deceit;  Casey  v. 
Hulgan,  118  Ind.  592,  21  N.  E.  322,  holding  exemplary  damages  properly 
allowable  in  action  for  malicious  slander;  Citizens'  etc.  R.  R.  Co.  v.  Wil- 
loeby,  134  Ind.  570,  33  N.  E.  629,  allowing  exemplary  damages  for  wanton 
violence  in. expelling  passenger;  Pike  v.  Dilling,  48  Me.  542,  allowing  ex- 
emplary damages  for  wanton  assault  and  battery;  Goddard  v.  Grand 
Trunk  Ry.  Co.,  57  Me.  221,  2  Am.  Bep.  48,  allowing  plaintiff  exemplary 
damages  in  sum  of  four  thousand  five  hundred  dollars  for  malicious  as- 
sault and  gross  insult  by  one  of  defendant's  brakemen ;  Wilkinson  v.  Drew, 
75  Me.  363,  allowing  exemplary  damages  for  negligently  setting  fire  to 
plaintiff's  premises;  Philadelphia  etc.  R.  R*  Co.  v.  Larkin,  47  Md.  162, 
28  Am.  Bep.  444,  holding  plaintiff  justly  expelled  from  cars,  but  with 
wanton  violence,  entitled  to  exemplary  damages;  Kreiter  v.  Nicholas,  28 
Mich.  500,  holding  exemplary  damages  properly  allowable  if  defendant 
wantonly  disregarded  statute  prohibiting  sale  of  liquor;  Memphis  &  C. 
R.  R.  Co.  V.  Whitfield,  44  Miss.  494,  holding  plaintiff  compelled  to  alight 
at  an  unusual  place  and  injured  thereby  entitled  to  exemplary  damages 
where  no  assistance  was  offered  him  afler  his  accident;  Klingman  v. 
Holmes,  54  Mo.  308,  allowing  parent  exemplary  damages  for  wanton  bat- 
tery of  his  child;  Hopkins  v.  Atlantic  etc.  R.  R.,  36  N.  H.  18,  72  Am.  Dec. 
293,  allowing  a  husband  exemplary  damages  in  action  on  the  case  for  in- 
juries through  negligence  to  wife;  Taylor  v.  Grand  Trunk  etc.  R,  R.  Co., 
48  N.  H.  319,  2  Am.  Bep.  238,  allowing  exemplary  damages  for  injury 
caused  by  defective  rail;  Norfolk  etc.  R.  B.  Co.  v.  Anderson,  90  Va.  8, 
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U  Am.  St.  Bep.  887,  17  8.  E.  759,  allowing  passenger  exemplary  damages 
for  wrongfal  expulsion;  Heneky  v.  Smith,  10  Or.  353,  45  Am.  Bep.  144, 
holding  evidenee  of  plaintiff's  social  rank  and  circumstances  proper  as 
basis  for  exemplary  damages  in  action  for  assault;  Spellman  v.  Richmond 
etc.  R.  R.  Co.,  35  S.  C.  489,  28  Am.  St.  Bep.  866,  14  S.  E.  950,  allowing 
exemplary  damages  in  action  for  wrongful  expulsion  from  train;  Magee 
V.  Holland,  27  N.  J.  L.  97,  72  Am.  Dec.  345,  holding  exemplary  damages 
allowable  in  action  for  abduction  of  child;  Hutchinson  v.  Parker,  64  N.  H. 
90,  5  Atl.  660,  holding  exemplary  damages  allowable  in  action  for  felling 
defendant's  trees  across  plaintiff's  land;  Saunders  v.  Baxter,  6  Heisk.  384, 
holding  damages  in  libel  suit  should  depend  upon  atrocity  of  defendant's 
conduct;  Thirkfield  v.  Cemetery  Assn.,  12  Utah,  82,  41  Pac.  565,  allowing 
punitive  damages  in  action  for  disinterring  body  of  child  from  lot  sold  to 
plaintiff;  Mayer  v.  Frobe,  40  W.  Va.  250,  22  S.  E.  59,  holding  exemplary 
damages  allowable  for  malicious  violation  of  liquor-selling  law,  not  merely 
as  compensation,  but  as  punishment;  Scott  v.  Chesapeake  etc.  R.  R.  Co., 
43  W.  Va.  489,  27  S.  E.  213,  blowing  punitive  damages  for  illegally  refus- 
ing a  passenger  a  ride  on  an  excursion  ticket;  Lavery  v.  Cj*ooke,  52  Wis. 
622,  38  Am.  Bep.  774,  9  N.  W.  604,  holding  punitive  damages  recoverable 
by  parent  for  seduction  of  his  daughter;  Times  Pub.  Co.  v.  Carlisle,  94 
Fed.  768,  769,  36  C.  C.  A.  475,  allowing  exemplary  damages  for  reckless 
libel ;  Phelin  v.  Eenderdine,  20  Pa.  St.  361,  applying  rule  in  action  by  par- 
ent for  seduction ;  Beckwith  v.  Bean,  98  U.  S.  276,  25  L.  Ed.  128,  holding 
in  action  for  false  imprisonment,  guilty  conduct  of  plaintiff,  unknown 
until  after  suit  began,  admissible  in  mitigation  of  .damages;  Castro  v.  De 
Uriarte,  12  Fed.  254,  holding  acMon  for  malicious  prosecution  will  lie 
where  proceedings  are  within  jurisdiction  of  magistrate,  though  invalid; 
Brown  v.  Evans,  8  Sawy.  490,  17  Fed.  914,  .where  exemplary  damages  in 
aggravated  battery  case  were  waived. 

Criticised  in  Milwaukee  etc.  R.  R.  Co.  v.  Arms,  91  U.  S.  493,  23  L.  Ed. 
376,  refusing  to  allow  exemplary  damages  for  collision  resulting  from 
gross  negligence  in  absence  of  willful  misconduct ;  Pegram  v.  Stortz,  31 
W.  Va.  265,  266,  6  S.  E.  510,  holding  in  action  for  selling  liquor  to  plain- 
tiff's husband  that  "exemplary  damages''  are  compensation  for  mental 
anguish,  not  punitive. 

Distinguished  in  Hennessy  v.  Wilmerding-Loewe  Co.,  103  Fed.  95,  deny- 
ing right  of  master  to  allow  exemplary  damages  in  accounting  directed  in 
patent  infringement  suit;  Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21  How. 
213,  16  L.  Ed.  77,  holding  instruction  allowing  jury  to  assess  punitive 
damages  for  libel  erroneous,  there  being  no  evidence  of  malice;  Bank  of 
Arapahoe  v.  David  Bradley  &  Co.,  72  Fed.  870,  19  C.  C.  A.  206,  holding 
punitive  damages  not  recoverable  in  action  for  fraudulently  inducing  salo 
of  goods  on  credit  to  another;  Lake  Shore  etc.  Co.  v.  Prentice,  147  U.  S. 
107,  87  L.  Ed.  101,  13  Sup.  Ct.  263,  holding  railroad  company  not  liable 
for  exemplary  damages  for  unauthorized  wanton  arrest  of  passenger; 
Ldenkauf  v.  Morris,  66  Ala.  414,  holding  obligors  on  sheriff's  indemnity 
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bond  not  liable  for  exemplary  damages  for  unauthorized  wantonness  in 
making  the  levy;  Murray  v.  Mace,  41  Neb.  66,  43  Am.  St.  Rep.  669,  59 
N.  W.  389,  refusing  exemplary  damages  for  injury  to  feelings  in  action 
of  trespass  by  officer  in  execution  of  writ;  Robinson  v.  Superior  etc.  R.  R. 
Co.,  94  Wis.  348,  59  Am.  St.  Bep.  897,  34  L.  B.  A.  206,  68  N.  W.  962,  hold- 
ing allowance  of  exemplary  damages  for  malicious  ejection  from  cars  dis- 
cretionary with  jury. 

'Aggravation  of  damages  to  property.    Note,  27  Am.  Dec.  689. 

When  a  master  or  employer  is  liable  in  exemplary  damages  for  the 
act  of  his  employee  or  servant.    Note,  101  Am.  St.  Bep.  736. 

Exemplary  damages.    Note,  50  Am.  Dec.  767. 

Exemplary  damages  as  matter  of  right.    Note,  19  AuL  Gas.  574« 

Right  to  punitive  damages.    Note,  8  E.  B.  0.  877. 

Where,  in  an  action  for  a  malicious  trespaiis,  the  Jury  adds  to  the  com- 
pensatory damages,  exemplary  damages,  these  latter  depend  on  the  degree 
of  the  defendant's  f anlt,  and  cannot  be  measured  by  plaintUTs  counsel  fees 
or  other  expenses. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Larabee,  234  U.  S.  468,  58  L.  Sd. 
1405,  34  Sup.  Ct.  979,  holding  State  court  could  not,  in  assessing  damages 
in  mandamus,  allow  sum  for  attorney's  fees  for  services  in  Federal 
Supreme  Court  on  writ  of  error  unsuccessfully  prosecuted,  where  such 
award  was  not  allowed  by  Federal  law;  Tullock  v.  Mulvane,  184  U.  S.  511, 
46  L.  Ed.  666,  22  Sup.  Ct.  378,  holding  attorney's  fees  are  properly  allowed 
as  damage  under  injunction  bond;  Peters  v.  Queen  Ins.  Co.,  182  Fed.  115, 
holding  attorney's  fees  recoverable  as  costs  in  action  on  insurance  policy 
under  provisions  of  State  statute;  Doddridge  County  Oil  &  Gas  Co.  v. 
Smith,  173  Fed.  389,  holding  under  decree  upholding  lease  and  awarding 
lessee  "its  direct  damages  and  costs  incurred,"  lessee  was  not  entitled  to 
counsel  fees;  Lindeberg  v.  Howard,  146  Fed.  470,  8  Ann.  Gas.  709,  77 
C.  C.  A.  23,  in  action  on  injunction  bond,  attorneys'  fees  expended  in  ob- 
taining dissolution  of  injunction  not  prox)er  element  of  damage;  Gilbert  v. 
American  Surety  Co.,  121  Fed.  504,  61  L.  R.  A.  253,  57  C.  C.  A.  619,  hold- 
ing attorneys*  and  stenographers'  fees  expended  by  defendant  are  not  re- 
coverable on  replevin  bond;  In  re  Willian^s,  120  Fed.  36,  refusing  to  allow 
counsel  fees  under  Bankruptcy  Act,  §  3e,  where  no  seizure  was  made  and 
proceedings  were  dismissed  for  lack  of  jurisdiction;  L.  Bucki  etc.  Lumber 
Co.  V.  Fidelity  etc.  Co.,  109  Fed.  405,  406,  48  C.  C.  A.  436,  holding  attor- 
neys' fees  incurred  in  procuring  dissolution  of  attachment  are  recoverable 
in  action  on  attachment  bond  given  under  Florida  statute;  Munson  v. 
Straits  of  Dover  S.  S.  Co.,  99  Fed.  792,  holding  only  nominal  damages  are 
recoverable  on  breach  of  agreement  for  arbitration  where  nothing  was 
done  beyond  demand  and  refusal  to  arbitrate;  Hanna  v.  Sweeney,  78  Conn. 
493,  62  Atl.  785,  in  action  for  assault  it  is  error  to  instruct  that  jury  may 
fissess  punitive  damages  in  favor  of  plaintiff  according  to  their  discretion; 
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Donovan  ▼.  Johnson,  13  App.  D.  C.  359,  holding  counsel  fees  incurred  in 
defending  actions  to  enforce  mechanics'  liens  could  not  be  allowed  in  suit 
on  contractor's  bond;  Meloy  y.  Johnston,  2  McAr.  (D.  C.)  207,  holding 
counsel  fees  not  recoverable  in  action  for  mesne  profits;  Gregory  v.  Wood- 
bery,  53  Fla.  573,  43  South.  506,  holding  counsel  fees  not  recoverable  in 
replevin;  Craven  v.' Bloomingdale,  171  N.  Y.  447,  64  N.  E.  171,  holding 
master  hot  liable  in  exemplary  damages  for  wrongful  arrest  by  servant 
unless  servant's  acts  were  wanton  or  malicious,  and  master  authorized  or 
ratified  such  acts;  United  Power  Co.  v.  Matheny,  81  Ohio  St.  212,  213,  28 
L.  R.  A.  (K.  S.)  761,  90  N.  £.  156,  holding  attorneys'  fees  not  recoverable 
in  action  for  unlawful  ejectment  of  plaintiff  from  street-car;  Frantz  v. 
Saylor,  12  Okl.  43,  69  Pac.  796,  in  action  on  injunction  bond  expense  of 
removing  improvements,  harvesting  crops,  and  injury  to  pasture  are  not 
elements  of  damage;  Yuen  Suey  v.  Fleshman,  65  Or.  614,  Ann.  Gas.  1915A^ 
1072, 133  Pac.  806,  holding  attorneys'  fees  paid  in  action  to  eject  tenant  not 
recoverable  in  subsequent  action;  American  Lead  Pencil  Co.  v.  Davis,  108 
Tenn.  256,  66  S.  W.  .1130,  upholding  instruction  in  action  for  personal  in- 
juries to  employee  of  ten  years  of  age  that  exemplary  damages  were  allow- 
able if  employer  was  grossly  negligent  or  acted  in  reckless  disregard  of 
child's  safety ;  Perlus  v.  Silver,  71  Wash.  342, 128  Pac.  663,  holding  costs  must 
be  recovered  in  original  action  and  not  in  separate  suit;  Teese  v.  Hunt- 
ingdon, 23  How.  9,  16  L.  Ed.  482,  holding  counsel  fees  not  an  element  of 
damages  in  action  for  infringement  of  patent;  Oelrichs  v.  Spain,  15  Wall. 
231,  21  L.  Ed.  46,  refusing  counsel  fees  as  part  of  damages  caused  by  in- 
junction proceedings;  Flanders  v.  Tweed,  15  Wall.  453,  21  L.  Ed.  204, 
refusing  counsel  fees  as  part  of  damages  allowed  for  illegal  seizure  of 
cotton  by  treasury  agent;  Huntress  v.  Epsom,  15  Fed.  733,  refusing  to 
allow  successful  defendants  costs  for  lodging  jury  sent  out  for  view  of 
ground,  allowing  traveling  expenses;  Parker  v.  Bigler,  18  Fed.  Cas.  1115, 
disallowing  cost  of  models  in  infringement  suit  as  costs;  Bancroft  v. 
Acton,  7  Blatchf.  506,  Fed.  Cas.  833,  refusing  counsel  fees  in  action  for 
infringement  and  accounting;  Howell  v.  Scoggins,  48  Cal.  357,  holding 
jury  fixing  damages  for  assault  and  battery  cannot  consider  plaintiff's 
expenses  in  bringing  suit ;  Indianapolis  Journal  etc.  Co.  v.  Pugh,  6  Ind.  App. 
529,  33  N.  E.  996,  holding  counsel  fees  not  recoverable  as  damages  in  action 
for  libel;  Wallis  v.  Dilley,  7  Md.  249,  holding  counsel  fees  not  allowable 
in  action  on  injunction  bond;  Negroes  v.  Jones,  10.  Md.  331,  construing 
words  '^all  reasonable  damages  and  expenses"  in  local  statute,  referring  to 
trial  of  petition  for  freedom,  not  to  include  counsel  fees;  Wood  v.  State, 
66  Md.  68,  69,  5  Atl.  479,  holding  counsel  fees  paid  by  plaintiffs  in  obtain- 
ing dissolution  of  injunction,  not  recoverable  in  suit  on  injunction  bond; 
Kelly  V.  Rogers,  21  Minn.  153,  holding  counsel  fees  not  allowable  in  action 
for  fraudulently  misrepresenting  date  of  expiration  of  time  for  redemp- 
tion to  junior  mortgage;  Fairbanks  v.  Witter,  18  Wis.  289,  86  Am.  Dec. 
766,  holding  counsel  fees  not  allowable  either  as  actual  or  punitive  dam- 
ages in  action  of  trespass  for  assault;  Stringfleld  v.  Hirsch,  94  Tenn.  432^ 
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45  Am.  St.  Rep.  737,  29  S.  W.  611,  holding  counsel  fees  not  allowable  in 
action  on  bond  for  wrongfully  suing  out  attachment  and  injunction ;  Hegar 
'0  V.  De  Groat,  3  N.  D.  357,  56  N.  W.  152,  holding  counsel  fees  not  an  element 
of  damages  in  ejectment  suit;  Loeb  v.  Mann,  39  S.  C.  471,  18  S.  E.  3, 
holding  counsel  fees  not  allowable  as  damages  in  action  of  claim  and  de- 
livery; Landa  v.  Obert,  45  Tex.  545,  discussing  imle  in  an  action  for 
slander  and  malicious  prosecution;  Burruss  v.  Hines,  94  Va.  420,  26  S.  E. 
878,  holding  allowance  of  counsel  fee  in  action  of  trespass  on  the  case 
improper. 

Attorney's  fees  as  element  of  damages.    Note,  8  Am.  St.  Bep.  158. 

Allowance  of  counsel  fees  in  actions  of  tort.    Note,  27  Am.  Rep.  529. 

Recovery  of  counsel  fees  as  damages  in  action  for  libel  or  slander. 
Note,  16  Ann.  Gas.  514. 

Expense  of  litigation  as  element,  or  as  limit,  of  punitive  damages. 
Note,  4  L.  R.  A.  (N.  S.)  908. 

Recovery  on  injunction  bond  of  attorneys'  fees  necessarily  expended 
in  dissolving  injunction.    Note,  16  L.  R.  A.  (N.  S.)  50. 

Jury  cannot  Include  costs  in  their  estimate  of  damages  and  must  base 
their  verdict  upon  the  damage  proved,  without  regard  to  whether  their 
verdict  will  carry  costs  or  not.    The  history  of  the  law  of  costs  discussed. 

Approved  in  Corporation  of  St.  Anthony  v.  Houlihan,  184  Fed.  255,  106 
C.  C.  A.  394,  holding  charges  for  stenographer's  services  for  auditors  tax- 
able as  costs;  McCabe  v.  Southern  Ry.  Co.,  107  Fed.  215,  refusing  to  allow 
costs  incurred  in  State  court  where  Federal  suit  was  dispontinued  with 
\  costs;  Strong  v.  United  States,  34  Fed.  18,  holding  commissioner  of  Cir- 
cuit Court  not  entitled  to  fees  for  drawing  complaints;  Price  v.  Garland, 
5  N.  M.  100,  4  N.  M.  366,  20  Pac.  183,  holding  appellant  not  entitled  to 
.  costs  of  printing  briefs  on  reversal;  Lowe  v.  Kansas,  163  U.  S.  85,  41 
Ii.  Ed.  80,  16  Sup.  Ct.  1033,  holding  statute  rendering  prosecutor  without 
probable  cause  and  acting  maliciously  liable  for  costs,  or  imprisonment 
until  costs  paid,  constitutional;  State  v.  Board  of  Commissioners,  14  Ohio 
C.  C.  28,  as  to  costs  in  criminal  proceeding. 

Functions  of  court  and  jury  in  allowance  of  exemplary  damages  for 

libel  and  slander.    Note,  14  Ann.  Gas.  823. 
Award  of  damages  by  way  of  compensation.    Note,  8  E.  R.  0.  375. 

Miscellaneous.  Cited  in  Jamieson  v.  Ind.  Natural  Gas  etc.  Co.,  128 
Ind.  566,  12  L.  R.  A.  656,  28  N.  E.  80,  holding  use  of  natural  gas  proi)er 
subject  of  police  regulation.  ^ 

13  How.  373-381,  14  L.  Ed.  186,  FOWI£B  v.  HABT. 

Proceeding  to  correct  a  description  in  a  mortgage  is  within  the  ordinary- 
powers  of  a  court  of  equity  to  reform  an  Instrmnent  so  as  to  eifect  the  inten- 
tion of  the  parties. 
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Approved  in  Fletcher  v.  Chamberlain,  61  N.  H.  472,  enforcing  note  and 
warranty  mortgage  according  to  strict  letter,  parties  not  having  sought 
reformation. 

Bankruptcy  Court  has  power  to  order  the  assignee  to  redeem  and  dis- 
charge a  mortgage,  or  to  order  the  sale  of  the  premises  and  to  distribute 
the  proceeds  according  to  law. 

Approved  in  Sutherland  v.  Lake  Superior  R.  ^.  etc.  Co.,  9  N.  B.  R.  298, 
310,  23  Fed.  Cas.  484,  sustaining  power  of  bankruptcy  court  to  order 
mortgaged  property  sold  free  from  all  encumbrances;  Clifton  v.  Foster, 
103  Mass.  236,  4  Am.  Rep.  542,  ordering  petition  to  enforce  mechanic's 
lien  against  owner,  who  had  become  a  bankrupt,  to  await  action  of  bank- 
ruptcy court;  Markson  v.  Haney,  47  Ind.  35,  ordering  foreclosure  pro- 
ceeding instituted  against  bankrupt  mortgagor  stayed. 

Distinguished  in  Marston  v.  Stickney,  55  N.  H.  385,  ordering  assignee 
in  bankruptcy  to  appear  in  State  court  in  action  to  foreclose  mechanic's 
lien,  plaintiff  to  proceed  in  event  of  assignee's  failure  to  appear. 

IS  How.  381-429,  14  L.  Ed.  189,  HOWABD  v.  INaEBSOUi. 

History  of  the  boundary  lines  of  Georgia  discussed  and  held  that  in  1802, 
when  Qeprgia  ceded  her  back  lands  to  the  United  States,  she  had  Jurisdiction 
oTor  the  whole  Chattahoochee  River,  to  the  thirty-first  degree  of  north  lat- 
itnda. 

Approved  in  Dred  Scott  v.  Sanford,  19  How.  506,  15  L.  Ed.  742,  holding 
statute  prohibiting  person  from  taking  slaves  into  territory,  unconstitu- 
tional. 

Distinguished  in  J.  S.  Keator  Lumber  Co.  v.  Boom  Corp.,  72  Wis.  91, 
7  Am.  St.  Rep.  855,  38  N.  W.  540,  holding  neither  Wisconsin  nor  Minne- 
sota could  exercise  exclusive  jurisdiction  over  the  St.  Croix  River  form- 
ing boundary  between  them. 

Where  the  State  of  Georgia  ceded  her  territory  on  one  side  of  the  River 
Chattahoochee  to  the  United  States  for  the  formation  of  a  new  State,  she 
retained  the  entire  river  within  her  domain,  and  did  not,  according  to  the 
law  of  nations,  yield  a  coequality  of  soil  and  Jurisdiction  in  the  river. 

Approved  in  Washington  v.  Oregon,  211  U.  S.  134,  53  L.  Ed.  120,  29 
Sup.  Ct.  47,  holding  change  in  importance  of  channels  of  river  on  either 
side  of  island  did  not  shift  State  boundary  line;  State  v.  Longfellow, 
169  Mo.  122,  124,  127,  69  S.  W.  377,  378,  379,  holding  city  cannot  grant 
permit  for  erection  of  private  building  extending  below  low-water  mark 
of  navigable  river;  State  v.  Muncie  Pujp  Co.,  119  Tenn.  72,  104  S.  W. 
443,  holding  channel  of  river  and  bed  of  river  meant  the  same. 

Distinguished  in  Boston  v.  Richardson,  13  Allen,  157,  holding  deed  of 
lot  bounded  **with  the  street"  carried  fee  to  middle  of  street. 

The  first  article  of  cesssion  by  Oeorgia  to  the  United  States,  defining 
tbe  western  boundary  of  Georgia  as  "running  up  the  ziver,  and  along  the 
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western  bank  thereof,"  fixed  tlie  boundary  as  the  fast  land  confining  the 
river  In  Its  bed  In  Its  whole  width  Independently  of  tides  or  high  and  low 
water  lines,  and  the  United  States  did  not  take  to  the  middle  of  the  rlyer. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  111.  54,  79  N.  E.  298, 
water's  edge,  and  not  surveyed  meander  line,  is  shore  line  from  which 
lines  should  be  drawn  to  show  water  on  accretion  rights  of  adjacent 
riparian  owners;  People  y.  Supervisors,  125  111.  24,  26,  17  N.  E.  153,  154, 
holding  description  ** thence  down  on  the  left  bank  of  said  creek,"  estab- 
lished boundary  line  on  the  bank  of  the  creek;  Qrand  Rapids  etc.  R.  R. 
Co.  V.  Heisel,  38  Mich.  73,  81  Ahi.  E/ep.  314,  holding  grantee  of  deed  de- 
scribing land  as  "running  north  on  the  line  of  said  Seward  Street,"  not 
entitled  to  recover  against  railroad  for  nuisance  resulting  from  misuse  of  * 
street;  Hughes  v.  Providence  etc.  R.  R.  Co.,  2  R.  I.  514,  holding  deed 
describing  land  as  running  **by  westerly  side  of  back  street"  carried  no 
part  of  street;  Jones  v.  Water  Lot  Co.,  18  Ga.  542,  holding  grant  on 
Chattahoochee  River  carried  grantee  to  opposite  bank;  dissenting  opinion 
in  Dred  Scott  v.  Sanford,  19  How.  607,  15  L.  Ed.  784,  discussing  effect 
of  South  Carolina  cession. 

Distinguished  in  St.  Joseph  etc.  R.  R.  Co.  v.  Devereux,  41  Fed.  17, 
holding  that  act  of  1836  extending  boundary  of  Missouri  to  Missouri 
River, 'fixed  it  in  center  of  river;  Brophy  v.  Richeson,  137  Ind.  120,  36 
N.  B.  426,  holding  conveyance  *' along  margin  of  the  lake  .  .  .  extending 
to  edge  of  lake  at  low-water  mark,"  excluded  bed  of  lake  and  grantee 
not  riparian  owner;  McManus  v.  Carmichael,  3  Iowa,  52,  54,  holding  that 
riparian  proprietor  on  Mississippi  owns  only  to  high-water  mark;  Cooley 
V.  Golden,  52  Mo.  App.  233,  holding  act  of  1836  extending  jurisdiction 
of  Missouri  over  lands  between  western  boundary  and  Missouri  River, 
established  State  boundary  in  center  of  river. 

Rivers  and  lakes  as  State  boundaries.    Note,  15  L.  B.  A.  188. 

Grants  of  land  bounded  by  sea  or  by  navigable  rivers,  where  the  tide 
ebbs  and  flows,  extend  to  high-water  mark,  and  the  shores  below  common  hlf^- 
water  mark  belong  to  State  In  which  situated. 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  25,  38  L.  Ed.  841,  14  Sup.  Ct. 
557,  summarizing  law  of  different  States  as  to  rights  of  individuals  in 

lands  under  tide  waters. 

! 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  B.  A.  966,  957,  969. 


Where  land  adjoining  a  river  Is  described  by  a  course  from  a  monument 
on  the  bank  up  or  down  the  river  to  another  monument,  the  boundary  line 
follows  the  meanderlngs  of  the  river,  and  the  grantee  takes  to  the  middle  of 
the  river. 

Approved  in  St.  Joseph  etc.  Co.  v.  Devereux,  41  Fed.  16,  holding  act 
of  1836  extending  boundary  of  Missouri  to  the  Missouri  River,  fixed  it 
in  the  center  of  the  river;  Cox  v.  Freedley,  33  Pa.  St.  128,  75  Am.  Dec. 
686,  holding  description  in  deed  ''along  the  N.  £.  side  of  Egypt  Street," 
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carried  to  middle  of  street;  Jones  v.  Water  Lot  Co.,  18  Ga.  542,  holding 
riparian  proprietor  of  grant  bounded  by  Chattahoochee  entitled  to  claim 
to  the  opposite  bank. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  £.  E.  0. 
187. 

In  the  cessslon  of  1802,  Oeorgia  reserved  to  herself  the  permanent  river- 
hed  of  the  Chattahoochee  as  covered  hy  water  at  its  usual  stage,  but  high 
hlnff  or  banks  touched  only  by  the  river  when  swollen  with  freshets  or  floods 
were  not  Included. 

Approved  in  Houghton  v.  Chicago  etc.  R.  R.  Co.,  47  Iowa,  372,  holding 
high-water  mark  as  line  between  pparian  proprietor  on  Mississippi  and 
public  is  co-ordinate  with  limit  of  river-bed  as  fixed  by  land  not  subject 
to  agriculture. 

Distinguished  in  Boston  v.  Richardson,  13  Allen,  157,  holding  deed  of 
lot  bounded  ''with  the  street  carried  fee  to  center  of  street.'^ 

Biparlan  owners  have  equal  rlRhts  to  a  usufruct  of  the  waters  of  an 
adjacent  stream,  and  no  proprietor  has  the  right  to  use  the  water  to  the 
prejudice  of  other  proprietors,  above  or  below,  unless  through  prior  right 
to  diversion. 

Approved  in  Meng'v.  Coffee,  67  Neb.  503,  108  Am.  St.  Rep.  700,  '93 
N.  W.  714,  riparian  owner  cannot,  for  irrigation  purposes,  consume  whole 
of  water  of  stream  to  detriment  of  other  owners;  Union  M.  &  M.  Co. 
V.  Danberg,  2  Sawy.  457,  Fed.  Cas.  14,370,  holding  true  test  of  reason- 
able use  is  whether  it  works  damage  to  the  common  right,  not  to  an 
exclusive  right  to  all  the  water. 

Correlative  rights  of  upper  and  lower  proprietors  as  to  use  and  flow 
of  stream.    Note,  41  L.  E.  A.  738. 

Banks  of  a  river  are  tbose  elevations  of  land  which  confine  the  waters 
when  they  rise  out  of  the  bed;  the  bed  is  the  soil  usually  covered  by  water 
distinguishable  by  the  character  of  the  soil  or  vegetation,  the  natural  appear- 
ance of  the  bank  and  bed  respectively,  fixing  the  line  of  high  or  low-water 
mark. 

Approved  in  Sun  Dial  Ranch  v.  May  Land  Co.,  61  Or.  214,  218,  119 
Pac.  761,  762, -following  rule;  Ventura  Land  etc.  Co.  v.  Meniers,  136  Cal. 
290,  291,  89  Am.  St.  Rep.  138,  134,  68  Pac.  820,  holding  where  at  varying 
distances  on  each  side  of  river  there  were  elevations  and  at  times  whole 
of  spaces  between  elevations  and  usual  channel  were  flooded,  banks  of 
river  were  the  elevations  beyond  lines  of  usual  channel;  Dow  v.  The  Elec- 
tric Co.,  69  N.  H.  498,  76  Am.  St.  Rep.  189.  45  Atl.  351,  holding  under 
flowage  act  abutting  owners  are  entitled  to  damage  caused  by  flowing 
it  beyond  high-water  mark;  State  v.  Nolegs,  40  Okl.  487,  139  Pac.  946, 
holding  '* high-water  mark'*  must  be  determined  by  examination  of  bed 
and  banks  $  St.  Louis  etc.  Ry.  Co.  v.  Ramsey,  53  Ark.  322,  22  Am.  St. 
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Rep.  199,  8  L.  R.  A.  661,  13  S.  W.  933,  holding  gravel  bar  in  navigable 
river  not  alluvion,  but  part  of  bed;  Lux  v.  Haggin,  69  Cal.  419,  10  Pac. 
770,  holding  evidence  of  existence  of  watercourse  and  channel  after  trial 
commenced  admissible;  Weis  v.  Madison,  75  Ind.  257,  39  Am.  Rep.  146, 
holding  a  ravine  through  which  surface  waters  run  in  time  of  rainfall 
not  a  watercourse;  Rice  v.  Evansville,  108  Ind.  13,  58  Am.  Rep. ^6,  9  N.  E. 
"142,  holding  city  not  liable  for  injury  by  overflowing  of  sewer,  evidence 
not  establishing  obstruction  of  a  natural .  watercourse ;  Houghton  v.  Chi- 
cago etc.  R.  R.  Co.,  47  Iowa,  374,  holding  that  not  river-bed  which  is 
subject  to  vegetation;  Gibbs  v.  Williams,  25  Kan.  221,  37  Am.  Rep.  247, 
holding  passageway  for  surface  waters  not  a  watercourse;  In  re  Minne- 
tonka  Lake  Improvement,  56  Minn.  522,  45  Am.  St.  Rep.  500,  58  N.  W. 
297,  holding  State  has  no  right  to  maintain  waters  of  lake  above  high- 
water  mark  to  injury  of  riparian  owners;  Harrison  v.  Fite,  148  Fed.  783, 
78  C.  C.  A.  447,  arguendo. 

Meaning  of  term  "ordinajry''  as  applied  to  high  and  low  water  mark. 
Note,  17  AxuL  Gas.  150. 

Miscellaneous.  Cited  in  Dodge  Co.  v,  Saunders  Co.,  70  Neb.  447,  97 
N.  W.  619,  construing  Comp.  Stats.  1901,  c.  78,  §  87,  relating  to  streams 
which  divide  counties;  Board  of  Commrs.  Crook  Co.  v.  Board  of  Commrs. 
Sheridan  Co.,  17  Wyo.  458,  100  Pac.  670,  to  point  that  description  of 
boundary  line  by  reference  to  boundary  of  adjacent  tract  referred  to  true 
{boundary  as  defined  by  law;  dissenting  opinion  in  Hopkins  v.  Hebard, 
194  Fed.  316,  114  C.  C.  A.  261,  to  point  that  in  action  to  quiet  title  to 
land  alleged  to  be  in  State,  fact  that  land  was  found  to  be  in  adjacent 
.  State  did  not  deprive  court  of  jurisdiction;  Kennedy  v.  Elliott.  85  Fed. 
835,  holding  that  action  to  quiet  title,  involving  question  of  boundary  line 
between  two  States,  will  not  be  tried  if  controversy  between  .States  as 
to  boundary  is  pending;  Van  Slyke  v.  Hyatt,  46  N.  Y.  263,  and  Matter 
of  N.  Y.  Central  etc.  R.  R.,  60  N.  Y.  115,  erroneously. 

13  How.  429-441,  14  L.  Ed.  210,  NOBBIS  ▼.  CBOCKEB. 

Where  a  new  statute  coverB  the  whole  subject  matter  of  an  older  one,, 
adds  offenses  and  preecrihes  different  penalties,  it  is  repugnant  to  the  old 
statute,  and  repeals  it  tor  implication. 

Approved  in  United  States  v.  Wood,  168  Fed.  443»  holding  certain  pro- 
jvisions  of  Chinese  Exclusion  Act  repealed  by  later  act  providing  different 
Ipunishment;  Sena  v.  United  States,  147  Fed.  488,  78  C.  C.  A.  27,  repeal 
■of  New  Mexico  statute  relating  to  appeals,  without  saving  clause,  before 
hearing  of  pending  appeal,  did  not  deprive  Supreme  Court  of  jurisdic- 
tion ;  Atwood  V.  Buckingham,  78  Conn,  425,  428,  62  Atl.  617,  618,  uphold- 
ing act  of  1905,  fixing  the  penalty  at  one  dollar,  in  all  pending  suits 
under  prior  statute,  for  penalty  for  administrator's  failure  to  file  inven- 
tory; Gassenhcimer  v.  District  of  Columbia,  6  App.  D.  C.  117,  holding* 
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statute  eonferring  exclusive  jurisdiction  of  certain  causes  on  one  court 
by  implication  deprived  another  court  of  its  former  jurisdiction;  Fulton 
V.  District  of  Columbia,  2  App.  D.  C.  438,  holding  regulations  of  com- 
missioners of  district  relating  to  pawnbrokers  repealed  by  act  of  Congress 
of  March  2,  1889,  covering  that  subject;  Pensacola  etc.  R.  R.  Co.  v.  State, 
45  Fla.  89,  110  Am.  St  Rep.  69,  33  South.  986,  where  pei/ding  appeal  from 
judgment  rendered  under  statute  prescribing  penalty  for  charging  of  ex- 
cessive rates  by  carrier  statute  was  repealed,  judgment  cannot  be  en- 
forced ;  State  Board  of  Health  v.  Ross,  191-  111.  91,  60  N.  E.  813,  holding 
Laws  1877,  p.  154,  regulating  practice  of  medicine,  is  repealed  by  act  of 
June  16,  1887;  State  v.  Squibb,  170  Ind.  490,  84  N.  E.  970,  holding  statute 
relating  to  sale  of  impure  milk  repealed  by  pure  food  law  covering  same 
subject;  State  v.  Estep,  66  Kan.  420,  71  Pac.  858,  holding  Gen.  Stats.  1901, 
§  2493,  repealed  section  2463,  which  created  and  defined  common  nui- 
sance under  prohibitory  liquor  law  and  destroyed  force  of  following  sec- 
tion providing  for  injunction  to  abate  such  nuisance;  State  v.  Lee,  28 
Nev.  390,  82  Pac.  230,  Comp.  Laws,  §  1542,  regulating  practice  of  medi- 
cine and  authorizing  issuance  of  temporary  licenses,  was  wholly  repealed 
by  Stats.  1906,  p.  87,  c.  63 ;  Territory  v.  Perea,  10  N.  M.  368,  62  Pac.  1096, 
holding  section  4065,  adding  twenty-five  per  cent  per  annum  to  delinquent 
taxes,  is  repealed  by  Laws  1899,  c.  22,  §  34;  Bray  v.  Williams,  137  N.  C/ 
391,  49  S.  E.  888,  where  defendant  liable  to  penalty  under  statute  for 
failure  to  record  marriage  license,  subsequent  statute  releasing  him  from 
liability  is  valid ;  State  v.  Davis,  129  N.  C.  573,  40  S.  E.  113,  holding  Acts 
1899,  c.  581,  relating  to  road  work,  was  repealed  by  Acts  1901,  e.  ,501 ; 
Ex  parte  Vaccarezza,  52  Tex.  Cr.  115,  105  S.  W.  1124,  applying  rule  to 
statutes  regulating  sale  of  liquors;  Grant  v.  Baltimore  etc.  R.  Co.,  66 
W.  Va.  179,  66  S.  E.  711,  applying  rule  to  statutes  imposing  penalties  for 
charging  excess  passenger  fares;  State  v.  Harden,  62  W.  Va.  333,  58  S.  E. 
723,  applying  rule  to  statutes  providing  system  of  government  for  town; 
United  States  v.  Tynen,  11  Wall.  92,  94,  20  L.  Ed.  154,  155,  holding  section 
13  of  act  of  1813  was  repealed  by  statute  of  1870,  to  amend  naturaliz- 
ation laws ;  United  states  v.  Claflin,  97  U.  S.  551,  24  L.  Ed.  1085,  holding 
statute  of  1866,  imposing  fine  and  forfeiture  for  dealing  in  smuggled 
goods,  repealed  act  of  1823,  providing  for  forfeiture  of  double  value  of 
goods;  United  States  v.  AufTmordt,  19  Fed.  897,  902,  holding  moiety  act 
of  1874,  concerning  frauds  in  importations,  repealed  sections  2839  and 
2864  of  the  Revised  Statutes;  Spencer  v.  State,  5  Ind.  44,  holding  statute 
repealed  earlier  statute  passed  at  same  session  of  legislature;  President 
etc.  V.  Bradshaw,  6  Ind.  148,  holding  statute  allowing  relative  action 
against  railroad  company  for  death  from  negligence  repealed  by  general 
act  allowing  action  for  death;  Commissioners  v.  Potts,  10  Ind.  288,  hold- 
ing statute  providing  for  allowances  to  county  officers  repealed  by  act 
covering  same  ground;  State  v.  Christman,  67  Ind.  333,  and  Dowdell  v. 
State,  58  Ind.  337,  holding  liquor  law  of  1875,  repealed  by  statute  of 
1877;  Wagoner  v.  State,  90  Ind.  507,  holding  section  27  of  Felony  Act 
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■of  1852,  relating  to  obtaining  money  under  false  pretenses,  repealed  by 
section  2204,  Revised  Statutes  of  1881;  State  v.  Studt,  31  Kan.  246,  1 
Pac.  636,  holding  acts  of  1870  and  1871,  relating  to  township  bond  elec- 
tions, were  repealed  by  acts  of  1872  and  1874;  Smith  v.  Sullivan,*  71 
Me.  153,  holding  assignment  law  repealed  by  insolvent  law  of  1878;  Peo- 
ple V.  Bussell,  59  Mich.  112,  26  N.  W.  310,  holding  butcher  could  not 
be  convicted  for  sale  of  unsound  meat  in  Detroit  under  act  of  1879,  where 
city  charter  of  1883  empowered  city  council  to  regulate  the  subject; 
Toung  V.  Kansas  City  etc.  R.  R.  Co.,  33  Mo.  App.  515,  holding  statutes 
regulating  railroad  charges  repealed  common  law  as  to  reasonable 
charges;  Bogardus  v.  Gordon,  53  N.  J.  Eq.  45,  30  Atl.  814,  holding  county 
usury  act  repealed  by  general  usury  act;  State  v.  Corley,  13  S.  C.  3,  4, 
holding  statute  on  livestock  stealing  repealed  by  statute  increasing  pun- 
ishment for  the  offense;  United  States  v.  Auffmordt,  122  U.  S.  209,  30 
L.  Ed.  1185,  7  Sup.  Ct.  1186,  holding  section  2864,  Revised  Statutes,  con- 
cerning forfeiture  of  imports  fraudulently  invoiced,  repealed  by  section 
12  of  Act  of  1874;  Fraser  v.  Alexander,  75  Cal.  152,  16  Pac.  760,  holding 
Act  of  1874,  providing  for  removal  and  punishment  of  delinquent  8upeY-> 
visors,  repealed  by  county  government  act  of  1883;  People  v.  Henshaw, 
76  Cal.  442,  18  Pac.  415,  holding  general  act  of  1885  repealed  local  act 
of  1866,  establishing  police  court  in  one  city;  People  v.  Jaehne,  103  N.  Y. 
195,  8  N.  E.  379,  holding  that  Penal  Code  substituted  penal  provisions 
of  the  New  York  city  consolidation  act;  Matter  of  N.  Y.  Institution, 
121  N.  Y.  24^,  24  N.  E.  380,  holding  act  of  1865,  apportioning  expenses 
of  -street  improvements  between  owners  and  county,  repealed  by  consoli- 
dation act;  Heckmann  v.  Pinkney,  81  N.  Y.  216,  holding  mechanic's  lien 
law  of  1863  was  repealed  by  statute  of  1875;  United  States  v.  Cheese- 
man,  3  Sawy.  429,  Fed.  Cas.  14,790,  holding  internal  revenue  act  of  1864 
repealed  act  of  1862;  United  States  v.  Bennett,  12  Blatchf.  348,  Fed. 
Cas.  14,570,  holding  no  prosecution  could  be  had  for  wrongfully  withhold- 
ing pension  under  act  of  1864,  because  offense  omitted  in  act  of  1870  on 
same  subject;  United  States  v.  Barr,  4  Sawy.  256,  Fed.  Cas.  14,527,  hold- 
ing act  of  1877  repealed  section  5457,  Revised  Statytes,  regarding  pos- 
session of  counterfeit  coins;  Herron  v.  Carson,  26  W.  Va.  76,  holding 
act  of  1881  repealed  act  of  1872  as  regards  awarding  by  County  Court 
of  writ  of  ad  quod  damnum  in  condemnation  proceedings;  Pittsburgh  etc. 
Ry,  Co.  V.  Burton,  139  Ind.  366,  37  N.  E.  153,  holding  act  of  1881,  lim- 
iting damages  in  action  for  death,  repealed  act  of  1879,  fixing  damages 
recoverable  against  railroad  for  failure  to  give  signals  at  crossings; 
Mongeon  v.  State,  55  N.  Y.  616,  holding  statute  repealing  criminal  lliw 
of  1869  applied  only  to  offenses  committed  subsequent  to  its  passage; 
dissenting  opinion  in  United  States  v.  Sixty-seven  Packages  of  Dry 
Ooods,  17  How.  96,  15  L.  Ed.  57.  holding  act  of  1799  for  invoicing  of  / 
imports  not  repealed  by  act  of  1842;  dissenting  opinion  in  Union  Pacific 
Ry.  Co.  V.  Ryan,  2  Wyo.  412  (429),  majority  holding  taxation  statute  of 
1879  inapplicable  to  city  of  Cheyenne. 
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Distingaislied  in  Great  Northern  Ry.  Co.  v.  United  States,  165  Fed.  953, 
84  C.  C.  A.  93,  holding  where  later  act  expressed  extent  to  which  it  should 
operate  as  repeal,  implied  repeal  was  excluded;  Coghili  v.  State,  37  Ind. 
113,  holding  statute  making  malicious  obstruction  of  railroad  a  felony  not 
repealed  by  one  making  obstruction  a  misdemeanor;  Waterworks  Co.  of 
Indianapolis  v.  Burkhart,  41  Ind.  383,  holding  act  of  1836  did  not  repeal 
all  prior  laws  on  subject  of  right  of  eminent  domain  in  connection  with 
canals;  State  v.  Wells,  112  Ind.  242,  13  N.  E.  724,  holding  section  1943, 
Revised  Statutes  of  1881,  upon  embezzlement,  not  repealed  by  act  of  1883 ; 
Thompson  v.  Lewis,  83  Me.  226,  22  Atl.  104,  holding  private  law  of  1867, 
punishing  taking  of  smelt,  not  repealed. 

Limited  in  United  States  v.  One  Hundred  Barrels,  1  Dill.  62,  2  Abb. 
(U.  S.)  318,  Fed.  Cas.  15,948,  holding  act  of  1868  repealed  act  of  1867  as 
to  taxes  on  distilleries  only  to  extent  that  the  two  acts  covered  same 
subject. 

Repeal  of  statutes  by  implication.    Notes,  14  Am.  Dec.  210;  88  Am. 
St.  Bep.  279. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
5  Ann.  Gas.  202. 

Repeal  of  tiie  fugitiTe  slave  law  of  1793  was  a  bar  to  an  action  pend- 
inff  at  the  time  of  its  passaice  for  penalties  which  bad  accrued  before  the 
repeal,  plaintilTs  right  not  being  vested,  and  the  court  having  lost  Jurisdic- 
tion over  the  subject  matter. 

Approved  in  Gwin  v.  United  States,  184  U.  S.  675,  46  L.  Ed.  750,  22 
Sup.  Ct.  529,  applying  principle  to  statutes  allowing  appeals  from  District 
Court;  Atwood  v.  Buckingham,  78  Conn.  427,  62  Atl.  618,  act  of  1905,  fix- 
ing penalty  in  pending  suits  for  penalty  for  administrator's  failure  to  file 
inventory  as  provided  by  prior  act  is  valid,  though  retroactive;  Washing- 
ton Home  for  Incurables  v.  American  Security  etc.  Co.,  38  App.  D.  C.  432, 
holding  appeal  to  United  States  Supreme  Court  from  decision  of  Supreme 
Court  of  District  of  Columbia,  made  after  taking  effect  of  Judicial  Code 
in  1912  in  case  involving  more  than  five  thousand  dollars,  would  not  be 
allowed,  code  providing  only  for  cases  in  which  appeal  had  already  been 
perfected;  United  States  v.  Carlisle,  5  App.  D.  C.  146,  holding  rights  to 
sugar  bounty  not  vested  so  as  to  entitle  claimant  to  compel  payment  after 
rej)eal  of  provision  for  bounty;  United  States  v.  Sena,  12  N.  M.  414,  78 
Pac.  62,  repeal  of  Laws  1901,  p.  190,  c.  99,  deprived  Supreme  Court  of 
jnrisdiction  over  criminal  appeals  not  taken  during  term  at  which  judjr- 
ment  rendered;  Cleveland  etc.  Ry.  v.  Wills,  65  Ohio  St.  317,  62  N.  E.  333, 
upholding,  as  to  pending  actions,  statute  repealing  statutory  penalty; 
dissenting  opinion  in  People  v.  McNulty,  3  Cal.  Unrep.  462,  28  Pac.  824, 
majority  holding  void  statute  shortening  time  after  sentence  for  infliction 
of  death  penalty;  Merchants'  Ins.  Co.  v.  Ritchie,  5  Wall.  544,  18  L.  Ed. 
541,  holding  act  of  1866,  rei)ealing  act  of  1864,  deprived  Circuit  Courts  of 
jurisdiction  over  pending  internal  revenue  cases,  brought  under  act  of 
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1864;  State  ▼.  Hoeflinger,  31  Wis.  263,  holding  town  treasurer's  present 
right  to  drainage  fund,  which,  under  repealed  act  of  1870,  belonged  to 
bridge  commissioners,  would  control,  not  latter's  rigfat  at  time  appeal  was 
taken ;  Richland  County  v.  Village  of  Richland,  59  Wis.  600,  18  N.  W.  501, 
holding  act  of  1883,  allowing  towns  or  villages  to  dispose  of  liquor  license 
moneys  deprived  counties  of  uncollected  moneys,  to  which  they  were 
entitled  under  act  of  1859 ;  United  States  v.  Tynen,  11  Wall.  95,  20  L.  Ed. 
155,  holding  criminal  proceedings  for  penalties  under  act  of  1813  for 
offenses  against  naturalization  laws  fell,  on  repeal  of  statute;  Assessor  v. 
Osbornes,  9  Wall.  575,  19  L.  Ed.  751,  holding  suits  under  act  of  1864,  con- 
ferring jurisdiction  on  Circuit  Courts  over  internal  revenue  cases  between 
citizens  of  same  State,  fell,  on  repeal  by  act  of  1866;  Ex  parte  McCardle, 
7  Wall.  514,  19  L.  Ed.  265,  dismissing  for  want  of  jurisdiction  appeal  in 
habeas  corpus  proceeding,  taken  under  act  of  1867,  repealed  after  appeal 
perfected ;  Baltimore  &  Potomac  R.  R.  Co.  v.  Grant,  98  U.  S.  401,  25  L.  Ed. 
232,  dismissing  for  want  of  jurisdiction  writ  of  error  from  District  of 
Columbia,  sued  out  in  1875,  under  section  847,  Revised  Statutes,  repealed 
in  1879;  Birdseye  v.  Shaeffer,  37  Fed.  825,  holding  act  of  1887,  providing 
that  certain  cases  removed  because  of  local  prejudice  be  remanded,  was 
constitutional  as  to  pending  cases;  Roush  v.  Morrison,  47  Ind.  416,  hold- 
ing repeal  of  statute  under  which  action  on  assessments  for  construction 
of  ditch  was  brought,  deprived  court  of  jurisdiction;  Flaherty  v.  Thomas, 
12  Allen,  436,  holding  on  repeal  of  penal  liquor  statute,  offender  com- 
mitting offense  before  enactment  of  repealing  statute,  was  not  punishable 
under  either  statute;  Livey  v.  People,  8  Mich.  131,  holding  commissioners' 
right  to  town  highway  taxes  appropriated  for  them  by  statute,  and  sued 
for  by  them,  was  barred  by  amendment  of  statute;  McClain  v.  Williams. 
10  S.  D.  336,  43  L.  B.  A.  289,  73  N.  W.  74,  holding  act  abrogating  appel- 
late jurisdiction  of  Supreme  Court  in  certain  cases 'applied  to  appeals 
before  passage  of  statute;  State  v.  Bank,  3  Baxt.  409,  dismissing  action 
against  State,  statute  authorizing  suits  against  State  having  been  repealed ; 
Texas  etc.  R.  R.  Co.  v.  Jarvis,  80  Tex.  464,  15  S.  W.  1091,  holding  action 
against  State,  after  date  fixed  by  act  authorizing  suits  against  State,  with- 
out jurisdiction;  Robinson  v.  Beall,  26  6a.  48,  holding  stockholder's  lia- 
bility, as  fixed  by  bank's  charter,  expired  with  the  charter;  Brown  v. 
United  States,  Woolw.  202,  Fed.  Cas.  2032,  holding  pardoned  offender 
entitled  to  have  undistributed,  forfeited  property  restored  to  him ;  Royston 
V.  Miller,  76- Fed.  54,  holding  that  on  suspension  of  Revised  Statutes, 
section  2324  by  act  of  1893,  co-owner  of  a  mine  had  no  right  to  forfeiture  for 
work,  but  only  to  contribution  at  law;  Gregory  v.  German  Bank,  3  Colo. 
336,  25  Am.  Rep.  763,  holding  repeal  of  statute  making  corporation  trustees 
liable  for  debts  of  company  on  failure  to  publish  annual  report  barred 
action  by  creditors  for  previous  omissions. 

In  the  following  citing  cases  the  repeal  of  the  statute  imposing  the 
penalty  was  held  to  bar  actions  for  penalty  before  the  repeal:  Thompson 
v.  Bassett,  5  Ind.  536,  on  penal  bonds  executed  under  license  laws;  Globe 
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Pub.  Co.  V.  State  Bank  of  Nebraska,  41  Neb.  181,  59  N.  W.  684,  on  stock- 
holder's liability;  Belvidere  v.  Warren  R.  R.  Co.,  34  N.  J.  L.  199,  for 
penal  interest  for  failure  to  pay  assessed  taxes ;  Commonwealth  v.  Standard 
Oil  Co.,  101  Pa.  St.  150,  for  failure  to  file  report  of  corporation's  business ; 
Bank  y.  State,  12  Ga.  493,  for  issuing  change  bills  contra  formam  statuti; 
Victory  Webb  Co.  v.  Beecher,  97  N.  Y.  651,  for  failure  of  corporation 
trustees  to  file  annual  report;  Union  Iron  Co.  v.  Pierce,  4  Biss.  334,  Fed. 
Cas.  14,367,  on  officer's  liability  for  debts  of  corporation  for  failure  to  file 
annual  report;  Rhemke  v.  Clinton,  2  Utah,  440,  for  treble  damages  for 
malicious  destruction  of  property. 

Cited  and  followed  also  in  Osbom  v.  Nicholson,  1  Dill.  232,  Fed.  Cas. 
10^95,  holding  promissory  note,  given  in  payment  of  slave  in  Arkansas  in 
1861,  not  collectible  after  abolition  of  slavery;  Buckncr  v.  Street,  1  Dill. 
254,  7  Bank.  Reg.  261,  Fed.  Cas.  2098,  holding  thirteenth  amendment 
retroactive,  barring  actions  on  slave  contracts;  Daggs  v.  Ewell,  3  Woods, 
348,  Fed.  Cas.  3537,  holding  repeal  of  usury  law  forfeiting  interest  of 
usurious  contract  left  contract  in  full  force;  Twenty-five  etc.  Spirits,  1 
Ben.  372,  Fed.  Cas.  14,282,  holding  informer's  share  in  forfeiture  deter- 
mined by  law  at  time  of  distribution;  dissenting  opinion  in  Pacific  Mail 
Steamship  Co.  v.  Joliffe,  2  Wall.  466,  17  L.  Ed.  810,  majority  holding  that 
repeal  of  statute  granting  pilot  whose  services  were  refused  half-pilotage 
fees  did  not  affect  a  judgment  rendered  for  such  penalty;  Sixpenny  Sav. 
Bank  v.  Stuyvesant  Bank,  12  Blatchf .  193,  10  Bank.  Reg.  409,  Fed.  Cas. 
12,919,  holding  under  New  York  act  of  1853  and  bankruptcy  act,  savings 
banks  making  deposits  in  banks  were  not  lien  creditors  of  latter;  O'Con- 
nell  V.  O'Leary,  145  Mass.  312, 14  N.  E.  147,  holding  action  on  local  statute 
for  selling  liquor  to  minor  an  action  for  a  penalty.  • 

Distinguished  in  People  v.  Bank  of  San  Luis  Obispo,^159  Cal.  71,  Ann. 
Cas.  1912B,  1148,  37  L.  E.  A.  (K.  S.)  934,  112  Pac.  868,  holding  decision  on 
appeal  from  order  denying  new  trial,  where  judgment  was  final  and  no 
stay  granted,  is  on  order,  appealed  from,  and  repeal  of  statute  supporting 
judgment  did  not  affect  new  trial  proceeding;  United  States  v.  Baum,  74 
Fed.  45,  refusing  to  dismiss  prosecution  for  adultery  begun  in  Utah  terri- 
torial court  upon  admission  of  Utah  as  State;  Western  Union  Tel.  Co.  v. 
Scircle,  103  Ind.  229,  2  N.  E.  605,  holding  action  for  penalty  against  tele- 
graph company  for  breach  of  duty  does  not  abate  with  death  of  party; 
State  V.  Crusius,  57  N.  J.  L.  282,  31  Atl.  236,  holding  under  local  statute 
that  indictment  under  section  192  of  Crimes  Act  for  maintaining  a  public 
nuisance  was  not  avoided  by  subsequent  statute  repealing  section  192; 
Treasurer  v.  Wygall,  46  Tex.  462,  holding  statute  of  1870,  repealing  act 
of  1848,  authorizing  suits  by  heirs  against  treasurer,  holding  estate  as 
trustee,  did  not  affect  pending  suits  under  act  of  1848;  Hargroves  v. 
Chambers,  30  Ga.  602,  holding  right,  to  hold  bank  directors  liable  for 
dei>osits,  according  to  provisions  of  incorporation,  survived  act  of  incorpo- 
ration; United  States  v.  Barr,  4  Sawy.  255,  Fed.  Cas.  14,527,  holding 
counterfeiter  punishable  for  violation  of  repealed  act  under  section  13. 
Revised  Statutes;  Tinker  v.  Van  Dyke,  1  Flipp.  527,  Fed.  Cas.  14,058, 


13  How.  441-468  NOTES  ON  U.  S.  REPORTS.  548 

I 

refusing  to  give  act  of  1874,  amending  bankrapt  act  of  1867,  retroactive 
construction  as  to  fraudulent  preferences  made  before  its  passage;  Leschi 
V.  Washington  Ter.,  1  Wash.  Ter.  17,  holding  act  of  1856  did  not  deprive 
courts  of  jurisdiction  to  proceed  with  trial  of  murder  committed  before 
its  passage;  Strong  v.  United  States,  93  Fed.  258,  holding  act  depriving 
Circuit  Court  of  jurisdiction  over  government  officials*  suits  for  salaries 
did  not  apply  to  pending  suits. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  R.  A.  722. 

Effect  of  repeal  for  repugnancy  on  prior  offense.    Note,  9  L.  R.  A. 
(N.  S.)  16(6. 

Miscellaneous.  Cited  in  Hibbard  v.  Barker,  84  Kan.  851,  115  Pac.  563, 
to  point  that  language  of  subsequent  statute  is  not  controlled  by  supposed 
policy  of  previous  statutes;  United  States  v.  De  Goer,  38  Fed.  82,  holding 
action  for  forfeiture  and  damages  for  fraudulent  importation  abated  with 
death  of  party;  in  opinion  of  Davis,  J.,  In  re  Personal  Liberty  Laws,  46 
Me.  615,  holding  them  not  unconstitutional. 

18  How.  441-447,  14  L.  Ed.  216,  BOQEBS  ▼.  LINDSBT. 

Where  a  party  obtaining  an  interest  in  a  Judgment  fraudulently  asslgiis 
it  to  a  bona  fide  purchaser,  who  reassigns  it,  the  original  party  to  the  fraud 
and  purchasers  with  notice  from  him  cannot  claim  the  benefits  of  the  bona 
fide  purchaser's  title. 

Distinguished  in  Faulkner  v.  Empire  State  Nail  Co.,  67  Fed.  917,  15 
C.  C.  A.  69,  holding  purchaser  of  legal  title  in  invention  with  notice  of 
outstilnding  equitable  title,  protected  by  title  of  his  vendor,  who  was  bona 
fide  purchaser  without  notice. 

18  How.  447-458,  14  L.  Ed.  217,  McAFEE  v.  OBOFPOBD. 

In  an  action  of  trespass  against  a  surety  for  carrying  ott  his  principal's 
slaves,  a  Judgment  against  the  principal  and  receipt  for  payment  by  the 
surety  are  admissible  to  explain  motive  in  mitigation  of  damages. 

Distinguished  in  Kissam  v.  Anderson,  145  U.  S.  442,  36  L.  Ed.  768,  12 
Sup.  Ct.  961,  allowing  stock  brokers,  speculating  for  cashier  with  funds 
of  bank,  to  offset  sums  placed  by  them  to  bank's  credit,  in  action  for 
damages. 

Where  the  purpose  for  which  evidence  is  introduced  is  not  stated,  if 
admissible  on  any  ground,  its  admission  is  not  error. 

Cited  in  Kansas  City  Southern  Ry.  Co.  v.  Jones,  241  U.  S.  182,  60  L.  Ed. 
945,  36  Sup.  Ct.  513,  arguendo. 

In  action  of  trespass  for  carrying  oif  plalntUTs  slaves,  loss  of  services 
of  the  slaves,  the  loss  of  cordwood  which  could  not  be  removed  and  was 
flooded,  and  injury  to  a  crop  from  trespassing  animals  because  plaintiff 
eoold  not  guard  his  fl^d,  are  proper  elements  of  damages. 
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Approved  in  Pacifie  Union  Club  ▼.  Commercial  Union  Assur.  Co.,  12 
Cal.  App.  506,  107  Pac.  730,  holding  insurer  liable  for  loss  by  fire  when 
earthquake  broke  water-mains,  permitting  spread  of  fire,  though  loss  by 
earthquake  was  excepted  from  risk;  Enlow  v.  Hawkins,  71  Kan.  636,  81 
Pac.  190,  where  shocked  com  is  purchased  to  feed  cattle  and  it  is  de- 
stroyed by  vendor  at  time  when  such  food  cannot  be  obtained  in  vicinity^ 
wrongdoer  is  liable  for  loss  in  weight  sustained  by  cattle  through  change 
of  food ;  Bouillon  v.  Laclede  Gaslight  Co.,  148  Mo.  App.  469, 129  S.  W.  402, 
holding  fright  and  mental  anguish  were  elements  of  damage  for  trespass 
by  wrongful  entry  into  house ;  dissenting  opinion  in  Lesch  v.  Great  Norths 
em  Ry.  Co.,  97  Minn.  508,  106  N.  W.  957,  majority  upholding  damages  for 
fright  caused  by  wrongful  acts  of  defendant's  employees;  The  E.  D.  HoU 
ton,  55  Fed.  1013,  holding  that  a  liberal  rule  should  be  applied  in  favor  of 
a  vessel  injured  by  another  in  tracing  the  cause  to  the  consequences;  Page 
V.  Ford,  12  Ind.  52,  allowing  purchaser  of  defective  engine  damages  for 
injury  caused  by  its  bursting;  Glass  v.  Garber,  65  Ind.  341,  holding  plain- 
tiff, who  failed  to  get  liquor  license  through  defendant's  failure  to  publish 
notice  of  intention  to  apply,  entitled  to  damages  for  loss  of  business ;  Scott 
V.  Hunter,  46  Pa.  St.  196,  84  Am.  Dec.  546,  holding  defendants  liable  for 
negligently  obstructing  river  locks  whereby  plaintiff's  boat  was  swept  off 
by  flood ;  St.  Johnsbuiy  etc.  R.  R.  Co.  v.  Hunt,  56  Vt.  677,  45  Am.  Rep.  643, 
allowing  railroad  company  damages  for  stoppage  of  its  trains  caused  by 
malicious  arrest  of  engineer;  Estell  v.  Myers,  64  Miss.  199,  allowing  pur- 
chaser of  river  plantation  to  recoup  consequential  damages  for  vendor's 
false  representations  as  to  its  safety  from  overflow  in  action  for  purch^e 
money;  Eames  v.  T.  ft  N.  etc.  R.  R.,  63  Tex.  666,  allowing  damages  for 
injury  resulting  from  train  wreck  caused  by  cattle  suddenly  crossing  track ; 
Hughes  V.  Austin,  12  Tex.  Civ.  App.  187,  33  S.  W.  611,  allowing  damages 
for  cattle  injured  in  bog  caused  by  defendant's  dam  backing  water  on  to 
plaintiff's  pasture. 

Distinguished  in  Nashua  etc.  Co.  v.  Brush,  91  Fed.  216,  33  C.  C.  A.  466, 
holding  propriety  of  allowing  plaintiff  as  damages  for  breach  of  warranty 
amount  of  judgment  rendered  against  him  as  result  of  defective  beam 
doubtful. 

Proximate  and  remote  cause.    Note,  86  Am.  St.  Rep.  822,  851. 

Extent  of  trespasser 'b  liability  for  consequential  injuries.    Note,  53 
L.  R.  A.  628. 

Aggravation  of  damages  to  property.    Note,  27  Am.  Dec.  689. 

Miscellaneous.  Cited  in  Ward  v.  Paducah  &  M.  R.  R.  Co.,  4  Fed.  870, 
holding  railroad  not  liable  for  injury  to  crops  from  animals  passing  over 
defective  cattle-guards. 

13  How.  458-468,^4  L.  Ed.  223,  HILL  ▼.  TUCKER. 

Administrator's  interest  is  that  which  the  law  of  his  appointment  enjoins; 
bnt  an  executor's  Intecest  is  derived  Horn  the  testator'a  will  and  yesti  from 
the  latter's  death. 
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Approved  in  King  v.  Martinsburg  Power  Co.,  229  Fed.  861,  holding 
foreign  administrator  could  not  sue  in  West  Virginia;  Wilson  v.  Hartford 
Fire  Ins.  €o.,  164  Fed.  821,  822,  19  L.  R.  A.  (N.  S.)  653,  90  C.  C.  A.  593, 
holding  claim  against  estate  in  hands  of  administrator  in  one  State  not 
barred  because  it  was  not  presented  and  had  become  barred  against  estate 
in  hands  of  executors  in  another  Ststte;  Brown  v.  Fletcher's  Estate,  146 
Mich.  422,  42d,  16  L.  R.  A.  (N.  S.)  632,  109  N.  W.  694,  holding  decree 
against  administrator  appointed  in  Massachusetts  in  suit  commenced 
against  decedent  and  with  personar  service  did  not  bind  executor  of  will 
in  Michigan ;  Anderson  v.  Watt,  138  U.  S.  703,  34  L.  Ed.  1081,  11  Sup.  Ct. 
451,  holding  bill  to  foreclose  mortgage  properly  filed  in  name  of  two  execu- 
tors of  mortgagee;  Melius  v.  Thompson,  1  Cliff.  131,  132,  Fed.  Cas.  9405, 
holding  that  an  administrator  cannot  be  sued  in  another  State,  in  his 
official  capacity,  for  assets  received  by^him  in  the  State  where  appointed; 
Ball  V.  Tompkins,  41  Fed.  491,  holding  statutory  possession  of  Michigan 
probate  court  did  not  exclude  jurisdiction*  of  Federal  court  over  trust  es- 
tate in  executors'  hands. 

Distinguished  in  Wall  v.  Bissell,  126  U.  S.  387,  31  L.  Ed.  776,  8  Sup.  Ct. 
982,  holding  under  Indiana  statute  executor  who  has  not  qualified  could 
not  give  valid  release  of  mortgage. 

All  the  executors  of  a  testator,  wherever  they  qualified,  are -in  privity 
arising  from  their  obligation  as  trustees  for  his  creditors,  and  a  Judgment 
against  one  executor  is  admissible  against  his  coezecutor,  in  an  action  in 
another  State  to  preclude  his  plea  of  the  statute  of  limitations. 

Approved  in  Owsley  v.  Central  Trust  Co.,  196  Fed.  418,  ancillary  execu- 
tor is  bound  by  judgment  allowing  claim  against  estate  in  domiciliary 
•  jurisdiction;  Farmers'  Bank  v.  Wright,  158  Fed.  847,  849,  holding  Federal 
court  had  jurisdiction  of  suit  against  Iowa  executors  to  establish  claim 
against  estate,  though  one  executor  was  citizen  of  another  State  and  was 
not  served;  Coram  v.  IngersoU,  148  Fed.  174,  78  C.  C.  A.  303,  judgment 
against  ancillary  administrator  on  chose  of  action  bars  suit  by  ancillary 
administrator  in  another  State  on  same  cause  of  action;  Ball  v.  Tompkins, 
41  Fed.  491,  holding,  under  laws  of  Michigan,  the  possession  of  executors 
was  such  that  the  Federal  court  had  jurisdiction  to  adjust  disagreements 
in  the  management  of  the  trust ;  Heydenf eldt  v.  Towns,  2^  Ala.  430,  hold- 
ing judgment  of  insolvent  court  establishing  complainant's  status  as 
creditor  admissible  as  prima  facie  evidence  against  debtor's  fraudulent 
vendee;  Turley  v.  Dreyfus,  33  La.  Ann.  888.  holding  judgment  rendered  by 
sister  State  against  executor  in  Louisiana  and  affirmed  contradictorily 
with  an  administrator  d^  bonis  non  may  be  cause  of  action  in  Louisiana; 
Lomas  v.  Hilliard,  60  N.  H.  150,  holding  judgment  of  commissioner  of  in- 
solvency in  Vermont  in  favor  of  an  administrator  a  bar  to  suit  by  same 
claimant  against  same  administrator  in  New  Hampshire;  Garland  v.  Gar- 
land, 84  Va.  189,  4  S.  E.  338,  holding  a  decree  against  an  exeicutor  is 
enforceable  against  an  administrator  with  the  will  annexed  in  the  estate. 
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appointed  in  a  sister  State ;  Borer  v.  Chapman,  119  U.  S.  600,  80  L.  Ed.  537, 
7  Sup.  Ct.  348,  allowing  creditor  to  follow  assets  of  estate  distributed  in 
California  into  the  hands  of  legatees  in  Minnesota. 

Distinguished  in  Courtney  v.  Pradt,  160  Fed.  667,  87  C.  C.  A.  463,  hold- 
ing executor  could  not  be  sued  outside  State  of  appointment  on  personal 
debt  of  decedent;  Richards  v.  Blaisdell,  12  Cal.  App.  106,  107,  108,  112, 
106  Pac.  735,  737,  holding  allowance  of  claim  by  administrator  in  one  State 
is  no  evidence,  in  another  State,  of  debt  on  which  claim  is  founded;  Car- 
V  penter  v.  Strange,  141  U.  S.  104,  86  L.  Ed.  647,  11  S«p.  Ct.  966,  holding 
judgment  agaii^st  executrix  in  New  York,  annulling  conveyance  to  her, 
not  conclusive  against  her  claim  as  an  individual  in  an  action  in  Tennessee, 
where  the  land  was  located;  Conolly  v.  Wells,  33  Fed.  211,  holding  that 
failure  to  join  eoexecutor  in  bill  for  accounting  rendered  bill  demurrable; 
Ix>w  V.  Bartlett,  8  Allen,  264,  holding  judgment  against  ancillary  adminis- 
trator in  Vermont  not  enforceable  against  executor  in  Massachusetts; 
Taylor  v.  Barron,  35  N.  H.  498,  holding  rejection  of  claim  against  insolvent 
•estate  in  probate  in  Vermont  no  bar  to  presentation  of  same  claim  against 
same  estate  in  New  Hampshire;  Hopper  v.  Hopper,  126  N.  T.  406,  12 
Ii.  B.  A.  289»  26  N.  E.  468,  holding  action  by  Georgia  creditor  maintainable 
in  New  York  against  executrix  appointed  in  New  Jersey,  as  ancillary 
executrix. 

Conclusiveness  of  allowance  of  claim  by  foreign  administrator.    Note, 

90  Am.  Dec.  177. 
Foreign  judgments  against  an  executor  or  administrator.    Note,  27 

L.  R.  A.  102,  107,  108,  111. 

Miscellaneous.  Cited  in  In  re  Beigdorf 's  Will,  206  N.  Y.  313,  99  N.  E. 
716,  to  point  that  intent  of  testator  as  to  how,  when  and  by  whom  estate 
shall  be  distributed  must  be  obtained  from  will ;  reaffirmed  in  Goodall  v. 
.Tucker,  13  How.  470,  471,  14  L.  Ed.  227,  228,  on  same  facts;  Tyler  y. 
Thompson,  44  Tex.  499,  23  Am.'Eep.  601,  to  point  that  nonresident  cred- 
itor of  insolvent  estate,  in  probate  in  Texas,  may  share  in  distribution  to 
Texas  creditors. 

18  How.  46»-472,  14  I*.  Ed.  227,  GOODAIli  ▼.  TXTOEEB. 

Decided  on  the  authority  of  Hill  v.  Tucker,  18  How.  458-468. 
Approved  in  Coram  v.  Ingersoll,  148  Fed.  174,  78  C.  C.  A.  303,  judgment 
against  ancillary  administrator  on  chose  in  action  bars  suit  by  ancillary 
administrator  in  another  State  on  same  cause  of  action;  Creighton  v. 
Murphy,  8  Neb.  366,  holding  judgment  against  an  administrator  in  Iowa, 
in  action  commenced  in  testator's  lifetime,  admissible  against  same  ad- 
ministrator in  Nebrai^a. 

Miscellaneous.    Referred  to  in  Hill  v.  Tucker,  13  How.  462,  14  L.  Ed. 
224,  as  embracing  same  questions.    Cited  in  Turley  y.  Dreyfus,  33  La. 

Ann-  888. 
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IS  How.  472^78,  14  I«.  Ed.  228t  PILLOW  Y.  BOBEBT& 

It  iB  the  seal  wUch  authe&tlcfttes  not  tlie  satMttaace  on  wMch  It  U 
stamped,  and  a  deed  attested  by  a  seal  stamped  on  paper  Instead  of  on  wax 
Is  properly  received  in  evidence,  tlie  identity  of  the  sale  being  plain,  and  com- 
pliance with  local  law  being  presumed. 

Approved  in  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  33,  36 
C.  C.  A.  633,  holding  83anboI  '*[L.  S.] "  following  signature  of  president 
of  corporation  is  its  seal;  District  of  Columbia  v.  Camden  Iron  Works, 
15  App.  D.  C.  217,  holding  contract  executed  by  commissioners  of  District 
of  Columbia  under  their  hands  and  seals  had  effect  of  deed  and  bound 
corporation  though  seal  of  district  not  attached;  Pierce  v.  Indseth,  106 
U.  S.  548,  27  L.  Ed.  255,  1  Sup.  Ct.  421  (affirming  13  Fed.  Caa.  34),  hold- 
ing Norw^an  notary's  certificate  of  protest  stamx)ed  on  pax)er  proper 
evidence  of  presentment  and  nonpayment;  In  re  Phillips,  19  Fed.  Cas. 
508,  holding  notarial  seal  need  not  contain  name  of  official;  Jacksonville 
etc.  Ry.  Co.  v.  Hooper,  160  U.  S.  518,  519,  40  L.  Ed.  521,  16  Sup.  Ct.  381, 
holding  that  in  absence  of  evidence  contra,  scroll  containing  word  "seal" 
on  lease  would  be  deemed  corporate  seal;  Bradley  v.  Northern  Bank,  60 
Ala.  258,  identifying  notarial  seal  on  paper  and  holding  ^protest  valid; 
State  V.  Lawson,  14  Ark.  119,  holding  deposition  from  Kentucky  sealed 
on  paper,  presumably  valid,  and  admissible;  Swink  v.  Thompson,  31  Mo. 
340,  holding  scroll  affixed  to  clerk's  name  a  sufficient  ^'official  seal"  on 
process  issued  by  him;  Alt  v.  Stoker,  127  Mo.  471,  30  S.  W.  133,  hold- 
ing County  Court  seal  stamped  on  paper  attached  to  swamp-land  com- 
missioner's  deed,  sufficient  as  his  seal. 

Legislature  of  Arkansas  had  power  to  make  the  recitals  in  a  tax  deed 
prima  fade  evidence  of  a  legal  sale,  and  socli  deed  containing  proper  recitals 
is  admissible  as  evidence  of  title. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  Co.,  236  U.  S.  430,  59  L.  Ed. 
657,  35  Sup.  Ct.  337,  upholding  statute  making  findings  and  order  of  In- 
terstate Commerce  Commission  prima  facie  evidence  of  facts  therein 
stated ;  Reitler  v.  Harris,  223  U.  S.  442,  56  L.  Ed.  500,  32  Sup.  Ct  248, 
upholding  statute  making  entries  of  default  and  proceedings  for  forfeit- 
ure made  in  usual  course  of  business  in  records  of  sales  of  school  lands 
prima  facie  evidence  of  validity  of  proceedings;  Turpin  v.  Lemon,  187 
U.  S.  60,  47  L.  Ed.  74,  23  Sup.  Ct.  23,  upholding  West  Virginia  statutes 
making  sheriff's  deed  on  delinquent  tax  sale  prima  facie  evidence  that  its 
recitals  are  true;  United  States  v.  Chin  Sing  Quong,  224  Fed.  759,  hold- 
ing Congress  could  determine  quantity,  character  and  quality  of  evi- 
dence required  to  admit  alien  into  United  States;  Low  Foon  Yin  v. 
United  States  etc.  Commr.,  145  Fed.  796,  76  C.  C.  A.  355,  upholding 
Chinese  Exclusion  Act  authorizing  government  to  i^cure  Chinese  as  wit- 
ness against  himself  ih  proceedings  for  deportation  for  not  haiving  certifi- 
cate; O'Reefe  r.  Dillenbeck,  16  Okl.  445,  83  Pac.  542,  upholding  title  h^ld 
finder  tax  deeds;  Thomas  v.  Lawson,  21  How.  340,  16  L.  Ed.  85,  hold- 
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Ing  burden  of  proof  of  irregularity  of  tax  deed  made  under  Arkansas 
statute  is  on  assailant;  Merrick  v.  Hutt,  15  Ark.  338,  holding  statute 
making  tax  deed  prima  facie  evidence  of  title  did  not  preclude  assailant 
from  establishing  its  invalidity;  Hunt  v.  McFadgen,  20  Ark.  284,  holdinp: 
tax  deed  reciting  nonresidence  of  owner  prima  facie  evidence  of  the 
fact;  Cairo  etc.  R.  R.  Co.  v.  Parks,  32  Ark.  141,  holding  act  of  1871 
constitutional  as  making  recitals  of  tax  deeds  prima  facie,  not  conclusive, 
evidence;  Sams  v.  King,  18  Fla.  568,  holding  statute  making  tax  deeds 
prima  facie  evidence  of  regularity  of  proceedings  from  assessment  to 
date  of  deed  valid;  Burbank  v.  People,  90  HI.  555,  holding  statute  making 
collector's  report  prima  facie  evidence  of  regularity  of  proceedings,  on 
application  for  sale  for  taxes,  constitutional;  Bowman  v.  Cockrill,  6  Kan. 
342,  sustaining  power  of  legislature  to  pass  statutes  similar  to  those 
considered  in  principal  case;  Holmes  v.  Hunt,  122  Mass.  517,  23  Am.  Rep. 
886,  holding  statute  making  auditor's  report  upon  a  case  referred  to  him, 
prima  facie  evidence  upon  matters  embraced  in  order,  constitutional; 
Fong  Yue  Ting  v.  United  States,  149  U.  S.  729,  87  L.  Ed.  919,  13  Sup.  Ct. 
1028,  holding  Congress  could  impose  on  Chinese  burden  of  proving  him- 
self a  resident  at  time  of  passage  of  act  of  1892,  by  oath  of  one  credible 
white  witness;  Stoudemuire  v.  Brown,  48  Ala.  710,  sustaining  statute 
declaring  tax  deed  prima  facie  evidence  of  its  regularity,  but  holding 
section  making  tax  deed  conclusive  evidence  of  facts  recited,  void;  Allen 
r.  Armstrong,  16  Iowa,  513,  holding  statute  making  tax  deed  conclusive 
evidence  of  due  notice  of  sale,  constitutional,  such  notice  not  being  essen- 
tial to  the  taxing  power. 

Power  of  legislature  to  make  tax   deeds  prima  facie  or  conclusive 
evidence,  or  to  shut  off  defenses  thereto.    Note,  4' Am*  St.  Rep.  188. 

Recitals  in  tax  deeds  as  evidence.    Note,  17  Am.  Dec.  508. 

Validity  of  statutes  creating  presumptions.    Note,  36  Am.  St.  Rep. 
684. 

Validity  of  statutes  making'  certain  facts  prima  facie  evidence.    Note, 
6  Ann.  Gas.  746. 

Where  a  party  seeks  to  establish  an  adverse  possession  under  the  statute 
of  limitations,  an  irregular  or  worthlesf  deed,  under  wliicta  he  claims,  is 
admissible  to  show  color  of  title;  and  a  defendant  in  ejectment,  claiming 
under  a  tax  deed,  may  plead  the  bar  of  the  statute,  without  proving  the  regu- 
larity of  the  sale. 

Approved  in  Work  v.  United  Globe  Mines,  231  U.  S.  600,  note,  58  L.  Ed. 
393,  note,  34  Sup.  Ct.  274,  upholding  construction  of  statute  of  limi- 
tations adopted  by  State  court;  Bell  v.  Cook,  192  Fed.  607,  holding  deed 
of  female  Greek  citizen  executed  during  minority  gave  color  of  title  to 
grantee;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  128,  69  C.  C.  A. 
548,  while  title  to  public  land  was  in  the  United  States,  there  is  no  dis- 
seizin sufficient  to  start  limitations  as  against  locator  of  mining  claim 
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prior  to  issuance  of  patent  to  him;  Florida  Finance  Co.  ▼.  Sheffield,  56 
Fla.  290,  16  Ann.  Gas.  1143,  23  L.  E.  A.  (N.  S.)  1102,  48  South.  44, 
holding  possession  under  tax  deed  regular  on  face  but  based  on  void 
assessment  was  under  color  of  title;  O'Keefe  v.  Behrens,  73  Kan.  477^ 
9  Ann.  Gas.  867,  8  L.  R.  A.  (N.  S.>  854,  85  Pac.  558,  holding  action  by 
heirs  to  recover  lands  sold  by  administrator  barred  in  five  years  after 
recording  deed,  though  sale  void  for  want  of  notice  to  heirs;  Gorkran 
Oil  etc.  Co.  V.  Arnaudet,  111  La.  586,  35  South.  756,  determining  right  to 
land  by  one  holding  under  tax  deed  after  adoption  of  Constitution;  Power 
V.  Kitching,  10  N.  D.  261,  86  N.  W.  740,  holding  tax  deed  in  statutory  form 
sufficient  color  of  title  though  it  was  void  by  reason  of  irregularities  in 
tax  proceedings;  O'Keefe  v.  Dillenbeck,  15  Okl.  446,  83  Pac.  543,  uphold- 
ing title  held  under  tax  deeds;  dissenting  opinion  in  Earnest  v.  Little 
River  Land  etc.  Co.,  109  Tenn.  442,  75  S.  W.  1126,  holding  where  State 
made  three  successive  grants  of  same  land,  and  after  their  grantee  had 
been  in  possession  for  seven  years  second  grantees  brought  suit,  claiming 
that  such  adverse  possession  had  by  extinguishing  first  grant  vitalized 
in  them,  adverse  holding  gave  third  giantee  title;  Hamilton  v.  Witncr^ 
50  Wash.  694,  126  Am.  St.  Rep.  921,  97  Pac.  1086,  holding  void  deed  of 
guardian  was  color  of  title;  Wright  v.  Mattison,  18  How.  57,  15  L.  Ed. 
283,  holding  auditor's  tax  deed  to  defendant  under  sale  for  taxes  during^ 
defendant's  adverse  possession  admissible  as  evidence  of  color  of  title; 
Walker  v.  Cronkite,  40  Fed.  136,  holding  under  Kansas  statute  of  limi- 
tations that  regularity  of  sherifE's  deed  could  not  be  questioned  ten 
years  after  the  execution;  Bracken  v.  Union  Pac.  Ry.,  75  Fed.  349,  21 
C.  C.  A.  387,  holding  adverse  possession  must  be  adverse  to  all  the  world, 
not  merely  to  plaintiff;  Bartlett  v.  Ambrose,  78  Fed.  842,  24  C.  C.  A. 
397,  holding  tax  deed  not  showing  its  invalidity  on  its  face,  sufficient  color 
of  title  to  found  adverse  possession;  Searl  v.  School  District,  133  U.  S. 
563,  33  L.  £d.  746,  10  Sup.  Ct.  377,  holding  parties  in  possession  makings 
valuable  improvements  on  faith  of  title  which  proved  bad  entitled  to 
retain  improvements;  Cameron  v.  United  States,  148  U.  S.  308,  37  L.  Ed. 
462,  13  Sup.  Ct.  598,  holding  defendant  claimihg  under  Mexicftn  expedi- 
ente  and  an  unconfirmed  grant  established  color  of  title;  Dillingham  v. 
Brown,  38  Ala.  313,  holding  tax  collector's  deed  was  color  of  title  and 
possession  under  it  adverse;  Riggs  v.  Fuller,  54  Ala.  147,  holding  deed 
by  administrator  without  power  to  make  it  admissible  to  show  color  of 
title  in  adverse  possessor;  Molton  v.  Henderson,  62  Ala.  430,  holding 
possession  under  conveyance  by  guardian  in  pursuance  of  void  probato 
decree  sufficient  color  of  title  to  supi)ort  adverse  possession;  Pugh  v. 
f  oungblood,  69  Ala.  298,  299,  holding  inquiry  into  r^ularity  of  tax  sale 
is  barred  by  purchaser's  adverse  possession  for  five  years;  Allen  v.  Kel- 
lam,  69  Ala.  448,  holding  deed  by  administrator  acting  under  void  ap- 
pointment gave  color  of  title;  Cooper  v.  Watson,  73  Ala.  254,  holdings 
widow's  vendee  entering  under  deed  which  passed  n<^  title  and  continu- 
ing in   possession   rendered   possession   adverse;    Elliott    v.   Pearee,    20 
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Ark.  525,  holding  void  deed  of  tax  collector,  and  five  years'  possession 
sufficient  to  bar  recovery  of  land;  Cofer  v.  Brooks,  20  Ark.  546,  allowing 
defendant  in  ejectment  relying  on  statute  of  limitations  to  introduce 
tax  deed  showing  invalidity  of  tax  sale;  Dorr  v.  School  District,  40 
Ark.  243,  holding  void  deed  and  plat  admissible  to  explain  and  define 
limits  of  adverse  possession;  Skipwith  v.  Martin,  50  Ark.  152, .6  S.  W. 
518,  holding  patentee  may  immediately  bring  action  against  one  in  pos- 
session under  void  deed,  such  possession  being  presumed  hostile;  Oglesby 
▼.  HoUister,  76  Cal.  140,  9  Am.  St.  Bep.  180,  18  Pac.  148,  holding 
cotenant's  taking  of  tax  deed  purporting  to  convey  cotenant's  share  in- 
dicated intent  to  claim  whole  adversely;  Wilson  v.  Atkinson,  77  Cal. 
490,  11  Am.  St.  Bep.  304,  20  Pac.  69,  holding  void  tax  deed,  a  "written 
instrument"  within  meaning  of  California  code,  sufficient  to  give  ad- 
verse claimant  color  of  title  in  absence  *  of  his  actual  knowledge  of 
its  invalidity;  Coulter  v.  Stafford,  48  Fed.  269  (reversed  in  56  Fed. 
568,  6  C.  C.  A.  18),  holding  three-year  limitation  to  recover  land  sold  . 
for  taxes  barred  action,  and  plaintiff  could  not  show  invalidity  of  tax 
deed;  Wiggins  v.  Holley,  U  Ind.  7,  holding  possession  under  invalid 
tax  title  may  be  good  adverse  possession,  but  length  of  possession 
question  for  jury;  Smith  v.  Shattuck,  12  Or.  369,  7  Pac.  338,  holding 
tax  deed  containing  imperfect  description  admissible  to  show  color  of 
title  in  favor  of  defendant  claiming  under  statute  of  limitations;  Charle 
V.  Safford,  13  Tex.  113,  holding  void  will  sufficient  to  show  color  of  title 
on  claim  by  prescription;  Hudson  v.  Wheeler,  34  Tex.  366,  holding  fraud- 
ulent and  void  deeds  properly  recorded,  sufficient  to  support  plea  of  limi- 
tations; Lambert  v.  Weir,  27  Tex.  365,  holding  void  testimonio  admissible 
to  show  extent  of  adverse  possession  claimed  under  it;  Downs  v.  Porter, 
54  Tex.  62,  holding  bond  for  title,  for  which  no  consideration  was  shown, 
admissible  as  color  of  title  under  defense  of  three  years'  limitation; 
Edgerton  v.  Bird,  6  Wis.  537,  70  Am.  Dec  477,  holding  tax  deed,  void  for 
failure  to  name  territory  of  Wisconsin  as  grantor^  admissible  to  show 
color  of  title;  Vancleave  v.  Millikin,  13  Ind.  107,  holding  possession^ 
under  void  probate  decree  of  sale  sufficient  to*  support  statute  of  limi- 
tations ;  Doe  V.  Hearick,  14  Ind.  245,  holding  possession,  under  claim  of 
title  under  tax  sale,  void  for  want  of  advertisement,  adverse;  Hatfield 
V.  Jackson,  50  Ind.  509,  holding  ten  years'  limitation  barred  action  by 
judgment  debtor  against  successor  of  purchaser  at  sheriff's  sale,  void  for 
want^oFan  appraisement;  Brenner  v.  Quick,  88  Ind.  552,  holding  sheriff's 
deed,  void  for  want  of  jurisdiction  of  court  to  decree  foreclosure,  suffi- 
cient to  give  color  of  title ;  Goodell  v.  Starr,  127  Ind.  201,  26  N.  E.  794, 
holding  sheriff's  sale  under  decree  of  foreclosure,  void  against  mortgagor's 
grantee  not  joined  as  party,  sufficient  to  give  purchaser  color  of  title ;  Good 
V.  Norley,  28  Iowa,  216,  holding  that  five  years'  limitation  for  recovery 
of  land  sold  by  administrator  applies  to  sale,  void  for  want  of  jurisdic- 
tion; Thomas  v.  Stickle,  32  Iowa,  78,  holding  statute  of  limitations  ap- 
plied to  irregular  tax  deed  showing  on  its  face  that  different  tracts  were 
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sold   in   bulk    for  a  gross   snm;    Peirce  v.  Weare,  41  Iowa,  382,  holdin<]r 
irregularities  in  manner  of  assessment  or  levy  did  not  prevent  holder  of 
tax  deed  from  relying  on  it  as  a  bar  under  statute  of  limitations ;  Oiddens 
V.  Mobley,  37  La,  Ann.  419,  holding  holder  of  tax  deed  regular  on  its 
face  entitled  to  plead  prescription  under  it,  though  sale  was  void   for 
want  of  assessment;  Barrow  v.  Wilson,  39  La.  Ann.  408,  2  South.  812, 
holding  three  years'  limitation  barred  attack  on  tax  collector's  deed  un- 
der  which  purchaser  took  possession;  Wykoff  v.  Miller,  48  La.  Ann.  482, 
19  South.  481,  holding  title,  under  tax  deed,  regular  on  its  face,  void 
for  want  of  notice  and  advertisement,  perfected  by  ten  years'  possession; 
Russell  V.  Lang,  50  La.  Ann.  39,  23  South.  113,  holding  purchaser  at  tax 
sale  entitled  to  rely  on  three  years'  limitation  as  a  bar  to  an  attack  on 
his  tax  titie;  Murphy  v.  Doyle,  37  Minn.  116,  33  N.  W.  222,  holding 
possession    for    twenty    years,    under    tax    deed    void    on    its    face,    ad- 
verse  and    deed    admissible;  Francis  v.  Grote,  14  Mo.  App.  328,  holding 
tax  collector's  deed,  illegal  because  property  lumped  at  sale,  gave  color- 
able title ;  Swift  v.  Mulkey,  17  Or.  540,  21  Pac.  873,  holding  deed,  under 
which  grantee  entered,  though  it  conveyed  no  title  and  was  a  nullity,  gave 
color  of  title;  Wood  v.  Conrad,  2  S.  D.  341,  50  N.  W.  97,  holding  war- 
ranty deed  by  grantor  who  was  not  shown  to  have  any  title,  admissible 
to  prove  color  of  title;  Ward  v.  Huggins,  7  Wash.  625,  32  Pac.   743, 
holding  void  tax  deed  sufficient  evidence  of  color  of  title  to  Sustain  bar 
of  three  years'  limitation;  Swann  v.  Thayer,  36  W.  Va.  51,  14  S.  E.  424, 
holding  twenty-five  years'  possession  under  deed  of  trustee  whose   ap- 
pointment was  void  established  adverse  possession;  Barrett  v.  Stradl,  73 
Wis.  400,  9  Am.  St.  Bep.  804,  41  N.  W.  443,  holding  defendant  in  eject- 
ment entering  under  conveyance  in  fee  from  life  tenant,  entitled  to  re- 
cover for  improvements,  though  made  after  notice  of  plaintiff's  clause; 
Woolfork  V.  Buckner,  60  Ark.  167,  29  S.  W.  373,  holding  that  two  years' 
limitation  for  recovery  of  land  sold  for  taxes  applied  in  favor  of  pur- 
chaser in  possession  under  deed  void  on  its  face;  Dibble  v.  Bellingham 
.  etc.  Land  Co.,  163  U.  S.^72,  41  L.  Ed.  75,  16  Sup.  Ct.  942,  holding  that 
in  Washington  as  to  color  of  title  a  void  deed  accompanied  with  posses- 
sion starts  statute  of  limitations ;  dissenting  opinion  in  Torrenee  v.  Shedd, 
156  111.  220,  42  N.  E.  173,  majority  holding  that  prima  facie  tax  title 
is  not  established,  under  act  of  1835,  unless  notice  of  sale  to  owner  is 
shown;  Griffin  v.  Mixon,  38  Mich.  456,  majority  holding  act  of  1850,  pro- 
viding for  forfeiture  of  land  for  failure  to  pay  taxes,  unconstitutional. 
Distinguished  in  Parker  v.  Overman,  18  How.  141,  15  L.  Ed.  319   (re- 
ported in  Hempst.  695,  Fed.  Cas.  10,623),  holding  tax  deed,  where  the 
land  was  not    legally    assessed    under  Arkansas    statute,  void;  Kelly   v. 
Herrall,  10  Sawy.  166,  20  Fed.  367,  holding  that  notwithstanding  Oregon 
statute  of  1865,  a  tax  deed  is  only  prima  facie,  not  conclusive,  evidence 
of  assessment,  levy,  issuance  of  warrant  and  sale;  Morse  v.  South,  80  Fed. 
213,  holding  tax  deed,  where  there  was  no  legal  assessment  under  Ken- 
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tacky  statnte,  void;  Harding  v.  Butts,  18  HI.  610,  holding 'statute,  making 
person  having  color  of  title,  and  paying  taxes  for  seven  years,  owner  of 
land,  unconstitutional;  Dequasie  vl  Harris,  16  W.  Va.  353,  holding  prima 
facie  ease,  that  land  was  taxed  properly,  made  by  recitals  of  deed  under 
statute,  contra^cted  by  sheriff's  report;  Doe  v.  Minge,  56  Ala.  125,  hold- 
ing part  of  statute  making  tax  deed  prima  facie  evidence  of  certain  facts 
valid  but  unconstitutional  so  far  as  it  made  tax  deed  conclusive  evidence 
of  other  facts;  Coulter  v.  Stafford,  56  Fed.  568,  5  C.  C.  A.  18,  holding 
tax  deed  failing  to  show  notice  of  sale  to  owner  in  compliance  with 
statute  of  Washington  territory  void  and  insufficient  to  set  statute  of 
limitations  running  in  favor  of  grantee;  Jones  v.  Randle,  68  Ala.  265, 
holding  statutory  bar  to  recover  lands  sold  for  taxes  begins  to  run  from 
date  of  execution  of  tax  deed;  Kessinger  v.  Wilson,  53  Ark.  405,  22  Am. 
St.  Rep.  223,  14  S.  W.  97,  holding  right « of  minors  to  recover  land  sold 
for  taxes  was  not  barred  by  %tatutory  limitation  of  five  years  in  favor 
of  purchasers;  Harding  v.  Butts,  18  HI.  510,  holding  statute  making 
person  having  color  of  title  and  paying  taxes  for  seven  years  owner  of 
land  unconstitutional;  Wofford  v.  McKinna,  23  Tex.  46,  76  Am.  Dec.  57^ 
holding  tax  deed  void  on  its  face  would  not  support  plea  of  five  years  ^ 
limitation  under  Texas  statute. 

What  is  color  of  title.    Note,  14  Am.  Dec  583. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann.  Oas.  874. 

Validity  of  title  acquired  by  possession  under  tax  deed  valid  on  face 
for  period  of  statute  of  limitations  protecting  tax  titles.  Note, 
16  Ann.  Oas.  1146,  1148. 

Running  of  limitations  in  favor  of  purchaser  in  possession  of  realty 
sold  under  void  proceedings.    Note,  8  L.  R.  A.  (N.  S.)  356. 

Invalid  tax  deed  as  color  of  title.    Note,  11  L.  R.  A.  (N.  S.)  775. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1192. 

Whether  void  tax  deed  sets  in  motion  special  statutes  of  limitation 
governing  actions  to  recover  lands  sold  for  taxes.  Note,  27  L.  R.  A. 
(N.  S.)  341. 

Statutes  of  limitation  are  statutes  of  repose  founded  on  a  sound  policy 
and  should  not  be  evaded  by  a  forced  construction. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  101  Fed.  620,  41  C.  C.  A. 
528,  arguendo. 

Miscellaneous.  Cited  in  Li  Sing  v.  United  States,  180  U.  S.  493,  45 
L.  Ed.  637,  21  Sup.  Ct.  452,  upholding  validity  of  provision  of  Chinese 
exclusion  law  as  to  burden  of  proof  where  no  certificate  is  shown;  Mer- 
rick V.  Hutt,  15  Ark.  340,  holding  that  under  tax  law^  sale  is  valid  though 
not  assessed  to  true  owner. 
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IS  How.  478-487/  14  L.  Ed.  231,  UNITED  STATES  T.  HODQE. 

In  an  action  on  a  postmaster's  bond,  tlie  auditor's  certifled  transcripts  of 
bis  returns  and  accounts  are  admissible  in  evidence,  altboutfi  they  do  not 
embody  credits  claimed  by  tbe  postmaster,  but  repudiated  by  the  government. 
Approved  in  United  States  v.  Pierson,  146  Fed.  818,  78  C.  C.  A.  390, 
admitting  treasury  transcript  in  action  on  Indian  agent's  bond)  though 
it  contained  items  concerning  which  it  was  not  competent  evidence ; 
United  States  v.  HarrUl,  McAll.  246,  260,  Fed.  Cas.  15,310,  holding  certi- 
fied account  admissible  in  action  on  postmaster's  bond,  though  it  did  not 
show  credits  allowed. 

Mutatis  mutandis,  the  import  and  language  of  the  act  of  1797,  regulating 
the  Treasury  Department,  and  the  act  of  1836,  regulating  Postofllce  Depart- 
ment, are  identical. 

Denied  in  United  States  v.  Harrill/  McMl.  246,  Fed.  Cas.  15,310,  hold- 
ing transcript  of  accounts  omitting  credits  allowed  by  department  admis- 
sible in  action  on  postmaster's  bond. 

Transcripts  of  the  corrected  quarterly  returns  of  a  postmaster  corrected 
by  the  department  are  admissible  against  his  bondsmen,  as  his  admissions, 
the  corrections  being  rebuttable  by  proof. 

Approved  in  United  States  v.  Dumas,  149  U.  S.  286,  87  L.  Ed.  736.  13 
Sup.  Ct.  874,  holding  postmaster-general's  order  withholding  commissions 
from  postmaster,  as  well  as  certified  accounts  produced  by  department 
not  conclusive  as  to  balance  claimed  by  government;  Jaedicke  v.  United 
States,  85  Fed.  376,  29  C.  C.  A.  199,  holding  postmaster-general  had  no 
power,  after  a  postmaster's  discharge,  to  make  an  order  creating  an  in- 
debtedness in  favor  of  the  government. 

13  How.  488-498,  14  L.  Ed.  235,  LAWBENOE  ▼:  OASWELL. 

Duty  of  one  hundred  per  cent  ad  valoreiin  is  chargeable  on  the  qouitity 
of  brandy  actually  imported  and  as  diminished  by  leakage,  and  not  upon  the 
contents  as  Involved. 

Approved  in  Lawder  v.  Stone,  187  U.  S.  286,  47  L.  Ed.  180,  23  Sup.  Ct. 
81,  holding  Customs  Administrative  Act  of  1890,  §  23,  does  not  apply 
to  cargo  of  fruit,  portion  of  which  (less  than  ten  per  cent)  decays  and  is 
thrown  overboard  (reversing  Stone  v.  Lawder,  101  Fed.  710,  41  C.  C.  A. 
621) ;  United  States  v.  A.  D.  Shaw  &  Co.,  144  Fed.  332,  76  C.  C.  A.  291, 
under  Comp.  Stats.  1901,  p.  1655,  no  allowance  can  be  made  for  leakage 
of  wine  in  transit;  Balfour  v.  Sullivan,  8  Sawy.  650,  17  Fed.  232,  apply- 
ing rule  to  cargo  of  coke;  United  States  v.  Nash,  4  Cliff.  112,  Fed.  Cas. 
15,856,  holding  customs  officers  not  bound  by  invoice  weight  of  cargo  of 
tea;  Schuchardt  v.  Lawrence,  3  Blatchf.  397,  Fed.  Cas.  12,484,  applying 
rule  to  cargo  of  gin;  In  re  Bache,  64  Fed.  372,  holding  glass  broken  on 
voyage  would  enter  free,  and  not  pay  duty  as  damaged  merchandise; 
Austin  V.  Peaslee,  2  Fed.  Cas.  236,  applying  rule  to  cargo  of  hemp;  Bel- 
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oher  ▼.  Linn,  24  How.  526,  16  L.  Ed.  758,  refusing  damages  for  leakage  of 
molasses  while  being  appraiaed. 

Distinguished  in  Stone  v.  Lawder,  101  Fed.  712,  41  C.  C.  A.  621,  hold- 
ing, under  Customs  Administrative  Act  of  1890,  §  23,  no  allowance  can  be 
made  for  deterioration  of  pineapples,  unless  portion  equal  to  ten  per  cent 
of  whole  is  abandoned;  United  States  v.  Bache,  59  Fed.  764,  8  C.  C.  A. 
258,  holding  glass  broken  on  voyage  dutiable  as  window  glass  unless 
abandoned  to  the  government. 

Duties  paid  under  the  sanction  of  tiie  Secretary  of  the  Treasury  are  never 
illegally  exacted  unless  paid  under  protest  stating  specially  the  ground  of  the 
objection. 

Approved  in  Nichols  v.  United  States,  7  Wall.  127,  128,  19  L.  Ed.  127, 
refusing  to  allow  recovery  of  duties,  where  no  protest  was  made  at  time  of 
payment;  Saltonstall  v.  Russell,  152  U.  S.  633,  38  L.  Ed.  578,  14  Sup.  Ct. 
735,  holding  duties  paid  to  collector  of  a  second  port,  without  protest  after 
payment  to  collector  of  first  port,  not  recoverable ;  Barney  v.  Rickard,  157 
U.  S.  360,  39  L.  Ed.  738,  15  Sup.  Ct.  645,  holding  wjiere  importer  overpays 
duties,  making  no  protest  until  after  delivery  of  goods,  though  before  over- 
payment is  refunded,  protest  is  futile;  Focke  v.  Lawrence,  2  Blatchf.  510, 
Fed.  Cas.  4894,  and  Pierson  v.  Lawrence,  2  Blatchf.  500,  Fed.  Cas.  11,158, 
both  holding  iron  importers  could  not,  in  action  to  recover  overpayment 
of  duties  rely  on  different  ground,  as  irregularity  in  custom-house  pro- 
ceedings, than  that  stated  in  their  protest  when  payment  was  made;  Dutilh 
V.  Maxwell,  2  Blatchf.  551,  Fed.  Cas.  4208,  holding,  in  action  to  recover 
overpayment  of  duties,  consular  certificate  as  to  depreciation  of  money  in 
which  goods  invoiced,  not  admissible,  not  having  been  presented  with  pro- 
test; United  States  v.  Campbell,  10  Fed.  819,  holding  surety  on  warehouse 
bond  not  liable  for  a  deficiency  discovered  by  a  reliquidation  seven  years 
after  the  goods  were  withdrawn;  United  States  v.  Leng,  18  Fed.  19,  20, 
holding  an  order  of  the  Secretary  of  the  Treasury  reversing  a  collector's 
estimate  on  liquidation  and  sustaining  importer's  classification  is  conclu- 
sive, and  cannot,  on  subsequent  reliquidation,  be  set  aside  by  the  secre- 
tary ;  Northrup  v.  Shook,  10  Blatchf.  246,  Fed.  Cas.  10,329,  where  legality 
of  broker's  tax  was  sustained  and  necessity  for  protest  did  not  arise. 

It  is  not  within  the  province  of  the  Treasury  Department  or  courts  to 
pass  upon  the  reasonableness  of  a  tariff  imposed  by  Congress. 

Approved  in  Norcross  v.  Greely,  1  Curt.  117,  Fed.  Cas.  10,294,  holding 
under  act  of  1842,  providing  for  addition  of  commissions  in  valuing  goods 
to  be  charged  with  duty,  commissions  must  be  added  in  all  cases,  including 
those  where  they  are  not  charged  to  importers. 

Two  per  cent  deduction  for  leakage  is  only  made  on  liquors  paying  duty 
by  tlie  gallon,  not  on  ad  valorem  duties. 

Approved  in  Louisville  Public  Warehouse  Co.  v.  Collector,  49  Fed.  569, 
1  C.  C.*A.  371;  holding  whisky  must  pay  duty  on  number  of  gallons  at 
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time  of  importation,  not  at  time  of  withdrawal  from  bond;  Bensusan  v. 
Murphy,  10  Blatchf.  534,  Fed.  Cas.  1329,  holding  wine  imported  in  bottles 
liable  only  to  duty  by  the  gallon,  not  the  ad  valorem  duty. 

13  How.  49&^18,  14  I..  Ed.  240,  JEOSEB  y.  MONTOOMEBT. 

Every  conrt  must  derive  its  jurisdiction  and  authority  from  the  Consti- 
tution or  Federal  laws;  and  a  prise  court  established  in  a  conquered  country^ 
by  the  President  or  any  other  military  ofllcer,  has  no  authority,  and  its  con- 
demnation is  a  nullity. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  234,  45  L.  Ed.  1082,  21 
Sup.  Ct.  767,  holding  duties  on  imports  from  United  States  to  Porto  Rico 
collected  by  military  officers,  from  time  of.  possession  to  ratification  of 
treaty,  were  legally  exacted  under  war  power;  Norris  v.  Doniphan,  4  Met. 
(Ky.)  398,  holding  the  act  of  1862,  providing  for  confiscation  of  property 
of  rebels  by  proceedings  in  rem  wherever  property  situate,  unconstitu- 
tional; dissenting  opinion  in  Jackson  v.  The  Magnolia,  20  How.  328,  15 
L.  Ed.  923,  majority  holding  that  District  Courts  exercise  jurisdiction  over 
collision  cases  upon  navigable  waters  within  a  State  under  act  of  1789; 
Perkins  v.  Rogers,  35  Ind.  166,  9  Am.  Rep.  673,  holding  that  statute  of 
limitations  was  suspended  during  the  Civil  War  as  to  citizens  of  the  States 
in  rebellion. 

Distinguished  in  The  Grapeshot,  9  Wall.  133,  19  L.  Ed.  653,  holding 
President  had  authority  to  establish  provisional  courts  in  insurgent  terri- 
tory occupied  by  the  national  forces;  United  States  v.  Reiter,  27  Fed.  Cas. 
773,  .778,  holding  that  by  the  law  of  nations,  President  was  warranted  in 
establishing  provisional  courts  in  territory  held  by  national  'forces ;  Daniel 
V.  Hutchinson,  86  Tex.  62,  22  S.  W.  937,  holding  Federal  military  com- 
manders had  power  to  establish  military  courts  pending  reconstruction 
period. 

Prize  conrt  can,  in  a  proper  case,  adjudicate  captured  property,  thougli 
the  property  is  not  brought  within  the  control  of  the  court,  and  can  always 
proceed  In  rem  where  the  proceeds  of  th^  prise  are  traceable  to  the  hands  of 
any  person. 

Approved  in  Jecker  v.  Montgomery,  18  How.  Ill,  15  L.  Ed.  S12,  following 
rule ;  The  Hiawatha,  Blatchf.  Pr.  8,  Fed.  Cas.  6451,  holding  that  the  juris- 
diction of  the  District  Courts  in  prize  cases  is  not  limited  to  seizures 
within  their  territorial  dimensions  or  on  the  high  seas;  The  Gjrpsey, 
Blatchf.  Pr.  127,  Fed.  Cas.  5456,  condemning  vessel  captured  in  Gulf  of 
Mexico,  though  not  brought  within  the  district;  The  Zaralla,  Blatchf. 
Pr.  173,  Fed.  Cas.  18,203,  condemning  vessel  and  cargo,  which  was  de- 
stroyed, because  unfit  to  be  sent  in  for  adjudication. 

Where  commander  of  national  ship  cannot  spare  prize  crew,  and  has 
orders  not  to,  he  need  not,  in  accordance  with  the  usual  law  of  nations  and 
Federal  acts,  bring  his  prise  before  a  Federal  court,  but  may  sell  the  prize  in 
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a  foreigii  conntzy  tad  proeeed  vltliln  a  reasonaUe  time  to  adjudication  in  a 
Federal  court. 

Approved  in  Jecker  y.  Montgomery,  18  How.  Ill,  15  L.  Ed.  312,  reaffirm- 
ing main  case  on  this  point;  The  Thomas  Watson,  Blatchf.  Pr.  121,  Fed. 
Cas.  13,933,  holding  that  where,  from  necessity,  prize  rales  are  not  ob- 
served as  failure  to  produce  witnesses  from  ■  delinquent  ship,  evidence 
aliunde  sustaining  the  libel  must  be  produced;  The  Gjrpsey,  Blatchf.  Pr. 
127,  Fed.  Cas.  5456,  condemning  vessel,  from  which  all  escaped,  on  evi- 
dence of  letters  found  aboard,  though  she  was  not  brought  within  the  dis- 
trict; The  Joseph  H.  Toone,  Blatchf.  Pr.  231,  Fed.  Cas.  7541,  assuming 
prima  facie  that  reasonable  cause  existed  for  officer's  taking  captured 
vessel  into  public  service  without  following  process  of  law;  Fay  v.  Mont- 
gomery, 1  Curt.  273,  Fed.  Cas.  4709,  holding  that  it  was  within  a  capturing 
officer's  discretion  to  determine  whether  he  could  spare  men  to  send  in  his 
prize  for  adjudication. 

Allegations  that  a  Tessel  sailed  ttom  New  Orleans,  designing  to  trade 
with  enemy,  and  holding  illegal  intercourse  with  them,  are  sufficient  if  proven, 
to  subject  vessel  and  cargo  to  condemnation. 

Approved  in  Jecker  v.  Montgomery,  18  How.  Ill,  15  L.  Ed.  312,  follow- 
ing'rule;  The  WiUiam  Bagaley,  5  Wall.  405,  18  L.  Ed.  588,  holding  that 
war  imports  a  prohibition  to  citi^ns  to  trade  with  the  enemy,  and  dis- 
solves partnership  between  citizens  of  belligerent  nations ;  The  A.  J.  View, 
Blatchf.  Pr.  143,  Fed.  Cas.  118,  condemning  vessel  for  violation  of  the 
blockade;  The  Joseph  H.  Tonne,  Blatchf.  Pr.  231,  Fed.  Cas.  7541,  assuming 
prima  facie  that  reasonable  cause  existed  for  taking  of  vessel  into  public 
service  by  a  commanding  officer  without  following  process  of  law. 

On  a  libel  for  xestltntlon,  the  property  cannot  be  condemned  as  a  prize, 
but  a  condemnation  proceeding,  on  the  prize  side  of  the  court,  must  be  had. 

Approved  in  Jecker  v.  Montgomery,  18  How.  Ill,  15  L.  Ed.  312,  follow- 
ing rule;  United  States  v.  Weed,  5  Wall.  69,  18  L.  Ed.  533,  holding  that  in 
a  libel  for  condemnation  as  prize  of  war,  the  property  cannot  be  con- 
demned for  a  statutory  forfeiture;  The  Prince  Leopold,  Blatchf.  Pr.  90, 
Fed.  Cas.  11,428,  holding  practice  of  Federal  courts  in  prize  cases  is  gov- 
erned by  rules  of  English  admiralty  law ;  Fay  v.  Montgomery,  1  Curt.  269, 
Yed.  Cas.  4709,  refusing  to  decree  restitution  for  seizure  pending  a  prize 
proceeding. 

Explained  in  Jecker  v.  Montgomery,  18  How.  124,  15  L.  Ed.  817,  holding: 
that  proceeding  for  condemnation  for  illegally  trading  with  enemy  should 
be  in  name  of  the  United  States. 

Upon  a  libel  for  restitution,  probable  cause  for  seizure  is  no  defense,  but 
may  be  shown,  after  the  illegality  of  the  capture  is  established,  when  the 
lihelant  claims  additional  damages  for  the  seizure  and  detention. 

Approved  in  Jecker  v.  Montgomery,  18  How.  HI,  15  L.  Ed.  812,  follow- 
ing role. 
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18  How.   618-628,   14  L.  Ed.  249,   PENNBYLYAinA  T.  WHEEUNO  ETC. 
BBIDaE  CO. 

Compact  between  Virgiiila  and  Kentucky  as  to  navigation  of  OUo,  sanc- 
tioned by  Congrees,  is  obligatory,  and  may  be  enforced  by  Federal  conrt 

Approved  in  Coyle  v.  Smith,  28  Okl.  176,  113  Pac.  966,  holding  Cong^ress 
<sould  not,  as  condition  to  admission,  limit  right  of  State  to  locate  capitaL 

When  a  State  enters  into  a  copartnership,*  or  becomes  a  member  of  a 
corporation,  its  sovereignty  is  not  involyed,  but  it  is  treated  as  other  stock- 
holders or  partners. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Piscataqna  Nav.  Co.,  108  Fed. 
94,  96,  47  C.  C.  A.  226,  holding  owner  of  vessels,  prevented  by  drawbridge 
obstructing  navigable  channel  from  passage  up  and  down  channel,  may  suo 
in  admiralty  to  recover  demurrage;  McCann  v.  Randall,  147  Mass.  88,  9 
Am.  St  Rep.  672, 17  N.  E.  82,  holding  that  a  United  States  treasury  draft 
might  be  attached;  Philadelphia  v.  Oilmartin,  71  Pa.  St.  168^  holding  city 
liable  for  acts  of  her  agents  in  drawing  off  water  contrary  to  her  duty  to 
State  and  to  her  contract;  Noyes  v.  State,  46  Wis.  262,  82  Am*  Rep.  712, 
1  N.  W.  2,  holding  that  no  costs  are  recoverable  against  the  State  in  crim- 
inal prosecutions^  x 

Original  Jurisdiction  upon  equity  side'  of  Supreme  Court  will  attach  where 
State,  as  ftarty,  has  a  direct  interest  in  controversy,  instituted  by  attorney 
general,  to  remove  an  obstruction  which  would  cause  irreparable  injury  to 
the  State. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  36,  60  L.  Ed.  926,  26 
Sup.  Ct.  408,  upholding  original  jurisdiction  over  suit  between  Louisiana 
And  Mississippi  arising  out  of  enforcement  of  oyster  laws,  involving  dis- 
pute as  to  boundary ;  Missouri  v.  Illinois,  200  U.  S.  618,  60  L.  Ed.  678,  26 
Sup.  Ct.  268,  refusing  to  enjoin  discharge  into  Mississippi  River,  through 
drainage  canal,  of  Chicago  sewage  on  complaint  of  Missouri;  Missouri  ▼. 
Illinois,  180  U.  S.  227,  46  L.  Ed.  607,  21  Sup.  Ct.  338,  upholding  original 
jurisdiction  over  suit  by  Missouri  against  State  of  Illinois  and  Chicago 
sanitary  district  to  restrain  discharge  of  sewage  into  canal  emptying  into 
Mississippi ;  Louisiana  v.  Texas,  176  U.  S.  19,  44  L.  Ed.  364,  20  Sup.  Ct. 
267,  upholding  jurisdiction  of  suit  by  one  State  to  enjoin  officials  of  an- 
other State  from  enforcing  quarantine  laws  in  particular  manner;  Wiscon- 
sin V.  Duluth,  2  Dill,  408,  413,  Fed.  Cas.  17,902,  holding  that  State  could 
not  sue  in  Federal  Circuit  Court;  Milnor  v.  New  Jersey  R.  R.  etc.  Co.,  3 
Wall.  790,  16  L.  Ed.  806,  Fed.  Cas.  9620;  Texas  v.  Lewis,  12  Fed.  6,  and 
s.  c,  14  Fed.  67,  holding  that  State  can  sue  alien  residents  of  Mexico  in 
Federal  Circuit  Court;  State  v.  Anderson,  6  Kan.  116,  holding  State  can- 
not sue,  except  by  proper  officer  and  authority;  Connecticut  etc.  Lumber 
Co.  V.  Olcott  Falls  Co.,  65  N.  H.  377,  13  L.  R.  A.  830,  21  Atl.  1090,  hold- 
ing attorney  general  is  proper  party  plaintiff  in  action  to  ahate  public 
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nuisance;  Coler  y.  Board  of  Commrs.,  6  N.  M.  118^  27  Pac.  625,  holding 
presumption  of  authority  attends  signature  of  district  attorney. 

Distinguished  in  Parkersburg  Transportation  Co.  v.  Parkersbuig,  107 
U.  S.  705,  27  L.  Ed.  589,  2  Sup.  Ct.  744,  holding.  Federal  court  had  no 
jurisdiction  to  enjoin  collection  of  exorbitant  wharfage  rates  on  Ohio 
River;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  15,  16, 17,  31  L.  Ed. 
684,  635,  8  Sup.  Ct.  818,  819,  denying  jurisdiction  where  Congress  had  not 
acted  respecting  navigable  stream  entirely  within  State ;  Wisconsin  v.  Peli- 
can Ins.  Co.,  127  U.  S.  287,  295,  296,  32  L.  Ed.  242,  245,  8  Sup.  Ct.  1373, 
1377,  holding  court  had  not  original  jurisdiction  of  an  action  by  State  on  a 
judgment  obtained  in  State  court  against  foreign  insurance  company. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Oas.  1912G,  531. 

Right  of  action  by  attorney  general  for  illegal  act  tending  to  the 
injury  of  the  public.    Note,  1  £.  R.  G.  572. 

That  Ohio  River  is  navigable  ia  liistoiical  fact,  which  all  courts  may 
recognize. 

Approved  in  The  Steamboat  Cheeseman  v.  Two  Ferry-Boats,  2  Bond, 
371,  Fed.  Cas.  2633,  sustaining  admiralty  jurisdiction  of  District  Court 
over  Ohio  River ;  Ravenswood  v.  Flemings,  22  W.  Va.  56,  46  Am.  Rep.  489, 
determining  rights  of  riparian  owners  on  the  Ohio. 

What  waters  are  navigable.    Note,  42  L.  R.  A.  326. 

Federal  courts  have  no  Jurisdiction  of  common-law  offenses,  and  an  in- 
dictment for  nuisance  cannot  be  sustained. 

Approved  in  Johnson  v.  State,  66  Ohio,  St.  66,  90  Am.  St.  Rep.  568,  63 
N.  £.  609,  holding  in  prosecution  for  manslaughter  committed  unintention- 
ally, while  slayer  was  in  commission  of  unlawful  act,  it  must  be  shown 
that  alleged  unlawful  act  is  prohibited  by  statute;  United  States  v.  Gar- 
linghouse,  4  Ben.  206,  Fed.  Cas.  15,189,  holding  bond  valid  under  law  of 
New  York,  there  being  no  common  law  of  the  United  States;  Bucher  v. 
Cheshire  R.  R.  Co.,  125  U.  S.  584,  31  L.  Ed.  799,  8  Sup.  Ct.  978,  holding 
Federal  Court  is  bound  by  State  law  on  matter  of  setting  up  criminal 
action  as  a  defense  to  action  for  tort;  United  States  v.  Plumer,  3  Cliff.  55, 
Fed.  Cas.  16,056,  holding  Federal  court  had  jurisdiction  of  murder  com- 
mitted on  high  seas  on  vessel  belonging  to  citizens  of  United  States;  dis- 
senting opinion  in  United  States  v.  Cruikshank,  92  U.  S.  564,  23  L.  Ed. 
595,  majority  taking  appellate  jurisdiction  of  a  prosecution  for  conspir- 
acy; dissenting  opinion  in  Tennessee  v.  Davis,  100  U.  S.  282,  25  L.  Ed.  656, 
majority  holding  indictment  for  murder,  against  revenue  officer,  may,  ac- 
cording to  statute,  be  removed  to  Federal  court. 

Extent  of  adoption  oi  common  law.  Note,  Ann.  Oas.  1913E,  1239, 
1240,  1253.  ^ 

Adoption  of  common  law  in  relation  to  crime.  Note,  Ann.  Cas.  1913E, 
1253. 

Adoption  of  common  law  in  United  States.    Note,  22  L.  R.  A.  507* 
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Oasa  under  consideration  is  subject  to  same  rules  of  action  as  if  suit  waa 
commenced  in  Circuit  Court  for  District  of  Virginia. 

Approved  in  Geor^a  v.  Atkins,  1  Abb.  (U.  S.)  24,  36  Ga.  316,  Fed.  Gas. 
6360,  holding  that  State  may  sue  in  Federal  Circuit  Court. 

Rules  of  High  Court  of  Chancery  of  England  have  been  adopted  by  the 
>  courts  of  the  United  States,  and  the  latter  are  not  limited  by  the  chancery 
system  adopted  by  any  State. 

Approved  in  Johnson  v.  Johnson,  226  Fed.  419,  holding  Federal  court 
had  general  equity  jurisdiction,  to  administer,  as  between  citizens  of  dif- 
ferent States,  assets  of  deceased  party  to  suit  within  its  jurisdiction; 
Westall  V.  Avery,  171  Fed.  629,  96  C.  C.  A.  428,  holding  proceeding  by 
trustee  in  bankruptcy  to  set  aside  fraudulent  conveyance  governed  in  Fed- 
eral court  by  rules  of  general  equity  practice;  Shuford  v.  Cain,  1  Abb. 
(U.  S.)  306,  Fed.  Cas.  12,823,  where  counsel  made  a  common-law  motion 
ancillary  to  a  bill,  but  relied  on  former;  United  States  v.  Parrott,  McAll. 
287,  289,  Fed.  Cas.  16,998,  entertaining  bill  to  restrain  irreparable  injury 
while  title  to  mine  remained  in  dispute;  Breeden  v.* Lee,  2  Hughes,  488« 
Fed.  Cas.  1828,  enjoining  levy  by  State  court  against  property  of  nonresi- 
dent; Ball  V.  Tompkins,  41  Fed.  489,  holding,  if  requisite  conditions  exists 
Federal  courts  can  take  jurisdiction  of  administration  of  estates;  Rich- 
mond V.  Atwood,  62  Fed.  26,  17  iL.  B.  A.  620,  2  C.  C.  A.  696,  holding 
appeal  may  be  taken  to  interlocutory  decree  of  Circuit  Court  granting 
perpetual  injunction ;  Taylor  v.  Clark,  89  Fed.  8,  and  Davidson  v.  Calkins, 
92  Fed.  233,  holding  Federal  court  will  not  entertain  bill  to  quiet  title 
when  defendant  is  in  possession;  Alger  v.  Anderson,  92  Fed.  699,  dismiss- 
<   ing  bill  seeking  damages  where  there  was  adequate  remedy  at  law. 

If  an  obstruction  be  unlawful,  and  injury  irreparable,  by  a  suit  at 
common  law,  the  injured  party  may  claim  protection  of  court  of  chancery,  and 
its  powers  are  efTectual  to  relieve  private  nuisance. 

Approved  in  Wedding  v.  Meyler,  192  U.  S.  681,  48  L.  Ed.  574,  24  Sup.  Ct. 
323,  holding,  under  Virginia  compact  and  act  of  Congress,  1  Stat.  189, 
making  Kentucky  a  State,  Indiana  has  concurrent  jurisdiction  with  Ken- 
tucky in  Ohio  River,  opposite  its  shores,  below  low-water  mark;  Sutter  v. 
Hickman,  1  Alaska,  195,  protecting,  by  injunction,  riparian  owner's  right 
to  erect  wharves  and  land  fish-nets  on  tide-flats;  United  States  v.  Cole, 
7  Mackey  (D.  C),  626,  granting  mandatory  injunction  to  remove  pro- 
Ijection  of  building  extending  beyond  building  line  not  authorized  under 
'i power  given  to  commissioners  of  district;  Davis  v.  Auld,  96  Me.  666,  53 
*  Atl.   120,   upholding  Pub.   Laws   1891,   c.  98,   conferring  jurisdiction  oa 
Supreme  Court  or  any  justice  thereof  to  enjoin  or  abate  liquor  nuisance; 
In  re  Debs,  158  U.  S.  588,  39  L.  Ed.  1104,  15  Sup.  Ct.  907,  and  United 
States  V.  Debs,  64  Fed.  741,  742,  sustaining  injunction  to  remove  obstruc- 
tion of  highways  for  interstate  commerce  caused  by  strikers;  Woolsey  v. 
Dodge,  6  McLean,  149,  Fed.  Cas.  18,032,  granting  perpetual  injunction  to 
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restrain  collection  of  illegal  tax;  Devoe  v.  Penrose  Ferry  Co.,  7  Fed.  Cas. 
d$8f  Federal  court  restraining  erection  of  bridge  over  navigable  river; 
Haskell  v.  New  Bedford,  108  Mass.  216,  enjoining  construction  of  sewer 
interfering  with  private  use  of  dock;  Attorney-General  v.  Hudson  etc. 
R.  R.  Co.,  9  N.  J.  Eq.  562,  entertaining  suit  to  enjoin  construction  of  bridge 
in  certain  manner;  Williams  v.  Davidson,  43  Tex.  31,  bill  to  enjoin  collec- 
tion of  toll  on  bridge ;  Kerr  v.  WooUey,  3  Utah,  464,  24  Pac.  834,  restrain- 
ing collection  of  illegal  tax;  Hughes  v.  Northern  Pac.  R.  R.  Co.,  9  Sawy. 
322,  18  Fed.  113,  holding  one  sustaining  special  damage  from  building  of 
unauthorized  bridge  may  abate  it  as  public  nuisance;  United  State?  v. 
Pittsburg  etc.  R.  Co.,  26  Fed.  114,  entertaining  suit  in  equity  by  United 
States  to  compel  bridge  company  to  comply  with  term  of  act  of  Congress 
or  to  abate  public  nuisance;  Spokane  Mill  Co.  v.  Post,  50  Fed.  431,  hold- 
ing equi]kable  relief  is  open  to  one  sustaining  irreparable  injury  from 
obstruction  of  commerce;  Packet  Co.  v.  Sorrels,  60  Ark.  474,  8  S.  W.  685, 
but  holding  that  plaintiff  did  not  aver  and  prove  specific  injury  caused  by 
obstruction  in  street;  Delaware  etc.  Canal  Co.  v.  Raritan  etc.  R.  R.  Co.,  * 
16  N.  J.  Eq.  379,  holding  that  court  of  equity  may  abate  a  nuisance  as  well 
as  restrain  it  from  being  erected;  Attorney-General  v.  Chicago  etc.  R.  R. 
Co.y  35  Wis.  539,  sustaining  jurisdiction  to  enjoin  corporation  from  abuse 
of  franchise  in  charging  excessive  rates;  Harrison  v.  Board  of  Super- 
visors, 51  Wis.  653,  8  N.  W.  733,  applying  rule  and  granting  plaintiff 
equitable  relief  to  compel  removal  of  embankment  by  defendants ;  Coulson 
v.  Harris,  43  Miss.  748,  774,  holding  taxpayer  not  entitled  to  injunction 
for  single  trespass  of  tax  collector. 

Distinguished  in  Attorney-General  v.  American  Tobacco  Co.,  65  N.  J. 
£q.  366,  36  Atl.  976,  holding  court  of  equity  cannot  enjoin  acts  of  corpo- 
ration done  within  scope  of  its  powers  merely  because  of  defects  in 
organization. 

Remedies  for  obstruction  of  navigable  waters.    Note,  57  Am.  St.  Bep. 

695. 
Power  to  grant  mandatory  injunctions.    Note,  20  L.  R.  A.  164. 

Oliio  Blver,  bein^  a  navigable  stream,  subject  to  commerce  power  of 
Ctongress,  is  not  within  State  jurisdiction.  / 

Approved  in  State  v.  Faudre,  54  W.  Va.  127,  132,  102  Am.  St.  Rep.  927, 
63  L.  R.  A.  877,  46  S.  E.  271,  272,  West  Virginia  cannot  permit  one  who, 
under  Ohio  ferry  franchise,  charges  passenger  across  Ohio  River  more 
than  allowed  by  West  Virginia  laws;  In  re  Debs,  158  U.  S.  588,  39  L.  Ed. 
1104,  15  Sup.  Ct.  907,  holding  United  States  government  has  jurisdiction 
over  artificial  highways  and  may  prevent  interference  by  strikers;  Jolly 
V.  Terre  Haute  Drawbridge  Co.,  6  McLean,  240  Fed.  Cas.  7441,  where 
Federal  court  took  jurisdiction  of  action  for  damages  caused  by  draw- 
bridge over  navigable  stream;  Miller  v.  New  York,  13  Blatchf.  476,  Fed. 
Cas.  9585,  where  Congress  had  authorized  construction  of  bridge  across 
Saat  River;  Canada  Southern  v.  International  Bridge,  8  Fed.  192,  hold- 
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•ing  Congress  had  full  power  to  regulate  construction,  etc.,  of  bridgo 
across  the  Niagara,  lying  within  State  of  New  York;  Devoe  v.  Penrose 
Ferry,  7  Fed.  Cas.  568,  Circuit  Court  restraining  erection  of  bridge  over 
Schuylkill  River,  though  entirely  within  limits  of  State;  People  v.  Cen- 
tral R.  R.  Co.,  42  N.  Y.  305,  holding  State  court  could  not  remove  obstruc- 
tion on  New  Jersey  shore  of  navigable  waters  between  New  York  and 
New  Jersey;  People  v.  Kelly,  76  N.  Y.  482,  holding  Congress  had  power  to 
authorize  bridge  over  East  River,  although  it  would  obstruct  navigation 
to  certain  extent;  Sweeney  v.  Chicago  etc.  R.  R.  Co.,  60  Wis.  68,  18  N.  W. 
758,  holding  power  of  State  to  authorize  bridges  over  navigable  waters 
of  Wisconsin  subordinate  to  that  of  Congress;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  208,  28  L.  Ed.  960,  5  Sup.  Ct.  424  (affirming  9  Sawy. 
664,  665,  19  Fed.  563,  564,  566),  holding  that  State  had  power  to  authorize 
construction  of  bridge  over  river  entirely  within  its  limits";  United  States 
V.  Bain,  3  Hughes,  603,  Fed.  Cas.  14,496,  holding  State  could  authorize 
lease  of  space  at  end  of  street  for  construction  of  dock  on  river;  Doboy 
&  Union  Island  Tel.  Co.  v.  De  Magathias,  25  Fed.  698,  holding  State  had 
power  to  authorize  cable  across  navigable  stream  in  absence  of  regulation 
by  Congress;  Commonwealth  v.  Louisville  Bridge  Co.,^2  Fed.  245,  holding 
.act  of  Congress  authorizing  bridgo  did  not  include  highway  leading  to 
bridge;  In  re  Mattson,  69  Fed.  539,  holding  jurisdiction  of  Oregon  and 
Washington  over  Columbia  River  is  concurrent;  Depew  v.  Board  of  Trus- 
tees, 5  Ind.  10,  holding  creek  navigable  only  by  small  craft  wholly  within 
control  of  State  legislature ;  Neaderhouser  v.  State,  28  Ind.  266,  holding  simi- 
larly where  State  authorized  mill-dam  on  the  Wabash ;  Newport  etc.  Bridge 
Co.  V.  United  States,  105  U.  S.  480,  481,  26  L.  Ed.  1147,  holding  Congress 
had  power,  having  reserved  it,  to  withdraw  assent  given  to  construction 
of  bridge  over  the  Ohio;  United  States  v.  The  Francis  Hatch,  26  Fed.  Cas. 
1204,  sustaining  validity  of  regulations  of  Secretary  of  Treasury  eoneem- 
ing  slave  trade,  made  in  pursuance  of  acts  of  Congress;  Hatch  v.  Walla- 
met  Iron  Bridge  Co.,  27  Fed.  673,  court  refusing,  in  form  presented,  to 
pass  upon  question  whether  bridge  proposed  was  a  warrantable  structure; 
Hodgman  v.  St.  Paul  etc.  R.  R.  Co.,  23  Minn.  160,  holding  general  author- 
ity of  legislature  given  to  railroad  to  build  bridges  did  not  refer  to  the 
Mississippi;  Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq.  41,  23 
Atl.  491,  holding  statute  of.  Indiana  regulating  transportation  of  gas  an 
interference  with  interstate  commerce;  dissenting  opinion  in  Oilman  v. 
Philadelphia,  3  Wall.  742,  18  L.  Ed.  105,  majority  holding  that,  river  being 
wholly  within  limits  of  State,  the  latter  had  not  exceeded  her  authority 
in  granting  right  to  erect  bridge;  dissenting  opinion  in  State  v.  Delaware 
etc.  R.  R.  Co.,  30  N.  J.  L.  496,  majority  holding  State  had  power  to  levy 
a  transit  duty  on  foreign  corporation  doing  business  in  State;  dissenting 
opinion  in  Norfolk  v.  Commonwealth,  88  Va.  108,  29  Am.  St.  Bep.  718, 
majority  holding  State  law  interfering  with  interstate  trains  unconstitu- 
tional ;  Hall  V.  De  Cuir,  95  U.  S.  516,  24  L.  Ed.  558,  holding  act  of  Louis- 
iana unconstitutional  as  to  its  effect  upon  foreign  commerce;  Hatch  ▼. 
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Wallaznet  Iron  Bridge  Co.,  7  Sawy.  144,  6  Fed.  783,  holding  State  act  void 
authorising  bridge  eontraiy  to  act  of  Congress  deelaring  river  to  be  a 
common  highway. 

Distingnished  in  United  States  v.  Monongahela  Bridge  Co.,  160  Fed.  722, 
holding  bridge  over  natnrally  navigable  stream  could  be  required  to  be 
changed  so  as  not  to  obstruct  navigation,  though  change  amounted  to 
virtual  destruction;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  227, 
230,  61  L.  B.  A.  578,  33  South.  966,  967,  upholding  right  of  railroad  main- 
taining bridge  over  navigable  stream  under  State  grant  to  repair  it ;  Coyle 
V.  Smith,  28  Okl.  145,  113  Pac.  954,  holding  Congress  could  not,  as  con- 
dition to  admission,  limit  right  of  State  to  locate  capital;  Conway  v.  Tay- 
lor, 1  Black,  634,  17  L.  Ed.  208,  holding  grant  of  ferry  franchise  on 
Ohio  River  was  within  legitimate  control  of  State  authority;  Sherlock 
V.  Ailing,  93  U.  S.  102,  23  L.  Ed.  820,  allowing  action  for  marine  tort 
occurring  on  the  Ohio  to  be  brought  in  State  court;  Silliman  v.  Hudson 
River  Bridge  Co.,  4  Blatchf.  409,  410,  Fed.  Cas.  12,852,  and  Silliman 
V.  Troy  etc.  Bri^  Co.,  11  Blatchf.  286,  287,  Fed.  Cas.  12,853,  holding 
in  the  absence  of  exercise  of  power  by  Congress,  State  may  authorize 
erection  of  bridge  across  the  Hudson;  Rhea  v.  Newport  etc.  R.  R.  Co., 
50  Fed.  19,  holding  similarly  as  to  bridge  across  the  Cumberland  in 
Kentucky;  United  States  v.  Addyston  Pipe  etc.  Co.,  78  Fed.  718,  holding* 
combination  of  companies  for  monopolizing  business  in  certain  States 
affected  interstate  commerce  only  incidentally;  Western  Union  Tel.  Co.  v. 
Pendleton,  95  Ind.  13,  48  Am.  Rep.  693,  holding  that  State,  in  exercise 
of  its  police  power,  may  impose  penalty  uppn  telegraph  company  for 
failure  to  transmit  message  to  another  State;  Craig  v.  Kline,  65  Pa.  St. 
411,  3  Am.  Rep.  644,  where  iState  was  held  to  have  power  to  prohibit 
floating  of  loose  logs  in  Susquehanna  River;  dissenting  opinion  in  Norfolk 
etc.  R.  R.  Co.  V.  Commonwealth,  88  Va.  108,  13  L.  R.  A.  112,  13  S.  E. 
344,  majority  holding  State  law  unconstitutional  forbidding  running  of 
interstate  trains  on  Sundays. 

Power  of  the  State  to  authorize  the  bridging  or  obstructing  of  a 

river.    Note,  44  Am.  Dec.  620. 
State  jurisdiction  over  vessels.    Note,  62  Am.  Dec.  240. 

No  State  law  can  hinder  or  obstruct  free  use  of  a  license  granted  under 
act  of  Oongrefls,  nor  violate  compacts  sanctioned  by  Congress. 

Approved  in  Missouri  v.  Illinois,  200  U.  S.  519,  50  h.  Ed.  578,  26  Sup. 
Ct.  268,  refusing  to  enjoin  discharge  into  Mississippi  River,  through  drain- 
age canal,  of  Chicago  sewage,  on  complaint  of  Missouri;  Wedding  v. 
Meyler,  192  U.  S.  582,  48  L.  Ed.  674,  24  Sup.  Ct.  324,  holding,  under 
Virginia  compact  and  act  of  Congress,  1  Stat.  189,  making  Kentucky  a 
State,  Indiana  has  concurrent  jurisdiction  with  Kentucky  on  Ohio  River, 
opposite  its  shores,  below  low-water  mark;  Maudlin  v.  Central  of  Georgia 
Ry.  Co.,  181  Ala.  596,  61  South.  949,  holding  State  could  authorize  con- 
struction of  bridge  over  navigable  stream  where  Congress  had  not  acted 


13  How.  518-628  NOTES  ON  U.  S.  REPORTS.  568 

relative  thereto;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  134,  6 
Fed.  333,  declaring  act  of  State  legislature  void,  authorizing  bridge  con- 
trary to  act  of  Congress,  declaring  river  a  common  highway,  etc.;  Min- 
ing Debris  Case,  9  Sawy.  511,  512,  18  Fed.  786,  holding  State  could  not 
authorize  filling  up  of  navigable  rivers  by  running  debris;  Columbus  Ins. 
Co.  V.  Curtenius,  6  McLean,  219,  Fed.  Cas.  3045,  holding  State  cannot 
authorize  obstruction  of  navigable  stream;  J.  S.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.,  72  Wis.  89,  90,  7  Am.  St.  Rep.  854,  855,  38  N.  W.  539, 
540,  holding  powers  of  Minnesota  and  Wisconsin  over  St.  Croix  River  are 
made  concurrent  by  their  constitutions,  and  one  could  act  without  the 
other;  dissenting  opinion  in  Parkersburg  Transp.  Co.  v.  Parkersburg, 
107  U.  S.  709,  27  L.  Ed.  591,  majority  holding  that  Federal  court  could 
not  interfere  with  collection  of  wharfage  on  Ohio  River  by  a  municipality. 
Distinguished  in  Woodman  v.  Kilburn  Mfg.  Co.,  1  Abb.  (XJ.  S.)   164, 

1  Biss.  552,  Fed.  Cas.  17,978,  where  compact,  respecting  navigable  streams, 
between  Congress  and  Northwest  Territory  was  canceled  by  admission 
of  new  States  into  Union ;  Silliman  v.  Hudson  River  Bridge  Co.,  4  Blatchf . 
409,  410,  Fed.  Cas.  12,852,  holding,  in  absence  of  provision  by  Congress, 
State  may  authorize  bridge  across  the  Hudson. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
36,  42,  66,  82. 

Public  nuisance  is  also  a  private  nuisance  where  special  and  irremediable 
mischief  is  done  to  an  individuaL 

Approved  in  Carver  v.  ^an  Pedro  etc.  R.  R.  Co.,  151  Fed.  335,  336, 
holding  obstruction  of  navigable  river  may  be  enjoined  at  suit  of  private 
person  suffering  special  injury;  Sloss-Sheffield  Steel  etc.  Co.  v.  Johnson, 
147  Ala.  386,  387,  388,  119  Am.  St.  Rep.  89,  11  Ann.  Gas.  285,  8  L.  R.  A. 
(N.  8.)  226,  41  South.  908,  909,  holding  owner  of  property  abutting  on 
street  entitled  to  injunction  against  dumping  thereon  which  made  access 
difficult;  United  States  v.  Wilson,  33  App.  D.  C.  479,  holding  manufac- 
turer of  flour-bleaching  machinery  did  not  have  interest  to  bring  mandamus 
to  compel  Secretary  of  Agriculture  to  revoke  decision  that  flour  bleached 
by  certain  process  was  adulterated  product  under  Food  and  Drugs  Act; 
Crookston  Waterworks  etc.  Co.  v.  Sprague,  91  Minn.  468,  64  L.  R.  A. 
977,  98  N.  W.  349,  holding  dam  erected  over  navigable  river  not  nuisance; 
Union  Pacific  R.  R.  Co.  v.  Hall,  91  U.  S.  355,  28  L.  Ed.  432.  holding 
that  mandamus  will  issue  at  instance  of  individuals  to  compel  railroad 
to  operate  road  according  .to  law;  Illinois  etc.  Canal  Co.  v.  St.  Louis. 

2  Dill.  91,  Fed.  Cas.  7007,  denying  injunction,  it  not  appearing  that  com- 
plainant suffered  special  damage  from  erection  of  elevator;  St.  Louis 
V.  Knapp,  Stout  &  Co.,  2  McCrary,  519,  6  Fed.  224,  but  finding  plaintiff 
not  injured  by  construction  of  runway  for  logs;  Philadelphia  v.  Coiiias, 
68  Pa.  St.  122,  holding  plaintiff  suffered  special  damage  where  city  closed 
navigation  by  draining  water  from  river;  Woodruff  v.  North  Bloomfield 
Gravel  Mining  Co.,  9  Sawy.  499,  18  Fed.  777,  holding  mining  debris  may 
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cause  public  nuisance  by  obstructing  navigation,  although  Congress  has 
not  prohibited  acta  complained  of. 

Bight  of  private  citizen  to  maintain  action  to  abate  nuisance  caused 
by  obstruction  of  navigable  stream.    Note,  Ann.  Gas.  1913E,  61. 

Jury  is  not  necessary  to  ascertain  whether  the  ohstmction  caused  hy  a 
bridge  is  a  nuisance,  when  it  is  a  matter  of  mathematical  demonstration,  and 
the  finding  of  the  commissioner  is  this  case  that  the  bridge  was  a  nuisance 
was  equivalent  to  a  verdict  of  jury. 

Approved  in  Pennsylvania  v.  Wheeling  etc.  Bridge  Co.,  18  How.  430, 
15  L.  Ed.  437,  holding,  under  act  of  Congress,  passed  subsequent  to- 
decision  of  principal  case,  that  same  bridge  was  not  a  nuisance;  Tarker 
V,  Winnipiseogee  etc.  Mfg.  Co.,  1  ClifE.  263,  Fed.  Cas.  10,76?,  dismissing 
bill  in  equity  where  it  did  not  appear  that  irreparable  injury  would  re- 
sult from  alleged  wrong. 

If  obstruction  be  slight,  as  a  draw  in  a  bridge,  it  would  not  be  regarded 
as  a  nuisance,  where  proper  attention  is  given  to  raise  draw  on  approach  of 
vessels. 

Approved  in  Meyler  v.  Wedding,  etc.,  107  Ky.  317,  318,  92  Am.  St. 
Bep.  350,  63  S.  W.  810,  arguendo;  Sillimsn  v.  Troy  etc.  Bridge  Co.,  11 
Blatchf.  286,  286,  287,  Fed.  Cas.  12,863,  where  suitable  openings  in  bridge 
were  provided;  St.  Louis  v.  Knapp,  Stout  &  Co.,  2  McCrary,  620,  6  Fed. 
224,  holding  plaintifE  not  injured  by  construction  of  runway  for  logs; 
Rutz  V.  St.  Loi^is,  3  McCraiy,  266,  10  Fed.  341,  holding  that  building 
of  dike  in  river  was  no  odstruction  and  did  not  damage  plaintiff. 

Where  structure  is  a  nuisance,  the  benefits  secured  cannot  be  balanced 
against  the  injury. 

Approved  in  7  Sawy.  146,  6  Fed.  784,  holding  erection  of*  bridge  an 
obstruction  and  contrary  to  act  of  Congress;  Connecticut  etc.  Lumber 
Co.  V.  Olcott  Falls  Co.,  65  N.  H.  386, 18  L.  R.  A.  834,  835,  21  Atl.  1094, 1095, 
holding  court  could  not  exchange  part  of  right  of  way  for  benefits  de- 
rivable from  manufacturing  process;  dissenting  opinion  in  Beebe  v.  State, 
6  Ind.  546,  majority. holding  law  void  prohibiting  manufacture  of  spirituous 
liquors. 

Every  independent  nation  has  the  exclusive  jurisdiction  over  the  navi- 
gable waters  lying  within  its  territorial  limits. 

Approved  in  People  v.  Tyler,  7  Mich.  229,  74  Am.  Dec.  714,  holdinc^ 
that  Circuit  Court  had  no  jurisdiction  of  crime  committed  on  American 
vessel  in  Canada  waters. 

Bight  of  navigating  a  river  does  not  necessarily  conflict  with  right  of 
"bridging  it.  Incompatibility  exists  in  their  improper  exercise,  and  not  in  their 
nature. 
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Approved  in  Mississippi  eto.  R.  R.  Co.  v.  Ward,  2  Blaek,  495,  17  L.  Ed. 
315,  where  the  court  doubted  whether  bridge  on  Iowa  side  of  Mississippi 
River  was  a  serious  obstruction. 

Bridge  is  not  a  public  nuisance  where  advantages  wUch  people  of  the 
United  States  reap  tiom  it  outwelgli  the  inconveniences  sustained  by  com- 
merce and  navigation  of  the  river. 

Approved  in  Perry  v.  New  Orleans  etc.  R.  R.  Co.,  55  Ala.  419,  28  Am. 
Rep.  741,  where  right  of  railroad  to  use  street  was  in  controversy. 

Denied  in  Connecticut'  River  Lumber  Co.  v.  Olcott  Falls  Co.,  65  N.  H. 
386,  13  L.  R.  A.  834,  835,  21  Atl.  1094,  1095,  holding  court  could  not 
exchange  part  of  right  of  way  for  certain  public  benefits. 

Right  6t  State  to  enjoin  acts  committed  in  another  State.    Note,  11 
Ann.  Gas.  491. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Gas.  1915D,  955. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  £.  B.  0. 
186. 

Miscellaneous.  Cited  in  State  v.  Louisville  etc.  R.  Co.,  158  Ala.  214, 
48  South.  392,  holding  legislature  could  legalize  void  act  of  city  council 
in  granting  to  railroad  power  to  occupy  street  at  crossing  with  depot; 
Phoenix  Mutual  Life  Ins.  Co.  v.  Grant,  3  McAr.  (D.  C.)  49,  as  instance 
of  appointment  of  special  commissioner  in  chancery  to  ascertain  and 
report  facts  in  controversy;  Zanesville  v.  Zanesville  Tel.  etc.  Tel.  Co., 
64  Ohio  St.  89,  59  N.  E.  787,  upholding  Rev.  Stats.,  §  3461^,  authorizing 
probate  court  to  determine  mode  of  constructing  telephone  lines  when 
companies  and  city  authorities  disagree;  Mills  v.  Green,  159  U.  S.  655, 
40  L.  Ed.  294,  16  Sup.  Ct.  133,  as  authority  for  the  proposition,  that  if, 
pending  an  appeal,  an  event  happens  to  render  it  ineffectual,  appeal 
will  be  dismissed;  Gleeson  v.  The  Willamette  Valley,  62  Fed.  305,  as 
authority  that  when  State  becomes  a  trader  its  property  is  subject  to 
adjudication  of  tribunals* 
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Appeal  will  not  lie  from  order  overruling  motion  to  open^decree  in  eqnlty 
irlien  from  such  decree  an  appeal  lias  already  been  perfected.  The  dedfiion 
on  rach  a  motion  rests  in  the  sound  discretion  of  tbe  inferior  court. 

Approved  in  Conboy  v.  First  National  Bank,  203  U.  S.  145,  51  L.  Ed. 
180,  27  Sup.  Ct.  50,  holding  appeal  did  not  lie  from  ord^r  denying  rehear- 
ing; Willis  V.  Davis,  184  Fed.  890,  107  C.  C.  A.  211,  holding  no  appeal 
lay  from  order  denying  motion  to  set  aside  order  of  dismissal  as  to  cer- 
tain defendants;  Phillips  v.  Negley,  2  Mackey  (D.  C),  257,  holding  order 
vacating  ex  parte  judgment  of  previous  term,  and  awarding  trial  on  mer- 
its, was  not  appealable;  In  re  Rouse,  20  Fed.  Cas.  1263,  holding  no  appeal 
will  lie  from  refusal  of  commissioner  to  grant  rehearii^. 

Motion  to  open  a  decree  does  not  suspend  it  when  ftom  such  decree  an 
appeal  has   been  perfected. 

Distinguished  in  Brown  v.  Evans,  8  Sawy.  508,  510,  18  Fed.  60,  61,  hold- 
ing motion  for  new  trial  suspends  judgment  for  purposes  of  review  until 
motion  overruled. 

Mandamus  wUl  mot  lie  to  compel  the  lower  court  to  act  in  advance  of 
a  matter  properly  brought  before  it.  It  will  be  presumed  that  when  the  mat- 
ter ia  properly  presented  the  court  will  act  in  the  premiaea. 

Distinguished  in  McManus  v.  Standish,  1  Mackey  (t).  C),  149»  where 
fund  is  in  United  States  Treasury  and  parties  claiming  it  are  before  the 
court,  the  court  will  take  jurisdiction. 

U  How.  :^13»  14  li.  Ed.  302,  EX  PASTE  TAYIX>B. 

Mandamus  will  not  lie  to  control  the  diacretioii  of  tl&e  inferior  coozt  of 
record  acting  within  the  scope  of  its  authority.     Wliere  tl&e  court  ia  reQ.uirod. 

(571) 
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by  act  of  Oongress  to  decide  upon  amount  of  ball  and  saffldency  of  ailldavlt 
to  hold  to  bail,  sncli  decision  will  not  be  controlled  by  mandamna. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct.  722, 
holding  mandamus  could  not  be  used  to  correct  alleged  error  in  tefusing 
to  remand,  where  order  may  be  reviewed  on  appeal;  Ex%parte  Denver  etc- 
Ry.  Co.,  101  U.  S.  720,  26  L.  Ed.  875,  refusing  to  issue  mandamus  ^here 
Circuit  Court  was  at  liberty  and  bound  to  exerci.^e  judicial  discretion; 
dissenting  opinion  in  Ex  parte  Bradley,  7  Wall.  386,  19  L.  Ed.  222,  major- 
ity holding  mandamus  would  issue  to  compel  inferior  court  to  restore  dis- 
barred attorney;  State  v.  Brown,  10  Or.  223,  holding  decision  of  Secretary 
of  State  upon  claim  against  State  not  conclusive  in  collateral  proceeding. 

Distinguished  in  Hudson  v.  Parker,  156  U.  S.  289,  89  L.  Ed.  428,  15 
Sup.  Ct.  455,  issuing  mandamus  to  circuit  judge  to  admit  petitioner  to 
bail  on  giving  proper  bond. 

14  How.  13-22,  14  L.  Ed.  306,  MOOBE  v.  ILLINOIS. 

States  may  make  It  a  penal  offense  to  Introduce  paupers,  criminals  and 
fugitive  slaves  within  their  borders,  and  punish  those  who  thwart  this  policy 
by  harboring,  concealing  and  secreting  such  persons,  when  the  exercise  of  snch. 
power  is  not  in  conflict  with  the  power  of  Congress  to  regulate  the  same 
subject. 

Approved  in  Ll^?isville  v.  Wehmhoff,  116  Ky.  830,  76  S.  W.  881,  under 
Ky.  Stats.  1899,  §  §  2742,  2782,  city  of  first  class  may  pass  ordinance  pro- 
hibiting poolrooms ;  Lonas  v.  State,  3  Heisk.  310,  holding  valid  State  statute 
making  it  felony  for  whites  and  negroes  to  marry;  Len^non  v.  People,  20 
N.  Y.  603,  610,  holding  valid  statute  rendering  free,  slaves  introduced  into 
State. 

Quaere,  whether  all  legislation  of  a  State  for  the  purpose  of  assisting  a 
claimant  in  recovering  the  possession  of  a  fugitive  slave,  and  which  in  no  wlae 
interferes  with  the  acts  of  Congress  regulating  the  reclamation  of  fugitire 
slaves,  is  void. 

Approved  in  dissenting  opinion  in  Hyland  v.  Rochelle,  179  Ind.  694,  100 
N.  E.  850,  majority  upholding  State  statute  relating  to  extradition  of  per- 
sons accused  of  crime  in  other  States;  Robinson  v.  Flanders,  29  Ind.  14, 
holding  act  requiring  officer  to  take  prisoner  before  nearest  magistrate  for 
identification,  constitutional. 

Single  act  may  give  rise  to  two  distinct  offenses — one  against  the  laws 
of  the  United  States,  the  other  against  the  laws  of  the  State.  Hence  an  act 
of  Illinois  making  the  harboring  of  a  fugitive  slave  a  punishable  offense  la  not 
objectionable  because  the  same  act  is  punishable  under  the  acta  of  Congress. 

Approved  in  Brown  v.  United  States,  233  Fed.  356,  holding  incompe- 
tency to  testify  in  State  court,  arising  from  conviction  of  infamous  crime 
in  such  court,  does  not  extend  to  Federal  court;  United  States  v.  Palan, 
167  Fed.  992,  holding  conviction  under  State  law  no  bar  to  conviction 
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under  Federal  law  for  same  offense,  but  arresting  judgment  when  penalty 
had  been  paid  under  first  conviction;  United  States  t.  Morris,  125  Fed. 
324,  upholding  section  1  of  Civil  Rights  Act;  Strobhar  v.  State,  55  Fla. 
180,  47  South.  9,  where  offense  was  committed  in  two  States,  acquittal 
in  one  was  not  bar  to  prosecution  in  the  other;  Southern  Ry.  Co.  v.  Rail- 
road Com.,  179  Ind.  35,  42,  100  N.  E.  341,  343,  sustaining  conviction  for 
violation  of  statute  relating  to  equipment  of  cars,  though  same  act  was 
offense  against  Federal  law;  State  v.  Moore,  143  Iowa,  243,  21  Ann.  Oas. 
68,  121  N.  W.  1053,  conviction  under  Federal  law  for  breaking  into  post- 
ofBce  is  no*  bar  to  prosecution  for  burglary  under  v^State  law ;  Town  of 
Neola  V.  Reichart,  131  Iowa,  498,  109  N.  W.  7,  upholding  town  ordinance 
against  assaults  through  same  penalty  imposed  by  State  statutes ;  Ex  parte 
Simmons,  5  Okl.  Cr.  426,  115  Pac.  391,  holding  violation  of  city  ordinance 
relating  to  keeping  of  liquors  punishable,  though  same  act  was  offense 
against  State  law;  Ex  parte  Young,  36  Or.  250,  78  Am.  St.  Rep.  774,  59 
Pac.  708,  upholding  Hill's  Ann.  Laws,  §  1952,  forbidding  persuasion  of 
seamen  to  desert  vessel;  Ogden  v.  Madison,  111  Wis.  427,  87  N.  W.  572, 
holding  violator  of  municipal  ordinance  not  entitled  to  jury  trial,  though 
State  law  also  punishes  same  act;  Ex  parte  Siebold,  100  U.  S.  390,  25 
Jm,  Ed.  724,  holding  officers  in  election  for  representatives  amenable  to 
national  as  well  as  State  laws;  Cross  v.  North  Carolina,  132  U.  S.  139, 
38  L.  Ed.  290,  10  Sup.  Ct.  49,  holdin<]:  forging  bill  of  exchange  and  falsi- 
fying national  bank  books,  distinct  offenses;  United  States  v.  Cruikshank, 
1  Woods,  324,  Fed.  Cas.  14,897,  holding  conspiracy  to  prevent  negro  from 
voting  cognizable  in  State  courts ;  United  States  v.  Cashiel,  1  Hughes,  555, 
558,  559,  Fed.  Cas.  14,744,  holding  acquittal  before  court-martial  no  bar 
to  indictment  in  court  of  law;  Brown  v.  Evans,  8  Sawy.  492,  493,  17  Fed. 
915,  allowing  exemplary  damages  though  offense  may  also  be  a  crime; 
United  States  v.  Barnhart,  10  Sawy.  498,  22  Fed.  290,  holding  former 
acquittal  in  State  court  not  good  plea  to  Federal  indictment ;  United  States 
V.  Given,  25  Fed.  Cas.  1331,  holding  State  official  who  refuses  to  qualify 
colored  voters  amenable  to  Federal  laws ;  United  States  v.  Greiner,  26  Fed. 
Cas.  40,  refusing  tp  hold  person  in  Pennsylvania  for  an  offense  committed 
in  Georgia;  Van  Buren  v:  Wells,  53  Ark.  374,  22  Am.  St.  Rep.  217,  14 
S.  W.  39,  holding  punishment  for  violation  of  municipal  ordinance  not 
objectionable  because  State  law  is  also  infringed;  People  v.  White,  34  Cal. 
186,  holding  State  laws  for  punishing  counterfeiting  not  repugnant  to 
laws  of  United  States ;  People  v.  McDonnell,  80  Cal.  290,  18  Am.  St.  Rep. 
166,  22  Pac.  192,  holding  State  courts  may  punish  for  counterfeiting  for- 
eign notes;  Hughes  v.  People,  8  Colo.  53/,  9  Pac.  51,  sustaining  demurrer 
to  plea  of  former  conviction  of  misdemeanor;  Gardner  v.  People,  20  111. 
434,  holding  sale  of  liquor  within  city  limits  punishable  as  State  offense; 
Wragg  V.  Penn  Township,  94  111.  18,  84  Am.  Rep.  202,  allowing  recovery 
for  obstruction  to  highway  when  same  act  is  a  public  nuisance;  Hoke  v. 
People,  122  111.  517,  13  N.  E.  825,  holding  forgery  of  national  bafik  draft 
both  a  State  and  national  offense;  Ambrose  v.  State,  6  Ind.  352,  holding 
violation  of  eity  charter   and  State   penal  laws   punishable   as   distinct 
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offenses;  State  v.  Moore,  6  Ind.  427,  holding  indictment  good,  though  de- 
fendant liable  to  punishment  under  Federal  laws;  Dashii^  v.  State,  78 
Ind.  358,  holding  State  court  has  jurisdiction  to  punish  ofEense  of  coun- 
terfeiting; State  V.  Charles,  16  Minn.  478,  and  State  v.  Oleson,  26  Minn. 
517,  5  N.  W.  969,  holding  exclusive  jurisdiction  not  vested  in  chartered 
city  over  offense  of  keeping  house  of  ill  fame;  In  re  Truman,  44  Mo.  183, 
Iiolding  indictment  by  State  court  for  passing  counterfeit  bills  not  bad; 
State  V.  Whittemore,  50  N.  H.  247,  9  Am,  Rep.  198,  holding  perjury  on 
naturalization  indictable  under  both  State  and  Federal  laws;  Howe  v. 
PlainReld,  37  N.  J.  L.  150,  holding  both  State  and  municipality  may  pun- 
ish for  retailing  intoxicating  drinks;  People  v.  Welch,  141  N.  Y.  276,  88 
Am.  St.  Rep.  800,  24  L.  R.  A.  121,  36  N.  E.  331,  holding  State  courts  have 
jurisdiction  to  try  pilot  for  negligently  causing  death;  Oregon  v.  Coleman, 
1  Or.  192,  75  Am.  Dec.  654,  holding  selling  of  liquor  to  Indians  punishable 
under  both  Territorial  and  Federal  laws;  Or^on  v.  Brown,  2  Or.  224, 
holding  possession  of  counterfeiting  implements  not  exclusively  cognizable 
in  Federal  courts;  Oregon  v.  Sly,  4  Or.  279,  holding  conviction  under  city 
ordinance  no  bar  to  indictment  in  Circuit  Court;  State  v.  Rankin,  4  Cold. 
154,  156,  159,  holding  acquittal  by  general  court-martial  no  bar  to  indict- 
nient,  in  State  courts;  State  v.  Norman,  16  Utah,  465,  466,  52  Pac.  989, 
holding  adultery  offense  both  against  Territorial  and  Federal  laws;  Jelt 
v.  Commonwealth,  18  Gratt.  954,  967,  holding  State  has  jurisdiction  of 
attempt  to  pass  forged  national  bank  m)te;  Moundsville  v.  Fountain,  27 
W.  Va.  197,  sale  of  liquor  without  securing  town  and  State  license  two 
offenses ;  In  re  Murphy,  5  Wyo.  305,  40  Pac.  400,  collecting  cases  and  hold- 
ing bigamy  an  offense  against  both  territorial  and  Federal  laws;  dissent- 
ing opinion  in  Ex  parte  Lange,  18  Wall.  201,  21  L.  Ed.  887,  majority  hold- 
ying  illegal  sentence  cannot  be  vacated  and  legal  one  imposed;  dissenting 
opinion  in  Coleman  v.  Tennessee,  97  U.  S.  537,  24  L.  Ed.  1129,  majority 
Iiolding  conviction  by  court-martial  bar  to  subsequent  proceedings  in  State 
court;  dissenting  opinion  in  Tennessee  v.  Davis,  100  U.  S.  277,  26  L.  Ed. 
656,  majority  holding  State  indictment  for  murder  against  revenue  officer 
properly  removed  to  Federal  court;  United  States  v.  Wells,  28  Fed.  Cas. 
524,  surrendering  prisoner  charged  with  passing  counterfeited  money  to 
State  courts  for  trial;  Rodney  v.  Illinois  etc.  R.  R.  Co.,  19  111.  45,  holding 
trpver  cannot  be  maintained  for  recovery  of  slave;  Coffman  v.  Keightley, 
24  Ind.  513,  holding  bounties  to  volunteers  made  by  State  boards  not  in 
conflict  with  authority  of  United  States;  Landry  v.  Klopman,  13  La.  Ann. 
:  347,  upholding  power  of  State  to  sell  fugitive  slave  after  due  notice  to 
■  owner ;  State  v.  Bardwell,  72  Miss.  541,  18  South.  379,  holding  State  courts 
*  can  punish  national  bank  officers  where  Congress  has  not  legislated; 
Weaver  v.  Tegely,  29  Pa.  St.  30,  70  Am,  Dec.  153,  holding  power  of  Con- 
gress to  regulate  weights  not  exclusive  of  rights  of  States ;  Smith  v.  United 
States,  1  Wash.  Ter.  270,  expressing  no  opinion  in  case  before  it  whether 
State  had  concurrent  jurisdiction  or  not. 

Distinguished  in  Grafton  v.  United  States,  206  U.  S.  353,  61  L.  Ed. 
1091,  27  Sup.  Ct.  749,  holding  United  States  soldier  acquitted  of  homi- 
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cide,  alleged  to  have  been  committed  in  Philippines,  by  military  court, 
could  not  be  tried  for  same  act  in  civil  court  of  Philippines;  Territory  v. 
Alexander,  11  Ariz.  173,  89  Pac.  616,  holding  prosecution  could  not  be 
maintained  for  bigamy  under  territorial  statute,  since  Congress  has  pro- 
vided for  punishment  for  bigamy  in  territories ;  Commonwealth  v.  Kitchen, 
141  Ky.  667,  133  S.  W.  587,  holding  perjury  committed  before  United 
States  Commissioner  not  punishable  under  State  law;  In  re  Loney,  134 
U.  S.  375,  88  L.  Ed.  951,  10  Sup.  Ct.  585,  holding  State  court  without 
jurisdiction  of  perjury  in  election  of  member  of  House  of  Representatives ; 
Ex  parte  Houghton,  7  Fed.  659,  8  Fed.  899,  holding  State  court  witl5f>iit 
jurisdiction  over  offense  of  passing  counterfeited  bills;  Ex  parte  Ulrich, 
42  Fed.  591,  593,  following  dissenting  opinion,  holding  discharge  of  jury 
without  prisoner's  consent  bars  subsequent  proceedings;  Arkansas  v. 
Kirkpatrick, .  32  Ark.  121,  holding  false  affidavits  taken  before  United 
States  homestead  clerk  not  punishable  in  State  courts;  People  v.  Kelly,  38 
Gal.  150,  99  Am.  Dec.  862,  holding  State  courts  have  no  power  to  punish 
perjury  before  register  of  land  office. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    K'ote,  92  Am.  St. 

Bep.  96. 
Conviction  of  crime  against  one  government  as  bar  to  prosecution  by 

another  government  for  same  act.    Note,  21  Ann.  Oas.  64,  67. 
Bight  to  convict  for  several  offenses  growing  out  of  same  facts.    Note, 

81  L.  B.  A.  (N:  S.)  699. 
Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  R.  A.  39. 

Illinois  fugitive  slave  law  is  invalid  because,  first,  under  the  Constitution, 
slave  owner  has  authority  to  recapture  such  slave  in  every  State;  second,  the 
United  States  is  clothed  with  power  to  enforce  delivery  of  such  slave,  and 
has  properly  exercised  that  authority  in  the  act  of  Congress  of  12th  of  Feb- 
ruary, 1798;  third,  any  State  law  which  interferes  with  right  of  owner  to 
immediate  possession  of  slave  is  void. 

Approved  in  Robertson  v.  Baldwin,  166  U.  S.  280,  41  L.  Ed.  717,  17 
Sup.  Ct.  328,  holding  act  authorizing  justices  of  peace  to  seize  and  deliver 
seamen  to  master,  constitutional;  Ex  parte  Gist,  26  Ala.  163,  holding  act 
empowering  justices  of  peace  to  arrest  persons  not  unconstitutional;  Ex 
parte  BushncU,  9  Ohio  St.  186,  refusing  to  release  person  who  attempted 
to  rescue  slaves  from  their  owner;  dissenting  opinion  in  In  re  Booth,  3 
Wis.  79,  majority  holding  case  of  Prigg  v.  Penn  not  conclusive  as  to  con- 
stitutionality of  act;  In  re  Booth,  3  Wis.  62,  63,  holding  question  of  right 
of  fugitive  slave  to  trial  by  jury  not  raised;  Ex  parte  Lange,  18  Wall. 
172,  21  L.  £d.  877,  holding  sentence  illegally  imposed  cannot  be  modified 
to  conform  to  that  authorized. 

Denied  in  In  xe  Booth,  3  Wis.  142,  143,  holding  the  fugitive  slave  law 
of  1850  unconstitutional. 

Miscellaneous.  Cited  in  Cruthers  v.  State,  161  Ind.  147,  67  N.  E.  933, 
under  Bums'  Rev.  Stats.  1901,  §  1645^  punishing  abetting  in  perpetration 
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^f  offense  in  another  State,  information  charging  abetting  offense  of 
bunko-steering  is  insufficient  in  absence  of  allegation  that  acts  constituted 
•offense  in  Illinois ;  State  v.  Nast,  209  Mo.  729,  108  S.  Wl  569,  to  point  that 
judicial  power  is  power  to  try  and  determine  causes. 

14  How.  23-24,  14  L.  Ed.  310,  KANOUSB  ▼.  MABTIN. 

Where  motion  to  dismiss  for  want  of  Jurisdiction  is  denied.  Supreme 
Court  will  allow  the  question  of  the  authority  of  the  State  court  to  retain 
jurisdiction,  and  of  the  validity  of  proceedings  after  petition  to  remove  cause 
has  been  filed,  to  stand  until  case  is  reached  in  regular  call  of  docket. 

Approved  in  Kanouse  v.  Martin,  15  How.  207,  14  L.  Ed.  664,  holding 
State  court  should  not  allow  plaintiff  to  an>end  record  on  petition  for 
removal ;  Home  Life  Ins.  Co.  v.  Dunn,  19  Wall.  224,  22  L.  Ed.  69,  holding 
State  courts  without  jurisdiction  to  proceed  in  case  removed  to  Federal 
courts;  Galpin  v.  Critchlaw,  112  Mass.  346,  holding  that  under  act  of  1867 
action  cannot  be  removed  after  trial  on  merits;  Blair  v.  West  Point  Mfg. 
Co.,  7  Neb.  153,  holding  where  petition  for  removal  fails  to  show  cause  is 
removable,  not  error  to  deny  application;  National  Union  Bank  v.  Dodge, 
42  N.  J.  L.  320,  holding  defendant  bound  to  answer  interrogatories  of  State 
court  after  petition  for  removal  filed;  Talbott  v.  Planter  Oil  Co.,  12  Tex. 
Civ.  App.  50,  33  S.  W.  746,  refusing  to  review  action  of  trial  court  in 
refusing  to  order  removal;  dissenting  opinion  in  Johnson  v.  Brewers  Fire 
Ins.  Co.,  51  Wis.  582,  9  N.  W.  659,  majority  holding  jurisdiction  of  State 
court  not  completely  ousted  by  application  to  remove  cause  to  Federal 
•court. 

Removal   of   cause   when    State    court    loses    jurisdiction.    Note,   23 
Am.  Rep.  144. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538. 

14  How.  24-26,  14  L.  Ed.  311,  EX  PARTE  MANY. 

Mandamus  will  not  lie  to  compel  decision  of  an  inferior  court  in  matters 
Involving  judicial  authority  and  discretion. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed,  1218,  34  Sup.  Ct.  722, 
holding  mandamus  not  available  to  correct  alleged  fhnror  in  refusing  to  re- 
mand, where  order  was  reviewable  on  appeal;  King  v.  District  Court,  25 
Mont.  211,  64  Pac.  355,  refusing  mandamus  to  compel  court  to  hear  motion 
for  dissolution  of  injunction;  Roberts  v.  Paull,  50  W.  Va.  530,  40  S.  E.  471, 
holding  mandamus  does  not  lie  to  reverse  decision  refusing  costs,  though 
no  error  lies ;  Ex  parte  Newman,  14  Wall.  166,  170,  20  L.  Ed.  879,  880,  re- 
fusing mandamus  to  compel  inferior  court  to  decide  a  case  on  its  merits; 
Ex  parte  Denver  etc.  R.  R.  Co.,  101  U.  S.  720,  25  L.  Ed.  876,  denying  man- 
damus to  compel  inferior  court  to  proceed  to  judgment;  Hough  v.  Western 
Transp.  Co.,  1  Biss.  429,  Fed.  Cas.  6724,  refusing  mandamus  to  compel 
judge  of  State  court  to  certify  removal  of  cause;  Ex  parte  Thompson^  52 
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Ala.  101,  refusing  mandamus  to  compel  judge  of  Cirbuit  Court  to  approve 
bond  of  probate  judge;  dissenting  opinion  in  Richardson  v.  Farrar,  88  Va. 
773, 15  S.  E.  122,  court  issuing  mandamus  to  compel  judge  of  inferior  court 
to  proceed  and  hear  election  contest. 

Distinguished  in  Page  v.  Clopton,  30  Gfatt.  419,  issuing  mandamus  to 
judge  of  hustings  court  to  sign  bill  of  exceptions. 

Law  of  mandamus.    Note,  89  Am.  Dec.  782.    • 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St  Rep.  896. 

14  How.  25-28,  14  Xiu  Ed.  811,  BBOWN  ▼.  A8PDEN. 

In  cases  of  equity  the  Supreme  Court  has  nt>t  adopted  the  English  chan- 
cery rules  and  practice,  since  t^at  is  the  court  of  original  Jurisdiction,  while 
this  court  is  sitting  as  an  appellate  tribunal. 

Approved  in  Diamond  Rock  etc.  Co.  y.  Sheldon,  18  Blatchf.  50,  1  Fed. 
870^  holding  granting  of  rehearing  is  matter  of  discretion  of  court;  Trus- 
tees V.  Bailey,  10  Fla.  252,  holding  legislature  without  power  to  direct  re- 
hearing. 

Under  English  cllancery  practice  rehearing  cannot  be  allowed  after 
decree  is  enrolled  in  courts  of  original  Jurisdiction,  but  as  this  is  appellate 
tribunal  no  reargument  will  be  heard  in  any  case  after  Judgment  is  entered 
unless  some  member  of  the  court  who  concurred  in  the  Judgment  afterward 
doubts  the  correctness  of  his  opinion  and  desires  a  further  argument  on  the 
subject,  when  the  court  will  order  the  reargument  without  waiting  for  appli- 
cation of  counsel.  This  rule  applies  to  cases  where  the  court  Is  equally 
divided. 

Approved  in  Wetmore  v.  Karrick,  205  U.  S.  152,  51  L.  Ed.  749,  27  Sup. 
Ct.  434,  where  court  had  rendered  judgment  dismissing  case,  it  could 
not,  at  subsequent  term,  set  aside  judgment  without  notice  to  de- 
fondant  and  render  netv^  judgment  against  him;  Parsons  v.  Stevens,  107 
Me.  70,  71,  78  Atl.  350,  signing,  filing  and  entering  decree  as  final  decree 
in  equity  is  equivalent  to  enrollment  under  older  procedure,  and  ended 
suit  if  no  appeal  taken ;  .Trustees  v.  Bailey,  10  Fla.  252,  holding  legislature 
without  power  to  direct  a  rehearing;  Public  Schools  v.  Walker,  9  Wall. 
604,  19  L.  Ed.  850,  holding  if  a  judge  does  not  move  for  reargument  such 
application  will  be  denied;  Brooks  v.  Burlington  etc.  R.  R.  Co.,  102  U.  S. 
108,  26  L.  Ed.  92,  holding  petition  for  rehearing  cannot  be  filed  after  term 
when  judgment  was  rendered;  Bronson  v.  Schulten,  104  U.  S.  416,  26  L.  Ed. 
799,  holding  after  term  errors  in  judgment  can  only  be  corrected  by  ap- 
pellate court;  Giant  Powder  Co.  v.  California  Vigorit  Powder  Co.,  6  Sawy. 
529,  5  Fed.  199,  holding  petition  for  lehearing  after  judgment  entered  can 
only  be  presented  on  notice;  Petty  v.  Merrill,  12  Blatchf.  16,  Fed.  Cas. 
11,051,  denying  motion  for  rehearing  after  Supreme  Court  dismissed  ap- 
peal; Glenn  v.  Noonan,  43  Fed.  404,  and  Glenn  v.  Dimmock,  43  Fed.  551, 
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both  holding  in  nonappealable  ease  rehearing  cannot  be  granted  after  laps^ 
of  term;  Gregory  v.  Pike,  67  Fed.  862,  16  C.  C.  A.  33,  holding  on  rehear- 
ings  in  Circuit  Court  of  Appeals  no  new  matter  can  be  presented;  Roberts 
V.  Haggart,  4  Dak.  212,  29  N.  W.  667,  holding  rehearing  cannot  be  granted 
after  final  judgment  and  term  adjournment;  Kent  v.  Waters,  18  Md.  73, 
adopting  the  rule  of  Supreme  Court,  and  c&se  affirmed  in  Johns  v.  Johns, 
20  Md.  59,  60,  and  Roman. v.  Mali,  42  Md.  668;  Winchester  v.  Winchester, 
121  Mass.  130,  holding  rehearing  would  only  be  granted  except  upon  order 
of  the  court;  Ryerson  v.  Eldred,  18  Mich.  492,  declaring  novel  the  proposi- 
tion to  review  case  after  remittitur;  Woodbury  v.  Dorman,  16  Minn.  342, 
refusing  rehearing  and  pointing  out  its  evil  when  addressed  to  a  changed 
court;  Steines  v.  Franklii\  County,  14  Wall.  22,  20  L.  Ed.  848,  dismissing 
writ  of  error  to  Supreme  Court  of  Missouri  for  refusing  rehearing;  dis- 
senting opinion  in  In  re  Jessup,  81  Cal.  481,  22  Pac.  1036,  majority  affirm- 
ing power  to  grant  rehearings  by  order  entered  on  its  minutes;  Eling  v. 
Ruckman,  22  N.  J.  Eq.  554,  holding  cause  will  not  be  reheard  after  remit- 
titur; Longworth  v.  Sturges,  2  Ohio  St.  106,  holding  rehearings  will  not 
be  allowed  in  Supreme  Court  of  Ohio;  Hodges  v.  Screw,  3  R.  I.  13,  and 
Randall  v.  Peckham,  11  R.  I.  608,  both  holding  petition  for  rehearing  in 
equity  analogous  to  application  for  new  trial  at  l|iw;  Manning  v.  German 
Ins.  Co.,  107  Fed.  55,  46  C.  C.  A.  144,  arguendo. 

Distinguished  in  Omaha  Electric  Light  etc.  Co.  v.  City  of  Omaha,  216 
Fed.  S&ly  864,  133  C.  C.  A.  62,  holding  Circuit  Court  of  Appeals  by  order 
staying  mandate  pending  appeal  to  Supreme  Court  retained  jurisdiction 
so  that  on  dismissal  of  appeal  it  could  revise  decree,  though  after  term 
at  which  rendered. 

On  appeal,  whether  in  law  or  equity,  divided  court  affirms  tbe  Judgment 
below.  The  motion  is  to  reverse;  if  that  falls  the  Judgment  necessarily jrtaads 
and  must  be   affirmed. 

Approved  in  Willson  v.  Williams,  106  Md.  671^68  Atl.  599,  pendency  of 
motion  for  reargument  in  Court  of  Appeals  did  not  prevent  issuance  of 
fieri  facias  for  costs ;  Durant  v.  Th4  Essex  Co.,  7  Wall.  112,  19  L.  Ed.  157, 
holding  an  affirmance  by  a  divided  court  as  binding  as  if  all  the  judges 
concurred. 


14  How.  29^8,  14  L.  Ed.  312,  HAGAN  v.  WAUKERi 

Equity  has  original  Jurisdiction  of  creditor's  bill  against  administrator 
of  deceased  dehtor  and  his  grantee  under  a  fraudulent  deed,  and  for  the  exer- 
cise of  such  Jurisdiction  the  creditor  need  not  be  in  condition  to  levy  execu- 
tion if  conveyance  be  set  aside. 

Approved  in  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171  Fed.  9, 
96  C.  C.  A.  107,  holding  foreign  creditor  could  establish  claim  against  ad- 
ministrator in  Federal  court,  though  State  law  limits  proceedings  to  pro- 
bate court;  Mutual  Life  Ins.  Co.  v.  Farmers'  etc.  Nat.  Bank,  173  Fed.  401, 
holding  administrator  could  sue  in  equity  to  recover  personal  property 
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transferred  by  decedent  in  fraud  of  creditors;  Schnrmeicr  v.  Connecticut 
etc.  Ins.  Co.,  137  Fed.  47,  69  C.  C.  A.  22,  upholding  Federal  jurisdiction 
over  suit  to  permit  presentation  of  and  to  allow  claims  against  estates  of 
decedents  for  good  cause  shown,  after  time  limited  by  order  of  probate 
court,  and  within  eighteen  months  allowed  by  State  statute ;  Hale  v.  Tyler, 
115  Fed.  837,  upholding  Federal  jurisdiction  to  set  aside  conveyance  made 
by  deceased  in  lifetime,  though  estate  is  in  probate  in  State  court  where 
soeh  court  has  not  taken  possession  of  realty;  Cox  v.  Wall,  99  Fed.  549, 
upholding  equity  jurisdiction  of  bill  by  trustee  in  bankruptcy  to  set  aside 
bankrupt's  sale  as  being  in  fraud  of  creditors;  Prusa  v.  Everett,  78  Neb. 
258, 113  N.  W.  573,  holding  heirs  and  beneficiaries  under  will  could  sue  to 
recover  assets  of  estate,  making  administrator  de  bonis  non  party  when  he 
refused  to  act;  dissenting  opinion  in  Wahl  v.  Franz,  lOj)  Fed.  696,  40 
C.  C.  A.  638,  majority  holding  proceeding  for  probate  of  will  is  not  re- 
movable; Green  v.  Creighton,  23  How.  106,  16  L.  Ed.  423,  holding  United 
States  equity  courts  have  jurisdiction  over  executors  in  favor  of  creditors 
and  l^atees;  Borer  v.  Chapman,  119  U.  S.  600,  SO  L.  Ed.  537,  7  Sup.  Ct. 
348,  sustaining  proceedings  to  charge  estate  distributed  by  probate  court  in 
California;  Pratt  v.  Curtis,  2  Low.  89,  6  Bank.  Reg.  141,  Fed.  Cas.  11,375, 
entertaining  bill  by  assignee  in  bankruptcy  to  set  aside  deed  on  ground  of 
fraud;  Pullman  v.  Stebbins,  51  Fed.  12,  holding  creditor's  bill  may  be 
maintained  to  reach  assets  of  dissolved  corporation;  Postlewait  v.  Howes, 
3  Iowa,  383,  allowing  bill  by  creditor  to  reach  property  purchased  with 
money  of  deceased  debtor;  Ticonic  Bank  v.  Harvey,  16  Iowa,  147,  allowing 
creditors  to  maintain  bill  to  follow  property  standing  in  wife's  name;  Mc- 
Cartney y.  Bostwick,  32  N.  T.  60,  entertaining  bill  to  enforce  trust  against 
lands  conveyed  by  debtor  to  wife ;  Shell  v.  Boyd,  32  S.  C.  363,  11  S.  E.  206, 
entertaining  bill  by  administrator  de  bonis  non  to  set  aside  conveyance, 
though  judgment  ineffective;  National  Tradesmen's  Bank  v.  Wetmore,  124 
N.  Y.  251,  26  N.  E.  550,  entertaining  bill  to  set  aside  fraudulent  convey- 
ance without  the  performance  of  legal  requisites;  Cole  v.  Terrell,  71  Tex. 
553,  554,  9  S.  W.  670,  setting  aside  conveyance  made  by  continuing  tres- 
passer in  favor  of  owner  of  land. 

Distinguished  in  Ganow  v.  Denny,  68  Neb.  709,  94  N.  W.  960,  suit  in 
equity  will  not  lie  to  restrain  solvent  party  from  trespassing  on  personalty, 
or  from  mere  oral  assertion  of  title  thereto;  Stewaft  v.  National  Union 
Bank,  2  Abb.  (U.  S.)  432,  Fed.  Cas.  13,435,  holding  creditor  not  entitled 
to  equitable  relief;  Walker  v.  Brown,  63  Fed.  209,  11  C.  C.  A.  135,  dis- 
missing bill  where  the  demand  against  administrator  was  purely  a  legal 
one. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St.  Rep. 

287. 
Creditors'  bills,  and  proceedings  in  equity  in  aid  of  executions.    Note, 

90  Am.  Dec.  289,  290,  292. 
Exception  to  rule  requiring  creditor  to  reduce  his  claim  to  judgment 

before  suing  to  set  aside  fraudulent  conveyance.    Note,  1  Aim.  Oaa. 
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Conditions  precedent  to  equitable  remedies   of  creditors.    Note,  23 
L.  R.  A.  (N.  8.)  111. 

While  creditor  can  always  maintain  a  bill  against  an  administrator  for 
tbe  discoyery  of  assets  and  the  payment  of  his  debt,  third  party  oiui  be  joined 
as  administrator  only  when  there  is  some  snillcient  reason  therefor. 

Approved  in  Becker  v.  Anderson,  6  Neb.  604,  upholding  action  of  credi- 
tors of  insolvent  estate  against  executor,  a  fraudulent  mortgagee;  Bate  v. 
Graham,  11  N.  Y.  241,  allowing  joinder  where  administrai;pr  con<^urs  with 
vendee  in  maintaining  the  fraud;  Beatty  v.  Hinckley,  17  Blatchf.  399,  1 
Fed.  386,  holding  bill  alleging  executrix  had  assets  of  estate,  also  property 
fraudulently  conveyed,  not  multifarious;  Bern  v.  Shoemaker,  10  S.  D.  457, 
74  N.  W.  240,  allowing  heir  to  sue  for  recovery  of  lands  where  administra- 
tor refuses. 

Distinguished  in  Daniels  v.  Smith,  68  Iowa,  678,  12  N.  W.  600,  refasins: 
permission  to  sue  administrator  after  settlement;  Smith  v.  Everett,  50 
Miss.  580,  holding  sureties  on  administrator's  bond  not  properly  joined  in 
equitable  proceedings  against  administrator;  Beatty  v.  Downing,  96  Ya. 
454,  31  S.  E.  613,  holding  sole  legatee  cannot  join  as  defendants  adminis- 
trator and  alleged  debtor  of  estate. 

In  action  brought  against  administrator  and  third  person,  failure  to 
allege  that  administrator  had  been  requested  to  sue  and  had  refused  wlU  be 
excused,  where  facts  show  that  such  request  would  have  been  useless. 

Approved  in  Pullman  v.  Stebbins,  51  Fed.  13,  excusing  demand  where 
trustee  interested  \m  maintaining  fraud;  Richmond  Cedar  Works  v.  Buck- 
ner,  181  Fed.  426,  holding  District  Court  had  jurisdiction  to  render  decrees 
against  joint  defendants  residing  in  district  and  served,  though  others 
were  not  within  jurisdiction;  Richardson  v.  Green,  61  Fed.  431,  9  C.  C.  A. 
565,  holding  where  bill  in  suit  to  set  aside  will  for  forgery  fails  to  allege 
its  probate,  answer  alleging  that  fact  cures  defect  in  bill;  Reager  v.  Chap- 
pelear,  104  Ya.  17,  51  S.  E.  171,  upholding  suit  by  distributee  against  ad- 
ministrator and  debtor  of  estate  when  both  are  necessary  parties  for 
settlement  of  estate  and  each  was  indebted  to  estate,  and  administrator 
had  not  charged  own  debt  nor  attempted  to  collect  debtor's. 

Under  act  of  Congress  of  1839,  the  Jurisdiction  of  the  Circuit  Court  is 
not  defeated  because  person  named  as  defendant  is  not  an  inhabitant  of,  nor 
found  within  the  district  where  the  suit  is  brought,  but  such  absent  parties 
are  unaffected  by  the  decree  which  binds  only  those  properly  in  court. . 

Approved  in  Cabaniss  v.  Reco  Min.  Co.,  116  Fed.  323,  54  C.  C.  A.  190, 
holding  where  indispensable  parties  to  suit  by  trustees  on  behalf  of  credi- 
tors of  partnership  against  a  corporation  for  an  accounting  are  residents 
of  same  State,  as  complainant  Federal  court  has  no  jurisdiction; 
dissenting  opinion  in  Barney  v.  Baltimore,  6  Wall.  289,  18  L.  Ed.  828, 
majority  dismissing  bill  where  all  cotenants  not  subject  to  jurisdiction  of 
court;  Smith  v.  Ford,  48  Wis.  146,  2  N.  W.  151,  holding  nonjoinder  of 
trustee  not  preventing  a  decree  against  cestui  que  trust  atfll  grantor* 
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Where  decree  InvolTie  tbe  rUtbts  of  aa  abtent  person,  the  conrt  will  not, 
in  the  aheence  of  such  partj,  make  decree  as  to  the  parties  before  it  if  complete  . 
Justice  cannot  be  done  without  aifecting  the  rights  of  sach  absent  party. 

Approved  in  Bogart  v.  Southern  Pacific  Co.,  228  U.  S.  147,  57  L.  Ed.  778, 
33  Sup.  Ct.  497,  holding  dismissal  of  case  transferred  from  State  to  Fed- 
eral court  for  want  of  indisx)ensable  party  not  reviewable  on  appeal; 
Minnesota  v.  Northern  Securities  Co.,  184  U.  S.  237,  46  L.  Ed.  516,  22  Sup. 
Ct.  323,  holding  minority  stockholders  of  merged  corporations  are  not  rep- 
resented by  merger  corporation ;  Shields  v.  Barrow,  17  How.  141,  15  L.  Ed. 
161,  refusing  to  set  aside  compromise  when  only  two  of  six  indorsers  are 
before  the  court ;  Greene  v.  Sisson,  2  Curt.  177,  Fed.  Cas.  5.768,  holding,  all 
eestuis  que  trust  must  be  made  parties  in  an  accounting  for  trust  fund; 
Florence  Sewing  Machine  Co.  v.  Singer  Mfg^.  Co.,  8  Blatchf .  129,  Fed.  Cas. 
4884,  refusing  to  entertain  bill  for  accounting  where  all  licensors  were  not 
made  parties;  Collins  Mfg.  Co.  v.  Ferguson,  54  Fed.  722,  sustaining  de- 
murrer to  bill  where  necessary  parties  of  different  jurisdictions  were 
joined  but  not  served;  dissenting  opinion  in  Florida  v.  Georgia,  17  How. 
508,  15  L.  Ed.  200,  majority  allowing  United  States  to  be  heard  in  matter 
affecting  boundaries  of  two  States;  Ober  v.  Gallagher,  93  U.  S.  204, 
23  L.  Ed.  831,  jurisdiction  over  defendant  citizen  of  Tennessee*  vested 
in  Circuit  Court  of  Arkansas  upon  service  there;  Kellum  v.  Emerson, 
2  Curt.  84,  Fed.  Cas.  7669,  holding  an  accounting  will  not  be  rendered 
in  absence  of  one  of  four  owners;  Stafford  v.  Twitchell,  33  La.  Ann.  524, 
holding  United  States  Circuit  Court  without  jurisdiction  when  somd  of 
defendants  are  residents  of  same  State  as  plaintiff;  in  argume^nt  of  counsel 
in  Lee  v.  Kaufman,  3  Hughes,  77,  Fed.  Cas.  8191,  to  proposition  that  conrt 
had  no  jurisdiction  to  proceed  where  title  of  United  States  would  be  af- 
fected. 

Prior  encumbrancer  is  a  iiroper  and  necessary  party  to  bill  seeking  to 
sen  land  free  from  snch  encumbrance. 

Approved  in  Boatmen's  Bank  v.  Fritrien,  136  Fed.  660,  68  C.  C.  A.  288, 
determining  existence  of  separate  causes  of  action  in  bill,  within  24  Stat. 
552,  §  2,  and  25  Stat.  433,  c.  866 ;  Suth^-land  v.  Lake  Superior  etc.  Co., 
9  Bank.  Reg.  303,  23  Fed.  Cas.  461,  holding  prior  encumbrancers  necessary 
parties  where  there  are  substantial  doubts  as  to  amounts  due  them;  Con- 
oUy  V.  Wells,  33  Fed.  208,  sustaining  demurrer  to  bill  where  coexecutor 
could  not  be  made  party;  McClure  v.  Adams,  76  Fed.  901,  holding  pur- 
chaser under  foreclosure  sale  took  clear  title  as  against  prior  mortgagee; 
Masters  v.  Templeton,  92  Ind.  452,  holding  prior  encumbrancer  bound  by 
decree  foreclosing  subsequent  mortgage;  Randall  v.  Lower,  98  Ind.  262, 
holding  purchaser  bound  by  decree  in  foreclosure  suit;  Hefner  v.  North- 
western Life  Ins.  Co.,  123  U.  S.  764,  31  L.  Ed.  312,  8  Sup.  Ct.  340,  holding 
decree   in  foreclosure  suit  adjudging  tax  title,  invalid,  conclusive. 

Effect  of  foreclosure  as  to  first  mortgagee  where  mortgage  foreclosed 
is  subsequent  to  his.    Note,  80  Am.  Dec.  714,  716. 
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Right  of  foreclosure  on  default  in  payment  of  mortgage.    Note,  18 
£.  B.  0.  490. 

Court  may  order  encumbered  land  sold,  subject  to  such  encumbrance. 
Wbere  prior  encumbrancer  is  not  subject  to  Jurisdiction  of  court,  or  cannot 
be  Joined  without  defeating  its  jurisdiction,  such  encumbrancer,  the  ▼alidlty 
of  the  encumbrance  being  admitted,  may  be  dispensed  with  as  party. 

Approved  in  Bryan  v.  May,  9  App.  D.  C.  390,  holding  court  could  order 
sale  subject  to  encumbrance;  Jerome  v.  McCarter,  94  U.  S.  736,  24  L.  Ed. 
137,  holding  in  suit  by  junior  mortgagee  to  foreclose  mortgage,  prior  mort- 
gagees not  necessary  parties ;  Shepherd  v.  Pepper,  133  U.  S.  651,  33  L.  Ed. 
716,  10  Sup.  Ct.  446,  ordering  sale  of  entire  encumbered  property  on  appli- 
cation of  junior  mortgagee;  Martin  v.  Fort,  83  Fed.  23,  27  C.  C.  A.  428, 
holding  unnecessary  to  join  colegatees  in  action  to  establish  right  to  share 
of  estate;  Kelly  v.  Alabama  etc.  R.  R.  Co.,  58  Ala.  499,  dispensing  with 
State  as  a  party  in  foreclosure  proceedings;  Hefner  v.  Northwestern  Life 
Ins.  Ck>.,  123  U.  S.  754,  31  L.  Ed.  312,  8  Sup.  Ct.  340,  holding  decree  in  fore- 
closure suit  adjudging  tax  title  subsequent  to  mortgage  invalid,  conclusive; 
Carey  v.  Houston  etc.  R.  R.  Co.,  161  U.  S.  132,  40  L.  Ed.  644,  16  Sup.  Ct. 
543,  holding  jn  suit  to  foreclose  general  mortgage  prior  encumbrancers  not 
necessary  parties;  Sutherland  v.  Lake  Superior  Ship  Canal  etc.  Co.,  9 
Bank.  Reg.  303,  309,  23  Fed.  Cas.  461,  463,  holding  prior  encumbrancers 
necessary  parties  where  substantial  doabts  as  to  amounts  due;  Converse 
v.  Michigan  Daiiy  Co.,  45  Fed.  19,  holding  mortgagee  can  make  judgment 
creditors  claiming  prior  liens  parties  to  foreclosure  suit;  McClure  v.  Ad- 
ams, 76  Fed.  901,  holding  purchaser  under  foreclosure  sale  took  clear  title 
as  against  prior  mortgagee ;  Oilman  v.  New  Orleans  etc.  R.  R.  Co.,  72  Ala. 
586,  holding  in  action  upon  bonds  indorsed  by  State,  State  may  be  dis- 
pensed with  as  a  party. 

14  How.  88-52,  14  L.  Ed.  316,   KENNETT  ▼.  CHAMBEB8. 

« 

Recognition  of  State  as  independent  belongs  ezdusiYely  to  the  political 
department  of  goyemment.  Until  puch  recognition  the  Judicial  tribunals  are 
bound  to  consider  the  old  order  of  things  as  continued. 

Approved  in  In  re  McConaughy,  106  Minn.  415,  119  N.  W.  417,  holding 
whether  Constitution  shall  be  amended  is  political  question;  Phillips  y. 
Payne,  92  U.  S.  132,  23  L.  Ed.  649,  holding  citizen  estopped  from  question- 
ing validity  of  retrocession  of  territory  to  Virginia;  The  Hornet,  2  Abb. 
(U.  S.)  40,  Fed.  Cas.  6705,  refusing  to  admit  representatives  of  Republic 
of  Cuba  to  standing  as  parties  in  judicial  proceedings;  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  289,  and  United 
States  V.  One  Hundred  Barrels  Cement,  27  Fed.  Cas.  293,  holding  state  of 
hostility  still  continued  in  absence  of  decision  of  political  department  to 
contrary;  United  gtates  v.  Fifteen  Hundred  Bales  Cotton,  27  Fed.  Cas. 
328,  holding  proclamation  of  President  necessary  to  re-establish  commer- 
cial intercourse  between  Louisiana  and  Tennessee;  Ambrose  Light,  25  Fed. 
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418,  refusing  to  recognize  commission  by  insurgents  to  carry  on  marifime 
war;  James  G.  Swan,  50  Fed.  Ill,  forfeiting  a  vessel  found  sealing  within 
limits  fixed  by  Congress;  The  Itala,  56  Fed.  610,  5  C.  C.  A.  608,  holding 
Congressional  Party  of  Chili  not  entitled  to  rights  of  belligerents;  Baxter 
V.  Brooksy  29  Ark.  190,  holding  decision  of  General  Assembly  as  to  which 
one  of  two  persons  is  Governor,  final;  Perkins  v.  Roger,  35  Ind.  156,  9 
Am.  Bep.  664,  collecting  cases  and  holding  statute  of  limitations  still  sus- 
pended though  hostilities  had  ceased;  Simpson  v.  Loving,  3  Bush,  460, 
96  Am.  Dec.  253,  holding  officer  under  unrecognized  provisional  govern- 
ment without  power  to  take  acknowledgments;  Thomburg  v.  Harris,  3 
Cold.  169,  holding  Tennessee  not  vested  with  rights  of  sovereignty  author- 
izing it  to  issue  currency;  United  States  v.  Trumbull,  48  Fed.  104,  the 
court  being  of  opinion  that  Congressional  Party  of  Chili  not  a  '''People"; 
dissenting  opinion  in  Scheible  v.  Bacbo,  41  Ala.  460,  majority  holding  upon  • 
principles  of  international  law,  governments  of  Confederate  States  were 
governments  de  facto ;  Jewell  v.  Gilbert,  64  N.  H.  16^  10  Am.  St.  Bep.  360, 
5  Atl.  82,  holding  deputy  appointed  by  sheriff  an  officer  de  facto,  although 
not  appointed  under  seal;  Wright  v.  Overall,  2  Cold.  341,  refusing  assent 
to  the  proposition  that  the  Confederate  States  constituted  an  independent 
government. 

In  order  to  ascertain  whether  government  lias  acknowledged  the  inde- 
pendence of  a  State,  the  judicial  trihunals  will  notice  pnhlic  documents  bear- 
ing on  the  matter.  • 

Approved  in  Jones  v.  United  States,  137  U.  S.  214,  215,  34  L.  Ed.  696, 
11  Sup.  Ct.  84,  holding  the  Island  of  Navassa  appertaining  to  United 
States. 

Contract  being  absolutely  void  at  the  time  it  was  made  can  derive  no 
force  or  validity  from  events  which  afterward  occur. 

Approved  in  Hennen  v.  Gilman,  20  La.  Ann.'  242,  96  Am.  Dec.  398,  hold- 
ing a  contract  void  entered  into  between  residents  of  North  and  South 
during  hostilities ;  Overby  v.  Overby,  21  La.  Ann.  494,  holding  contract  of  / 
agency  entered  into  between  a  citizen  of  United  States  and  an  insui^ent 
void. 

Contract,  consideration  of  which  is  used  for  purposes  in  contravention  of 
neutral  obligations  of  the  United  States,  is  not  void,  unless  such  purposes  form 
part  of  the  agreement. 

Approved  in  Green  v.  Collins,  3  Cliff.  500,  Fed.  Cas.  5755,  holding  con- 
tract for  sale  of  liquors  valid  in  Rhode  Island  enforceable  in  courts  of 
Massachusetts ;  Hill  v.  Spear,  50  N.  H.  278,  9  Am.  Rep.  229,  holding  sale 
of  liquors  in  New  York  valid,  though  such  liquors  were  sold  in  New  Hamp- 
shire contrary  to  its  laws. 

United  States  courts  will  not  enforce  contract  made  in  violation  of  the 
laws  of  the  United  States,  or  in  contravention  of  its  policy,  or  in  conHict  with 
saMsting  treaties  with  foreign  nations. 
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Approved  in  Grosman  v.  Union  Trust  Co.,  228  Fed.  612,  holding  contract, 
though  valid  where  made,  not  enforceable  in  Stale  where  it  is  in  disre- 
gard of  public  policy;  The  Fri,  154  Fed.  337,  83  C.  C.  A.  206,  holding  con- 
tract valid  where  made,  enforceable  in  Federal  court  when  no  part  is  to  be 
performed  in  United  States;  Ex  parte  Reaves,  121  Fed.  850,  holding  void 
enlistment  of  lad  under  eighteen  without  father's  consent ;  Johnson  v.  Van 
Wyck,  4  App.  D.  C.  321,  41  L.  B.  A.  520,  holding  deed,  void  as  champertous 
and  opposed  to  public  policy,  did  not  vest  title;  Gandolfo  v.  Hartman,  49 
Fed.  182,  16  L.  B.  A.  278,  refusing  to  enforce  stipulation  not  to  convey 
land  to  a  Chinaman;  Pettit  v.  Pettit,  32  Ala.  308,  holding  a  contract  void 
for  the  sale  of  a  reservation  under  the  Treaty  of  1832;  Patton  v.  Gilmer, 
42  Ala.  556,  94  Am.  Dec.  668,  holding  void,  contract  entered  into  for  the 
purpose  of  securing  aid  against  general  goveiiiment;  Lawson  v.  Miller,  44 
'Ala.  626,  4  Am.  Bep.  150,  holding  promissory  note  payable  in  Alabama  for 
a  loan  of  Confederate  notes  ill^al  and  void ;  Ingersoll  v.  Campbell,  46  Ala. 
286,  holding  a  contract  to  run  a  blockade  void;  Uhlig  v.  Garrison,  2  Dak. 
Ter.  97,  98,  2  N.  W.  256,  257,  holding  void  a  contract  for  the  lease  of  land 
exclusively  reserved  for  the  use  of  Indians;  Clements  v.  Graham,  24  La. 
Ann.  446,  holding  suit  not  maintainable  to  recover  for  supplies  furnished 
Confederate  army;  Drexler  v.  Tyrrell,  15  Nev.  132,  holding  illegal,  mort- 
gage executed  for  the  purpose  of  placing  property  beyond  operation  of 
revenue  laws;  Pickens  v.  Eskridge,  42  Miss.  120,  holding  promissory  note 
•void,  given  in  consideration  that  payee  would  serve  as  substitute  in  Con- 
federate army ;  Wood  v.  Stone,  2  Cold.  373,  88  Am.  Dec.  603,  holding  con- 
tract for  purchase  of  a  gun  to  be  used  in  rebel  army  void;  Hamilton  v. 
Nowlin,  5  Cold.  85,  refusfng  to  allow  suit  on  note  given  for  purchase  of 
horse  for  Confederate  service;  Fox  v.  Gardner,  21  Wall.  480,  22  L.  Ed.  687» 
holding  acceptors  not  liable  on  draft  drawn  in  favor  of  creditors  of  insol- 
vent debtor;  dissenting  opinion  in  Scheible  v.  Bacho,  41  Ala.  453,  456,  ma- 
jority holding  that  executory  contract  based  on  loan  of  Confederate  treas- 
ury notes  enforceable;  dissenting  opinion  in  McElvaine  v.  Mudd,  44  Ala. 
67,  73,  majority  holding  promissory  note  given  to  secure  purchase  price  of 
slaves  valid;  Hill  v.  Erwih,  44  Ala.  668,  holding  the  word  "dollars"  in 
promissory  note  did  not  make  note  payable  in  Confederate  money;  Lyon 
V.  Kent,  45  Ala.  662,  holding  void,  contract  between  citizen  of  insurgent 
State  and  one  of  loyal  State ;  dissenting  opinion  in  Sandidge  v.  Sanderson, 
21  La.  Ann.  766,  majority  holding  holder  of  promissory  note  can  recover  for 
part  of  obligation  not  illegal ;  Cutler  v.  Thomas,  25  Vt.  77,  holding  liability 
of  members  of  an  unincorporated  joint-stock  company  governed  by  law  of 
Canada. 

Distinguished  in  Kershaw  v.  Kelsey,  lOQ  Mass.  566,  97  Am.  Dec.  129, 
holding  lessor  can  maintain  action  on  lease  made  in  a  rebel  State  during- 
Civil  War;  Green  v.  Sizer,  40  Miss.  560,  holding  executory  contracts  based 
on  consideration  of  Confederate  money  and  Mississippi  treasury  notes 
valid;  The  Spartan,  25  Fed.  52,  holding  damages  might  be  recovered  for 
breach  of  contract  to  run  blockade. 
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Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec.  627.  / 
Duty  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  B.  R.  0.  907. 

14  How.  52-69,  14  L.  Bd.  822,  WISWAIJ.  ▼.  SAMPSON. 

Wbere  property  is  taken  into  possession  of  the  court  through  its  receiver, 
the  court  in  administering  upon  such  fund  will  take  care  not  to  destroy  prior 
liens  or  encumbrances,  "but  win  adopt  proper  measures,  by  reference  to  master 
or  otherwise,  to  ascertain  and  bring  them  before  it. 

Approved  in  Dayton  v.  Stanard,  241  U.  S.  589,  60  L.  Ed.  1192,  36  Sup. 
Ot.  695,  sale  for  taxes  add  special  assessments  of  realty  belonging  to  bank- 
rupt estate,  then  in  course  of  administration  in  bankruptcy  court,  are  in- 
valid where  made  without  leave  of  court;  Johnson  v.  Southern  Bldg.  &  L. 
Aissn.,  132  Fed.  542,  543,  tax  deed  executed  after  property  is  in  hands  of  re- 
ceiver for  mortgagee  is  void ;  Marden  v.  Starr,  107  Fed.  201,  holding  under 
Bums'  Ind.  Rev.  Stats.  1894,  §  §  1286,  1287,  anyone  other  than  defendant 
to  attachment  may  sue  sheriff  acting  under  attachment ;  Bowman  v.  Harris, 
96  Fed.  918,  holding  where  Federal  court  appoints  receiver  of  insolvent 
corporation  it  may  determine  all  claims  of  or  against  receivers  independent 
of  citizenship;  Smith  v.  Nursery  etc.  Seed  Co.,  109  Iowa,  66,  79  N,  W.  458, 
holding  court  may  authorize  receiver  to  pay  attaching  creditors  in  prefer- 
ence to  general  creditors,  out  of  proceeds  of  attached  property;  De  Visser 
V.  Blackstone,  6  Blatchf.  237,  Fed;  Cas.  38^0,  ordering  certain  sum  to  be 
set  aside  out  of  proceeds  to  satisfy  defendants'  claims ;  Senter  v.  Williams, 
61  Ark.  194,  64  Am.  St.  Rep.  202,  32  S.  W.  491,  postponing  creditors  to 
rights  of  other  creditors  setting  aside  fraudulent  conveyance;  Jackson  v. 
Holbrook,  36  Minn.  499,  501,  1  Am.  St.  Rep.  687,  689,  32  N.  W.  854,  855, 
holding  purchaser  at  sale  upon  junior  judgment  takes  subject  to  lien  of 
senior  judgment ;  Metropolitan  Trust  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  25 
Fed.  762,  holding  mortgage,  though  unrecorded,  a  prior  lien  to  lien  of  judg- 
ment; Lamb  v.  Ewing,  54  Fed.  273,  4  C.  C.  A.  320,  holding  ancillary  pro- 
ceedings supported  by  jurisdiction  of  original  action;  In  re  Hall  &  Stilson 
Co.,  73  Fed.  536,  recognizing  lien  but  refusing  leave  to  sell  under  execution 
of  State  court;  Continental  National  Bank  v.  Heilman,  81  Fed.  42,  dis- 
missing bill  where  creditor  of  deceased  person  neglects  for  three  years  to 
file  bill;  Gardner  v.  Caldwell,  16  Mont.  226,  40  Pac.  592,  restraining  the 
levying  of  execution \ipon  property  in  hands  of  receiver;  Wolling  v.  Miller, 
108  N.  Y.  177,  2  Am.  St.  Rep.  402,  15  N.  E.  66,  holding  lien  of  execution 
not  destroyed  by  appointing  of  receiver;  Ex  parte  Spragins,  44  S.  C.  77, 
21  S.  E.  547,  holding  judgment  creditors  entitled  to  priority  in  distribution 
of  proceeds  in  order  of  their  liens;  Garden  City  Banking  etc.  Co.  v.  Geil- 
fuss,  86  Wis.  622,  624,  57  N.  W.  352,  353,  holding  appointment  of  receiver 
•did  not  inralidate  assignment  for  benefit  of  creditors. 

Distinguished  in  Pardee  v.  Aldridge,  189  U.  S.  433,  47  L.  Ed.  886,  24 
Sup.  Ct.  516,  holding  foreclosure  of  mortgage  is  not  proceeding  in  rem  so 
that  persons  not  parties  will  be  bound. 
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Ooort  will  appoint  receiyer  even  against  one  holding  possession  under 
legal  title  where  such  interest  has  been  wrongfully  obtained. 

Approved  in  Garden  City  Banking  etc.  Co.  v.  Geilfoss,  86  Wis.  622,  57 
N.  W.  352,  refusing  to  appoint  receiver  where  corporation  had  made  valid 
assignment.  * 

Distinguished  in  Ryder  v.  Bateman,  93  Fed.  30,  31,  refusing  receiver 
where  defendants  hold  possession  claiming  absolute  ownership. 

Beceiver  is  appointed  to  retain  the  property  for  the  benefit  of  the  one 
ultimately  entitled.  When  such  person  is  ascertained  the  receiver  becomes  bis 
receiver.  , 

Approved  in  In  re  John  L.  Nelson  &  Bros.  Co.,  149  Fed.  594,  where  bank- 
ruptcy proceedings  are  terminated  because  bankrupt  not  subject  to  bank- 
ruptcy law,  attachments  levied  after  order  of  dismissal  are  not  prior  to 
those  levied  prior  to  such  order;  Detroit  etc.  R.  R.  Co.  v.  Campbell,  140 
Mich.  390,  103  N.  W.  859,  existence  of  receivership  under  creditor's  bill 
does  not  divest  corporation  of  right  to  condemn  land  for  right  of  way; 
Joslin  V.  Williams,  76  Neb.  604,  112  N.  W.  ^43,  holding  value  of  mort- 
gagor's homestead  could  not  be  diminished  by  costs  of  receivership  when 
it  was  finally  determined  that  receiver  should  not  have  been  appointed; 
Union  National  Bank  of  Chicago  v.  Bank  of  Kansas  City,  136  U.  S.  236, 
34  L.  Ed.  346,  10  Sup.  Ct.  1017,  holding  appointment  of  receiver  did  not 
affect  deed  of  trust  simultaneously  executed ;  Central  Trust  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  86  Fed.  38,  refusing  to  direct  receiver  to  turn  over  property 
to  trustee  in  insolvency;  Central  Trust  Co.  v.  Worcester  Cycle  Mfg.  Co., 
93  Fed.  717,  35  C.  C.  A.  547,  holding  creditors  not  affected  by  receivership 
on  appl^ation  of  mortgage;  White  v.  Kansas  etc.  R.  R.  Co.,  52  Iowa,  102, 
2  N.  W.  1020,  holding  judgment  against  receive^  not  a  lien  upon  property 
in  hands  of  purchasers;  Garden  City  3anking  etc.  Co.  v.  Geilfuss,  86  Wis. 
622,  57  N.  W.  352,  holding  appointment  of  receiver  did  not  invalidate  assign- 
ment for  benefit  of  creditors. 

Possession  of  the  receiver  is  possession  of  court. 
Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  371,  13  Ann.  Cas. 
1155,  52  L.  Ed.  533,  28  Sup.  Ct.  406,  holding  recover  acted  under  direction 
of  court  and  liabilities  incurred  were  chargeable  against  property,  and  not 
against  parties  at  whose  instance  he  was  appointed ;  HPitz  v.  Jenks,  186  U.  S. 
166,  168,  46  L.  Ed.  855,  856,  22  Sup.  Ct.  602,  applying  principle  to  sale  by 
trustee  under  trust  deed;  Waters  v.  Shinn,  178  Fed.  355,  holding  property 
was  in  custodia  legis,  though  receiver's  powers  limited  to  taking  inventory 
of  property;  Swope  v.  Villard,  61  Fed.  420,  holding  bill  by  stockholder  in 
suit  by  him  upon  cause  of  action  accruing  to  corporation  in  hands  of  re- 
ceiver must  show  that  he  has  asked  court  to  direct  receiver  to  Slie ;  Campau 
v.  Detroit  Driving  Club,  130  Mich.  422,  90  N.  W.  50,  holding  sale  of  property 
on  execution,  without  leave  of  court,  while  property  is  in  possession  of  re- 
ceiver, is  contempt  of  court,  illegal,  and  void;  Colbum  v.  Yanti8,-176  Mo. 
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684,  76  S.  W.  656,  holding  if  proi>6rt7  is  in  possession  of  receiver  appointed 
by  court  on  showing  that  there  was  an  existing  mortgage  on  land  prior  to 
interest  of  either  litigant,  and  neither  receiver  nor  purchaser  at  foreclosure 
is  made  party,  prevailing  party  in  appellate  court  is  not  entitled  to  be  re- 
stored to  possession  as  against  such  purchaser  or  receiver;  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  297,  84  L.  Ed.  418, 10  Sup.  Ct.  1023,  holding  under 
fire  insurance  policy  change  of  receiver  not  a  change  of  possession;  Porter 
y.  Sabin,  149  U.  S.  479,  87  L.  Ed.  818, 13  Sup.  Ct.  1010,  holding  stockholders 
cannot  maintain  action  in  United  States  court  against  State  receiver; 
Kennedy  v.  Indianapolis  etc.  R.  R.  Co.,  2  Flipp.  707,  3  Fed.  99,  holding 
action  for  tort  must  be  brought  against  receiver  in  court  appointing  him; 
Dugger  V.  Collins,  69  Ala.  330,  holding  execution  sale  of  lands  in  possession 
of  receiver  void ;  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  456,  25  Am.  St.  Rep.  206, 
13  L.  B.  A.  756,  27  Pac.  770,  holding  question  of  receiver's  liability  one  for 
the  court  appointing  him;  Ohio  etc.  R.  R.  Co.  v.  Davis,  23  Ind.  560,  85  Am. 
Dec  488,  holding  corporation  not  liable  for  the  act  of  any  servant  of  a 
receiver ;  Smith  v.  Harris,  135  Ind.  630,  35  N.  E.  986,  holding  where  receiver 
dies  the  court  still  has  possession  of  assets ;  Gardner  v.  Caldwell,  16  Mont. 
226,  40  Pac.  592,  restraining  the  levying  of  execution  upon  property  in  hands 
of  receiver;  State  v.  Bank  of  State,  1  S.  C.  70,  holding  State  claim  must  be 
presented  to  Court  of  Chancery. 

Any  Interference  with  possession  of  receiver  without  leave  of  the  court 
appointing  him  will  be  contempt  on  the  part  of  the  person  so  interfering. 

Approved  in  In  re  Endl,  99  Fed.  916,  holding  bankruptcy  court  will,  on 
petition  of  trustee,  order  constable  taking  property  from  trustee  by  State 
process,  to  restore  the  same;  Keegan  v.  King,  96  Fed.  760,  holding  bank- 
mptcy  court  will,  on  petition  of  trustee,  enjoin  further  prosecution  of  suit 
in  State  court  by  claimant  of  bankrupt's  property;  In  re  Tyler,  149  U.  S. 
181,  87  L.  Ed.  695,  13  Sup.  Ct.  789,  committing  sheriff  of  State  court  for 
seizing^roperty  in  custody  of  Federal  Court;  Phelps  v.  Sellick,  8  Bank. 
Reg.  394, 19  Fed.  Cas.  465,  holding  mortgagee  in  contempt  for  proceeding  in 
State  court  after  notice,  of  bankruptcy  proceedings ;  Kennedy  v.  Indianapolis 
etc.  R.  R.  Co.,  2  Flipp.  707,  3  Fed.  99,  holding  action  for  tort  against  re- 
ceiver must  be  brought  in  court  appointing  him;  Hale  v.  Duncan,  11  Fed. 
Cas.  186,  sustaining  demurrer  to  suit  against  receiver ;  Mulcahey  v.  Strauss, 
151  111.  80,  81,  37  N.  E.  704,  holding  failure  to  obtain  leave  does  not  affect 
jurisdiction  of  court  to  sell  property;  Gardner  v.  Caldwell,  16  Mont.  226, 
40  Pac.  592,  restraining  the  levying  of  execution  upon  property  in  hands  of 
receiver;  Chautauqua  County  Bank  v.  Risley,  19  N.  Y.  377,  75  Am.  Dec  352, 
holding  sale  of  property  not  affected  by  selling  without  leave  of  court. 

Denied  in  Petaluma  Savings  Bank  v.  Superior  Court,  111  Cal.  500,  501, 
44  Pac.  181,  holding  no  contempt  to  enforce  judgment  lien  after  appoint- 
ment of  receiver  in  alimony  proceedings. 
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Oonrt  will  appoint  receiver  even  against  one  holding  possession  under 
legal  title  where  such  interest  has  been  wrongfolly  obtained. 

Approved  in  Garden  City  Banking  etc.  Co.  V.  Geilfuss,  86  Wis.  622,  57 
N.  W.  362,  refusing  to  appoint  receiver  where  corporation  had  made  valid 
assignment.  * 

Distinguished  in  Ryder  v.  Bateman,  93  Fed.  30,  31,  refusing  receiver 
where  defendants  hold  possession  claiming  absolute  ownership. 

■ 

Beceiver  is  appointed  to  retain  the  property  for  the  benefit  of  the  one 
ultimately  entitled.  When  such  person  is  ascertained  the  receiver  becomes  his 
receiver.  , 

Approved  in  In  re  John  L.  Nelson  &  Bros.  Co.,  149  Fed.  594,  where  bank- 
ruptcy proceedings  are  terminated  because  bankrupt  not  subject  to  bank- 
ruptcy law,  attachments  levied  after  order  of  dismissal  are  not  prior  to 
those  levied  prior  to  such  order;  Detroit  etc.  R.  R.  Co.  v.  Campbell,  140 
Mich.  390,  103  N.  W.  859,  existence  of  receivership  under  creditor's  bill 
does  not  divest  corporation  of  right  to  condemn  land  for  right  of  way; 
Joslin  V.  Williams,  76  Neb.  604,  112  N.  W.  543,  holding  value  of  mort- 
gagor's homestead  could  not  be  diminished  by  costs  of  receivership  when 
it  was  finally  determined  that  receiver  should  not  have  been  appointed; 
Union  National  Bank  of  Qhicago  v.  Bank  of  Kansas  City,  136  U.  S.  236, 
34  L.  Ed.  346,  10  Sup.  Ct.  1017,  holding  appointment  of  receiver  did  not 
affect  deed  of  trust  simultaneously  executed ;  Central  Trust  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  86  Fed.  38,  refusing  to  direct  receiver  to  turn  over  property 
to  trustee  in  insolvency;  Central  Trust  Co.  v.  Worcester  Cycle  Mfg.  Co., 
93  Fed.  717,  35  C.  C.  A.  547,  holding  creditors  not  affected  by  receivership 
on  appl^ation  of  mortgage;  White  v.  Kansas  etc.  R.  R.  Co.,  52  Iowa,  102, 
2  N.  W.  1020,  holding  judgment  against  receive]^  not  a  lien  upon  property 
in  hands  of  purchasers;  Garden  City  3anking  etc.  Co.  v.  Geilfuss,  86  Wis. 
622,  57  N.  W.  352,  holding  appointment  of  receiver  did  not  invalidate  assign- 
ment for  benefit  of  creditors. 

Possession  of  the  receiver  is  possession  of  court. 

Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  371,  13  Ann.  Gas. 
1155,  52  L.  Ed.  533,  28  Sup.  Ct.  406,  holding  recover  acted  under  direction 
of  court  and  liabilities  incurred  were  chargeable  against  property,  and  not 
against  parties  at  whose  instance  he  was  appointed ;  EKtz  v.  Jenks,  185  U.  S. 
166,  168,  46  L.  Ed.  855,  856,  22  Sup.  Ct.  602,  applying  principle  to  sale  by 
trustee  under  trust  deed;  Waters  v.  Shinn,  178  Fed.  355,  holding  property 
was  in  custodia  l^s,  though  receiver's  powers  limited  to  taking  inventory 
of  property;  Swope  v.  Villard,  61  Fed.  420,  holding  bill  by  stockholder  in 
suit  by  him  upon  cause  of  action  accruing  to  corporation  in  hands  of  re- 
ceiver must  show  that  he  has  asked  court  to  direct  receiver  to  siie;  Campau 
V.  Detroit  Driving  Club,  130  Mich.  422,  90  N.  W.  50,  holding  sale  of  property 
on  execution,  without  leave  of  court,  while  property  is  in  possession  of  re- 
ceiver, is  contempt  of  court,  illegal,  and  void;  Colbum  y«  Yantis,-176  Mo. 
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68if  75  S.  W.  656,  holding  if  proi)erty  is  in  possession  of  receiver  appointed 
by  eoort  on  showing  that  there  was  an  existing  mortgage  on  land  prior  to 
interest  of  either  litigant,  and  neither  receiver  nor  purchaser  at  foreclosure 
is  made  party,  prevailing  party  in  appellate  court  is  not  entitled  to  be  re- 
stored to  possession  as  against  such  purchaser  or  receiver;  Thompson  v. 
Phenix  Ins.  Co.,  136  U.  S.  297,  84  L.  Ed.  41S,  10  Sup.  Ct.  1023,  holding  under 
fire  insurance  policy  change  of  receiver  not  a  change  of  possession ;  Porter 
V.  Sabin,  149  U.  S.  479,  37  L.  Ed.  818, 13  Sup.  Ct.  1010,  holding  stockholders 
cannot  maintain  action  in  United  States  court  against  State  receiver; 
Kennedy  v.  Indianapolis  etc.^  R.  R,  Co.,  2  Flipp.  707,  3  Fed.  99,  holding 
action  for  tort  must  be  brought  against  receiver  in  court  appointing  him; 
Dngger  v.  Collins,  69  Ala.  330,  holding  execution  sale  of  lands  in  possession 
of  receiver  void ;  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  455,  25  Am.  St,  Rep.  206, 
18  L  R.  A.  766,  27  Pac.  770,  holding  question  of  receiver's  liability  one  for 
the  court  appointing  him;  Ohio  etc.  R.  R.  Co.  v.  Davis,  23  Ind.  560,  85  Am. 
Dec.  483,  holding  corporation  not  liable  for  the  act  of  any  servant  of  a 
receiver ;  Smith  v.  Harris,  135  Ind.  630,  35  N.  E.  986,  holding  where  receiver 
dies  the  court  still  has  possession  of  assets ;  Gardner  v.  Caldwell,  16  Mont. 
226,  40  Pac.  592,  restraining  the  levying  of  execution  upon  property  in  hands 
of  receiver ;  State  v.  Bank  of  State,  1  S.  C.  70,  holding  State  claim  must  be 
presented  to  Court  of  Chancery. 

Any  interference  with  possession  of  receiver  without  leave  of  the  court 
appointing  him  will  he  contempt  on  the  part  of  the  person  so  interfering. 

Approved  in  In  re  Endl,  99  Fed,  916,  holding  bankruptcy  court  will,  on 
petition  of  trustee,  order  constable  taking  property  from  trustee  by  State 
process,  to  restore  the  same;  Keegan  v.  King,  96  Fed.  760,  holding  bank- 
ruptcy court  will,  on  petition  of  trustee,  enjoin  further  prosecution  of  suit 
in  State  court  by  claimant  of  bankrupt's  property;  In  re  Tyler,  149  U.  S. 
181,  87  L.  Ed.  696,  13  Sup.  Ct.  789,  conunitting  sheriff  of  State  court  for 
seizing^groperty  in  custody  of  Federal  Court;  Phelps  v.  Sellick,  8  Bank. 
Reg.  394, 19  Fed.  Cas.  465,  holding  mortgagee  in  contempt  for  proceeding  in 
State  court  after  notice. of  Bankruptcy  proceedings;  Kennedy  v.  Indianapolis 
etc.  R.  R.  Co.,  2  Flipp.  707,  3  Fed.  99,  holding  action  for  tort  against  re- 
ceiver must  be  brought  in  court  appointing  him;  Hale  v.  Duncan,  11  Fed. 
Cas.  186,  sustaining  demurrer  to  suit  against  receiver;  Mulcahey  v.  Strauss, 
151  111.  80,  81,  37  N.  E.  704,  holding  failure  to  obtain  leave  does  not  affect 
jurisdiction  of  court  to  sell  property;  Gardner  v.  Caldwell,  16  Mont.  226, 
40  Pac.  592,  restraining  the  levying  of  execution  upon  property  in  hands  of 
receiver;  Chautauqua  County  Bank  v.  Risley,  19  N.  Y.  377,  75  Am.  Dec.  362, 
holding  sale  of  property  not  affectbd  by  selling  without  leave  of  court. 

Denied  in  Petaluma  Savings  Bank  v.  Superior  Court,  111  Cal.  500,  501, 
44  Pac.  181,  holding  no  contempt  to  enforce  judgment  lien  after  appoint- 
ment of  receiver  in  alimony  proceedings. 
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Wb^e  receiver  has  been  appointed,  parties  liaving  prior  interests  and  de- 
siring to  enforce  them  most  apply  to  court  either  for  liberty  to  bring  eject- 
ment or  to  be  examined  pro  interesse  sno.  The  court  will  in^nirf  into  such 
demands  and  have  the  property  applied  accordingly. 

Approved  in  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  870, 116  C.  C.  A.  527, 
holding  bankruptcy  court  had  jurisdiction  of  suit  against  receiver  by  cor- 
poration alleging  that  property  seized  and  sold  belonged  to  a  partnei^hip 
indebted  to  corporation,  and  praying  that  fund  be  applied  in  payment  of 
partnership  debts;  Strain  v.  Palmer,  159  Fed.  631,  86  G.  C.  A.  618,  holding 
one  claiming  to  be  owner  of  goods  taken  by  receiver  in  action  against  seller 
properly  presented  petition  asserting  his  claim  in  receivership  proceeding; 
In  re  Eppstein,  166  Fed.  43, 17  L.  R.  A.  (N.  S.)  465,  84  C.  C.  A.  208,  holding 
bankruptcy  court  could  require  persons  having  claims  against  property  in 
possession  of  court  to  present  them  to  court ;  Hurley  v.  Devlin,  151  Fed.  925, 
holding  where  bankrupt  died  pending  bankruptcy  proceedings  seised  of 
realty  in  various  States,  bankruptcy  court  had  jurisdiction  to  determine 
widow's  dower  interest  therein;  Minot  v.  Mastin,  96  Fed.  738,  37  C.  G.  A. 
234,  holding  petition  in  intervention  in  suit  involving  receivership  may  be 
filed  without  leave  of  court;  Washington  etc.  R.  Go.  v.  Martin,  7  D.  C. 
125,  where  one  company  claiming  to  own  franchises  began  equity  suit  to 
secure  rights,  another  company  claiming  same  franchise  could  file  petition 
for  same  purpose  in  that  suit ;  dissenting  opinion  in  J.  B.  McFarlan  Garriage 
Go.  V.  Solanas,  106  Fed.  152,  45  G.  G.  A.  253,  majority  holding  where  parties 
secure  judgment  in  Gircuit  Gourt  against  trustees  in  bankruptcy,  it  is  error 
to  remit  plaintiffs  to  bankruptcy  court  for  protection  of  rights  under  judg- 
ment; Savannah  v.  Jcssup,  106  U.  S.  566,  27  L.  Ed.  276,  1  Sup.  Ct.  513, 
holding  municipal  corporation  entitled  to  appeal  from  order  denying  its 
claim  for  taxes;  In  re  Gook,  3  Biss.  119,  Fed.  Gas.  3151,  refusing  to  allow 
costs  for  prosecuting  claims  against  bankrupt  in  State  court;  Kennedy  v. 
Indianapolis  etc.  R.  R.,  2  Flipp.  707,  3  Fed.  99,  holding  relief  for  tort  com- 
mitted by  receiver's  road  must  be  sought  in  court  appointing  him;  New 
York  Security  etc.  Go.  v.  Equitable  Mortgage  Go.,  71  Fed.  560,  holding 
primary  jurisdiction  of  a  cause  not  prohibiting  the  proving  of  claim  before 
another  court;  Dugger  v.  Gollins,  69  Ala.  330,  331,  holding  proper  remedy 
of  judgment  creditor  was  to  apply  to  court  appointing  receiver;  Porter  v. 
Kingman,  126  Mass.  142,  holding  proceeding  against  receiver  to  cancel  mort- 
gage must  be  by  petition  in  same  cause ;  Jackson  v.  Holbrook,  36  Minn.  503, 
1  Ani.  St,  Rep.  691,  32  N.  W.  854,  holding  evidence  offered  to  establish 
priority  of  lien  improperly  rejected ;  Pelletier  v.  Greenville  Lumber  Go.,  123 
N.  G.  600,  68  Am.  St.  Rep.  839,  31  S.  E.  866,  holding  unqualified  refusal  of 
court  to  continue  injunction  implies  leave  to  enforce  claim;  Walling  v. 
Miller,  108  N.  Y.  178,  2  Am.  St.  Rep.  408, 16  N.  E.  67,  holding  lien  of  execu- 
tion not  destroyed  by  appointment  of  receiver;  Glinkscales  v.  Pendleton 
Mfg.  Go.,  9  S.  G.  323,  holding  judgment  obtained  after  appointment  of  re- 
ceiver not  entitled  to  priority;  Ellis  v.  Vernon  etc.  Water  Co.,  86  Tex.  115, 
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23  S.  W.  862y  holding  void  sale  of  property  in  hands  of  receiver ;  Littlejohn 
V.  Turner,  73  Wis.  124,  40  N.  W.  626,  holding  sale  of  property  cannot  he 
collaterally  attacked  hy  one  having  notice  of  sale. 

Distingaished  in  Trast  Co.  of  America  v.  Norfolk  etc.  Ry.  Co.,  183  Fed. 
807,  where,  pending  suit  to  foreclose  railroad  mortgage,  judgment  was 
obtained  in  State  court  for  personal  injury,  such  judgment  need  not  he 
filed  in  foreclosure  proceedings,  hut  property  sold  was  liahle  to  execution 
therefor. 

Relation  of  receivers  to  pre-existing  liens,  and  the  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  359. 

Exclusiveness  of  jurisdiction  hy  appointment  of  receiver.    Note,  20 
L.  R.  A.  392. 

The  title  to  real  estate  taken  into  possession  of  court  pending  litigation 
is  bound  ftom  filing  of  bill.  Purchaser  pendente  lite,  even  for  valuable  con- 
sideration, comes  in  at  his  peril 

Approved  in  Secombe  v.  Steele,  20  How.  107,  15  L.  Ed.  838,  holding 
person  who,  pendente  lite,  takes  assignment  of  interest  in  suit  not  a  neces- 
sary party;  Wilmer  v.  Atlantic  etc.  R.  R.  Co.,  2  Woods,  421,  Fed.  Cas. 
17,775,  holding  jurisdiction  attached  to  property  from  time  of  service  of 
restraining  order;  Scott  v.  Crawford,  16  Tex.  Civ.  480,  41  S.  W.  699,  hold- 
ing sale  of  property  in  custody  of  receiver  under  power  in  trust  deed  void. 

Distinguished  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  688,  689,  where 
realty  attached  in  Federal  suit  and  under  suhsequent  State  insolvency' 
proceedings  receiver  took  and  sold  property,  and  thereafter  under  Federal 
judgment  marshal  advertised  sale  of  land.  Federal'  court  vrill  not  enjoin 
receiver  from  proceeding  in  State  court  injunction  proceedings  against 
marshal;  Bank  of  Woodland  v.  Heron,  120  Cal.  619,  52  Pac.  1008,  holding 
order  made  in  foreclosure  suit  created  no  lien  until  actual  taking  possession 
by  receiver;  Ex  parte  Spragins,  44  S.  C.  77,  21  S.  E.  547,  holding  not 
apphcable  to  liens  legally  acquired  hefore  possession  taken  hy  court. 

One  holding  prior  legal  Uen  upon  property  in  custody  of  the  court  must 
liave  an  opportunity  and  notice  to  come  in  and  claim  his  prior  right  before 
.sacb  right  can  be  affected. 

Approved  in  Williams  v.  Gibbes,  17  How.  255,  15  L.  Ed.  141,  holding 
one  not  concluded  by  decree  of  distribution  from  asserting  his  right ;  John- 
son V.  Culbertson,  79  Fed.  5,  allowing  creditor  of  deceased  debtor  to  pursue 
distributees  in  equity;  Marston  v.  Stickney,  55  N.  'H.  385,  holding  upon 
failure  of  assignee  to  ascertain  lien,  creditor  may  proceed  in  State  court; 
State  V.  Superior  Court,  8  Wash.  213,  25  L.  R.  A.  355,  35  Pac.  1088,  pro- 
hibiting receiver  from  interfering  with  right  of  sheriff  to  proceed  against 
property  in  controversy.  ♦ 

Court  of  equity  may  order  the  sale  of  property  in  its  custody,  subject  to 
the  rights  of  Judgment  creditor  holding  prior  Hen. 
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Approved  in  Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  53,  52  L.  Ed. 
S86,  28  Sup./Ct.  182,  holding  decree  directing  sale  of  railroad  on  fore- 
closure provided  for  prior  liens  including  equipment  bonds;  Markson  v. 
'Haney,  47  Ind.  35,  holding  error  not  to  stay  suit  pending  bankruptcy  pro- 
ceedings; Clifton  V.  Foster,  103  Mass.  236,  4  Am.  Bep.  542,  ordering  peti- 
tion to  enforce  mechanic's  lien  to  stand  over  until  termination  of  bank- 
ruptcy proceedings:  Marston  v.  Stickney,  66  N.  H.  385,  holding  where 
assignee  in  bankruptcy  refuses  to  satisfy  lien,  creditor  may  proceed  in 
State  court. 

Distinguished  in  First  Nat.  Bank  v.  Powell  Bros.,  128  La.  964,  56  South. 
591,  holding  sale  by  receiver  of  property  of  insolvent  corporation  must  be 
free  from  encumbrances  placed  on  it  by  corporations. 

Wbere  property  In  possession  of  court  is  ample,  and  litigation  conceminir 
it  protracted,  court  may  permit  an  execution  upon  judgment  of  another  court 
to  issue  and  compel  the  prosecuting  creditor  to  pay  it  off. 

Approved  in  Cass  v.  Sutherland,  98  Wis.  563,  74  N.  W.  337,  refusing  to 
disturb  order  of  court  directing  sheriff  to  sell  property  in  custody  of  re- 
ceiver; In  re  Hall  &  Stilson  Co.,  73  Fed.  535,  536,  holding  circumstances 
not  justifying  permission  to  sell  under  execution  of  State  court. 

Where  property  is  in  custody  of  court  through  its  recelTer  as  a  fond 
abiding  the  result  of  suit  pending,  all  proceedings  affecting  such  fund  should 
be  under  the  control  of  the  court  having  its  custody.  Hence  a  sale  of  such 
property  under  execution  or  otherwise,  without  leave  of  such  'court,  is  illegal 
and  void. 

Approved  in  Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  64,  52  L.  Ed. 
386,  28  Sup.  Ct.  182,  where  Federal  court  took  possession  of  property  by 
receiver,  it  had  also  jurisdiction  over  subordinate  suits  affecting  property, 
regardless  of  citizenship  of  parties;  Jackson  v.  Parkersburg  etc.  Ry.  Co., 
233  Fed.  788,  Federal  court  appointing  receiver  for  railroad  could  enjoin 
proceedings  against  it  ill  other  States;  Stanard  v.  Dayton,  220  Fed.  444, 
137  C.  C.  A.  35,  holding  tax  sales  of  bankrupt's  property  made  after  adju- 
dication may  be  avoided;  Durand  &  Co.  v.  Howard  &  Co.,  216  Fed.  689, 
L.  B.  A.  1915B,  998,  132  C.  C.  A.  589,  holding  court  had  discretion  to 
determine  claim  against  i^^ceiver  appointed  by  it,  or  allow  them  to  be 
litigated  elsewhere;  Sharp  v.  Bonham,  213  Fed.  667,  holding  Federal  court 
having  jurisdiction  of  property  involved  in  class  suit  would  retain  custody 
till  termination  of  suit,  notwithstanding  decree  of  State  court  on  cross- 
suit  between  representatives  of  same  societies;  In  re  Hasie,  206  Fed.  791, 
holding  sale  by  trustee  under  deed  of  trust  after  bankruptcy  of  grantor 
without  consent  of  court  was  void;  Smith  v.  Jones  Lumber  etc.  Co.,  200 
Fed.  651,  holding  where  tort  claims  arose  against  receiver,  court  could 
limit  time  to  present  claims  against  funds  in  receiver's  hands,  and  proceed 
with  distribution  without  awaiting  running  of  limitations  against  claims, 
though  it  could  not  prevent  bringing  of  suits  in  State  courts  on  such 
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claims ;  Bear  Gulch  Placer  Min.  Co.  v.  Walsh,  198  Fed.  352,  holding  bank- 
mptcy  court  had  exclusive  jurisdiction  to  determine  adverse  claims  to 
property  in  hands  of  trustee,  but  could  not  determine  conflicting  claims  to 
water  right;  Slade  v.  Massachusetts  Coal  etc.  Co.,  188  Fed.  371,  holding 
mortgagee  could  not  foreclose  mortgage  on  property  of  corporation  in 
hands  of  receiver  without  leave  of  court;  Grosscup  v.  German  Savings  etc. 
Society,  162  Fed.  951,  952,  holding  mortgaged  property  in  possession  of 
receiver  could  not  be  sold  on  execution  of  another  court;  New  Orleans  v. 
Howard,  160  Fed.  398,  87  C.  C.  A.  345,  where  Federal  court  had  possession 
of  property  sought  to  be  partitioned,  no  other  court  could  take  jurisdiction 
of  any  suit  affecting  it;  Cochran  v.  Pittsburg  etc,  R.  Co.,  158  Fed.  550, 
holding  Federal  court  could  not  foreclose  mortgage  on  railroad  while  it  was 
in  custody  of  receiver  of  State  court;  In  re  John  L.  Nelson  &  Bros.  Co., 
149  Fed.  592,  where  ancillary  receiver  properly  appointed  in  bankruptcy, 
property  in  his  hands  as  such  receiver  was  not  attachable;  Knott  v.  Even- 
ing Post  Co.,  124  Fed.  353,  holding  Federal  court  receiver  acquiring  pos- 
session before  receiver  is  appointed  by  State  court  in  action  commenced 
before  Federal  court  need  not  surrender  possession;  Central  Trust  Co.  v. 
Worcester  Cycle  Mfg.  Co.,  114  Fed.  665,  holding  attaching  creditor'  sur- 
rendering property  to' a  Federal  receiver  does  not  lose  rights  by  failing  to 
sue  out  execution  within  sixty  days  as  provided  by  Conn.  Gen.  Stats,.  1887, 
§  922;  Starr  v.  Chicago  R.  etc.  Ry.  Co.,  110  Fed.  6,  applying  rule  to  prior- 
ity in  cases  of  concurrent  jurisdiction;  Hitz  v.  Jenks,  16  App.  D.  C.  546, 
upholding  sale  under  deed  of  trust  of  property  in  hands  of  receiver  when 
receivership  was  limited  to  rents  and  profits;  Barton  v.  Barbour,  3  McAr. 
(D.  C.)  219,  36  Am.  Bep.  104,  holding  suit  against  receiver  of  railroad  for 
injuries  caused  during  receivership  not  maintainable  in  District  of  Colum- 
bia without  consent  of  court  appointing  receiver ;  Fulghum  v.  J.  P.  Williams 
Co.,  114  Ga.  646,  647,  40  S.  E.  696,  holding  where  personalty  is  advertised 
for  sale  by  mortgagee  under  power  in  mortgage,  sale  by  him  after  levy 
of  execution  by  third  party  is  void;  Cobb  v.  Camden  Savings  Bank,  106 
Me.  184,  1^6,*  20  Ann.  Gas.  547,  76  Atl.  670,  holding  in  proceedings  to  wind 
up  corporate  estates,  property  was  in  custodia  legis  from  time  of  service 
of  process,  and  receiver  had  right  to  possession  as  against  attachment  lien ; 
Forest  Lake  Cemetery  v.  Baker,  113  Md.  538,  539,  77  Atl.  857,  holding 
mortgagees  could  not  enforce  liens  on  jtroperty  in  hands  of  receiver  with- 
out leave  of  court;  Prather  Engineering  Co.  v.  Detroit  etc.  Ry.  Co.,  152 
Mich.  586,  116  N.  W.  377,  holding  receiver  could  not  be  sued  without  leave 
of  court ;  Parr  v.  Blue  Ridge  Coal  Co.,  72  W.  Va.  181,  77  S.  E.  897,  where 
receiver  was  appointed  to  wind  up  insolvent  mining  corporation,  court 
could,  in  interest  of  other  creditors,  enjoin  lessors  of  mining  lease  from 
forfeiting  and  rerenting  premises  for  failure  to  pay  rent,  and  require  rent 
to  be  accepted  out  of  proceeds  of  sale  of  property  of  corporation;  Peale 
Y.  Phipps,  14  How.  375,  14  L.  Ed,  462,  holding  United  States  Circuit  Court 
without  jurisdiction  over  receiver  appointed  by  State  court;  PuUiam  v. 
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Osborne,  17  How.  475,  15  L.  Ed.  155,  holding  property  seized  by  sberiff  not 
liable  to  be  taken  nnder  process  of  Federal  court ;  Taylor  v.  Carryl,  20  How. 
596,  16  L.  Ed.  1039,  holding  sale  of  vessel  by  United  States  marshal  in- 
operative as  against  sale  under  State  process;  Barton  v.  Barbour,  194 
U.  S.  129,  26  L.  Ed.  675,  holding  receiver  cannot  be  sued  for  negligence  in 
conducting  railroad;  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  303, 
304,  28  L.  Ed.  782,  783,  5  Sup.  Ct.  139,  collecting  cases  and  holding  sale 
of  property  in  custody  of  United  States  marshal  under  State  process  void ; 
In  re  Tyler,  149  U.  S.  181,  87  L.  Ed,  695,  13  Sup.  Ct.  789,  reviewing  cases 
and  committing  sheriff  of  State  court  for  seizing  propeHy  in  custody  of 
Federal  court ;  Porter  v.  Sabin, '  149  U.  S.  480,  87  L.  Ed.  818,  13  Sup.  Ct. 
1011,  holding  stockholders  cannot  maintain  action  in  United  States  courts 
against  receiver  appointed   by   State   court;   Fox   v.   Hempfield  R.    Co., 

2  Abb.  (U.  S.)  155,  Fed.  Cas.  5011,  setting  aside  levy  and  execution  made 
upon  corporate  property  in  custody  of  State  officers ;  In  re  Vogel,  7  Blatchf . 
20,  Fed.  Cas.  16,982,  and,  same  bankruptcy  matteir,  2  Bank.  Reg.  139,  28 
Fed.  Cas.  1243,  both  ordering  claimants  to  redeliver  seized  property  to 
assignees  in  bankruptcy;  In  re  Cook,  3  Biss.  119,  Fed.  Cas.  3151,  refusing 
to  aHow  costs  for  prosecuting  claims  in  State  court  against  bankrupt; 
Perego  v.  Bonesteel,  5  Biss.  69,  Fed.  Cas.  10,976,  holding  appointment  of 
receiver  prevents  second  creditor  from  obtaining  rights  under  attachment; 
In  re  Clark,  4  Ben.  98,  3  Bank.  Reg.  (131),  528,  Fed.  Cas.  2798,  denying 
petition  of  assignee  to  have  property  in  custody  of  State  court  delivered 
to  him ;  Thompson  v.  Scott,  4  Dill.  509,  512,  Fed.  Cas.  13,975,  holding  one 
guilty  of  contempt  for  bringing  action  against  receiver ;  Kennedy  v.  Indian- 
apolis etc.  R.  R.  Co.,  2  Flipp.  707,  3  F.ed.  99,  holding  action  against 
receiver  for  tort  not  maintainable  in  State  court;  Hickox  v.  Holladay,  12 
Sawy.  214,  216,  29  Fed.  233,  234,  refusing  to  direct  sale  of  property  in 
possession  of  receiver;  In  re  Askew,  3  Bank.  Reg.  579,  2  Fed.  Cas.  31, 
holding  setting  apart  homestead  by  State  court  subsequent  to  bankruptcy 
proceedings,  void;  Blake  v.  Alabama  etc.  R.  R.  Co.,  6  Bank.  R^.  332, 

3  Fed.  Cas.  587,  refusing  to  appoint  receiver  to  take  possession  of  property 
in  custody  of  State  court ;  Davis  v.  Anderson,  6  Bank.  Reg.  159,  7  Fed.  Cas. 
109,  holding  sale  of  debtor's  land  after  the  filing  of  petition  in  bankruptcy 
will  not  pass  title;  Phelps  v.  Sellick,  8  Bank.  Reg.  394,  19  Fed.  Cas.  465, 
setting  aside  sale  under  foreclosure  proceedings;  Sutherland  v.  Lake  Supe> 
rior  Ship  Canal  etc.  Co.,  9  Bank.  Reg.  307,  23  Fed.  Cas.  463,  refusing  to 
allow  the  enforcement  of  eights  in  an  original  proceeding;  In  re  Cunning- 
ham, 19  Bank.  Reg.  276,  6  Fed.  Cas.  959,  holding  funds  held  by  assignee 
in  bankruptcy  beyond  reach  of  garnishment  proceedings;  Hale  v.  Duncan, 
11  Fed.  Cas.  186,  sustaining  demurrer  to  suit  against  receiver;  Attlebor- 
ough  Nat.  Bank  v.  Northwestern  Mfg.  etc.  Co.,  28  Fed.  114,  refusing  to 
interfere  on  ground  that  possession  of  court  was  obtained  by  fraud; 
Milliken  v.  BaiTow,  55  Fed.  149,  restraining  United  States  marshal  from 
seizing  property  in  possession  of  State  court;  Ex  parte  Chamberlain,  55 
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Fed.  708,  enjoining  sheriff  from  distraining  property  for  payment  of  taxes ; 
Cohen  v.  Solomon,  66  Fed.  413,  setting  aside  proceeding  in  State  court 
after  Federal  court  had  jurisdiction;  Adams  ▼.  Mercantile  Trust  Co.,  66 
Fed.  621,  15  C.  C.  A.  1,  holding  Federal  court  may  in  comity  surrender 
property  to  State  court;  Hatch  v.  Bancroft-Thompson  Co.,  67  Fed.  808, 
holding  Federal  court  will  refuse  to  consider  matters  pending  in  Stkte 
court;  Compton  v.  Jessup,  68  Fed.  279,  15  C.  C.  A.  397,  holding  prior 
mortgage  may  be  closed  by  court  having  possession  of  property;  Malcora- 
son  V.  Wappoo  Mills,  85  Fed.  910,  holding  distress  warrant  a  nullity  when 
property  in  hands  of  receiver;  Virginia  etc.  Iron  Co.  v.  Bristol  Land  Co., 
88  Fed.  139,  holdii^  sale  of  property  in  custody  of  receiver  for  taxes 
passes  no  title ;  I)ugger  v.  Collins,  69  Ala.  330,  331,  holding  no  title  passed 
by  sheriff's  sale  of  property  in  possession  of  receiver;  Stanton  v.  Heard, 
100  Ala.  519,  holding  void  levy  by  attaching  creditor  on  property  in  pos> 
session  of  chancery  court;  Barton  v.  Barbour,  3  McAr.  219,  86  Am.  Rep. 
105,  sustaining  demurrer  to  suit  against  receiver  for  damages ;  Fort  Wayne 
etc.  B.  R.  Co.  V.  Mellett,  92  Ind.  538,  holding  no  action  can  be  brought  to 
recover  x)ossession  of  land  in  custody  of  Federal  court ; .  Hazelrigg  v. 
Bronaugh,  78  Ky.  63,  refusing  to  enjoin  receiver  from  collecting  judg- 
ment; Moore  v.  Wethenburg,  13  La.  Ann.  23,  holding  attachment  of  State 
court  inoperative  where  property  under  seizure  of  United  States  marshal; 
Day  V.  Postal  Tel.  Co.,  66  Md.  369,  7  Atl.  614,  holding  invalid  transfer  of 
New  York  receivers  of  property  in  custody  of  Maryland  receivers;  Brown 
V.  Chesapeake  etc.  Canal  Co.,  73  Md.  610,  ordering  sale  of  canal  where 
order  can  be  obtained  from  Federal  court;  Clifton  v.  Foster,  103  Mass. 
235,  4  Am.  Rep.  541,  holding  no  order  could  be  made  to  sell  property  in 
custody  of  United  States  courts;  Gardner  v.  Caldwell,  16  llfont.  226,  230,. 
40  Pac.  592,  593,  enjoining  sheriff  from  proceeding  against  property  in 
possession  of  receiver ;  Walling  v.  Miller,  108  N.  Y.  177,  178,  2  Am.  St.  Rep. 
402,  403,  15  N.  E.  66,  67,  holding  void  sale  of  property  upon  execution 
while  property  in  possession  of  receiver;  Southern  v.  Fisher,  6  S.  C.  349, 
holding  no  action  can  be  maintained  in  State  court  to  enjoin  assignee  in 
bankruptcy  for  collection  of  assets;  Edwards  v.  Norton,  55  Tex.  410,  hold- 
ing property  in  hands  of  receiver  sold  under  execution  passes  no  title  to 
purchaser;  Russell  v.  Railway  Co.,  68  Tex.  652,  5  S.  W.  690,  holding  no 
title  passed  under  sale  of  property  in  possession  of  receiver;  Texas  etc. 
R.  R.  Co.  V.  Lewis,  81  Tex.  9,  26  Am.  St.  Rep.  782,  16  S.  W.  649,  holding 
purchaser  under  receivership  proceedings  entitled  to  injunction  against 
attaching  creditors ;  Ellis  v.  Water  Co.,  86  Tex.  115,  23  S.  W.  862,  holding 
sale  under  execution  and  levy  pending  receivership  passes  no  title;  Scott 
v.  Crawford,  16  Tex.  Civ.  480,  41  S.  W.  699,  holding  sale  of  lands  in  custody 
of  receiver  under  a  power  in  trust  deed  void;  Melendy  v.  Barbour,  78  Va. 
557,  upholding  decision  of  court  refusing  to  allow  receiver  to  be  sued  at 
law  for  tort ;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159,  holding  creditor's 
right  to  sue  unaffected  by  suit  by  trustee  elsewhere;  People's  Bank  v.  Cal- 
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lioun,  102  U.  S.  2B2y  26  L.  EcL  lOS,  holding  stipulation  transferring  cause 
not  objectionable  where  United  States  court  has  jurisdiction;  De  Visser 
V.  Blackstone,  6  Blatchf.  237,  Fed.  Gas.  3840,  ordering  certain  sum  to  be 
set  out  of  proceeds  to  meet  defendant  claims;  Burt  v.  Keyes,  1  Flipp.  68, 
Fed.  Cas.  2212,  holding  vigilant  creditor  acquires  a  specific  lien  from  time 
of  filing  his  bill;  Kennedy  v.  Indianapolis  etc.  R.  R.  Co.,  2  Flipp.  707, 
3  Fed.  99,  holding  party  injured  by  road  in  receiver's  possession  must 
&Pn)y  to  court  appointing  receiver  for  relief;  In  re  Peebles,  2  Hughes, 
401,  Fed.  Cas.  10,902,  holding  claim  to  homestead  after  commencement  of 
bankruptcy  proceedings  valid  against  execution  lien ;  Toung  v.  Montgomery 
etc.  R.  R.  Co.,  2  Woods,  619,  Fed.  Cas.  18,166,  refusing  to  appoint  receiver 
where  receiver  has  already  been  appointed  by  another  court;  Auther  v. 
The  Atlantic,  2  Fed.  Cas.  239,  holding  sale  of  vessel  under  decree  of  State 
court  extinguishes  prior  maritime  liens;  Cummings  v.  Mead,  6  Fed.  Cas. 
966,  holding  purchaser  of  note  after  failure  of  payees  not  a  bona  fide  pur- 
chaser against  judgment  creditor's  lien;  King  v.  Ohio  etc.  R.  R.  Co.,  14 
Fed.  Cas.  644,  refusing  to  allow  petitioners  priority  of  lien  for  claim 
against  road  in  hands  of  receiver;  Metropolitan  Trust  Co.  v.  Pennsylvania 
etc.  R.  *R.  Co.,  26  Fed.  762,  holding  mortgage,  though  unrecorded,  a  prior 
lien  to  lien  under  judgment  and  execution;  In  re  Hall  &  Stilson  Co.,  73 
Fed.  636,  636,  holding  levying  of  execution  not  preventing  Federal  court 
from  taking  possession  of  property;  Fish  v.  Ogdensburgh,  79  Fed.  132, 
lioldihg  possession  of  mortgaged  property  gave  Federal  court  jurisdiction 
to  foreclose  regardless  of  citizenship;  Appleton  Waterworks  Co.  v.  Central 
Trust  Co.,  93  Fed.  289,  36  C.  C.  A.  302,  holding  jurisdiction  attached  on 
issuing^ order  to  show  cause  against  appointment  of  receiver;  Read  v. 
Sprague,  34  Ala.  106,  holding  sheriff  can  only  levy  attachment  upon 
property  not  embraced  in  writ  issued  by  chancery  court;  Ex  parte  Tillman, 
,  93  Ala.  104,  9  South.  628,  holding  valid  attachment  liens  made  while  prop- 
erty wpis  in  custody  of  receiver;  Pacific  Ry.  Co.  v.  Wade,  91  Cal.  455, 
25  Am.  St.  Rep.  206,  13  L.  R.  A.  756,  27  Pac.  770,  holding  question  of 
liability  of  receiver  one  for  the  court  appointing  such  receiver;  dissenting 
opinion  in  Eyster  v.  Gaff,  2  Colo.  245,  247,  majority  •  distinguishing  and 
holding  bankruptcy  of  mortgagor  no  b!u:  to  action  of  ejectment  by  mort- 
jj:agee  against  third  persons;  Premier  Steel  Co.  v.  McElwaine-Richards  Co., 
144  Ind.  623,  43  N.  E.  879,  holding  permission  to  make  receiver  a  party 
does  not  authorize  State  court  to  sell  property;  State  v.  Bank  of  South 
Carolina,  1  S.  C.  70,  holding.  State  claim  must  be  presented  to  Court  of 
Chancery;  Stackhouse  v.  Wheeler,  17  S.  C.  98,  holding  purchaser  of  prop- 
erty without  leave  takes  it  subject  to  rig?ht  of  court  to  dispose  of  it;  dis- 
senting opinion  in  State  v.  Superior  Court,  8  Wash.  219,  220,  225,  26 
L.  R.  A.  357,  368,  359,  35  Pac.  1090,  1092,  majority  distinguishing  and 
holding  actual  possession  of  receiver  necessary  to  prevent  levying  of 
execution. 
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Distinguished  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  687,  688,  690, 
where  realty  was  attached  in  Federal  suit,  and  pending  suit  insolvency 
proceedings  commenced  in  State  court,  >  whose  receiver  took  property  and 
sold  it,  and  thereafter,  under  Federal  judgment,  marshal  advertised  sale 
of  land,  which  sale  was  enjoined  hy  State  court,  Federal  court  would  not 
enjoin  receiver  from  attacking  attachment;  People  v.  Finch,  19  Colo.  519, 
520,  76  Pac.  1123,  under  Mills*  Ann.  Stats.,  §§  2683,  2685,  requiring  re- 
cording of  levy  of  execution  on  land  in  another  county,  lio  lien  acquired 
by  levy,  where  certificate  was  filed  after  appointment  of  receiver  for  exe- 
cution debtor ;  Beardslfee  v.  Ingraham,  183  N.  Y.  420,  421,  422,  76  N.  E.  478, 
479,  where,  after  Federal  attachment.  State  suit  commenced  for  dissolution 
of  defendant  corporation  and  receiver  appointed  to  sell  property.  State 
court  could  not  enjoin  United  States  marshal  from  selling  property  under 
execution ;  dissenting  opinion  in  Barton  v.  Barbour,  104  U.  S.  138,  26  L.  Ed. 
678,  majority  holding  receiver  appointed  by  court  of  equity  cannot  be  sued 
for  tort;  Pittsburgh  etc.  R.  R.  Co.  v.  Long  Island  Loan  &  Trust  Co.,  172 
U.  S.  513,  48  L.  Ed.  585,  19  Sup.  Ct.  246,  holding  sale  of  bonds  secured 
by  prior  mortgage  not  interfering  with  possession  of  United  States  Cir- 
cuit Court;  Andrews  v.  Smith,  19  Blatchf.  103,  5  Fed.  836,  holding 
accounting  will  lie  wh^re  property  no  longer  in  possession  of  defendants 
as  receivers ;  Dwight  v.  Otntral  etc.  R.  R.  Co.,  20  Blatchf.  208,  9  Fed.  791, 
holding  case  will  proceed  to  proofs,  though  propei*ty  in  possession  of  State 
court;  Walker  v.  Flint,  2  McCrary,  343,  7  Fed.  436,  holding  jurisdiction 
of  Federal  court  not  ousted  where  property  not  lawfully  in  custody  of  State 
court;  Merritt  v.  American  Steel  Barge  Co.,  79  Fed.  231,  24  C.  C.  A.  530, 
holding  judgment  obtained  in  action  commenced  subsequent  to  first  could 
be  pleaded  in  bar;  Clifton  v.  Foster,  103  Mass.  236.  4  Am.  Rep.  541,  holding 
petition. to  enforce  mechanic's  lien  in  State  court  not  an  interference  with 
bankruptcy  proceedings ;  Glenn  v.  Leggett,  47  Fed.  473,  sustaining  distribu- 
tion mad^  by  State  court  after  suit  was  dismissed  in  Federal  court;  The 
Willamette  Valley,  62  Fed.  305,  holding  receiver  not  exempt  from  liabil- 
ities incurred  while  conducting  business  of  common  carrier;  Gay  v.  Brier- 
field  Coal  Co.,  94  Ala.  310,  313,  88  Am.  St.  Rep.  128,  131,  16  L.  R.  A.  567, 
568,  11  South.  355,  356,  holding  court  should  grant  such  relief  as  not  inter- 
fering with  possession  of  receiver;  Talladega  Mercantile  Co.  v.  Jenifer 
Iron  Co.,  102  Ala.  262,  14  South.  743,  allowing  bill  to  be  maintained  against 
re<seiver,  leave  of  court  being  obtained ;  Petaluma  Savings  Bank  v.  Superior 
Court,  111  Cal.  500,  501,  44  Pac.  181,  holding  appointment  of  receiver  to 
enforce  alimony  did  not  prevent  enforcement  of  judgment  lien ;  Florida  v. 
Jacksonville  etc.  R.  R.  Co.,  15  Fla.  276,  holding  removal  of  one  receiver 
and  appointing  of  another  not  void,  court  having  jurisdiction  y  Hills  v. 
Parker,  111  Mass.  510,  16  Am.  Rep.  65,  allowing  property  to  be  replevied 
where  corporation  had  no  interest  in  property;  Jackson  v.  Holbrook,  36 
Minn.  601,  1  Am.  St.  Rep.  689,  32  N.  W.  855,  holding  holder  of  junior 
judgment  acquires  no  priority  by  proceedings  to  enforce  such  judgment; 


14  How.  70-76  NOTES  ON  U.  S.  REPORTS.  69« 

Rogers  t.  Wheeler,  43  N.  Y.  604,  holding  tmfitees  conducting  a  railroad 
liable  as  common  carriers;  Ex  parte  Spragins,  44  S.  C.  77,  21  S.  E.  547, 
held  not  applicable  where  parties  are  proceeding  by  leave  of  court;  State 
V.  Superior  Cburt,  8  Wash,  213,  85  L.  R.  A.  855,  35  Pac.  1088,  prohibiting: 
receiver  from  interfering  with  right  of  sheriff  to  proceed  against  property 
.  I  in  controversy;  Kinney  v.  Crocker,  18  Wis.  78,  79,  holding  State  courts 
^have  jurisdiction  of  action  for  negligence  against  receiver  appointed  by 
Federal  court. 

Denied  in  Mulcahey  v.  Strauss,  151  111.  80,  81,  82,  37  N.  E.  704,  holding 
failure  to  obtain  leave  to  bring  suit  against  receiver  does  not  affect  sale; 
Chautauqua  County  Bank  v.  Risley,  19  N.  Y.  377,  75  Am.  Dec.  852,  up- 
holding sale  under  execution  made  while  property  in  custody  of  receiver. 

Levy  on  money  in  custodia  legis.    Note,  28  Am.  Rep.  86. 
Right  to  sell  property  wmle  in  custody  of  law.    Note,  1  L.  R.  A» 
(N.  S.)  1056. 

Where  court  having  custody  of  property  decides  against  the  validity  of  a 
claim,  such  decision  will  be  conclusive  on  question  of  title  in  an  action  of 
ejectment  brought  by  such  Judgment  creditor. 
1  Approved  in  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  364,  87  C.  jC.  A.  307, 
•'holding  one  who  intervened  in  suit  before  disposition  of  property  in  cus- 
tody of  court  after  decree  and  before  sale,  and  prayed  for  lien  thereon, 
was  bound  by  decree  and  proceedings  thereunder;  Taylor  v.  Cornelius,  60 
Pa.  St.  199,  holding  decree  conclusive  against  party,  though  not  rendered 
in  name  particularly  against  him.  i 

• 

14  How.  70-76,  14  L.  Ed.  330,  SAMPLE  ▼.  BAENER 

Equity  does  not  relieve  against  Judgment  at  law,  based  upon  an  illegal 
contract,  where  the  party  seeking  relief  stands  in  pari  delicto. 

Approved  in  Phelan  v.  Wilson,  114  La.  822,  38  South.  573,  where  grantor 
deeded  land  to  trustee  for  him  to  sell  and  pay  grantor's  debts,  and  prop- 
erty was  sold,  and  later  grantor  sold  same  property  to  another,  latter  can- 
not attack  sale  to  first  vendee  on  ground  of  illegality  of  consideration; 
Rock  V.  Mathews,  35  W.  Va.  537,  14  L.  R.  A.  510,  14  S.  E.  139,  refusing^ 
to  cancel  an  instrument  to  compound  a  felony. 

Injunction  in  favor  of  party  in  pari  delicto,  against  enforcing  ^illegal 
contract.    Note,  48  L.  R.  A.  850. 

Equity  will  not  relieve  against  Judgment  at  law,  where  tbe  party,  prayin^r 
for  relief  has  omitted  to  set  up  his  legal  defense  in  original  action,  and  does 
not  satisfactorily  account  for  such  omission. 

Approved  in  Crim  v.  Handley,  94  U.  S.  668,  24  L.  Ed.  218,  refusing  to 
enjoin  judgment,  where  at  trial,  secondary  evidence  of  lost  record  could 
have  been  given ;  Skirving  v.  National  etc.  Co.,  59  Fed.  744,  8  C.  C.  A.  241, 
refusing  to  enjoin  judgment  where  school  officials  had  refused  to  interi>ose 
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legal  defense;  Otis  v.  Dargan,  53  Ala.  185,  refusing  to  modify  settlement 
where  defense  could  have  been  made  in  probate  court ;  Jackson  v.  Patrick, 
10  S.  C.  207,  holding  equity  will  not  relieve  judgment  debtor  where  he 
neglected  to  set  up  legal  defense ;  Stillwell  v^  Walker,  23  Fed.  Cas.  94,  17 
Bank.  Reg.  569,  holding  answer  to  declaration  on  judgment  bad'  which 
simply  sets  up  matters  available  in  original  suit;  Ensign  Mfg.  Co.  v.  Car- 
roll, 30  W.  Va.  543,  4  S.  B.  788,  enjoining  proceeding  in  chancery  where 
same  matters  had  been  settled  in  cou^  of  law. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judgments, 

decrees,  and  other  judicial  determinations.    Note,  54  Am.  St.  Rep. 

228.  ^ 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 

Note,  81  L.  R.  A.  758. 
Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note,  82 

L.  R.  A.  323. 

Equity  will  not  grant  relief  where  party  seeking  relief  has  been  gailty 
of  laches  or  want  of  reasonable  diligence. 

Approved  in  Travelers'  Protective  Assn.  v.  Gilbert,  111  Fed.  275,  55 
L.  R.  A.  588,  49  C.  C.  A.  309,  Applying  rule  to  vacate  judgment ;  Brown  v. 
Co.  of  Buena  Vista,  95  U.  S.  161,  24  L.  Ed.  423,  refusing  to  enjoin  judg- 
ment where  due  diligence  not  employed  in  seeking  relief  from  fraud; 
Vantilburg  v.  Black,  3  Mont.  470,  holding  neglect  to  exercise  statutory 
right  of  appeal  barred  equitable  relief. 

Equity  will  not  grant  relief  against  Judgment  at  law  on  the  ground  that 
the  consideration  of  the  contract  upon  which  the  Judgment  is  based  is  Illegal, 
where  the  party  seeking  relief  has  repeatedly  afflrmed  its  validity. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  Ed.  1102,  14 
Sup.  Ct.  106,  holding  that  defendant  not  estopped  by  his  conduct  from 
denying  his  liability. 

14  How.  76-79,  14  L.  Ed.  333,  RATMONB  ▼.  LONOWOBTH.    ' 

Tax  sale,  under  the  laws  of  Ohio,  is  void  on  the  ground  of  uncertainty, 
where  the  land  listed  and  advertised  is  described  merely  as  five  acres  with- 
out specifying  in  what  part  of  certain  sectl<)n  the  five  acres  lie. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  181  U.  S.  583,  46  L.  Ed. 
1012,  21  Sup.  Ct.  730,  following  State  decision  as  to  accrual  of  taxes  on 
consolidated  railroad;  Metcalf  v.  Davis  Screw  Co.,  17  Fed.  Cas.  173,  hold- 
ing tax  sale  void  on  ground  of  imperfect  description ;  The  Blair  Town  Lot 
etc.  Co.  V.  Scott,  44  Iowa,  148,  holding  purchaser  acquired  no  rights  under 
tax  sale  where  property  not  described  with  certainty;  Wilson  v.  Marshall, 
10  La.  Ann.  329,  holding  tax  deed  void  where  property  not  specifically 
designated;  Darger  v.  Le  Sieur,  9  Utah,  193,  33  Pac.  701,  holding  notice 
of  location  insufficient  where  claim  is  incapable  of  being  located  from  it; 


14  How.  79-103  NOTES  ON  U.  S.  REPORTS.  698 

Spiech  V.  Tiemey,  56  Neb.  621,  76  N.  W.  1093,  holding  tax  void  where  lot 
assessed  is  part  of  block  5 ;  Head  v.  James,  13  Wis.  643,  refusing  to  enjoin 
issuing  of  deed  wt^ere  deed  is  void  on  its  face. 

Effect  of  conveyance  of  i)art  of  tract  of  land  by  acreage  or  fraction. 
Note,  2  Ann.  Gas.  918. 

Federal  courts  will  follow  the  decisions  of  State  courts  regulating  the 
proceedings  in  cases  of  tax  sales. 

Approved  in  Hodgdon  v.  Burleigh,  2  Hask.  454,  4  Fed.  128,  holding  tax 
sale  invalid  where  provisions  of  statute  not  strictly  complied  with. 

Questions  of  State  law  as  to  Which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  447. 

14  How.  79^0,  14  I..  Ed.  334,  HERMAN  ▼.  PHAUBN. 

Laws  passed  by  the  Republic  of 'Texas  before  it  came  into  the  United 
States  could  not  be  deemed  void  as  bein^  in  coniUct  with  United  8(atefl  Con- 
stitution. 

Approved  in  Shorter  v.  Cobb,  39  Ga.  300,  holding  under  Georgia  Con- 
stitution of  1868  courts  without  jurisdiction  to  enforce  note  for  purchase 
of  slaves;  dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala.  66,  majority 
holding  unconstitutional  act  of  1867  invalidating  contracts  for  payment 
for  slaves. 

i 

14    How.  80^103,    14   li.  Ed.  835,    RUKDLE    V.  DEI.AWABE  ft    BABITAN^ 
OAKAIa  CO. 

Prior  to  the  Revolution  the  Delaware  River,  its  soil  and  islanda  below  tide 
water,  belonged  to  the  crown;  above  tide  water  to  the  bordering  ptopii«ioocB 
each  holding  ad  medium  iilum  aquae.  Subsequent  to  the  Revolution,  the  States 
of  Pennsylvania  and  New  Jersey  succeeded  both  to  the  rights  of  the  crown, 
and  the  rights  of  the  proprietors. 

Approved  in  Shively  v.  Bowlby,  162  U.  S.  23,  88  L.  Ed.  840,  14  Sup.  Ct. 
666,  holding  State's  right  to  tide-water  lands  does  not  pass  by  riparian 
grant;  Attorney-General  v.  Delaware  etc.  R.  R.  Co.,  27  N.  J.  Eq.  9,  re- 
fusing to  restrain  building  of  Viaduct  across  Delaware  above  tide  water; 
in  Attorney-General  v.  Delaware  etc.  R.  R.  Co.,  27  N.  J.  Eq.  639,  holdincc 
bed  of  Delaware  River  passed  by  grant  from  Charles  II  to  Duke  of  York. 

Ownership  of  riparian  owner  to  thread  of  stream.  Note,  23  £.  R.  O. 
187. 

• 

By  the  laws  of  Pennsylvania,  the  River  Delaware  is  a  public,  navigable 
river,  held  by  Pennsylvania  and  New  Jersey,  as  Joint  sovereigns  in  trust  for 
the  public;  riparian  owners  of  land  have  no  title  to  the  river,  nor  any  right 
to  sever  its  waters,  unless  by  license  from  the  State.    Such  Ucense  is  revo- 
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•cable,  and  In  inbjection  to  tiie  inperlor  rights  of  the  State  to  divert  the  water 
for  irabUc  iminrovements. 

Approved  in  Bean  v.  Morris,  221  U.  S.  487,  66  L.  Ed.  828,  31  Sup.  Ct. 
703,  where  stream  flows  through  more  than  one  State,  it  will  be  presumed 
that  each  State  allows  same  rights  to  be  acquired  from  outside  State  as 
could  be  acquired  from  within;  Lindsay  &  Phelps  Co.  v.  Mullen,  176  U.  S. 
152,  44  L.  Ed.  411,  20  Sup.  Ct.  335,  holding  imposition  of  tax  on  users  of  log 
boom  under  State  law  is  not  burden  on  interstate  commerce;  Franzini  v. 
Layland,  120  Wis.  82,  97  N.  W.  503,  where  river  separates  two  States,. 
title  of  riparian  owner  goes  to  boundary  line  regardless  of  center  of  stream ; 
dissenting  opinion  in  Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  L.  Co.,. 
162  Fed.  298,  89  C.  C.  A.  267,  majority  holding  that  under  Minnesota  law 
authorizing  construction  of  booms  on  rivers  and  collection  of  tolls  for 
handling  logs,  such  tolls  could  not  be  collected  on  logs  handled  on  Canadian 
side  of  Rainy  River;  Shively  v.  Bowlby,  152  U.  S.  32,  38  L.  Ed.  343,  14 
Sup.  Ct.  560,  holding  public  land  grants  do  not  pass  title  to  tide-water 
lands;  United  States  v.  Bain,  3  Hughes,  608,  Fed.  Cas.  14,496,  holding 
defendant  authorized  by  State  to  erect  wharf  cannot  be  restrained  by  a 
riparian  owner;  Lonsdale  v.  Moies,  15  Fed.  Cas.  863,  holding  riparian 
owner  may  grant  rights  subject  to  rights  of  State;  Depew  v.  Board  of 
Trustees,  5  Ind.  10,  holding  State  has  power  to  authorize  obstruction  of 
stream  within  the  State;  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass. 
559,  562,  1  L.  R.  A.  469,  470,  18  N.  E.  473,  474,  holding  Massachusetts 
improvement  act  constitutional,  though  without  provision'  for  compensating 
riparian  owners;  Commissioner  v.  Withers,  29  Miss.  36,  64  Am.  Dec.  132, 
holding  Mississippi  act  authorizing  improvement  of  stream  constitutional, 
though  resulting  in  damage  to  riparian  owners;  McKecn  v:  Delaware  Divi- 
sion Canal  Co.,  49  Pa.  St.  433,  holding  defendant  not  liable  for  injury 
caused  to  riparian  proprietors  by  back  flow  of  water;  New  York  etc.  R.  R* 
Co.  v.  Young,  33  Pa.  St.  181,  holding  plaintiff  not  liable  for  consequential 
damages  for  injury  occasioned  by  railroad  location;  Craig  v.  Kline,  65 
Pa.  St.  411,  8  Am.  Rep.  644,  collecting  cases  and  holding  that  State  had  a 
right  to  prohibit  the  driving  of  logs  in  a  navigable  stream;  West  Branch 
etc.  Canal  Co.  v.  Mulliner,  68  Pa.  St.  360,  holding  a  purchaser  of  State  canal 
not  liable  for  consequential  damages  to  riparian  owners;  Black  River  Imp- 
Co.  V.  La  Crosse  Booming  etc.  Co.,  54  Wis.  681,  41  Am.  Rep.  72,  11  N.  W. 
453,  holding  plaintiff  acting  for  State  not  liable  for  damage  caused  to  ripa- 
rian owners ;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  98, 
7  Am.  St.  Rep.  861,  38  N.  W.  543,  holding  defendant  not  liable  for  damages 
caused  by  obstruction  of  the  stream ;  Falls  Mfg.  Co.  v.  Oconto  River  Imp. 
.   Co.,  87  Wis.  150,  58  N.  W.  261,  holding  legislature  may  authorize  con- 
struction of  floodgates  in  mill-dams;  Mannville  Co.  v.  Worcester,  138  Mass. 
90,  91,  52  Am.'  Rep.  262,  263,  sustaining  action  for  diverting  water  from 
plaintiffs'  nse  in  another  State. 

Distinguished  in  Steamboat  Magnolia  v.  Marshall,  39  Miss.  125,  holding- 
riparian  owner  might  charge  navigators  for  use  of  shore;  Cobb  v.  Davea- 


14  How.  80-103  NOTES  ON  U.  S.  REPORTS.  600 

port,  32  N.  J.  L.  383,  holding  title  to  soil  tinder  fresh-water  lakes  in  ripa-« 
rian  proprietors,  not  State;  Stevens  v.  Paterson  etc.  R.  R.  Co.,  34  N.  J.  L. 
574,  holding  rights  incident  to  tide-lands  cannot  be  taken  away  without 
compensation;  Lewis  v.  Portland,  25  Or.  168,  42  Am.  St.  Rep.  788,  35  Pac. 
264,  holding  riparian  rights  on  navigable  rivers  cannot  be  taken  without 
compensation. 

Title  to  land  under  water.    Note,  42  L.  B.  A.  168. 

Right  of  government  to  divert  water  without  compensation  to  riparian 
owner.    Note,  87  L.  R.  A.  |(N.  8.)  810. 

Construction  and  operation  of  canals.    Note,  61  L.  R.  A.  858. 

Pennsylvania  and  New  Jersey  acts  of  1771,  declaring  the  Delaware  a 
common  highway,  hut  respecting  the  rights  of  one  Adam  Hoops  in  a  certain 
mill-dam,  did  not  confer  upon  Adam  Hoops,  his  heirs  or  assigns,  a  asnfract  of 
the  waters  of  the  river,  but  acted  only  as  a  toleration  or  license  of  such  dam. 
Approved  in  St.  Anthony  Falls  Water  etc.  Co.  v.  Water  Commissioners, 
168  U.  S.  373,  42  L.  Ed.  506,  18  Sup.  Ct.  167,  holding  dam  privil^es  gave 
no  contractual  rights  to  grantees  preventing  further  legislative  controL 

Question  as  to  whether  either  of  two  States  exercising  Joint  sovereignty 
over  a  division  boundary  river  may  divert  the  stream  without  the  consent  of 
the  other  cannot  be  determined  in  a  suit  by  a  citizen  of  one  against  a  cor- 
poration created  by  the  other,  for  damages  for  diverting  such  water,  where 
the  plaintiff  is  a  mere  tenant  at  sufferance  of  both  as  regards  the  usufruct 
of  the  water. 

a 

Approved  in  Smith  v.  Southern  Ry.  Co.,  136  Ky.  169,  26  L.  R.  A.  (N.  S.) 
927r  123  S.  ,W.  680,  holding  suit  for  injury  to  realty  in  one  State  caused  by 
explosion  in  another,  may  be  brought  in  either  State ;  Marshall  v.  Baltimore 
etc.  R.  R.  Co.,  16  How.  326, 14  L.  Ed.  958,  holding  United  States  courU  have 
jurisdiction  of  suits  between  citizens  of  different  States;  Cooke  v.  State, 
52  N.  Y.  Ill,  11  Am.  Rep.  676,  holding  corporation  a  citizen  of  State  where 
located;  Hall  v.  Bank  of  Virginia,  14  W.  Va.  619,  holding  corporation 
accepting  charter  and  doing  business  within  State  a  domestic  corporation. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Commonwealth,  5  Bush,  73,  96  Am. 
Dec.  833,  holding  States  may  tax  foreign  corporations  for  privilege  of  doing 
business  in  State. 

State  and  Federal  ownership  of  waters.    Note,  50  L.  R.  A.  741. 
Jurisdiction  of  action  for  damages  for  breach  of  contract,  or  for  tort 

concerning  realty  in  another  State  or  country.    Note,  26  L.  &.  A. 

(N.  S.)  940. 

Federal  courts  are  bound  by  the  decisions  of  the  courts  of  Pennsylvania 
Interpreting  her  peculiar  laws. 

Approved  in  Mitchell  v.  Lippincott,  2  Woods,  472,  Fed.  Cas.  9665,  follow- 
ing decision  of  State  court  and  declaring  mortgage  by  married  woman  in- 
valid; McClure  v.  Owen,  26  Iowa,  254,  holding  Supreme  Court  of  United 
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States  not  the  final  arbiter  nx)on  questions  arising  pnrely  upon  construction 
of  State  statute;  Thomburg  v.  Harris,  3  Cold.  169,  holding  Confederate 
States  not  de  facto  governments. 

Questions  of  State  law  as>to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts.  Note, 
40  L.  B.  A.  (N.  8.)  417. 

Federal  courts  have  no  Jurisdiction  on  ground  of  adverse  dtisenship  where 
corporation  is  paity  except  l>y  virtue  of  the  dtlzenship  of  its  members. 

Approved  in  Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  holding  allegation 
of  residence  iir^removal  petition  was  not  allegation  of  citizenship ;  dissenting 
opinion  in  Marshall  v.  Baltimore  etc.  R.  R.  Co.,  16  How.  338,  350,  14  L.  Ed. 
963,  968,  majority  holding  citizen  of  Virginia  may  sue  Maryland  corporation 
in  Circuit  Court  for  Maryland ;  dissenting  opinion  in  Northern  etc.  R.  R.  .Co. 
V.  Michigan  etc.  R.  R.  Co.,  15  How.  250,  14  L.  Ed.  682,  majority  denying 
jurisdiction  of  Federal  Circuit  Court  for  Michigan  district  over  suit  for  in- 
junction between  two  Indiana  corporations  to  enjoin  construction  of  rail- 
road in  Indiana;  dissenting  opinion  in  Salmon  Falls  Mfg.  Co.  v.  Goddard^ 
14  How.  457,  14  L.  Ed.  497,  majority  not  passing  on  question. 

14  How.  103-148,  14  K  Ed.  345,  IN  BE  KAINE. 

Pending  hearing  on  habeas  corpus  court  may  admit  to  balL 
Distinguished  in  Ex  parte  Massee,  95  S.  C.  320,  46  L.  B.  A.  (N.  8.)  781, 
79  S.  £.  99,  holding  where  prisoner  held  for  extradition,  bail  should  not 

be  allowed. 

■ 

Under  extradition  treaty  with  Oreat  Britian  and  act  of  Congress  of  1848^ 
judges  of  United  States  courts,  commissioners  appointed  for  the  purpose  by 
them,  and  State  Judges  are  authorized  to  issue  warrants  for  Apprehension  of 
fugitives  and  to  he^  and  consider  evidence  against  them. 

Approved  in  In  re  Sing  Tuck,  126  Fed.  397,  holding  habeas  corpus  does 
not  lie  when  Chinese  apply  for  admission  and  do  not  make  claim  to  citizen- 
ship to  immigration  commissioner;  Robertson  v.  Baldwin,  165  U.  S.  280, 
41  L.  Ed.  717,  17  Sup.  Ct.  328,  and  Ex  parte  Gist,  26  Ala.  163,  upholding 
power  of  Congress  authorizing  State  officers  to  arrest  offenders  against 
United  States  laws;  United  States  v.  Haun,  26  Fed.  Gas.  231,  sustaining 
indictment  against  one  who  unlawfully  deals  in  slavery. 

Under  extradition  treaty  with  Great  Britain,   and   an  act  of  Congress 
of  1842,  Judicial  magistrates  named  in  the  act  are  anthorlzed  to  issue  war- 
lants  and  cause  arrests  to  he  made  at  Instance  of  foreign  government  witliont. 
previous  mandate  ftom  executive  department. 

Approved  in  Ex  parte   Schorer,   197  Fed.   70,    foUowii^  rule;    In   re 
Thomas,  12  Blatchf .  374,  Fed.  Cas.  13,887,  In  re  Herres,  33  Fed.  166,  and 
In  re  Adutt,  55  Fed.  377,  379,  all  remanding  prisoner  and  holding  pre- 
liminary mandate  from  executive  department  unnecessary;  Muller's  Caae^ 
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17  Fed.  Gas.  976,  holding  it  sufficient  if  application  is  warranted  by  laws 
of  treaty  country. 

Right  to  detain  fugitive  to  await  extradition  papers.    Note,  26  L.  B.  A« 
34. 

Second  section  of  act  of  1848,  making  copies  of  depositions  taken  before 
a  foreign  magistrate,  certified  by  him,  and  sworn  to  be  tme  copies  by  the 
person  prodndng  them,  sufficient  evidence  to  warrant  arrest  of  fugitives  from 
justice,  prima  facie  establishes  otficial  character  of  magistrate. 

Approved  in  In  re  Macdonnell,  11  Blatchf .  190,  Fed.  Cas.  8772,  and  In  re 
Heilbronn,  11  Fed.  Cas.  1029,  1030,  both  holding  copies  of  cej^tified  deposi- 
tions competent  evidence  in  extradition  proceedings;  Du  Buys  v.  Judges, 
32  La.  Ann.  1262,  ordering  discharge  of  prisoner  where  warrant  fails  to 
show  opportunity  to  be  heard. 

Distinguished  in  In  re  McPhun,  24  Blatchf.  266,  30  Fed.  58,  holding 
copies  of  depositions  insufficient  evidence  of  criminality. 

Supreme  Court's  Jurisdiction  in  habeas  corpus  is  wholly  appellate.  Hence 
a  writ  of  habeas  corpus  addressed  to  Supreme  Court,  but  presented  to  judge 
of  Circuit  Court  and  by  him  referred  to  the  Supreme  Court,  will  be  dismissed 
for  want   of  jurisdiction. 

Approved  in  Ex  parte  Vallandingham,  1  Wall.  253,  17  L.  Ed.  593,  holding 
Supreme  Court  without  power  to  review  by  certiorari  proceeding*  6f  mili- 
tary commission;  In  re  McDonald,  16  Fed.  Cas.  23,  holding  Supreme 
Court' without  jurisdiction  where  petitioner  is  imprisoned  by  mob;  Wyeth 
v.  Richardson,  10  Gray,  242,  holding  exceptions  will  not  lie  to  action  of 
singl/  judge  discharging  prisoner;  dissenting  opinion  in  Hyatt  v.  Allen, 
54  Cal.  364,  majority  holding  original  jurisdiction  of  State  Supreme  Court 
not  taken  away  by  new  Constitution. 

Distinguished  in  Ex  parte  Clarke,  100  U.  S.  402,  25  L.  Ed.  716,  releasing 
prilsoner  on  habeas  corpus  issued  by  a  single  justice;  State  v.  Barber,  4 
Wyo.  65,  32  Pac.  17,  considering  alternate  writ  of  mandamus  allowed  by 
single  justice  in  vacation. 

Supreme  Court,  by  means  of  writ  of  habeas  corpus,  can  revise  the  pro- 
ceedings of  those  tribunals  only  over  which  it  has  appellate  control. 

Approved  in  United  States  v.  Plumer,  3  Cliff.  27,  Fed.  Cas.  16,055,  hold- 
ing writ  of  error  does  not  lie  from  Supreme  Court  in  criminal  case;  in 
Ex  parte  Bowley,  16  Mo.  App.  21,  discharging  writ  of  habeas  corpus  where 
ground  for  writ  was  unconstitutionality  of  statute;  dissenting  opinion  in 
Ex  parte  Wells,  18  How.  328,  15  L.  Ed.  481,  majority  examining  and  af- 
firming order  of  Circuit  Court  remanding  prisoner;  dissenting  opinion  in 
Ex  parte  Lange,  18  Wall.  185,  21  L.  Ed.  882,  majority  discharging  prisoner 
held  under  sentence  of  Circuit  Court. 

Under  the  extradition  treaty  with  Great  Britain,  and  act  of  Congress* 
1848^  Judicial  magistrates  named  in  the  act  are  not  authorised  to  issue  war- 
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nnts  and  cauie  arresU  to  Im  made  without  previoiu  mandate  from  executive 
department. 

Approved  in  In  re  Harris,  32  Fed.  584,  discharging  prisoner  where  no 
requisition  had  been  duly  made  upon  executive  authority. 

Distinguished  in  Grin  v.  Shine,  187  U.  S.  194,  47  L.  Ed.  138,  23  Sup.  Ct. 
104,  holding  certificate  of  State  department  that  requisition  for  fugitive 
has  b^n  made  by  diplomatic  agent  need  not  be  produced  before  warrant 
can  be  issued.  \ 

Writ  of  habeas  corpus  supersedes  all  other  wi^ts  under  which  the  commit- 
ment was  made.  The  custody  of  the  prisoner  from  then  on  is  entirely  under 
the  control  of  the  court  issuing  the  writ  or  to  which  the  return  is  made. 

Approved  in  State  v.  Broaddus,  245  Mo.  140,  Ann.  Gas.  1914A,  823,  149 
S.  W.  478,  holding  when  writ  of  habeas  corpus  issues,  officer  holds  prisoner 
under  writ  to  exclusion  of  prior  process;  Barth  v.  Clise,  12  Wall.  402,  20 
L.  Ed.  894,  holding  sheriff  not  responsible  for  escape  of  prisoner;  Matson 
V.  Swanson,  131  111.  266,  23  N.  E.  596,  holding  sheriff  holds  (rader  writ  of 
habeas  corpus  from  time  he  receives  it;  Stbte  v.  Sparks,  27  Tex.  709, 
holding  court  issuing  writ  of  habeas  corpus  acquires  absolute  jurisdiction 
over  petitioner;  In  re  Ebanks,  84  Fed.  314,  remanding  prisoner  to  custody 
upon  State  Supreme  Court  staying  proceedings. 

Authority  of  habeas  corpus  as  paramount  to  that  of  all  other  writs. 
Note,  AniL  Gas.  1914A,  880. 

Appellate  jurisdiction  of  Supreme  Court  by  habeas  corpus  extends  to  ^all 
cases  of  commitment  by  the  Judicial  authority  of  the  United  States  not  within 
any  exception  made  by  Congress. 

Approved  in  Ex  parte  Yerger,  8  Wall.  99,  100,  19  L.  Ed.  837,  Ex  parte 
Virginia,  100  U.  S.  341,  25  L.  Ed.  678,  King  v.  McLean  Asylum,  64  Fed.  347, 
26  L.  R.  A.  792,  12  C.  C.  A.  138,  and  Ex  parte  Good,  19  Ark.  416,  all 
reviewing,  by  certiorari  and  habeas  corpus,  decision '  of  Circuit  Court 
remanding  prisoner;  Ex  parte  Lange,  18  Wall.  166,  21  L.  Ed.  875, 
discbai^ng,  upon  writ  of  habeas  corpus,  prisoner  held  under  order  of 
Circuit  Court;  In  re  Henrich,  5'Blatchf.  419,  Fed.  Cas.  6369,  reviewino: 
decision  of  United  States  commissioner  committing  fugitive  from  justice 
tor  surrender ;  Elk  v.  Wijkins,  112  U.  S.  108,  28  L.  Ed.  648,  5  Sup.  Ct.  49, 
holding  an  Indian  not  a  citizen  under  the  Fourteenth  Amendment  to  the 
Constitution;  In  re  McDonald,  16  Fed.  Cas.  26,  District  Court  issuing  writ 
where  prisoner  is  confined  by  mob;  In  re  Newman,  79  Fed.  625,  holding 
finding  of  commissioner  in  favor  of  jurisdiction  npt  conclusive  upon  Cir- 
cuit Court. 

Distinguished  in  In  re  Stupp,  l2  Blatchf.  512,  Fed.  Cas.  13,563  refusing 
to  review  sufficiency  of  evidence  upon  which  commissioner  remained  pris- 
oner. 

When  court  may  refuse  writ  of  habeas  corpus.    Note,  67  Am.  Dec. 
396. 
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Miscellaneous.  Cited  in  State  v.  Nast,  209  Mo.  729,  108  S.  W.  569,  to 
point  that  ''judicial  power"  is  power  to  try  and  determine  causes  as  dis- 
tinct from  function  to  examine  and  discharge  or  commit  for  trial;  Wilkin 'a 
Petition,  71  N.  H.  593,  53  Atl.  1020,  holding  appellate  court  in  habeas 
corpus  may  relieve  sureties  on  bail  bond  in  habeas  corpus  from  default 
where  case  is  still  on  calendar. 

14  How.  149-156,  14  L.  Ed.  364,  LAWUBB  ▼.  WAUEEB. 

Snprem^  Court's  Jurisdiction  on  error  to  State  court  does  not  attach  under 
the  latter's  certificate,  that  there  is  drawn  in  Question  the  validity  of  State 
statutes  as  in  violation  of  the  Federal  Constitution,  and  that  they  have  been, 
upheld,  the  particular  statutes  not  being  specifled. 

Approved  in  Home  for  Incurables  v.  City  of  New  York,  187  U.  S.  157^ 
47  L.  Ed.  118,  23  Sup.  Ct.  85,  holding  record  must  show  Federal  questioa 
set  up  in  State  court;  Tazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  48, 
45  L.  Ed.  418,  21  Sup.  Ct.  259,  holding  certificate  of  State  court  that  on 
argument  validity  of  State  statute  as  being  repugnant  to  Federal  Consti- 
tution was  raised  does  not  supply  omission  of  Federal  question  in  record; 
.  Messenger  v.  Mason,  10  Wall.  510,  19  L.  £d.  1029,  holding  Supreme  Court 
without  power  to  re-examine  decision  of  State  court  upholding  validity  of 
territorial  statute. 

Supreme  Court  has  no  Jurisdiction  to  review  State  court's  decision  where 
the  record  failed  to  disclose  any  Federal  question  passed  on'  by  the  State 
court  and  necessary  to  its  decision.  Certificate  by  the  State  Supreme  Court 
that  such  question  was  raised  and  decided  is  insufficient. 

Approved  in  Maxwell  v.  Newbold^  18  How.  516,  15  L.  Ed.  609,  dismissing 
writ  of  error  where  record  failed  to  show  what  clause  of  Constitution 
relied  upon;  Mississippi  etc.  R.  R.  Co.  v.  Rock,  4  Wall.  180,  18  L.  Ed.  882, 
dismissing  writ  of  error  where  only  question  raised  was  that  decision  of 
State  court  impaired  obligation  of  contract;  Parmelee  v.  Lawrence,  11 
Wall.  38,  20  L.  Ed.  49,  dismissing  writ  of  error  where  certificate  alone 
indicated  that  a  Federal  question  was  involved ;  Brown  v.  Atwell,  92  U.  S. 
329,  28  L.  Ed.  513,  holding  that  court  had  no  jurisdiction  where  Federal 
question  was  presented  in  argument  and  not  decided  by  court;  Powell 
V.  Brunswick  County,  150  U.  S.  439,  37  L.  Ed.  1136,  14  Sup.  Ct.  168,  dis- 
missing writ  of  error  wliere  bill  of  complaint  nowhere  claimed  relief  under 
Constitution ;  Oxley  Stave  Co.  v.  Butler  Co.,  166  U.  S.  666,  41  L.  Ed.  1152, 
17  Sup.  Ct.  712,  dismissing  writ  of  error  where  record  failed  to  specially 
set  up  the  right  claimed  under  Constitution;  Martin  v.  Cole,  38  Iowa,  155, 
holding  Supreme  Court  has  no  jurisdiction  where  Federal  question  first 
raised  on  rehearing;  Gross  v.  United  States  Mortgage  Co.,  108  U.  S.  485, 
27  L.  Ed.  798,  2  Sup.  Ct.  944,  holding  duty  of  court  to  examine  record  to 
ascertain  whether  Federal  question  is  involved;  Frost  v.  Ilsley,  55  Me. 
380,  refusing  to  certify  case  to  Supreme  Court  where  decision  of  Federal 
question  is  unnecessary. 
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Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 

State  court's  decision.    Note,  6Z  L.  B.  A.  332. 
What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 

Court.    Note,  68  L.  B.  A.  478. 

Baprttne  Court  lias  no  Jurisdiction  to  review  on  error  tlie  decision  of 
State  court  wliich  merely  construes  a  State  law  admitted  to  be  constitutional. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Hopkins,  130  U.  S.  223,  32  L.  Ed. 
913,  9  Sup.  Ct.  507,  reviewing  cases  and  holding  judicial  construction  of 
statute^oes  not  draw  in  question  its  validity,*  Central  Land  Co.  v.  Laid- 
ley,  159  U.  S.  110,  40  L.  Ed.  94,  16  Sup.  Ct.  82,  holding  Supreme  Court 
without  jurisdiction  where  validity  of  statute  is  admitted. 

14  How.  156-189,  14  !■.  Ed.  367,  LE  EOT  V.  TATHAM. 

Principle  or  new  property  discovered  in  matter,  tlie  result  of  a  certain 
process  cannot  of  itself  be  tbe  subject  of  a  patent,  but  can  only  be  so  when 
practically  applied.  In  sncb  case  the  processes  by  wblcb  they  are  applied 
constitute  the  invention,  and  must  be  stated  with  such  precision  as  to  enable 
an  ordinary  mechanic  to  construct  and  apply  the  necessary  process. 

Approved  in  American  Steel  &  Wire  Co.  v.  Denning  Wire  and  Fence  Co., 
160  Fed.  110,  111,  and  Denning  Wire  &  Fence  Co.  v.  American  Steel  So 
Wire  Co.,  169  Fed.  795,  796,  797,  95  C.  C.  A.  259,  both  holding  patent  for 
machine  for  making  woven-wire  fence  not  invalid  on  ground  that  its 
claims  were  for  principle  or  function  of  machine,  nor  as  including  any 
and  all  machines  for  making  same  fabric;  Cameron  Septic  Tank  Co.  v. 
Village  of  Saratoga  Springs,  151  Fed.  261,  holding  process  for  treating 
sewage  void  for  lack  of  invention;  National  Hollow  B.  B.  Co.  v.  Inter- 
changeable B.  B.  Co.,  106  Fed.  708,  45  C.  C.  A.  544,  construing  claims  1,  2, 
7,  of  Heins'  patent  No.  480,194,  for  brake-beam ;  Powell  v.  Leicester  Mills 
Co.,  103  Fed,  485,  holding  Powell  patent  No.  510,934,  for  improvements 
in  web-holder  for  knitting-machine,  is.  not  infrinsred  by  Bennor  patent 
No.  557,641;  O'Reilly  v.  Morse,  15  How.  117,  14  L.  Ed.  625,  holding  claim 
to  use  of  electric  or  galvanic  current  generally  too  broad;  Le  Roy  v. 
Tatham,  22  How.  137,  139,  16  L.  Ed.  368,  369,  sustaining  patent  for  im- 
provements in  machinery  for  making  pipes;  McCloskey  v.  Dubois,  20 
Blatchf.  8,  9,  9  Fed.  38,  39,  refusing  motion  for  rehearing  where  new  evi- 
dence tended  to  establish  result  of  manufacture;  New  Process  Fermen- 
tation Co.  V.  Maus,  20  Fed.  731,  holding  process  for  fermentation  of  beer 
not  patentable,  independent  of  means  of  production ;  Wall  v.  Leek,  66  Fed. 
555,  13  C.  C.  A.  630,  holding  no  patent  could  be  obtained  for  process  to  be 
used  at  night;  Rosseau  v.  Peck,  66  Fed.  761,  holding  patent  for  automatic 
circuit  breaker  not  infringed  by  instrument  producing  same  result;  Knapp 
V.  Morss,  150  U.  S.  228,  87  L.  Ed.  1062,  14  Sup.  Ct.  84,  holding  improve- 
ments in  dress  forms  not  patentable  for  want  of  novelty;  Magin  v.  Karle, 
150  U.  S.  392^  37  L.  Ed.  1120,  14  Sup.  Ct.  155^  holding  improved  apparatus 
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for  cooling  and  drawing  beer  not  patentable ;  In  re  Mann,  16  Fed.  Gas.  633, 
holding  new  process  for  making  hoop  skirts  patentable,  although  by  use  of 
old  device;  Singer  v.  Walmsley,  22  Fed.  Gas.  210,  doctrine  of  equivalents 
allowed  where  patentee  has  discovered  re^lt  as  well  as  machinery;  Johns- 
ton Ruffier  Co.  v.  Avery  Machine  Go.,  28  Fed.  194,  holding  patent  for 
improvement  of  pre-existing  machine  covers  only  that  particular  improve- 
V  •  ment ;  American  Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp  Co.,  80  Fed.  400, 
25  C.  C.  A.  500,  holding  improvements  in  wood-pulp  digesters  valid  as  a 
patent;  American  Strawboard  Go.  v.  Elkhart  Egg-Case  Co.,  84  Fed.  964, 
holding  method  of  forming  egg  cases  from  straw  board  not  patentable; 
Taber  Bas-Relief  Photograph  Co.  v.  Marceau,  87  Fed.  873,  holding^  differ- 
.  ent  means  employed  to  produce  same  result  not  infringement;  Union  Gas 
etc.  Co.  V.  Doak,  88  Fed.  89,  holding  patent  for  mechanism  for  igniting  gas 
by  means  of  electric  spark  void. 

Distinguished  in  Arkell  v.  Hurd  etc.  Co.,  7  Blatchf.  477,  Fed.  Gas.  532, 
holding  paper  bag  made  flexible  in  upper  part  subject  of  patent;  In  re 
Corbin,  6  Fed.  Gas.  541,  holding  known  ingredients  arranged  in  ascer- 
tained proportions  to  form  composition  resembling  honey  patentable. 

Denied  in  dissenting  opinion  in  O'Reilly  v.  Morse,  15  How.  132,  14 
.L.  Ed.  681,  majority  holding  patent  for  art  of  writing  at  a  distance  not 
patentable. 

Right  to  patent  for  new  process.   .  Note,  20  E.  R.  0.  181. 

Right  to  patent  for  new  combination  of  machines  or  procesaeB.    Note, 
20  E.  R.  0.  157. 

f 

9 

Where  action  is  brougltt  for  Infringement  of  patent,  plaintiff  eaa  ieeav«r 
only  for  violation  of  that  which  he  specifically  claims,  and  ^riiere  diaim  is 
founded  npon  apeciflcation  of  combination  of  macmnery  he  wUl  not.be  per- 
mitted to  modify  nor  abandon  such  specillcation. 

Approved  in  Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  374,  Fed.  Cas. 
5583,  holding  record  claim  of  reissue  patent  void  as  to  matters  not  in- 
cluded in  original  patent;  Burden  v.  Corning,  4  Fed.  Cas.  707,' holding 
patent  for  improved  horseshoe  machine  will  extend  only  to  particular  de- 
vice described;  Wilkins  Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed.  983, 
holding'  it  infringement  to  use  either  of  two  machines  included  in  a 
patent. 

Distinguished  in  Winans  v.  Denmead,  15  How.  342,  14  L.  Ed.  722,  col- 
:  lecting  cases  and  holding  claim  of  patentee  should  be  extended  to  include 
forms  other  than  those  specifically  claimed;  Andrews  v.  Carman,  13 
Blatchf.  317,  Fed.  Cas.  371,  construing  claim  to  include  driven  as  well  as 
flowing  well;  Stephenson  v.  Hoyt,  22  Fed.  Oas.  1305,  holding  parol  evi- 
dence admissible  to  show  extent  of  patentee's  invention  where  doubts 
arise. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E.  R.  0.  197. 
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Claim  to  combijiatlon  of  madiinory  will  not  be  sustained  anleas  shown 
to  be  noveL 

Approved  in  Busell  Trimmer  Co.  v.  Stevens,  137  U.  S.  433,  84  L.  Ed.  723, 
11  Sup.  Ct.  154,  holding  improvements  in  rotary  cutters  involving  merely 
mechanical  skill  not  patentable;  Magin  v.  Karle,  150  U.  S.  392,. 87  L.  Ed. 
1120,  14  Sup.  Ct.  155,  holding  improved  apparatus  for  cooling  and  draw- 
ing beer  not  patentable;  Milligan  etc.  Qlue  Co.  v.  Upton,  4  Cliff.  251,  252, 
Fed.  Cas.  9607,  holding  comminuted  glue  differing  in  no  respect  from 
ordinary  glue  not  subject  of  invention;  Union  Gas.  etc.  Co.  v.  Doak,  88 
Fed.  89,  holding  patent  for  mechanism  for  igniting  gas  by  means  of  elec- 
tric spark  void  for  want  of  novelty.  x 

14  How.  189-192,  14  I..  Ed.  881,  X7NITED  STATES  T.  HEHtS  OF  BIIiLIEnZ. 

Acts  of -1824  and  1844,  in  conferring  special  Jurisdiction  upon  the  District 
Courts  where  none  existed  before,  gave  them  Jurisdiction  to  adjudicate  writ- 
ten evidences  of  title  claimed  by  virtue  of  French,  Spanish  or  English  grants, 
but  not  to  give  decree  founded  on  mere  possession. 

Approved  in  United  States  v.  Gusraan,  14  How.  193,  14  L.  Ed.  383,  fol- 
lowing rule;  United  States  v.  Pendell,  185  U.  S.  201,  46  L.  Ed.  872,  22 
Sup.  Ct.  629,  holding  evidence  of  possession  in  connection  with  other  evi- 
dence sufficient  to  lose  presumption  as  to  title  through  Mexican  grant 
which  should  be  confirmed.  ^ 

14  How.  193,  14  L.  Ed.  383,  tTNITED  STATES  T.  OX7SMAH. 
Not  cited. 

14  How.  193-218,  14  L.  Ed.  383,  TBOT  IRON  AND  NAIL  FAOTOBT  V.  OOBN- 
ING. 

Evidence  presented  by  defendant  being  conflicting  and  irreconcilable, 
held  not  to  disprove  originality  of  patent  in  issue,  and  insufllclent  to  establish 
Ucense  from  patentee. 

Approved  in  Coming  v.  Troy  Iron  etc.  Factory,  16  How.  465,  466,  14 
If.  Ed.  774,  holding  second  appeal  will  not  lie  upon  the  same  question. 

Mere  license  given  to  party  to  use  patent  without  the  addition  of  the  word 
"assigns"  or  equivalent  words,  showing  that  such  license  was  meant  to  be 
assignable,  is  only  grant  of  personal  power  to  licensee  and  is  not  transferable 
by  him  to  another. 

Approved  in  Bowers  v.  Lake  Superior  etc.  Co.,  149  Fed.  986,  79  C.  C.  A. 
493,  where  licensee  of  right  to  use  patented  invention  in  connection  with 
dredge  sold  dredge  to  defendant,  latter  was  liable  for  royalties ;  Shepherd 
V.  Deitsch,  138  Fed.  84,  licensee  of  right  to  manufacture  and  vend  patented 
article  is  not  necessary  party  complainant  to  infringement  suit;  Oliver 
v.  Rumford  Chemical  Works,  109  U.  S.  82,  27  L.  Ed.  864,  3  Sup.  Ct.  65, 
holding  administrator  did  not  take  exclusive  ri^ht  to  use  self-raising  flour; 
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JHapgood  V.  Hewitl,  119  U.  S.  234,  30  L.  Ed.  872,  7  Sup.  Ct.  197,  holdiiij^ 
right  to  use  invention  did  not  pass  to  new  corporation;  Putnam  v.  Hoi- 
lender,  19  Blatebf.  58,  6  Fed.  892,  holding  license  to  use  invention  diti 
not  confer  right  to  sublicense  another;  Gibbs  v.  Hoefner,  22  Blatchf.  38. 
19  Fed.  325,  holding  shop  license  to  one  did  not  protect  a  sublicensee  from 
penalty  for  infringement;  Eclipse  Windmill  Co.  v.  Woodmanse  Windmill 
Co.,  24  Fed.  653,  holding  assignment  by  licensee  conferred  no  rights  on 
defendant  to  use  patent;  Haffcke  v.  Clark,  50  Fed.  536,  1  C.  C.  A.  570, 
holding  partnership  agreement  to  manufacture  patented  refrigerator  con- 
ferred no  rights  except  on  partnership;  Thomson  v.  Citizens'  National 
Bank,  53  Fed.  256,  3  C.  C.  A.  518,  holding  implied  license  to  partnership 
to  use  account-books  did  not  pass  to  succeeding  corporation;  Waterman 
V.  Shipman,  55  Fed.  986,  5  C.  C.  A.  371,  holding  exclusive  right  to  manu- 
facture patented  articles  did  not  pass  to  receiver;  Russ  v.  Putney,  38 
N.  H.  47,  holding  sale  of  machine  with  right  to  use  patented  saw  need  not 
be  in  writing;  Lane  &  Bodley  Co.  v.  Locke,  150  U.  S.  195,  37  L.  Ed.  1050, 
14  Sup.  Ct.  78,  holding  patentee  estopped  from  demanding  royalty;  Lillien- 
thal  V.  Washburn,  4  Woods,  69,  8  Fed.  709,  holding  unnecessary  to  decide 
whether  certain  agreement  was  an  assignment  or  license;  Moore  Mfg.  etc. 
Co.  V.  Cronk  Hanger  Co.,  69  Fed.  998,  holding  licensee  for  definite  period 
must  join  a  patentee  in  suing  for  infringement;  Harrison  v.  Morton,  83 
liid.  479,  35  Atl.  102,  holding  assignment  not  following  statutory  require- 
ments conveyed  to  plaintiff  merely  equitable  title. 

Distinguished  in  Waldo  v.  American  Soda  Fountain  Co.,  92  Fed.  628, 
holding  license  to  use  apparatus  assignable. 

Rights  as  to  things  produced  by  labor  of  eipnployee.    Note,  5  L.  R.  A. 
(N.  S.)  1184. 

Miscellaneous.  Miscited  in  Blair  v.  West  Point  Mfg.  Co.,  7  Neb.  153, 
to  point  that  pleadings  failed  to  show  cause  removable. 

14  How.  218-227,  14  Is.  Ed.  394,  SILSBY  ▼.  FOOTE. 

Federal  Circuit  Courts  sitting  in  New  York  may,  In  their  discretion, 
properly  follow  State  court  practice  of  allowing  an  additional  Juror  to  be 
drawn  and  sworn  where  one  of  original  twelve  becomes  incapacitated  after 
impanelment,  and  before  any  evidence  is  produced;  and  when  the  exercise 
of  such  discretion  is  not  prejudicial  to  party  objecting,  no  writ  of  error  will 
lie. 

Approved  in  Cook  v.  Burnley,  11  Wall.  676,  20  L.  Ed.  86.  holding  writ 
of  error  will  not  lie  from  decision  of  inferior  court  granting  motion  to  sup- 
ply lost  writ;  Crumpton  v.  United  States,  138  U.  S.  365,  84  L.  Ed.  960, 
11  Sup.  Ct.  357,  refusing  to  review  decision^  on  application  for  process  for 
witness  at  government  expense;  Brewer  v.  Jacobs,  22  Fed.  234,  holdini: 
objection  to  qualification  of  juror  too  late  after  verdict;  United  States  v. 
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Richardson,  28  Fed.  69,  holding  national  eonrts  may  avail  themselves  of 
State  officers  in  calling  jnry. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.    Note, 
48  L.  &.  A.  60. 

tJnder  seventh  section  of  act  of  1837,  not  only  the  patentee  hut  also  his 
assigns,  executors  or  administrators  may  make  disclaimer  of  either  the  whole 
or  a  sectional  part  of  his  interest  in  such  patent. 

Approved  in  Smith  v.  Nichols,  21  Wall.  117,  22  L.  Ed.  567,  collecting  cases 
and  holding  disclaimer  can  be  filed  either  before  or  after  suit  is  commenced ; 
Tuck  V.  Bramhill,  6  Blatchf.  101,  Fed.  Cas.  14,213,  holding  disclaimer  of 
"roll  without  the  core"  valid. 

Judgment  wlU  not  he  reversed  where  evidence  is  properly  rejected,  though 
an  erroneous  reason  was  given  therefor. 

Approved  in  Ballard  v.  Chewning,  49  W.  Va.  515,  39  S.  E.  172,  upholding 
decree  in  suit  to  set  aside  deed  of  trust  as  fraudulent  where  it  recited  that 
deed  was  fraudulent  on  its  face  and  that  court  did  not  consider  certain  parts 
of  record;  Jennison  v.  Haire,  29  Mich.  222,  upholding  judgment  where  in- 
competent evidence  was  rejected  as  immaterial  and  irrelevant. 

Federal  courts  have  no  power  to  order  peremptory  nonsuit  against  will  of 
plalntifr. 

Approved  in  Bryan  v.  Pinney,  3  Aris.  35,  36,  21  Pac.  333,  holding  under 
Rev.  Stats.  1887,  par.  764,  involuntary  nonsuit  cannot  be  granted;  Ordway 
V.  Boston  etc.  R.  R.  Co.,  69  N.  H.  432,  45  Atl.  245,  holding  judgment  upon 
involuntary  nonsuit,  on  ground  plaintiff  assumed  risks  of  danger,  is  judg- 
ment on  merits  and  bars  another  action;  Carney  v.  Duniway,  35  Or.  134, 
57  Pac.  193,  holding  defendant  does  not  waive  motion  for  nonsuit  by  intro- 
ducing evidence  after  it  was  overruled;  Depue  v.  Miller,  65  W.  Va.  125, 
23  L.  B.  A.  (N.  S.)  775,  64  S.  E.  742,  refusing  to  reverse  decree  sustaining 
demurrer  because  trial  court  assigned  erroneous  reason  therefor;  Castle  v. 
Bollard,  23  How.  183,  16  L.  Ed.  427,  holding  Circuit  Court  without  power 
to  grant  peremptory  nonsuit  against  wish  of  plaintiff;  Union  Ins.  Co.  v. 
Smith,  124  U.  S.  424,  81  L.  Ed..  506,  8  Sup.  Ct.  544,  upholding  refusal  of 
defendant's  motion  to  take  case  from  jury  on  plaintiff's  testimony;  Miller 
V.  Baltimore  etc.  R.  R.  Co.,  17  Fed.  Cas.  305,  overruling  motion  of  defendant 
for  nonsuit  on  ground  of  insufficient  evidence;  Northern  etc.  R.  R.  Co.  v. 
Charless,  51  Fed.  572,  2  C.  C.  A.  380,  holding  motion  by  defendant  for  order 
dismissing  case  properly  denied;  Kettlewell  v.  Peters,  23  Md.  317,  holding 
motion  for  nonsuit  on  ground  of  improper  parties,  properly  denied ;  Atchison 
etc.  R.  R.  Co.  v.  Myers,  63  Fed.  796,  11  C.  C.  A.  439,  holding  defendant 
waived  right  by  intrdducing  evidence  after  motion  to  dismiss  was  denied; 
Patting  V.  Spring  etc.  Co.,  93  Fed.  99,  holding  proper  Federal  procedure 
is  to  impanel  jury  and  direct  verdict  on  plaintiff's  nonappearance. 
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Distinguished  in  Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  39,  35  L.  Ed.  61,  11  Sup.  Ct.  481,  holding  United  States  Cirouit 
Courts  may  grant  nonsuit^-  where  State  statute  authorizes  it.  . 

Under  fifteenth  section  of  act  of  1836,  relating  to  actions  founded  upon 
letters  patent*  notice  by  defendant  that  patent  had  been  described  in  TTre's 
Dictionary  of  Arts  prior  to  the  time  of  issue  of  patent  to  plaintiff,  and  that  it 
had  been  used  prior  to  that  time,  is  not  suflLcient  notice  under  the  act,  when 
such  notice  does  not  state  particular  place  in  book  where  such  description 
is  to  be  found,  nor  the  place  where  such  invention  was  used. 

Approved  in  Jackson  v.  Merritt,  21  D.  C.  285,  following  rule ;  Sloeum  v. 
New  tork  Life  Ins.  Co.,  228  U.  S.  394,  Ann.  Oas,  1914D,  1029,  57  L.  Ed.  892, 
33  Sup.  Ct.  523,  holding  Federal  court  could  not  set  aside  verdict  and  direct 
judgment  to  be  entered  non  obstante  veredicto;  Blanchard  v.  Putnam,  8 
Wall.  428,  19  L.  Ed.  436,  reversing  judgment  where  notice  did  not  specify 
person  and  place.  ^ 

Patent  being  for  combination  of  certain  parts  of  machinery  is  not  in- 
fringed unless  all  the  parts  embraced  in  such  combination  are  used. 

Approved  in  Parsons  v.  Seelye,  100  Fed.  458,  40  C.  C.  A.  486,  holding 
patent  No.  368,108,  claims  3,  4,  and  5,  for  leather-cutting  machine,  are  in- 
fringed ;  Electric  Signal  Co.  v.  Hall  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  99, 
5  Sup.  Ct.  1076,  holding  use  of  insulated  track  different'  from  use  of  ground 
return  circuit;  Crompton  v.  Belknap  Mills  Co.,  30  Fed.  Cas.  1067,  holding 
patent  for  combination  of  three  things  not  infringed  by  combining  two  of 
them  with  another ;  Hoe  v.  Knap,  27  Fed.  208,  holding  patent  not  infringed 
where  a  different  element  substituted  for  one  in  patent;  dissenting  opinion 
in  Silsby  v.  Foote,  20  How.  391, 15  L.  Ed..  957,  majority  holding  combination 
of  machinery  for  regulation  of  air  to  furnace  valid. 

Where  claim  does  not  point  out  and  designate  the  particular  elements 
which  compose  the  combination,  but  only  declares,  as  it  properly  may,  that  the 
combination  is  made  up  of  ipuch  described  machinery  as  effects  particular  re- 
sult, it  is  a  question  of  fact  for  the  Jury  to  determine  which  of  the  described 
parts  are  essential  to  produce  that  result. 

Approved  in  Whipple  v.  Middlesex  Co.,  29  Fed.  Cas.  943,  construing  claim 
to  be  coextensive  with  patent. 

14  How.  227-240,  14  L.  Ed.  398,  CAIiKIN  &  CO.  V.  C0CE:E. 

State  of  Texas  was  admitted  into  the  Union  December  29,  1845.  From 
that  day  the  laws  of  the  United  States  extended  over  it.  Hence  seizure  of 
goods,  January  30,  1846,  imported  from  another  State,  under  the  revenue  laws 
of  Texas  was  illegal. 

Approved  in  Higgins  v.  Brown,  20  Okl.  393,  1  Okl.  Cr.  69,  94  Pac.  717, 
holding  indictment  for*murder  pending  in  territorial  court  when  State  was 
formed  was  cognizable  in  District  Court  of  State  as  its  successor;  Ames  v. 
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Colorado  Central  R.  R.  Co.,  4  Dill.  257,  Fed.  Cas.  324,  holding  admission  of 
Colofado  as  State  extinguished  territorial  government ;  Lee  v.  King,  21  Tex. 
582,  holding  citizen  of  Louisiana  entitled  to  interstate  privileges  from  ad- 
mission  of  Texas;  State  v.  Sais,  47  Tex.  310,  maintaining  suit  brought  by 
heirs  of  original  grantee  of  Mexican  government. 

Injunction  against  suit  in  another  Stat^.    Note,  56  Ahl  Rep.  664. 

14  How.  240^263,  14  !■.  Ed.  404,  DOWKEY  ▼.  HIOXS. 

Judgment  cannot  be  rendered  upon  verdict  if  it  varies  from  the  Issue  In 
substantial  matter,  or  if  it  finds  only  part  of  that  in  issue. 

Approved  in  Holt  v.  Van  Eps,  1  Dafe.  Ter.  212,  46  N,  W.  691,  reviewing 
cases  and  holding  where  jury  failed  to  pass  on  issue  of  ownership  no  valid 
judgment  could  be  entered. 

Certificate  of  deposit  or  promiflMry  note,  payable  at  future  day,  is  not 
payment  of  debt  unless  creditor  by  express  agreement  accept  it  as  such.  The 
question  whether  there  was  such  an  agreement  is  one  of  fact  for  the  Jury. 

Approved  in  A.  Lescher  &  Sons  Rope  Co.  v.  Mayflower  Gold  Min.  etc.  Co., 
173  Fed.  858,  85  L.  R.  A.  (N.S.)  1.  97  C.  C.  A.  465,  and  Stewart  v.  Laberee, 
185  Fed.  473,  109  C.  C.  A.  351,  both  holding  taking  note  for  debt  did  not 
extinguish  original  demand;  McFadden  v.  Folbrath,  114  Minn.  87,  37 
li.  R.  A.  (N.  S.)  201,  130  N.  W.  543,  holding  check  was  conditional  pay- 
ment ;  In  re  Morrill,  8  Bank.  Reg.  119,  2*  Sawy.  358,  Fed.  Cas.  9821,  holding 
note  given  by  surety  operated  as  payment  of  debt  for  which  he  was  con- 
tingently liable ;  Baker  v.-  Draper,  1  Cliff.  421,  Fed.  Cas.  766,  holding  promis- 
sory note  given  in  payment  of  supplies  did  not  operate  as  payment ;  Kimball 
V.  The  Ship  Anna  Kimball,  2  Cliff.  16,  Fed.  Cas.  7772,  holding  notes  given  for 
the  accommodation  of  libelant  and  not  for  payment;  Lansing  v.  Wood,  57 
Mich.  210,  23  N.  W.  773,  holding  balances  represented  by  unpaid  certificates 
were  properly  treated  as  not  discharged;  Knox  v.  Gerhauser,  3  Mont.  275, 
holding  acceptance  of  order  on  third  person  by  holder  of  note  did  not  ex- 
tinguish it;  Hadden  v.  Dooley,  92 Ted.  281,  34  C.  C.  A.  338,  holding  giving 
of  renewal  note  to  bank  did  not  discharge  precedent  debt;  In  re  Ouimette, 
3  Bank.  Reg.  (141)  572, 1  Sawy.  53,  Fed.  Cas.  10,622,  holding  indebtedness 
reduced  by  receipt  of  notes,  providing  they  were  collectible;  In  re  Hurst, 
13  Bank.  Reg.  463, 1  Flipp.  470,  Fed.  Cas.  6925,  holding  deed  of  composition 
providing  for  payment  in  promissory  notes,  payment  of  money  under  stat- 
ute; dissenting  opinion  in  Dille  v.  White,  132  Iowa,  350,  353,  10  L.  R,  A. 
(N.  S.)  510, 109  N.  W.  918,  majority  holding  intention  of  parties  to  transfer 
money  was  effectuated  by  means  of  cashier's  checks,  though  bank  was  in- 
solvent; 

Dischaige  of  debtor  by  creditor's  negligence  in  presenting  check  of 
third  person  for  pajrment.    Notej  5  Ann.  Oas.  871. 

Payment  by  commercial  paper.    Note,  85  L.  R.  A.  (N.  8.)  26* 
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Bolder  of  note  is  not  to  be  imputed  wltli  negligence  in  tbe  collection  of 
note  payable  at  bank,  wbere  bank  ia  inaolTent  and  maker  of  note  is  not 
prejudiced. 

Approved  in  Hobart  Nat.  Bank  v.  McMurrougb,  24  Okl.  213, 103  Pac.  602^ 
holding  under  facts  of  case,  bank  was  negligent  in  collecting  check. 

14  How.  253-268,  14  (L.  Ed.  409,  DE  LANE  ▼.  MOOBE. 

Where  antenuptial  contract  was  alleged  to  have  been  made,  eecondary 
evidence  of  its  contents  should  have  been  admitted  upon  affldavita  of  the 
parties  that  they  had  made  diligent  search  for  same,  but  were  unable  to  find 
it  and  believed  it  lost.  • 

Approved  in  In  re  Devoe's  Estate,  113  Iowa,  11,  84  N.  W.  926,  admitting 
part  of  written  antenuptial  contract,  remainder  of  which,  including  signa- 
ture, could  not  be  found. 

Conflict  of  laws  as  to  matrimonial  property.    Note,  57  L.  B.  A.  368. 

Deed  regularly  recorded  in  one  State  will  have  same  effect  in  another 
State  to  which  property  is  removed,  as  it  Jiad  in  State  where  it  was  recorded. 

Approved  in  Frank  v.  Hirsh,  3  App.  D:  C.  495,  holding  married  woman 
living  in  New  York  whose  earnings  were  by  law  of  that  State  her  separate 
estate  could  sue  alone  in  District  of  Columbia  to  recover  them  when  loaned  ~ 
there ;  Adams  v.  Fellers,  88  S.  C.  216,  35  L.  R.  A.  (N.  S.)  385,  70  S.  E.  724, 
holding  owner  of  machine  renting -it  to  resident  of  Georgia  to  be  used  in 
that  State,*  where  under  law  of  State  bailee  could  not  remove  it  therefrom, 
could  sue  in  this  State  to  recover  it  from  purchaser  from  bailee  after  re- 
newing it  here;  Hicks  v.  Skinner,  71  N.  C.  548,  17  Am.  Bep.  24,  holding 
antenuptial  contract  registered  in  New  York  good,  though  property  removed 
to  North  Carolina;  Crowell  v.  Skipper,  6  Fla.  589,  refusing  to  determine 
whether  recording  statute  applied  to  contracts  made  out  of  State. 

Distinguished  in  dissenting  opinion  in  Hicks  v.  Skinner,  71  N.  C.  555, 
majority  holding  antenuptial  contract  registered  in  New  York;  good  against 
creditors  of  husband  elsewhere. 

Conflict  of  laws  as  to  chattel  mortgages.    Note,  64  L.  B.  A.  357. 

Delay  by  complainants  for  unreasonable  time  to  enforce  whatever  rights 
they  had  under  an  antenuptial  contract  against  an  executor  who  divided  the 
property  under  authority  of  court,  will  bar  them  from  obtaining  relief  in  court 
of  Justice. 

Distinguished  in  Greene  v.  Bishop,  1  Cliff.  203,  Fed.  Cas.  5763,  holding 
omission  to  prosecute  for  limited  time  not  a  bar  to  relief. 

14  How.  268-282,  14  L.  Ed.  416,  TBUSTEES  FOB  VINOENHES  UNIVSBSITT 
▼.  INDIANA. 

Ordinance  of  1787  vested  the  legislature  of  Indiana  Territory  with  general 
legislative  powers;  it  could  grant  corporate  powers  and  such  powers  were  not 
affected  by  its  admission  as  State. 
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Approved  in  Sawyer  v.  El  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  Ill,  108  S.  W- 
721,  holding  law  of  territory  varying  from. strict  powers  of  territory  not 
disapproved  by  Congress  for  series  of  years  considered  approved ;  Morris  v. 
Hitchcock,  21  App.  D.  C.  593,  holding  restriction  in  treaty  with  Chickasaw 
Xation  on  power  of  taxation  must  appear  in  treaty  itself;  Whitmore  v. 
Hardin,  3  Utah,  130, 1  Pae.  467,  upholding  a  territorial  act  granting  probate 
courts  jurisdiction  in  cases  of  divorce ;  Wagner  v.  Harris,  1  Wyo.  200,  hold- 
ing territorial  l^slatures  have  authority  to  create  municipal  corporations ; 
Rogers  v.  Burlington,  3  Wall.  662,  18  L.  Ed.  82,  assuming  authority  in 
municipal  charter  to  borrow  money,  conferred  by  territorial  legislature; 
Territory  v.  Scott,  3  Dak.  Ter.  400,  20  N.  W.  407,  holding  valid  provision  in 
organic  act  prescribing  for  change  of  seat  of  government ;  People  v.  Butte, 
4  Mont.  207,  47  Am.  Bep.  348,  collecting  cases  and  holding  territorial  legis- 
lature may  prescribe  qualifications  of  voters  for  municipal  charter ;  dissent- 
ing opinion  in  Potter  v.  Rio  Arriba  Land  etc.  Co.,  4  N.  M.  (33J)  671, 17  Pac. 
618,  majority  holding  territorial  act  prohibiting  aliens  from  acquiring  prop- 
erty not  applicable  to  executory  contracts ;  Guild  v.  First  Nat.  Bank,  4  S.  D. 
582,  57  N.  W.  504,  holding  territorial  legislature  might  provide  for  different 
rate  of  interest  in  different  counties. 

Corporation  is  not  dissolved  by  reduction  of  Its  trustees  to  less  number 
than  authorised  to  act  by  Its  diarter.  Its  functions  are  merely  suspended 
awaiting  legislative  action. 

Approved  in  U.  S.  Electric  Lighting  Co.  v.  Leiter,  8  Mackey  (D.  C),  581, 
holding  corporation  not  dissolved  by  failure  to  elect  trustees  or  by  in- 
solvency. 

Where  lands  are  reserved  for  school  purposes  by  the  general  government 
for  the  use  of  certain  townships,  the  title  to  such  lands  does  not  vest  in  the 
State  but  remains  in  the  Federal  govemment,  vesting  in  the  corporation  named 
as  soon  as  it  has  the  capacity  to  take.  The  title  to  such  lands  partakes  of 
nature  of  executory  devise  or  of  dedication  of  property  to  public  use. 

Approved  in  State  v.  Schmidt,  180  Ala<  380,  61  South.  294,  holding  State 
took  no  property  in  school  lands  granted  by  enabling  act  but  assumed  per- 
sonal trust,  not  one  fixed  on  land  itself ;  Cox  v.  Board  of  Trustees,  161  Ala. 
654,  49  South.  819,  holding  title  to  lands  granted  to  State  for  university 
was  in  State  as  trustee,  and  limitations  did  not  run  against  State  in  relation 
thereto ;  Territory  v.  Choctaw  etc.  %.  Co.,  20  Okl.  668,  95  Pac.  422,  holding 
territory  received  no  title  to  school  sections  by  provisions  of  organic  act 
and  ^ould  not  recover  value  of  such  lands  appropriated  for  railway  pur- 
poses ;  Miller  v.  State,  38  Ala.  603,  holding  statute  of  limitations  applicable 
to  action  by  State  on  behalf  of  township;  Mintner  v.  Shirley,  45  Miss.  385, 
holding  land  dedicated  for  school  purposes  subject  to  location  by  an  Indian 
reservation. 

Wbere  lands  are  reserved  for  school  purposes  by  the  general  government, 
tlie  legislatures  of  the  respective  States  have  power  to  enact  laws  to  effec- 
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tnate  the  purposes  for  wliich  tlie  lands  are  reserred,  but  bare  no  power  of 
control  over  them  for  any  other  purpose.  For  effeetnatlng  such  purposes  the 
title  Is  In  the  beneficiaries. 

Approved  in  State  v.  Board  of  School  Commrs.,  183  Ala.  575,  63  South.  82, 
holding  boards  created  by  State  statutes  for  control  of  school  lands  had 
power  to  lease  them  for  purpose  of  turpentining  trees  and  removing  timber; 
Miller  v.  State,  38  Ala.  603,  holding  statute  of  limitations  applicable  to 
action  by  State  for  township ;  Trustees  of  University  v.  Moody,  62  Ala.  393, 
holding  corporative  rights  remained  unchanged  after  legislative  change  in 
oi*ganization  of  corporation ;  State  v.  Springfield  Township,  6  Ind.  95,  grant- 
ing perpetual  injunction  restraining  State  commissioners  from  distributing 
income  of  school  fund ;  Davis  v.  State,  44  Ind.  47,  holding  legislature  might 
direct  rents  of  school  lands  paid  into  county  treasury;  in  argument  of 
counsel  in  Simmons  v.  Holmes,  49  Miss.  140,  upholding  right  of  State  to 
manage  school  funds ;  State  v.  Trustees  of  Vincennes  University,  5  Ind.  79, 
liolding  decision  of  Supreme  Court  binding  as  to  the  ownership  of  township 
lands. 

In  order  to  kieserre  lands  for  school  purposes  it  is  not  necessary  to  issue 
patent. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  489,  holding  statute 
providing  for  forfeiture  of  right  to  do  business  in  State  by  foreign  corpora- 
tion on  removing  suit  against  it  to  Federal  court  was  void  as  impairii^  con- 
tract rights  of  railroad  operating  in  territory  before  it  became  State ;  Baker 
v.  Newland,  25  Kan.  30,  and  State  v.  Stringfellow,  2  Kan.  320,  holding 
reservation  of  school  lands  a  grant  of  them  to  State;  United  States  v. 
Elliot,  7  Utah,  392,  26  Pac.  1118,  holding  reservation  becomes  absolute 
when  lands  are  surveyed. 

Distinguished  in  Alabama  v.  Schmidt,  232  U.  S.  174,  58  L.  Ed.  558,  34 
Sup.  Ct.  301,  holding  State  statute  disposing  of  lands  conveyed  by  enabling 
act  to  be  used  as  school  lands  did  not  impair  contract  created  by  acceptance 
of  enabling  act. 

Land  at  common  law  may  be  granted  to  pious  uses  before  there  is  a 
grantee  in  existence  competent  to  take;  tbe  fee  to  such  lands  will  in  the 
meantime  be  in  abeyance. 

Approved  in  State  v.  First  Catholic  Church,  88  Neb.  ST,  128  N.  W.  659, 
liolding  statute  providing  conveyances  might  be  made  to  trustees  of  churches 
did  not  require  that  church  should  be  incorporated  before  State  was  divested 
of  title ;  Ould  v.  Washington  Hospital,  95  U.  S.  313,  24  L.  Ed.  452,  holding 
valid  devise  to  trustees  to  hold  until  creation  of  corporation. 

Board  of  trustees  incorporated  by  territorial  legislature  to  carry  out  pur- 
poses of  Congress  in  making  township  reservations  is  private  corporation  pos- 
sessing rights  that  cannot  be  taken  away  by  the  legislature. 

Approved  in  Kellum  v.  State,  66  Ind.  597,  holding  lottery  privilege  to 
corporation  a  vested  right  unaffected  by  governmental  action;  Downing  v. 
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Board  of  Agriculture,  129  Ind.  449,  12  L.  B.  A.  666,  28  N.  E.  125,  holding 
aet  abolishing  State  board  of  agriculture  unconstitutional ;  Graded  School 
Dist.  V.  Trustees,  95  Ky.  443,  26  S.  W.  10,  holding  grant  to  trustees  for 
educational  purposes  irrevocable ;  Ohio  v.  Neff,  52  Ohio  St.  404,  28  L.  B.  A. 
418,  40  N.  E.  724,  holding  private  eleemosynary  corporation  within  constitu- 
tional protection  of  private  property ;  State  v.  Stormont,  24  Kan.  694,  hold- 
ing admission  of  Kansas  did  not  repeal  charter  granted  by  territorial 
legislature;  Judah  v.  Trustees  of  Vincennes,  16  Ind.  68,  reciting  acts  of 
leading  case;  dissenting  opinion  in  Scobey  v.  Gibson,  17  Ind.  577,  collecting 
cases,  majority  holding  redemption  law  unconstitutional  as  to  sales  upon 
existing  contracts ;.  Ex  parte  Riggins,  134  Fed.  418,  arguendo. 

Distinguished  in  Pennsylvania  College  Cases,  13  Wall.  214,  20  L.  Ed.  553, 
holding  act  of  the  legislature  changing  location  of  incorporated  college  valid. 

Nonperformance  of  condition  in  grant  of  franchise — Whether  judicial 
act  declaring  forfeiture  is  necessary.    NotiB,  5  Am.  St.  Rep.  805. 

14  How.  282-296,  14  L.  Ed.  422,  0HBI8TT  ▼.  800TT. 

Where  plaintiff  aUeges  he  was  setsed  in  fee,  an  answer,  without  denying 
such  allegation,  that  if  plaintiff  had  paper  title  it  was  invalid,  confltitntes  no 
defense. 

Approved  in  Bayerque  v.  Cohen,  1  McAll.  118,  Fed.  Cas.  1184,  holding 
allegation  of  seizin  and  possession  sufficient  to  maintain  action  to  remove 
cloud. 

In  ejectment  plaintiff  must  depend  upon  the  strength  of  his  own  title. 
Against  trespassor  actual  prior  possession  is  snfllclent  to  enable  plaintiff  to 
recover.  Defendant  cannot  quesiion  plaintUTs  title  or  set  np  one  outstand- 
ing in  another. 

Approved  in  Sawyer  v.  Osterhaus,  212  Fed.  769,'  Staffan  v.  Zeust,  10  App. 
D.  C.  269,  Lasswell  v.  Kitt,  11  N.  M.  463,  70  Pac.  562,  and  Rhule  v.  Seaboard 
Air  Line  Ry.  Co.,  102  Va.  346,  46  S.  E.  331,  all  following  rule;  Bradshaw  v. 
Ashley,  180  U.  S.  71,  45  L.  Ed.  432,  21  Sup.  Ct.  301,  holding  one  in  con- 
tinuous possession  under  color  of  right  has  sufficient  title  as  against  mere 
intruder;  Bradshaw  v.  Ashley,  14  App.  D.  C.  505,  and  Tapia  v.  Williams, 
172  Ala.  27,  54  South.  616,  both  holding  mere  trespasser  could  not  set  up 
outstanding  title  with  which  he  had  no  connection;  Batterton  v.  Dou|>:las 
Mining  Co.,  20  Idaho,  766,  38  L.  B.  A.  (N.  S.)  1121,  120  Pac.  829,  holding 
trespasser  in  possession  of  another  could  not  initiate  legal  right,  dependent 
for  inception  on  rightful  entry  to  do  act  necessary  to  initiate  such  right; 
Holden  v.  Lynn,  30  Okl.  668,  669,  38  L.  B.  A.  (N.  S.)  239, 120  Pac.  249,  hold- 
ing in  action  for  trespass  for  injury  to  crop  by  cattle  breaking  fences,  owner 
of  cattle  could  not  show  crop  was  grown  on  Indian  land  under  lease  not 
approved  by  Secretary  of  Interior;  Hooper  v.  Herald,  154  Mich.  532,  16 
Ami.  Gas.  149, 118  N.  W.  4,  holding  trespasser  building  fence  on  defendant's 
land  did  not  acquire  lawful  possession  or  divert  that  of  defendant;  Lock- 
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hart  V.  Leeds,  10  N.  M.  596,  63  Pac.  52,  applying  principle  in  controversy 
over  conflicting  mining  claims;  CuUen  v.  Bowen,  36  Wash.  668,  79  Pac.  305, 
admitting  will  in  evidence  in  suit  for  damages  for  destruction  of  property 
where  plaintiff  claimed  title  under  will,  and  testator's  children  had  never 
contested  it ;  Marshall  v.  Stalnaker,  70  W.  Va.  399,  74  S.  E.  50,  holding  rule 
did  not  apply  where  defendant  acquired  possession  peaceably  in  good  faith 
under  color  of  title ;  dissenting  opinion  in  Dodge  v.  Irvington  Land  Co.,  158 
Ala.  106,  22  L.  B.  A.  (N.  S.)  1100,  48  South.  387,  majority  holding  plaintiff 
on  proof  of  actual  possession  under  oolor  of  title  at  time  defendant 
entered  and  prior  actual  possession  by  his  grantor  could  recover  in  ejects 
ment  against  defendant  showing  no  title  in  himself  but  only  color  of 
title;  Haws  v.  Victoria  Copper  Mining  Co.,  160  U.  S.  317,  40  L.  Ed.  441, 
16  Sup.  Ct.  288,  holding  trespasser  could  not  allege  invalidity  of  plain- 
tiff's claims;  Mickey  v.  Stratton,  5  Sawy.  479,  Fed.  Cas!  9530,  holding 
plaintiff  in  quiet  possession  entitled  to  recover  from  one  entering  under 
invalid  deed;  Wilson  v.  Fine,  14  Sawy.  35,  38,  38  Fed.  790,  793,  allowing 
action  to  be  maintained  by  assignee  of  recognized' settler  against  trespasser; 
Turner  v.  Aldridge,  1  McAll.  232,  Fed.  Cas.  14,249,  verdict  for  plaintiff  in 
action  of  ejectmeht  against  defendant,  a  trespasser;  Aurora  Hill  etc.  Min. 
Co.  V.  '85  Mining  Co.,  34  Fed.  520,  holding  possessory  title  sufficient  to 
support  action  against  trespassers;  Meydenbauer  v.  Stevens,  78  Fed.  794, 
jury  finding  for  plaintiff  though  location  defective;  Van  Auken  v.  Monroe, 
38  Mich.  730,  refusing  to  allow  defendants  to  challenge  sufficiency  of  plain- 
tiff's title ;  Shaw  v.  Hill,  79  Mich.  91,  44  N.  W.  424,  holding  ejectment  can 
be  maintained  by  one  in  possession  under  worthless  title ;  Davis  v.  Thomp- 
son, 56  Mo.  41,  holding  possession  for  thirty  years  sufficient,  without 
showing  title  from  United  States ;  Hall  v.  Gallemore,  138  Mo.  644,  40  S.  W. 
893,  holding  claim  under  color  of  title  will  prevail  in  ejectment  against 
naked  trespasser;  Probst  v.  Trustees,  3  N.  M.  (240),  381,  5  Pac.  705,  hold- 
ing it  unnecessary  to  prove  deed  properly  registered  to  recover  possession 
of  land;  New  Mexico  etc.  R.  R.  Co.  v.  Crouch,  4  N.  M.  (143)  299,  13  Pac. 
203,  holding  one  in  actual  possession  of  government  land  can  recover  from 
intruder;  Oregon  Ry.  &  Nav.  Co.  v.  Hertzberg,  26  Or.  222, -37  Pac.  1021, 
holding  action  in  ejectment  will  lie  against  trespasser  by  one  having  prior 
possession;  Alexander  v.  Gilliam,  39  Tex.  235,  holding  tenant  in  common 
in  possession  can  maintain  action  against  trespasser;  Hamilton  v.  Brown, 
161  U.  S.  274,  40  L.  Ed.  699,  16  Sup.  Ct.  592,  holding  judgment  declaring 
escheat  a  complete  defense  to  action  by  heirs  of  prior  owner;  Teese  v. 
Phelps,  1  McAll.  19  Fed.  Cas.  13,818,  holding  Circuit  Court  will  follow 
modes  of  procedure  in  State  courts  modified  by  own  rules ;  Rush  v.  French, 
1  Ariz.  Ter.  153,  holding  defendant's  earlier  location  stronger  than  plain- 
tiff's possession;  McEwen  v.  Portland,  1  Or.  302,  holding  plaintiff  must 
show  better  title  than  possessory  one  of  defendants;  House  v.  Reavis,  89 
Tex.  631,  35  S.  W.  1064,  holding  outstanding  title  not  sufficient  to  defeat 
rights  on  prior  possession;  McBride  v.  Stein weden,  72  Kan.  511,  83  Pac. 
823,  arguendo. 


t, 
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Distingaished  in  Sabariego  v.  Maverick,  124  U.  S.  296,  31  L.  Ed  44^, 
8  Sup.  Ct.  480,  refusing  to  allow  recovery  by  virtue  of  prior  possession 
unless  continuous;  Tobin  v.  Walkinshaw,  1  McAll.  165,  Fed.  Cas.  14,069, 
holding  title  under  inchoate  Mexican  grant  not  sufficient  to  maintain  one 
not  a  trespasser;  White  v.  Keller,  114  Mo.  483,  21  S.  W.  861,  holding  prior 
possession  without  other  claim  of  right  not  supporting  ejectment  against 
intruder. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  784, 
786. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  R.  A.  (N.  S.) 
488,  502. 

a 

Miscellaneous.  Cited  in  Christy  ▼.  Scott,  14  How.  296,  14  L.  Ed.  428, 
Christy  v.  Young,  14  How.  296,  14  L.  Ed.  428>  and  Christy  v.  Henley,  14 
How.  297,  14  L.  Ed.  428,  decided  on  opinion  of  principal  case.  Mis- 
cited  in  Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  R0p.  664,  United  States 
Y.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  289,  and  United 
States  V.  Fifteen  Hundred  Bales  of  Cotton,  27  Fed.  Cas.  328,  to  proposition 
that  political  questions  are  for  determination  of  the  political  department 
of  government.  • 

14  How.  296^  14  Xi.  Bd.  428^  0HBI8TT  T.  FIMBLET. 
Not  cited. 

14  How.  296-297,  14  L.  Ed.  428,  OHBISTT  T.  TOUVO. 

Not  cited. 

14  How.  297,  14  L.  Ed.  428,  0HBI8TT  ▼.  HEMI.E7. 
Not  cited. 

14  How.  297-313,  14  L.  Ed.  428,  DOSS  T.  TTAOK. 

Oonrt  of  equity  hat  full  power  to  amend,  cozrect  or  vacate  decree  dlsmisi- 
ing  suit  at  any  time  during  term  in  which  it  was  rendered,  for  error  either  of 
law  or  fact. 

Approved  in  Brady  v.  Bernard,  170  Fed.  580,  95  C.  C.  A.  656,  holding 
order  of  bankruptcy  court  refusing  to  vacate  adjudication  was  not  appcal- 
4ible,  but  reviewable  only  on  petition  to  revise;  Nelson  v.  Meehan,  155  Fed. 
4,  12  L.  R.  A.  (N.  S.)  374,  83  C.  C.  A.  597,  holding  power  to  vacate  decree 
for  perjury  in  procuring  it  limited  to  term ;  Morrison  v.  Bumette,  154  Fed. 
623,  83  C.  C.  A.  391,  holding  power  did  not  extend  to  avoiding  confirmed 
judicial  sale  without  cause;  Goddard  v.  Ordway,  101  U.  S.  752,  25  L.  Ed. 
1048,  setting  aside  order  confirming  decree  after  appeal  to  Supreme  Court 
had  been  allowed;  Henderson  v.  Carbondale  Coal  etc.  Co.,  140  U.  8.  40, 
35  L.  Ed.  338,  11  Sup.  Ct.  696,  holding  rehearing  properly  granted 
to  receiver;  Union  Trust  Co.  v.  Rockford  etc.  R.  R.^  6  Biss.  199^  Fed.  Cas. 
/ 
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14,401,  holding  court  can  set  aside  dismissal  and  restore  case  without  losing 
jurisdiction;  Bumside  v.  Ennis,  43  Ind.  413,  holding  court  may  set  aside 
judgment  and  order  overruling  motion  for  new  trial;  Bishop  v.  Ahom,  16 
R.  I.  569,  18  Atl.  203,  altering  decree  so  that  complainants  shall  re> 
cover  hut  half  the  costs;  Seaton  v.  Brooking,  1  Tex.  App.  Civ.  385,  hold- 
ing orders  under  control  of  court  until  end  of  term;  dissenting  opinion 
Ex  parte  Lange,  18  Wall.  192,  21  L.  Ed.  884/  majority  distinguishing  and 
holding  conjunctive  sentence  cannot  be  restricted  to  one  alternative. 

Distinguished  in  Nevada  v.  District  Court,  16  Nev.  372,  annulling  order 
setting  aside  judgment  on  ground  such  order  not  within  statutory  pro- 
visions; Manion  v.  Fahy,  11  W.  Va.  496,  holding  consent  decree  cannot  be 
set  aside  by  any  proceedings  in  the  case. 

Belief  in  equity,  other  than  appellate  proceedings,  against  judgments, 
decrees,  and  other  judicial  determinations.  Note,  54  Am.  Qt  Bep. 
260. 

Vacating  of  judgements  and  decrees  on  motion,  when  not  specially 
authorized  by  statute.    Note,  60  Am.  St.  Bep.  638. 

Court  may  set  aside  .consent  decree  during  term  where. consent  was  pro- 
cured by  fra^d. 

Approved  in  Herold  v.  Craig,  59  W.  Va.  359,  53  S,  E.  468,  holding  draft 
of  consent  decree,  agreed  to  and  signed  out  of  court  by  parties- could  not 
be  entered  as  such  if  at  time  offered  consent  had  been  withdrawn. 

14  How.  313-328,  14  L.  Ed.  435,  PEBKINS  v.  F0UBNIQX7ET. 

It  Is  error  for  court  to  make  interlocutory  order  for  accounting  wh«re  the 
matters  in  dispute  are  fully  covered  by  releases. 

.  Approved  in  Maas  v.  Lonstrof,  194  Fed.  588,  114  C.  C.  A.  419,  holding 
release  of  trustee  by  beneficiary  did  not,  under  circumstances,  preclude 
suit  for  accounting^  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  987,  holding  consent  decree  obtained  by  union  of  adverse  interests 
not  unenforceable  as  being  unequivocally  obtained;  Richmond  v.  Atwood, 
52  Fed.  21,  17  L.  B.  A.  618,  2  C.  C.  A.  596,  holding  decree  awarding  ac- 
counting and  perpetual  injunction  an  interlocutory  decree. 

Releases  Riven  by  complainants  covering  all  matters  in  controversy  are 
conclusive  bar  to  action  brought  by  said  complainants  upon  the  same  matters. 

Approved  in  Clabin  Co.  v.  Dacus,  59  Fed.  999,  holding  release  executed 
by  creditor  to  insolvent  debtors  bars  action  on  original  debt;  Grumley  v. 
Webb,  48  Mo.  571,  holding  receipt  in  satisfaction  of  all  claims  and  demands 
bars  action  on  prior  claims ;  Clark  v.  Clpugh,  65  N.  H.  79,  23  Atl.  528,  hold- 
ing releases  under  seal  bar  right  to  redeem  and  accounting  of  rents  and 
profits. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  905. 
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Miscellaneous.  Miscited  in  State  v.  Dickinson,  63  Neb.  872,  89  N.  W. 
432,  Stete  v.  Norris,  61  Neb.  463,  85  N.  W.  436,  and  State  v.  Omaha  Nat. 
Bank,  60  Neb.  235,  82  N.  W.  850,  all  to  poifit  decided  in  following  case 
relative  to  enforcement  of  appellate  mandate  by  mandamus.  Miscited 
in  following  to  principles  announced  in  case  of  same  name  in  14  How.  328, 
14  L.  Ed.  441,  In -re  Santford  Fork  etc.  Co.,  160  U.  S.  255,  40  L.  Ed.  416, 
16  Sup.  Ct.  293,  Bissell  Carpet  Sweepejr  Co.  v.  Gasben  Sweeper  Co.,  72  Fed. 
549,  19  C.  C.  A.  25,  People's  Bank  v.  Aetna  Ins.  Co.,  76  Fed.  549,  and 
Meacham  Arms  Co.  v.  Swarts,  2  Wash.  Ter.  417,  7  Pac.  860,  all  to  ques- 
tions of  practice  on  conclusiveness  of  judgment  as  remanded. 

14  How.  328-334,  14  L.  Ed.  441,  PEBKINS  ▼.  FOUBKIQUET. 

Mandate  leaves  notUng  to  the  discretion  or  judgment  of  lower  court  but 
to  carry  decree  into  execution.  If  nith  decree  has  been  misunderstood  or  mis- 
construed, ^e  matter  may  be  carried  to  appellate  court  for  correction,  either 
liy  way  of  appeal  or  upon  motion  have  mandamus  issue  to  compel  its  execu- 

ti.011. 

Approved  in  United  States  v.  Terminal  Railroad  Assn.,  236  U.  S.  200^ 

59  L.  Ed.  537,  35  Sup.  Ct.  408,  holding  where  both  parties  appealed,  one 
from  decree  entered  on  mandate,  and  the  other  from  denial  of  motion  to 
modify  such  decree,  appeals  would  be  consolidated;  The  Union  Steamboat 
Co.,  178  U.  S.  319,  44  L.  Ed.  1085,  20  Sup.  Ct.  905,  holding  mandamus  does 
not  lie  where  in  collision  case  lower  court  did  not  disobey  appellate  man- 
date ;  Ex  parte  Mansfield,  11  App.  D.  C.  561,  holding  error  of  trial  court 
in  obeying  mandate  could  be  corrected  on  new  appeal;  In  re  Washington 
etc.  B.  R.  Co.,  140  U.  S.  95,  35  L.  Ed.  341,  11  Sup.  Ct.  674,  holding  lower 
court  in  executing  mandate  should  not  have  allowed  interest;  Gaines  v. 
Rugg,  148  U.  S.  243,  37  L.  Ed.  437,  13  Sup.  Ct.  617,  holding  on  mandamus 
error  for  court  below  to  take  testimony  concerning  title;  Bissell  Carpet 
Sweeper  Co.  v.  Gashen  Sweeper  Co.,  72  Fed.  M^,  19  C.  C.  A.  35,  holding 
lower  court  without  power  to  modify  decree  affirming  award  of  final  in- 
junction; Southern  Bldg.  &  Loan  Assn.  v.  Carey,  117  Fed.  328,  arguendo. 

Distinguished  in  In  re  Blake  et  al.,  Ex  parte,  175  U.  S.  118,  44  L.  Ed.  95, 
20  Sup.  Ct.  43,  refusing  mandamus  to  State  court  where  remedy  by  writ 
of  error  was  adequate;  dissenting  opinion  in  State  v.  Omaha  li^at.  Bank, 

60  Neb.  243,  82  N.  W.  853,  majority  holding  if  lower  court  mistakes  or  mis- 
construes mandate  of  appellate  court  its  obedience  may  b^  enforced  by 
mandamus ;  City  National  Bank  of  Ft.  Worth  v.  Hunter,  162  U.  S.  514,  515, 
38  L.  Ed.  535,  536,  14  Sup.  Ct.  675,  676,  holding  appeal  will  not  lie  from 
judgment  executing  mandate  for  less  than  five  thousand  dollars ;  In  re  San- 
ford  Tool  etc.  Co.,  160  U.  S.  255,  40L.  Ed.  416, 16  Sup.  Ct.  293,  holdini?  not 
inconsistent  with  mandate  to  allow  plaintiff  to  file  replication. 

Where  matters  in  dispute  under  an  execution  are  brought  before  court  on 
motion,  proceedings  are  necessarily  summary;  but  decision  of  court  being  final 
will  Ue  to  Supreme  Court. 
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Approved  in  Milwaukee  etc.  R.  R.  Co.  v.  Sontter,  2  Wall.  443,  17  L.  Ed. 
861,  holding  order  ascertaining  amount  of  interest  in  executing  mandate 
of  court  appealable,  final  decree;  Bofiinger  v.  Tuyes,  120  U.  S.  204,  30 
L.  Ed.  651,  7  Sup.  Ct.  533,  holding  judgment  of  court  quashing  a  particular 
writ  of  execution  not  final  decree. 

• 

At  common  law  a  Judgment  does  not  carry  interest. 
Approved  in  The  New  York,  108  Fed.  108,  47  C.  C.  A.  232,  holding  Michi- 
gan act  fixing  legal  rate  of  interest  does  not  give  interest  on  judgments; 
Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  585,  589,  37  L.  Ed.  290, 
291,  13  Sup.  Ct.  561,  563,  holding  in  District  of  Columbia  judgment  on 
tort  does  not  bear  interest;  Baltimore  etc.  R.  R.  Co.  v.  Sewell,  37  Md.  455, 
holding  interest  accrues  from  judgment  rendered  and  not  verdict,  under 
Maryland  statute. 

Act  of  1842,  inroviding  that  judgments  of  District  and  Otrcnlt  Court  shall 
bear  Interest  as  Judgments  of  State  courts  does  not  apply  to  equity  cases  nor 
to  Judgments  of  Supreme  Court;  but  in  computing  the  rate  of,  and  the  time 
from  which  afflrmed  Judgments  on  appeal  shall  bear  Interest,  the  Sopreme 
Court  adopts  rules  of  Its  own! 

Approved  in  The  New  York,  108  Fed.  109,  47  C.  C.  A.  232,  holding 
Michigan  statute  regulating  legal  rate  of  interest  does  not  give  interest 
on  judgments;  Woodbury  v.  District  of  Columbia,  8  Mackey  (D.  C),  164, 
165, 176,  holding  judgment  of  Supreme  Court  of  District,  in  tort  action,  bore 
interest  from  recovery  at  six  per  cent;  The  Blenheim,  18  Fed.  48,  allowing 
interest  on  full  amount  of  decree  below;  People's  Bank  v.  Aetna  Ins.  Co., 
76  Fed.  549,  holding  interest  cannot  be  collected  on  a  judgment  of  the 
Federal  court  for  costs;  Hagerman  v.  Moran,  75  Fed.  99,  21  C.  C.  A.  242, 
holding  Federal  court  may  allow  interest  though  Nevada  courts  do  not. 

Distinguished  in  West  Wisconsin  R.  R.  Co.  v.  Foley,  94  U.  S.  102,  24 
L.  Ed.  71,  holding  under  existing  rules  damages  in  addition  to  interest  will 
be  allowed  for  delay  appeals. 

Awartling  of  damages  and  Interest  by  Supreme  Court  upon  the  afllrmaace 
of  Judgment  of  lower  court  Is  wholly  matter  of  discretion  vested  In  court  by 
act  of  179b.  Without  the  exercise  of  such  discretion  Judgments  do  not  bear 
interest. 

Approved  in  Metcalf  v.  Watertown,  68  Fed.  863,  16  C.  C.  A.  37,  hold- 
ing plaintiff  entitled  to  interest  from  date  when  findings  were  made. 

14  How.  334-546,  14  L.  Ed.  444,  HABBIB  ▼.  HARDEMAN. 

Where  Judgment  taken  by  default  is  impugned,  every  proceeding  leading 
up  to  it  from  the  writ  and  indorsement  thereon  are  open  to  examination.  But 
when  the  matter  is  contested,  only  those  matters  are  open  to  examination 
which  the  parties  have  elected  as  the  grounds  upon  which  they  choose  to  place 
the  controversy. 
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Approved  in  Williams  v.  Grudier,  264  Mo.  226,  174  S.  W.  389,  holding 
recital  in  tax  judgment  of  due  service  could  be  impeached  by  other  por- 
tions of  judgment  sale ;  Washington  etc.  R.  R.  Co.  v.  Alexandria  etc.  R.  R. 
Co.,  19  Gratt.  610,  100  Am.  Dec.  723,  holding  examination  of  record  shows 
no  notice  was  given ;  Penobscot  R.  R.  Co.  v.  Weeks,  52  Me.  460,  nonsuiting 
plaintiff  in  action  upon  judgment  where  record  shows  judgment  rendered 
without  i^tice. 

Where  Judgment  sought  to  be  enforced  against  one  over  wlym  the  court 
rendering  the  Judgment  had  never  obtained  Jurisdiction  either  by  actual  or 
constructive  service,  such  Judgment  is  absolutely  void  and  o^en  to  every 
impeachment. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236,  U.  S.  122,  69  L.  Ed.  497, 
35  Sup.  Ct.  255,  holding  judgment  against  foreign  corporation  having  no 
agent  in  State,  by  service  on  Secretary  of  State  under  State  law,  was  void ; 
United  States  v.  Taylor,  157  Fed.  719,  holding  where  judgment  recited 
service  and  court  had  jurisdiction  of  subject  matter,  it  could  not  be  set 
aside  on  motion  after  term,  and  remedy  was  by  injunction;  King  v.  Davis,. 
137  Fed,  208,  under  Code  Va.  1887,  §  3207,  return  showing  service  by  | 

leaving  copy  with  defendant's  wife,  but  not  stating  that  she  was  member 
of  his  family,  is  bad ;  National  Metal  Co.  v.  Greene  Consol.  Copper  Co., 
9  .^z.  196,  80  Pac.  398,  holding  where  sheriff's  return  showed  service  on 
local  agent  of  corporation  judgment  could  not  be  set  aside  after  term; 
Morse  v.  United  States,   29  App.  D.  C.  443,  449,  holding  decree  rendered  , 

in  advance  of  period  at  which  court  may  lawfully  acquire  jurisdiction 
over  defendant  was  void;  Phillips  v.  Negley,  2  Mackey  (D.  C),  246,  va- 
cating default  judgment,  after  four  years,  on  showing  of  proper  cause; 
Wright  V.  Simpson,  200  111.  62,  65  N.  E.  630,  upholding  County  Court's 
jurisdiction  to  entertain  petition  to  set  aside  probate  of  will,  though  filed 
at  term  subsequent  to  probate  which  was  obtained  by  fraud;  Old  Domin- 
ion Copper  M.  etc.  Co.  v.  Bigelow,  203  Mass.  212,  40  L.  B.  A.  (N.  S.)  814, 
89  N.  E.  216,  holding  judgment  of  another  State  in  favor  of  one  of  two 
joint  tort-feasors  not  bar  to  action  in  this  State  against  other;  Bruner 
V.  Ft.  Smith  etc.  R.  Co.,  33  Okl.  715,  127  Pac.  701,  holding  void  judgment 
reciting  giving  of  notice  to  claimants  of  land  as  required  by  statute,  but 
not  naming  known  claimants;  dissenting  opinion  in  Lieber  v.  Lieber,  239 
Mo.  65,  143  S.  W.  478,  majority  holding  in  action  against  wife  of  plain- 
tiff's former  husband  to  avoid  his  deed  to  her  on  ground  property  was 
homestead,  plaintiff  could  not  show  divorce  decree  was  procured  in  an- 
other State  through  fraud ;  Thompson  v.  Whitman,  18  WaH.  466,  21  L.  Ed. 
900,  holding  one  not  precluded  by  record  of  conviction  from  raising  ques- 
tion where  seizure  was  made;  Ray  v.  Norsewortliy,  23  Wall.  136,  28  L.  Ed. 
118,  holding  purchaser  under  assignee's  sale  did  not  take  free  from  mort- 
gagee 's  lien ;  Pennoyer  v.  Neff,  95  U.  S.  732,  24  L.  Ed.  672,  sale  void  under 
personal  judgment  without  attaching  property  or  personally  serving  de- 
fendant; Mexican  etc.  R.  R.  Co.  v.  Pinkney,  149  U.  S.  209,  37  L.  Ed.  705, 
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13  Sup.  Ct.  865,  holding  general  judgment  rendered  on  special  appearance 
not  binding  on  defendant;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  309,  Fed.  Gas. 
12,823,  setting  aside  judgment  after  expiration  of  term  for  which  it  was 
rendered ;  Gray  v.  Larrimore,  2  Abb.  (U.  S.)  549,  Fed.  Gas.  5721,  holding 
sale  of  property,  made  under  decree  of  court  where  service  defective,  void; 
In  re  Peabody,  16  Bank.  Reg.  243, 19  Fed.  Gas.  36,  holding  ex  parte  order 
approving  schedule  of  property  not  binding  on  creditors;  Mathewson  v. 
Sprague,  1  Gurt.  461,  Fed.  Gas.  9278,  holding  probate  decree  void  as  to 
one  not  ferAd;  Preston  v.  Walsh,  10  Fed.  325,  holding  judgment  absolutely 
void  for  want  of  legal  service  on  defendant;  Martin  v.  Dollar,  32  Ala. 
424,  holding  judgment  for  default  predicated  on  a  void  levy  absolutely 
void;  Beach  v.  Beach,  6  Dak.  Ter.  377,  43  N.  W.  702,  setting  aside  on 
motion  decree  of  divorce  where  proper  service  not  made;  Babbitt  v.  Doc, 

#  4  Ind.  358,  holding  sale  of  real  estate  void  where  heirs  not  notified;  Doe 

V.  Anderson,  5  Ind.  36,  holding  order  of  probate  court  directing  sale  of 
land  a  nullity;  Beard  v.  Beard,  21  Ind.  328,  reversing  judgment  of  alimony 
against  nonresident;  Taylor  v.  Elliott,  52  Ind.  593,  setting  aside  judg- 
ment of  reversal  entered  after  death  of  plaintiff;  Harshey  v.  Blackmarr, 

I  20  Iowa,  173,  89  Am.  Dec.  523,  holding  void  decree  and  sale  made  upon 

unauthorized  appearance  by  attorney;  Newcomb  v.  Dewey,  27  Iowa,  390, 
holding  junior  mortgagee's  equity  not  barred  by  foreclosure  proceedings; 
Glark  v.  Little,  41  Iowa,  501,  allowing  defendant  in  action  upon  judgment 
to  show  defectice  service ;  North  v.  Moore,  8  Kan.  150,  holding  sale  of  land 
under  judgment  passed  no  title ;  Penobscot  R.  R.  Go.  v.  Weeks,  52  Me.  460, 
declaring  judgment  void  where  record  shows  defective  service;  Glark  v. 
Bryan,  16  Md.  178,  refusing  recovery  on  attachment  bond  where  defend- 
ant was  never  summoned;  Salem  v.  Eastern  R.  R.  Go.,  98  Mass.  449, 
96  Am.  Dec.  660,  holding  findings  of  board  of  health  on  removal  of  nuisance 
,  not  binding  upon  defendant;  Tarleton  v.  Gox,  45  Miss.  436,  holding  judg- 

ment revived  in  name  of  administrator  without  making  him  party  void; 
Brown  v.  Levee  Gommissioners,  50  Miss.  483,  holding  decree  of  court  sell- 
ing and  transferring  property  coram  non  judice;  Marx  v.  Fore,  51  Mo, 
75,  11  Am.  Rep.  484,  setting  aside  judgment  in  action  upon  it  on  ground 
of  fraud;  Gloud  v.  Pierce  Gity,  86  Mo.  367,  holding  judgment  against 
municipal  corporation  void  for  want  of  service;  Harvey  v.  Whitlatch,  2 
Mont.  59,  vacating  a  judgment  where  appeal  perfected  without  knowledge 
of  defendant;  Hauswirth  v.  Sullivan,  6  Mont.  209,  9  Pac.  802,  setting 
aside  judgment  founded  upon  service  made  on  Sunday;  Eaton  v.  Hasty, 
6  Neb.  427,  29  Am.  Rep.  868,  holding  it  error  to  reject  evidence  tending 
to  prove  want  of  jurisdiction;  Atkins  v.  Atkins,  9  Neb.  202,  2  N.  W.  472, 
vacating  decree  of  divorce;  Winship  v.  Gonner,  42  N.  H.  346,  dismissing 
suit  where  the  defendant  presumed  dead ;  Ferguson  v.  Grawford,  70  N.  Y. 
260,  26  Am.  Rep.  594,  collecting  cases  and  holding  defendant  not  precluded 
by  recital  from  foreclosing  junior  mortgagee;  Pennywit  v.  Foote,  27  Ohio 
St.  618,  22  Am.  Rep.  851,  holding  that  where  war  made  intercourse  im- 
possibly court  had  no  jurisdiction  to  render  judgment;  Loughlin  v.  Vogel- 
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song,  5  Ohio  C.  C.  412,  holding  finding  of  conrt  as  to  service  conclusive 
on  collateral  attack;  McCreery  v.  Davis,  44  S.*C.  211,  51  Am.  St.  Rep.  805, 
28  L,  R.  A.  661,  22  S.  E.  184,  declaring  decree  of  divorce  on  publication 
in  Illinois  null  in  South  Carolina;  Barrett  v.  Oppenheimer,  12  Heisk.  303, 
holding  upon  plea  of  nul  tiel  record,  lack  of  jurisdiction  may  be  shown; 
Washington  etc.  R.  R.  Co.  v.  Alexandria  etc.  R.  R.  Co.,  19  Gratt.  610,  100 
Am.  Dec.  728,  holding  appointment  of  trustee  by  court  without  notice  to 
president  or  director  void;  Bal^timore  etc.  R.  R.  Co.  v.  Pittsburgh  etc. 
R.  R.  Co.,  17  W.  Va.  835,  holding  court  had  no  jurisdiction  to  entertain 
I>roceedings  to  condemn  land  without  notifying  owners;  Fowler  v.  Lewis, 
36  W.  Va.  126,  14^S.  £.  451,  holding  judgment  for  money  against  nonresi- 
dent^founded  on  publication  void;  Habich  v.  Folger,  20  Wall.  7,  22  L.  Ed. 
308,  holding  in  action  upon  judgment  against  trustees  immaterial  whether 
court  had  jurisdiction  or  not;  International  Grain  Ceiling  Co.  v.  Dill,  10 
Ben.  95,  Fed.  Cas.  7053,  setting  aside  attachment  and  canceling  bond  where 
marshal  made  false  return;  dissenting  opinion  in  Ex  parte  Holman,  28 
Iowa,  178,  majority  distinguishing  and  holding  State  court  will  not  in- 
quire whether  detention  under  Federal  process  is  illegal;  Foreman  v. 
Carter,  9  Kan.  679,  affirming  judgment  of  foreclosure  where  one  volun- 
tarily took  residence  within  Confederate  lines;  Johnson  v.  Robertson,  31 
Md.  490,  remanding  case  to  allow  evidence  of  sufficient  service;  Bruce  v. 
Cloutman,  45  N.  H.  38,  84  Am.  Dec.  112,  holding  return  sufficient  to  give 
court  jurisdiction;  In  re  College  Street,  11  R.  I.  475,  setting  aside  decree 
:iffirming  void  street  assessments;  House  v.  Colling,  42  Tex.  493,  holding 
in  action  upon  judgment  executrix  may  contest  testator's  liability:  Bl^n 
v#  Blain,  45  Yt.  544,  holding  adjudication  in  New  Hampshire  no  bar  to 
action  of  divorce  in  Vermont. 

Distinguished  in  Nations  v.  Johnson,  24  How.  205,  16  L.  Ed.  632,  over- 
i.*uling  plea  of  nul  tiel  reoord  where  defendant  regularly  notified  by  publi- 
cation; Noble  V.  Union  River  Logging  R.  R.  Co.,  147  U.  S.  173,  37  L.  Ed. 
.126,  13  Sup.  Ct.  273,  holding  final  decision  of  executive  that  a  company 
•yas  authorized  to  receive  grant;  Galpin  v.  Page,  1  Sawy.  331,  Fed.  Cas. 
2)205,  holding  judgment  unattackable  collaterally  unless  record  affirmatively 
ijhows  lack  of  jurisdiction;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  401, 
9  Fed.  245,  holding  adjudication  by  court  of  fact  of  inhabitancy  not  open 
to  collateral  attack;  Hunt  v.  Ellison,  32  Ala.  203,  204,  205,  206,  holding 
recital  in  record  that  parties  came  sufficient  against  collateral  attack; 
Bonsall  v.  Islett,  14  Iowa,  313,  refusing  to  allow  sufficiency  of  service  to 
be  attacked  collaterally;  Dorsey  v.  Garey,  30  Md.  497,  holding  under  statu- 
tory provisions  court  may  order  sale  before  appearance  of  defendants; 
Judkins  v.  Union  Mut.  Fire  Ins.  Co.,  37  N.  H.  477,  480,  holding  under  nil 
debet  on  judgment  the  jurisdictional  facts  may  be  examined;  Shenandoah 
etc.  R.  R.  Co.  V.  Ashby,  86  Va.  235,  19  Am.  St.  Rep.  900,  9  S.  E.  1004, 
allowing  amendment  of  defective  return  thirteen  years  after  judgment  by 
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defablt;  Ambler  v.  Leach,  15  W.  Va.  684,  holding  judgment  founded  upon 
defective  writ  not  open  to  collateral  attack. 

Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Bep.  439. 

Constitutionality   of  statutes   authorizing  judgment  without   notice. 
Note,  48  Am.  Dec.  271. 

New  parties,  how  jurisdiction  over  may  be  acquired.    Note,  50'  Am. 
St.  Bep.  787. 

Judgment  by  unauthorized  appearances  of  attorney.    Note,  75  Am. 
Dec.  149. 

Vacating  void  4ii<lginents  after  lapse  of  considerable  time.    Note,  99 
Am.  Dec.  583.  \ 

Estoppel  by  record.    Note,  11  E.  B.  0.  16. 

Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  B.  A. 
867,  858. 

Where  proceedings  are  in  fieri  and  still  before  the  court,  it  is  competent 
for  court  to  rectify  any  irregularity  which  has  occurred  in  the  progress  of 
the  cause  by  motion  where  such  irregularities  could  have  formerly  been  recti- 
fied either  by  writ  of  error  coram  nobis  or  by  audita  querela. 

Approved  in  Pollitz  v.  Wabash  R.  Co.,  180  Fed.  951,  holding  where  Fed- 
eral court  had  no  jurisdiction  to  render  judgment,  as  determined  on  appeal, 
court  from  which  appeal  was  taken  could  vacate  judgment  after  term; 
Button  V.  Parish,  34  App.  D.  C.  397,  holding  court  cotdd  set  aside  inter- 
locutory order  after  term;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  306,  Fed.  Cas. 
12,823,  holding  judgment  may  be  set  aside  .on  motion  where  parties  citi- 
zens of  same  State;  Albree  v.  Johnson,  1  Flipp.  344,  345,  Fed.  Cas.  146, 
setting  aside  judgment  on  motion  taken  during  coverture;  International 
etc.  Co.  V.  Dill,  10  Ben.  98,  Fed.  Cas.  7053,  setting  aside  attachment  where 
marshal  had  made  no  attempt  to  find  defendants;  Taylor  v.  Elliott,  52 
Ind.  593,  setting  aside  judgment  of  reversal  entered  after  death  of  plain- 
tiff; Penobscot  R.  R.  Co.  v.  Weeks,  52  Me.  460,  nonsuiting  plaintiff  where 
record  shows  judgment  rendered  without  notice;  dissenting  opinion  in 
Florida  v.  Georgia,  17  How.  509,  15  L.  £d«  201,  majority  upholding  United 
States  as  party  to  suit  between  two  States;  King  v.  Davis,  137  Fed.  230, 
arguendo. 

Distinguished  in  Smith  v.  Ontario,  17  Blatchf.  242,  Fed.  Cas.  13,086, 
holding  court  without  power  to  grant  leave  to  reargue  motion  for  new 
trial;  The  Elmira,  16  Fed.  138,  holding  denial  of  motion  to  set  aside  exe- 
cution not  appealable  final  judgment ;  Stone  v.  Peasley,  28  Vt.  721,  holding 
executed  decree  of  distribution  cannot  be  altered  by  probate  court. 

Where  rule  of  Oircuit  Court  for  Mississippi  and  statute  of  Mississippi  pre- 
scribe how  service  may  be  made  in  Uen  of  personal  service,  return  by  marshal 
that  he  served  defendant  "by  leaving  a  true  copy  at  his  residence,"  not  strictly 
following  either  such  rule  or  statute,  will  not  give  court  Jurisdiction. 
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Approved  in  Ki«^  v.  Davis,  137  Fed.  206,  under  Code  Va.,  §  3207,  re- 
turn showing  service  by  posting  up  and  leaving  on  ''the  door''  instead  of 
on  the  ''front  door''  of  defendant's  usual  dwelling,  is  void;  Earle  v. 
McVeigh,  91  U.  S.  510,  23  L.  ISd.  401»  holding  posting  of  summons  on  house 
not  usual  dwelling-house  of  defendant  insufficient;  Blythe  v.  Hinckley,  84 
Fed.  240,  holding  service  of  subpoena  by  leaving  it  with  a  male  person  in 
same  abode  not  sufficient;  Clark  v.  Little,  41  Iowa,  501,  holding  service 
defective,  return  not  showing'  it  was  left  at.  usual  place  of  residence,  etc.  ^ 
Britt  V.  Hagerty,  11  Ohio  C.  C.  120,  enjoining  collection  of  taxes  where 
statutory  requirement  of  service  is  not  strictly  pursued. 

Distinguished  in  Bruce  v.  Cloutman,  45  N.  H.  38,  84  Am.  Dec.  112,  hold- 
ing officer's  return  that  "he  left  at  his  dwelling-house/'  etc.,  sufficient. 

14  How.  346-361,  14  K  Ed.  449,  HOYT  y.  HAMMEKIK. 

Admissibility  of  deposition  of  party  to  action.    Note,  10  Ann.  Oaa. 
960. 

14  How.  351-368,  14  L.  Sd.  452,  OENERAZi  BftrTUAZt  IN8.  00.  Y.  SHER- 
WOOD. 

Oontracti  of  insurance  will  be  constmed  by  coorts  with  reference  to  con- 
stmction  placed  upon  tlKem  by  mercluuits  and  underwriters  tlirongli  general 
consent  of  mercantile  world. 

Approved  in  Ocean  8.  S.  Co.  v.  Aetna  Ins.  Co.,  121  Fed.  884,  holding 
where  marine  carrier  gave  insured  bill  of  lading  and  insured  itself  against 
loss,  latter  was  contract  of  reinsurance ;  Anderson  v.  Munson,  104  Fed.  917, 
admitting,  evidence  of  customs  and  usages  in  construing  time  charter  with 
reference  to  right  of  charterer  to  dispatch  vessel  on  voyage  which  on 
account  of  short  time  remaining  cannot  be  completed  in  time;  Moores  v. 
Louisville  Underwriters,  14  Fed.  232,  presuming  loss  of  raft  due  to  peril 
insured  against  unless  otherwise  shown. 

Where  insured  vessel,  tlirongli  jiegligence,  collides  with  and  damages  an- 
ofber,  owners  of  damaged  vessel  have  by  operation  of  law  a  lien  upon  insured 
▼easel  for  payment  of  the  damage. 

Approved  in  The  Barnstable,  181  U.  S.  469,  46  L.  Ed.  958,  21  Sup.  Ct. 
686,  holding  ship  is  liable  in  rem  for  damages  occasioned  by  collision 
through  negligence  of  charterer  having  her  in  possession  and  navigating 
her;  The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed.  971,  18  Sup.  Ct.  546, 
collecting  cases  and  holding  lien  upon  tug  for  negligence  preferred  to  lien 
for  supplies  previously  furnished;  The  Frank  G.  Fowler,  8  Fed.  335,  hold- 
ing failure  to  arrest  vessel  gave  second  lienholder  a  prior  equity. 

Court  in  applying  tlie  maxim,  "Causa  prozlma  non  remota  spectatnx,"  to 
insurance  policies  wUl  inquire  no  further  than  the  proximate  cause,  and  when 
tlie  peril  insured  against  is  not  such  cause,  there  is  no  principle  of  insurance 
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law  which  will  prevent  the  court  from  going  behind  sudk  peril  and  aaoertain- 
Ing.the  efflcient  cause. 

Approved  in  Howard  Ins.  Co.  v.  Norwich  etc.  Transportation  Co.,  12 
Wall.  199,  20  L.  Ed.  379,  holding  underwriters  responsible  for  loSs  by  sink- 
ing vessel  set  afire  by  collision;  Northwest  Transp.  Co.  v.  Boston  Marino 
Ins.  Co.,  41  Fed.  803,  804,  holding  storm,  not  stranding,  the  efficient  cause 
of  loss  by  scuttling;  Lynn  Gas  etc.  Co.  v.  Meriden  Fire  Ins.  Co.,  158  Mass. 
576,  35  Am.  St.  Rep.  548,  20  L.  R.  A.  304,  33  N.  £.  691,  692,  holding  insur- 
ance company  liable  for  damages  caused  by  fire  making  short  circuit; 
Daniels  v.  Ballentine,  23  Ohio  St.  539,  IS  Am.  Rep.  268,  holding  tow-boat 
•company  not  responsible  for  loss  of  tow  by  storm. 

Under  policy  insuring  against  perils  of  the  sea,  including  barratry,  under- 
writers are  not  relieved  ftom  responsibility  for  loss  proximately  caused  by 
peril  of  sea,  even  though  master  were  negligent. 

Approved  in  Atlantic,  Gulf  &  Pac.  Co.  v.  Government  of  Philippine 
Islands,  219  U.  S.  23,  56  L.  Ed.  72,  31  Sup.  Ct.  138,  holding,  under  con- 
tract for  bulkhead  where  contractor  was  to  be  liable  for  damage  from 
wave  action,  and  government  for  damage  from  pressure  of  wind-fill,  where 
there  was  break  from  pressure  of  wind-fill  and  before  repair  damage  from 
typhoon,  contractor  was  liable,  though  latter  damage  would  not  have 
occurred  but  for  first;  Nome  Beach  Lighterage  &  Transp.  Co.  v.  Munich 
Assur.  Co.,  123  Fed.  826,  holding  where  vessel  was  in  floating  ice  and  other 
vessels  had  gone  through  before,  and  she  was  struck  by  piece  of  ice  which 
disabled  her,  this  was  proximate  cause  of  accident;  The  Manitoba,  104 
Fed.  156,  holding  open  port  in  loaded  compartment  at  beginning  of  voy- 
age, without  knowledge  of  officers,  renders  vessel  unseaworthy  as  to  cargo 
in  compartment;  Lawrence  v.  Mintum,  17  How.  Ill,  15  L.  Ed.  63,  hold- 
ing underwriters  liable  for  loss  of  goods  caused  by  jettisoning  cargo;  The 
Potomac,  105  U.  S.  636,  26  L.  Ed.  1196,  holding  underwriters  liable  for 
whole  damage  from  collision  without  regard  to  negligence;  Orient  Ins.  Co. 
V.  Adams,  123  U.  S.  73,  31  L.  Ed.«  66,  8  Sup.  Ct.  71,  allowing  recovery  on 
policy  where  stranding  was  caused  by  negligence  of  master;  Northwest 
Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed.  797,  803>  804,  holding 
storm  proximate  cause  though  vessel  was  scuttled  to  save  her  from  loss; 
Earnmorr  S.  S.  Co.  v.  Union  Ins.  Co.,  44  Fed.  376,  holding  ordinary  negli- 
gence  of  master  no  defense  on  policy  covering  perils  of  sea;  Pennsylvania 
R.  R.  Co.  V.  Manheim,  56  Fed.  303,  holding  underwriters  liable  where 
vessel  grounded  and  was  pierced  by  unknown  log;  Louisville  Underwriters 
V.  Pence,  93  Ky.  101,  40  Am.  St.  Rep.  179,  .19  S.  W.  11,  holding  insurers 
liable  under  policy  covering  unavoidable  dangers  where  master  negligently 
runs  aground;  Louisville  Ins.  Co.  v.  Monarch,  99  Ky.  593,  36  S.  W.  566, 
and  Hutchins  v.  Ford,  82  Me.  371,  19  Atl.  834,  both  holding  negligence 
of  officers  no  defense  on  marine  policy  for  recovery  for  loss  of  cargo; 
Crescent  Ins.  Co.  v.  Vicksburg  etc.  Packet  Co.,  69  Miss.  210,  30  Am.  St. 
Bep.  538,  13  South.  255,  holding  insurers  liable  for  damage  done  to  cotton 
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by  sudden  careening  of  steamer;  Grove  v.  Farmers*  Mat.  Fire  Ins.  Co.,  48 
N.  H.  43,  97  Am.  Dec.  572,  holding  insurance  company  liable  for  loss  of 
building  burned  by  one  insane;  The  Portsmouth,  9  Wall:  684,  19  L.  Ed. 
755,  holding  underwriters  not  liable  where  cargo  jettisoned  after  master 
had  negligently  run  aground;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transportation 
Co.,  117  U.  S.  323,  29  L.  Ed.  879,  6  Sup.  Ct.  756,  10  Diss.  34,  Fed.  Cas. 
11,112,  holding  insurer's  right  against  carrier  limited  by  stipulation  giv- 
ing carrier  benefit  of  insurance;  Liverpool  Steam  Co.  v.  Phoenix  Ins.  Co., 
129  U.  S.  438,  32  L.  Ed.  791,  9  Sup.  Ct.  480,  holding  carrier  not  relieved 
by . negligence  of  officers'  or  crew;  The  Barnstable,  84  Fed.  900,  holding 
owner  liable  for  damage  caused  by  negligence  of  charterer's  Servants; 
Lynn  Gas  etc.  Co.  v.  Meriden  Fire  Ins.  Co.,  168  Mass.  576,  85  Am.  St. 
Bep.  548,  20  L.  R.  A.  804,  33  N.  E.  691,  692,  holding  insurers  liable  foY 
damages  to  machinery  caused  by  fire  making  short  circuit. 

Proximate  and  remote  cause.     Note,  86  Am.  St.  Rep.  852,  858,  855. 
Perils  of  the  sea.    Note,  41  Am.  Dec.  282. 

Under  policy,  Insuring  against  perils  of  the  sea,  including  barratry,  where 
proximate  cause  of  loss  Is  not  peril  Insured  against,  tbongh  that  may  also 
enter  Into  case,  but  negligence  of  master  or  crew  of  vessel,  underwriters  are 
not  liable. 

Approved  in  The  Portsmouth,  9  Wall.  684,  19  L.  Ed.  755,  holding  under- 
writers not  liable,  cargo  being  jettisoned  after  master  had  negligently  run  ^ 
aground;  Dole  v.  New  England  Mut.  Marine  Ins.  Co.,  2  Cliff.  434,  Fed. 
Cas.  3966,  holding  assured  could  not  recover  where  loss  was  due  to  cap- 
ture, not  to  fire;  The  Hadji,  16  Fed.  865,  holding  ship  owners  liable  for 
damage  done  to  cargo  by  defective  water-tanks;  The  Ontario,  37  Fed.  225, 
holding  general  average  exx>enses  catinot  be  recovered  where  vessel  negli- 
gently run  ashore;  Dyer  v.  Piscstaqua  Fire  etc.  Ins.  Co.,  63  Me.  121,  hold- 
ing insurers  not  liable  for  loss  resulting  from  selling  cargo  to  repair  ship ; 
Matthews  v.  Howard  Ins.  Co.,  11  N.  Y.  19,  22,  24,  holding  underwriters 
i^ot  liable  for  damage  to  Vessel  with  which  insured  collided;  Street  v. 
Augusta  Ins.  Co.,  12  Rich.  22,  75  Am.  Dec.  719,  holding  underwriters  not 
liable,  for  damages  paid  to  owners  of  another  vessel;  Lawrence  v.  Min- 
turn,  17  How.  Ill,  15  L.  Ed.  63,  holding  loss  of  goods  by  jettisoning  the 
cargo  a  peril  of  the  sea;  The  Titania,  19  Fed.  104,  holding  damages  caused 
by  moving  of  spare  propeller  within  perils  covered  by  bill  of  lading. 

Denied  in  Thwing  v.  Great  etc.  Ins.  Co.,  Ill  Mass.  109,  holding  insur- 
ers liable  under  marine  policy  for  damages  inflicted  upon  a  vessel  by  the 
vessel  insured;  Whorf  v.  Equitable  Marine  Ins.  Co.,  144  Mass.  69,  holding 
action  could  be  maintained  on  policy  for  amount  paid  to  damaged  vessel. 

Under  policy  covering  perils  of  sea.  Including  barratry,  vessel  being  dam- 
aged by  collision,  which  was  cause  of  loss,  underwriters  are  liable  upon  show- 
ing that  loss  was  due  to  such  cause;  but  where  owners  of  Insured  vessel  claim 
damages  paid  to  other  vessel  they  cannot  rest  upon  the  occurrence  ef  collision. 
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but  miuit  show  particular  canse  of  coUiiion  and  tliat  nnderwrlton  are  respon- 
Bible  for  sudi. 

Approved  in  Emery  v.  Hnntington,  109  Mass.  437,  12  Am.  Sep.  7S1» 
holding  damages  resulting  from  collision  not  voluntarily  incurred  not  mat- 
ters of  general  averages. 

What  is  "peril  of  the  sea"  within  marine  insurance  policy.  Note, 
Ann.  Gas.  1912D,  1040. 

Damage  to  vessel  by  collision  as  peril  of  the  sea.  Note,  14  E.  B.  0. 
814,  318. 

Under  policy  insuring  against  perils  of  sea,  including  barratry,  under- 
writers are  not  liable  to  repay  to  insured  damages  arising  out  of  collision 
witb  another  vessel  caused  by  negligence  of  master  of  insured  vesseL 

Approved  in  Matthews  v.  Howard  Ins.  Co.,  11  N.  Y.  19,  22,  24,  and 
Street  v.  Augusta  Ins.  Co.,  12  Rich.  22,  76  Am.  Dec.  719,  both  holding 
underwriter  not  liable  to  insured  for  damages  arising  out  of  collision. 

Denied  in  Thwing  v.  Great  etc.  Ins:  Co.,  Ill  Mass.  109,  also  Whorf  v. 
Equitable  etc.  Ins.  Co.,  144  Mass.  69,  holding  insurers  liable  on  marine 
policy  for  damages  inflicted  upon  another  vessel  by  vessel  insured. 

Underwriter's  liability  for  injuries  caused  another  vessel,  through  col- 
lision with  insured  vessel,  and  for  which  latter  has  been  obliged  to 
pay.    Note,  54  Am.  Dec.  788,  790. 

Expired  risks  within  contract  of  insurance.    Note,  14  £.  B.  0.  298. 

Miscellaneous.  Miscited  in  Landis  v.  Olds,  9  Minn.  96,  as  to  joinder 
of  parties. 

14  How.  S68-876,  14  L.  Ed.  459,  PEAUS  V.  PHIPP8. 

By  statute  of  Mississippi  where  charter  of  bank  is  declared  forfeited, 
trustee  is  appointed  to  take  possession  of  its  effects  and  commissionerB  ap- 
pointed to  audit  accounts  against  it. 

Approved  in  Bank  of  Tennessee  v.  Horn,  17  How.  161,  15  L.  Ed.  72, 
holding  State  laws  vesting  property  of  insolvent  in  creditors  not  open  to 
question;  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  138,  arguendo. 

Receiver    appointed  by    State    court    cannot  be  sued  in    Federal  court. 

Where  property  is  in  possession  of  receiver,  his  possession  is  possession  of 

V  court  appointing  him  and  to  which  he  is  answerable,  and  no  other  court  has 

fright  to  interfere  with  possession  of  such  receiver  or  hinder  him  from  per- 

.' forming  his  duties. 

Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  371,  18  Ann.  Oas. 
1155,  52  L.  Ed.  588,  28  Sup.  Ct.  406,  holding  liabilities  incurred  by  receiver 
chargeable  on  property  held,  and  not  on  parties  at  whose  instance  he  was 
appointed ;  Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52  L.  Ed.  886. 
28  Sup.  Ct.  182,  holding  property  taken  possession  of  by  receiver  appointed 
by  competent  court  is  withdrawn  from  jurisdiction  of  other  courts;  Hitz 
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V.  Jenks,  186  U.  S.  169,  46  L.  Ed.  866,  22  Sup.  Ct.  603,  applying  rule  to 
sale  of  property  by  trustee  under  deed  of  trust;  Jackson  v.  Parkersburg 
etc.  Ry.  Co.,  233  Fed.  789,  holding  Federal  court  appointing  receiver  for 
railroad  could  enjoin  proceedings  against  company  in  State  courts  when 
necessary  to  make  its  decrees  effective;  Durand  &  Co.  v.  Howard  &  Co., 
216  Fed.  589,  L.  B.  A.  1916B,  998,  132  C.  C.  A.  589,  holding  court  had  dis- 
cretion to  determine  claims  against  receiver  appointed  by  it,  or  to  allow  t^em 
to  be  litigated  elsewhere ;  Smith  v.  Jones  Lumber  etc.  Co.,  200  Fed.  651,  hold- 
ing court  appointing  receiver  not  bound  to  delay  distribution  of  funds  in 
possession  of  receiver  until  limitation  ran  in  another  State  against  causes  of 
action  for  damages  against  receiver;  New  Orleans  v.  Howard,  160  Fed. 
398,  87  C.  C.  A.  345,  holding  Federal  court  in  action  to  partition  property 
eould  determine  all  matters  relating  to  property  irrespective  of  citizen- 
ship of  pMurties;  Cochran  v.  Pittsburg  etc.  R.  Co.,  158  Fed.  550,  holding 
mortgage  on  railroad  property  eould  not  be  foreclosed  in  Federal  court 
when  road  was  in  possession  of  receiver  appointed  by  State  court;  Hur- 
ley V.  Devlin,  151  Fed.  925,  holding  Habere  bankrupt  died  pending  proceed- 
ings, bankruptcy  court  had  jurisdiction  to  determine  widow's  right  of 
dower  in  realty  in  other  States;  Johnson  v.  Southern  Bldg.  ft  L.  Assn., 
132  Fed.  543,  deed  executed  after  prox)erty  has  passed  into  custody  of 
court  by  its  appointment  of  receiver  for  mortgagee  is  void;  In  re  Endl, 
99  Fed.  916,  holding  where  constable,  under  State  process,  seizes  bank- 
rupt's property  in  peaceful  possession  of  trustee  bankruptcy  court  will 
order  its  restoration  forthwith;  Jordan  v.  Taylor,  98  Fed.  646,  holding 
before  rendering  of  account  by  executor  to  State  court,  Federal  court  will 
not  entertain  bill  to  set  aside  executor's  sale ;  Keegan  v.  King,  96  Fed.  760, 
holding  where  bankruptcy  court  has  taken  possession  of  property  through 
trustee,  stranger  cannot  claim  ownership  of  such  property  by  suit  in  State 
court;  Bowman  v.  Harris,  95  Fed.  918,  holding  jurisdiction  of  Federal 
court  to  entertain  bill  by  its  own  receiver  to  enforce  claim  is  not  depend- 
ent on  amount  in  controversy;  Swope  v.  Villard,  61  Fed.  420,  holding 
stockholder  cannot  sue  receiver  and  others,  without  leave  of  court,  upon 
cause  of  action  accruing  to  corporation  before  receiver  was  appointed,  and 
upon  which  receiver  refused  to  sue;  Leigh  v.  Green,  62  Neb.  354,  89  Am. 
St.  Bep.  760,  86  N.  W.  1097,  holding  that  holder  of  tax  lien  may  foreclose 
in  State  court,  notwithstanding  pendency  of  action  between  other  parties 
in  Federal  courts  wherein  such  lands  have  been  attached;  Schwartz  v. 
Gerhardt,  44  Or.  428,  75  Pac.  699,  trustee  appointed  by  foreign  court  can- 
not be  compelled  to  account  by  court  of  another  jurisdiction  though  he 
reside  there ;  Tenth  Nat.  Bank  v.  Smith  Const.  Co.,  227  Pa.  359,  136  Am. 
St.  Bep.  884,  76  Atl.  69,  holding  court  first  apx>ointing  receiver  had  exclu- 
sive jurisdiction  of  assets ;  Pulliam  v.  Osborne,  17  How.  475,  15  L.  Ed.  155, 
holding  court  first  obtaining  possession  may  sell  free  from  liens  of  equal 
crrade;  Taylor  v.  Carryl,  20  How.  596,  16  L.  Ed.  1032,  holding  marshal's 
sale  of  vessel  inoperative  where  vessel  in  custody  of  State  court ;  Barton  v. 
Barbour,  104  U.  S.  131,  26  L.  Ed.  676,  holding  court  without  jurisdiction 
of  suit  against  receiver  for  negligent   operation   of  road;   Hidritter  v. 
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Elizabeth  Oil-cloth  Co.,  112  U.  S.  304,  28  L.  Ed.  738,  6  Sup.  Ct.  139,  hold- 
ing sale  under  State  process  ineffective  against  claimant  under  United 
States  marshal;  Geilinger  v.  Philippi,  133  U.  S.  267,  88  L.  Ed.  617,  10  Sup. 
Ct.  269,  ordering  release  of  property  seized  by  marshal  upon  order  of 
State  court ;  Porter  v.  Sabin,  149  U.  S.  479,  480,  87  L.  Ed.  818,  13  Sup.  Ct. 
1010,  1011,  refusing  to  allow  stockholders  to  maintain  suit  against  officers 
of  insolvent  cbrporaption ;  Byers  v.  McAuley,  149  U.  S.  616,  37  L.  Ed.  871, 
13  Sup.  Ct.  909,  holding  decree  looking  toward  administration  of  estate 
pending  in  State  court  erroneous;  In  re  Clark,  4  Ben.  98,  3  Bank.  Reg. 
(131)  528,  Fed.  Cas.  2798,  refusing  to  orde»  marshal  to  take  propeKy 
from  possession  of  receivers;  Fox  v.  Hempfield  R.  R.,  2  Abb.  (U.S.)  155, 
Fed.  Cas.  ,5011,  setting  aside  levy  made  while  property  was  in  custody  of 
State  court;  Haines  v.  Carpenter,  1  Woods,  269,  270,  Fed.  Cas.  5905, 
^  refusing  to  appoint  receiver  where  property  is  in  hands  of  administrator*; 
In  re  Henry  Vogel,  28  Fed.  Cas.  1243,  and  under  same  name  in  same  bank- 
ruptcy, 7  Blatchf.  20,  2  Bank.  Reg.  432,  Fed.  Cas.  16,982,  ordering  cred- 
itor to  return  property  taken  from  marshal  on  State  process;  In  re  Bos- 
ton etc.  R.  R.  Co.,  9  Blatchf.  109,  Fed.  Cas.  1677,  orderii^  proceedings 
in  Connecticut  District  Court  stayed  during  bankruptcy  proceedings  in 
Massachusetts ;  Wilkinson  v.  Culver,  23  Blatchf.  417,  25  Fed.  640,  holding 
receiver  of  State  court  cannot  maintain  action  in  Federal  court;  In  re 
AskfBw,  3  Bank.  Reg.  (142)  579,  2  Fed.  Cas.  31,  holding  void  order  setting 
aside  homestead  by  State  court  after  bankruptcy  proceedings  begun ;  Davis 
V.  Anderson,  6  Bank.  Reg.  160,  7  Fed.  Cas.  108,  holding  invalid  sale  upon 
execution  under  judgment  entered  before  bankruptcy  proceedings;  Blake 
V.  Alabama  etc.  R.  R.  Co.,  6  Bank.  Reg.  333,  3  Fed.  Cas.  587,  refusing  to 
appoint  receiver  to  take  charge  of  property  in  possession  of  State  court; 
Hale  v.  Duncan,  11  Fed.  Cas.  186,  dismissing  suit  commenced  in  State 
court  against  receiver  appointed  by  Federal  court;  Phelps  v.  Sellick,  19 
Fed.  Cas.  464,  8  Bank.  Reg.  394,  holding  sale  under  foreclosure  proceed- 
ing's commenced  after  petition  in  bankruptcy  filed  void;  Milliken  v.  Bar- 
row, 55  Fed.  149,  enjoining  marshal  from  attempting  to  seize  property  in 
custody  of  State  court;  Reinach  v.  Atlantic  etc.  R.  R.,  58  Fed.  44,  refusing 
to  enjoin  receiver  of  State  court  from  issuing  receiver's  certificates ;  Cohen 
V.  Solomon,  66  Fed.  413,  holding  void  proceedings  in  State  court,  concern- 
ing property  in  possession  of  any  Federal  court;  In  re  Foley,  80  Fed.  951, 
refusing  nonresident  heirs  removal  from  State  to  Federal  court;  Opelika 
V.  Daniel,  59  Ala.  215,  holding  State  court  cannot  enjoin  suit  in  ^('ederal 
court;  Hornor  v.  Hanks,  22  Ark.  586,  holding  execution  sale  void  where 
property  is  in  custody  of  probate  court;  Greer  v.  Ferguson,  56  Ark.  330, 
19  S.  W.  967,  holding  suit  cannot  be  revived  against  executors  appointed 
in  another  State;  Hines  v.  Rawson,  40  Ga.  359,  2  Am.  Rep.  582,  punishing 
party  for  contempt  for  bringing  action  in  Federal  court  in  violation  of 
injunction;  Markson  v.  Haney,  47  Ind.  36,  ordering  proceedings  foreclos- 
ing mortgage  stayed  until  proceedings  in  bankruptcy  closed;  Moore  v. 
Withenburg,  13  La.  Ann.  23,  holding  attachment  of  State  court  inopera- 
tive upon  property  in  custody  of  marshal;  Lake  Bisteneau  Lumber  Co.  y. 
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Mimms,  49  La.  Ann.  1285,  22  South.  731,  holding  execution  issued  by 
State  court  not  stayed  by  appointment  of  receiver  by  Federal  courts 
CMahoney  v.  Belmont,  62  N.  Y.  149,  holding  appointment  of  receiver  sub- 
ject to  rights  of  receiver  already  appointed;  State  v.  Bank  of  South 
Carolina,  1  S.  C.  70,  refusing  mandamus  at  suit  of  State  to  compel  disposi- 
tion of  funds  in  custody  of  court;  Southern  v.  Fisher,  6  S.  C.  348,  refus- 
ing to  enjoin  assignee  in  bankruptcy  from  collection  of  assets;  Reed  v. 
Aztell,  84  Va.  234,  4  S.  E.  588,  upholding  refusal  to  allow  plaintiff  to 
bring  action  against  receiver  in  Federal  court;  Jones  v.  Browse,  32  W.  Va. 
447,  9  S.  E.  874,  reversing  judgment  against  receiver  where  leave  to  com- 
mence action  not  obtained  from  court;  Smith  v.  Ford,  48  Wis.  165,  2 
K.  W.  159,  opllecting  cases,  and  holding  creditor  suing  in  one  court  un- 
affected by  action  of  trustee  in  another;  Green  v.  Creighton,  23  How.  107^ 
16  L.  £d.  428,  allowing  foreign  creditor  suing  elsewhere  to  establish  claim 
in  Federal  court;  Caldwell  v.  Harding,  5  Blatchf.  601,  Fed.  Cas.  2301^ 
holding  no  action  will  lie  against  administrator  unless  duly  qualified  by 
State  tribunal;  United  States  v.  Hailey,  2  Idaho,  30,  3  Pac.  264,  holding 
United  States  must  present  claim  to  executor  before  any  recovery  will  be 
allowed;  Taylor  v.  Fort  Wayne,  47  Ind.  282,  jurisdiction  of  board  of 
county  commissioners  not  ousted  by  adverse  action  of  city  council;  dis- 
senting opinion  in  In  re  Delk's  Estate,  2  Ind.  Ter.  581,  52  S.  W.  56,  major- 
ity upholding  appointment  of  administrator  by  territorial  court  of  estate 
of  deceased  Cherokee  Indian,  though  courts  of  Cherokee  Nation  had 
already  appointed  administrator.  - 

Distinguished  in  Isom  v.  Rex  Crude  Oil  Co.,  147  Cal.  667,  82  Pa^w  320, 
where  Federal  suit  brought  against  assignee  of  lease  alone  to  cancel  same, 
when  property  was  in  hands  of  State  court  receiver,  Federal  court  had 
jurisdiction  though  no  leave  to  sue  obtained  from  State  court;  Hitz  v. 
Jenks,  16  App.  D.  C.  546,  upholding  sale  by  trustee  under  deed  of  trust  of 
property  in  possession  of  receiver  after  decree  holding  deed  valid  and 
continuing  receivership  till  sale  made;  dissenting  opinion  in  Barton  v* 
Barbour,  104  U.  S.  138,  139,  26  L.  Ed.  678,  majority  holding  cburt  with- 
out jurisdiction  of  suit  against  receiver  for  negligence;  Mississippi  Mills 
Co.  V.  Randlett,  19  Fed.  197,  refusing  to  order  return  of  property  to  mar- 
shal where  insolvent  court  had  not  possession;  Rumsey  v.  Town,  20  Fed. 
663,  holding  creditor  not  prevented  from  establishing  debt  in  court  other 
than  bankrupt  court;  The  Willamette  Valley,  62  Fed.  302,  holding  vessel 
employed  by  receiver  as  carrier  not  exempt  from  enforcement  of  liens; 
German  Savings  etc.  Soc.  v.  Cannon,  65  Fed.  544,  holding  rights  of  mort- 
gagee to  have  receiver  appointed  will  be  enforced  against  executor; 
Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  holding  action  in  rem  in 
State  court  does  not  interfere  with  Federal  foreclosure  suit;  Wood  v, 
Coman,  56  Ala.  288,  upholding  suit  on  bond  given  in  Federal  court  in  suit 
subsequently  dismissed;  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  309,  317, 
33  Am.  St.  Rep.  126,  186,  16  L.  B.  A.  566,  670,  11  South.  355,  359,  holding 
suit  against  insolvent  corporation  does  not  affect  rights  of  simple  contract 
creditor;  Clifton  v.  Foster,  103  Mass.  235,  4  Am.  Rep.  641,  holding  pro- 
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oeedings  in  bankruptcy  do  not  dissolve  mechanic's  lien;  Rogers  ▼.  "Wlieeler, 
43  N.  Y.  604,  holding  trustees  operating  railroad  liable  as  common  carriers. 

Liability  of  administrator  executor  in  a  foreign  jurisdiction  for  prop- 
erty of  decedent.    Note,  82  Am.  Dec.  683. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  B.  A.  102,  107. 

Claim  in  reconvention  under  Louisiana  practice  is  not  waiver  of  an  excep- 
tion to  Jurisdiction  where  it  is  made  conditional  and  in  ezpresa  terms  only 
in  case  exception  to  Jurisdiction  is  overruled. 

Approved  in  Walker  v.  Flint,  2  McCrary,  343,  7  Fed.  436,  holding 
motion  to  dismiss  not  proper  procedure  wherd  facts  have  to  be  shown  not 
of  record. 

Judgment  rendered  against  receiver  in  his  representative  capadtj  to  be 
paid  out  of  property  committed  to  his  custody  by  court  other  than  court 
appointing  him,  being  beyond  the  Jurisdiction  of  such  court,  will  be  reversed 
on  appeal. 

Approved  in  Glenn  v.  Liggett,  47  Fed.  474,  holding  State  proceedings 
valid  where  Federal  suit  dismissed  before  action  to  distribute  property. 

14  How.  877-390,  14  K  Ed.  462,  OXJNNINGHAM  V.  ABSCLEY.         ' 

One  claiming  under  act  of  1830,  having  done  everything  requisite  for 
prosecution  of  pre-emption  claim  under  that  act,  has  better  titl^  to  sucli 
lands  than  one  claiming  title  under  floating  rights  under  acts  of  1832  and  1834, 
such  rights  being  located  with  notice  of  prior  claims  to  same  land  and  the 
patents  Issued  under  floating  rights  will  be  set  aside  by  equity. 

Approved  in  Howe  v.  Parker,  190  Fed.  747,  HI  C.  C.  A.  466,  holding 
error  of  Land  Department  in  issuing  patent  to  wrong  party -was  remedi- 
able in  equity;  Le  Marchel  v.  Teagarden,  152  Fed.  666,  holding  bill  to 
cancel  patent  for  error  insuflficient;  Deweese  v.  Reinhard.  61  Fed.  779,  10 
€.  C.  A.  55,  holding  applicant  for  homestead,  whose  entry  is  refused,  is 
not  in  privity  with  United  States  to  maintain  suit  to  cancel  certiRcation 
of  lands  to  State;  Pierson  v.  Loveland,  16  Idaho,  638,  102  Pac.  344,  and 
Citizens'  Trading  Co.  v.  Bass,  30  Okl.  752,  ]20  Pac.  1097,  both  holding 
petition  to  have  patent  declared  held  in  trust  foe  one  rightfully  entitled 
thereto  was  insufficient  in  not  setting  out  steps  taken  to  procure  patent  and 
pTounds  of  refusal;  Whitehill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  529, 
139  Pac.  187,  holding  equity  could  declare  legal  title  held  tinder  patent 
or  certificate  issued  to  wrong  person  to  be  held  in  trust  for  owner;  O'Brien 
V.  Perry,  1  Black,  139,  17  L.  Ed.  117,  holding  cancellation  of  rightful  prior 
entry  and  issuing  of  patents  to  land  null  and  void;  Gibson  v.  Chouteau, 
13  Wall.  102,  20  L.  Ed.  537,  holding  equity  will  enforce  equitable  rights  to 
land  superior  to  rights  of  patentee;  Russell  v.  Beebe,  Hempot.  705,  Fed. 
Cas.  12,153,  holding  patent  obtained  in  fraud  of  rights  of  complainant  void 
as  regards  complainant;  Branch  v.  Mitchell,  24  Ark.  454,  455,  holding  title 
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by  pre-emption  good  as  against  all  other  titles;  Danforth  ▼.  Morrical,  84 
111.  460^  holding  patent  issued  for  land  held  by  person  having  paramount 
title  is  void;  Franklin  v.  Kelley,  2  Neb.  96,  holding  pre-emptor  after  entry 
has  indefensible  title  to  land.  Approved  in  Hartman  v.  Warrens,  70 
Fed.  948,  holding  land  to  which  elaims  or  rights  Jiave  attached  not  ''pub- 
lic land";  Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A.  30,  holding  no  one 
acquiring  rights  subsequent  to  patentee  may  sue  to  divest  legal  title ;  Bates 
v.  Herron,  35  Ala.  123,  holding  void  patent  purporting  to  grant  lands  in 
which  government  had  no  title;  McTyer  v.  McDewell,  36  Ala.  48,  holding 
transfer  of  pre-emption  right  gives  no  right  against  subsequent  patentee; 
Rankin  v.  Miller,  43  Iowa,  18,  holding  patent  to  land  previously  sold  by 
government  void;  Phillipw  v.  George,  17  Kan.  422,  holding  void  patent  con- 
fers no  benefit  on  patentees;  Knox  v.  PuUiam,  14  La.  Ann.  131,  holding 
fraudulently  obtained  patent  inures  to  person  legally  entitled  to  land; 
Garcia  v.  Callender,  125  N.  Y.  311,  26  N.  E.  284,  holding  person  holding 
pre-emption  right  has  first  right  to  purchase  lands  from  government; 
Saunders  v.  Niswanger,  11  Ohio  St.  310,  holding  survey  under  invalid 
warrant  for  location  founded  no  rights;  dissenting  opinion  in  Galliher  v. 
Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72,  majority  holding  application  to 
enter  land  under  homestead  law  not  constructive  notice. 

4 

Patent  as  evidence  of  title.    Note,  12  Am.,Dec«  567. 

To  extend  pre-emption  rights  over  land  improved  and  cultivated  by  an- 
other Is  In  violation  of  act  stating  that  such  pre-emption  can  be  extended 
only  over  unimproved  land  or  over  improved  land  with  consent  of  party  mak- 
ing improvements. 

Approved  in  Le  Marchel  v.  Teegarden,  133  Fed.  827,  party  attaching 
patent  for, mistake  of  fact  must  plead  and  prove  evidence  before  depart- 
ment from  which  mistake  resulted,  the  particular  mistake  and  the  way  in 
wbich  it  occurred.  t 

Actions  of  land  officers,  when  conclusive.    Note,  20  AiQ.  Dec.  274. 

Bight  of  complainant  arising  under  an  act  of  Congress  on  decision  of  ofll- 
oen  of  Itand  Department  and  the  Supreme  Court  of  Arkansas  having  decided 
against  that  right,  Supreme  Court  has  Jurisdiction  of  case. 

Approved  in  King  v.  McAndrews,  111  Fed.  864,  50  C.  C.  A.  29,  holding 
bill  in  equity  to  correct  is  remedy  for  errors  of  law  or  mistake  of  fact  in 
issue  of  patent;  James  v.  Qermania  Iron  Co.,  107  Fed.  600,  46  C.  C.  A. 
476,  holding  Land  Department  decision  giving  title  may  be  charged  with 
trust  where  it  is  based  on  mistake;  Beebe  v.  Little  Rock,  68  Ark.  49,  57, 
56  S.  W.  793,  797,  as  part  of  history  of  the  litigation  in  suit;  Garland  v. 
Wynn,  20  How.  8,  15  L.  Ed.  802,  holding  Federal  courts  have  jurisdiction 
of  conflicting  claims  to  property  under  pre-emption  claims;  L^ille  v. 
Arkansas,  22  How.  203,  16  L.  Ed.  310,  holding  Federal  courts  may  revise 
judgment  of  State  court  regarding  validity  of  entry;  Lindsey  v.  Hawes,  2 
Black,  557|  17  L.  Ed.  267,  holding  action  of  land  officers  not  conclusive  of 
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rights  of  parties  to  enter  land;  Bogan  v.  Edinburgh  etc.  Co.,  63  Fed.  195, 
}1  C.  C.  A.  128,  holding^  courts  may  correct  errors  of  Land  Department 
and  determine  legal  title;  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed. 
959,  15  C.  C.  A.  96,  holding  equity  courts  may  set  aside  patent  to  land 
issued  through  fraud  or  mistake;  Branch  v.  Mitchell,  24  Ark.  440,  holding 
fraud  unnecessary  to  give  equity  jurisdiction  over  controversies  regard- 
ing titles  to  land;  Bisson  v.  Curry,  35  Iowa,  78,  holding  equity  will  ex- 
amine title  when  fraud  is  practiced  in  procuring  it;  Ludeling  v.  Vester, 
20  La.  Ann.  436,  holding  courts  may  examine  character  of  conflicting  titles 
and  determine  their  validity;  Walsh  v.  Lallande,  25  La.  Ann.  189,  holding 
courts  will  determine  rights  acquired  after  government  has  passed  title 
to  lands;  Copley  v.  Dinkgrave,  25  La.  Ann.  580,  holding  question  whether 
United  States  had  any  title  to  land  transferred  is  for  judicial  determina- 
tion; Marks  v.  Martin,  27  La.  Ann.  528,  holding  determination  of  title  by 
Land  Department  (Joes  not  preclude  examination  thereof  by  courts ;  Shel- 
ton  v.  Keim,  45  Miss.  109,  holding  opinions  of  officers  of  general  land 
office  not  conclusive;  Smile^y  v.  Sampson,  1  Neb.  67,  holding  decision  of 
land  office  on  application  to  pre-emption  in  absence  of  parties  inconclu- 
sive ;  Smiley  v.  Sampson,  1  Neb.  79,  land  officers  cannot  conclusively  deter- 
mine questions  between  settler  and  government;  Kahn  v.  Old  Telegraph 
etc.  Co.,  2  Utah,  208,  holding  equity  courts  will  examine  disputed  title 
under  patent  and  give  appropriate  remedy;  Monroe  Cattle  Co.  v.  Becker, 
147  U.  S.  57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  holding  equitable  rights  to  land 
not  ended  by  subsequent  issuing  of  patent;  Stimson  Land  Co.  v.  Rawson, 
62  Fed.  429,  holding  cancellation  of  entry  of  land  impossible  except  by 
court  of  competent  jurisdiction ;  Chapman  v.  Quinn,  56  Cal.  287,  in  dissent- 
ing opinion,  majority  holding  land  commissioner  may  regelate  giving  of 
proof  by  rules  consistent  with  law;  Plummer  v.  Brown,  70  Cal.  546,  12 
Pac.  465,  holding  judgment  of  receiver  and  patent  issued  thereon  un- 
attackable  collaterally.  ^ 

Right  to  mine.    Note,  68  Am.  Dec.  91. 

14  How.  890-399,  14  L.  Ed.  468,  B08LEY  ▼.  BOSLEY. 

Where  residuary  clause  in  codicil  is  inconsistent  with  that  of  will,  former 
revokes  latter,  but  specific  devise  of  property  in  will  is  not  revoked  by  reaidii- 
ary  clause  in  codicil. 

Approved  in  Derby  v.  Derby,  4  R.  I.  428,  holding  codicil  works  revoca- 
tion of  devise  only  so  far  as  inconsistent  therewith. 

Contract  made  after  execution  of  codicil  of  will,  whereby  testator  leased 
land  for  ninety-nine  years  renewable  forever,  lessee  to  pay  part  cash  and 
ground  rent,  gromid  rent  being  extinguishable  by  payment  of  fixed  sum,  is 
such  change  of  interest  in  property  as  to  show  intention  to  revoke  deviae  of 
such  property. 
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Approved  in  Camp  v.  Boyd,  229  XT'.  S.  554,  57  L.  Ed.  1828,  33  Sup.  Ct. 
785y  holding  "ground  rents"  as  used  in  deed  included  reversion  of  ninety- 
£ine-year  lease  renewable  forever  was  subject  of  sale,  and  within  contem- 
plation of  parties  to  deed;' Howard  v.  Carusi,  McAr.  &  M.  (D.  C.)  275, 
holding  will  revoked'  by  execution  of  deed  of  trust  convejdng  property  in 
trust  for  grantor  for  life  and  to  convey  to  persons  grantor  may  designate 
by  will;  Coulson  v.  Holmes,  5  Sawy.  282,  Fed.  Cas.  3274,  holding  testator's 
interest  in  premises  at  time  of  making  will  passes  by  devise;  Coulson  v. 
Holmes,  5  S^^ry,  283,  Fed.  Cas.  3274,. holding  conveyance  to  devisee  in  i 
trust  for .  devisor  revokes  devise ;  Coulson  v.  Holmes,  5  Sawy.  285,  Fed. 
Cas.  3274,  holding  estate  acquired  after  devise  not  affected  by  devise. 

Sale  of  real  property  specifically  devised  as  revocation  of  devise. 
Note,  ^nn.  Oas.  1913B,  59. 

Revocation  of  will  by  subsequent  will,  and  revival  of  former  by  de- 
struction of  latter.    Note,  87  L.  B.  A.  573. 

Residuary  clause  in  codicil  of  will,  giving  wife  all  real  and  personal 
property  not  ofberwise  disposed  of,  covers  money  coming  from  land  leased  for 
ninety-nine  years  with  renewal  and  would  leave  no  reversionary  interest  in  one 
imder  devise  in  revoked  wilL 

Approved  in  Emery  v.  Union  Society,  79  Me.  342,  9  Atl.  893,  holding 
residuary  legatee  takes  proceeds  of  sale  of  devised  land  not  otherwise  dis- 
posed of. 

Whe^er  residuary  clause  in  codicil  will  pass  land  speciilcally  devised  in 
will  is  always  question  of  intention  of  testator,  and  fair  and  liberal  inter- 
pretation should  be  given  wills  and  codicils  to  determine  that  intention. 

Approved  in  Miller  v.  Buchanan,  114  Va.  81,  75  S.  E.  774,  holding  where 
will  and  codicil  were  irreconcilable,  codicil  governed  disposition  of  residue ; 
Slender  v.  Stender,  181  Mich.  656,  148  N.  W.  258,  holding  intention  -of 
testator  governed  in  construing  will;  Folger  v.  Titcomb,  92  Me.  188,  42 
Atl.  361,  holding  intention  must  be  gathered  from  whole  will  and  not 
from  detached  portions;  Johns  Hopkins  University  v.  Pinckney,  55  Md. 
383,  holding  doubtful  expressions  in  codicil  will  not  revoke  clear  bequest 
in  will;  Sanborn  v.  Sanborn,  62  N.  H.  639,  holding  testator's  intention 
is  matter  of  fact  not  to  be  determined  by  technical  rules ;  Bills  v.  Putnam, 
64  N.  H.  561,  15  Atl.  140,  holding  testator's  intention  is  determined  by 
reasonable  interpretation  of, words  used;  Ennis  v.  Smith,  14  How.  421,  14 
L.  Ed.  482,  holding  residuary  bequest  in  foreign  will  does  not  pass  per- 
sonalty in  United  States;  Packard  v.  Corporation,  etc.,  77  Md.  250,  26  Atl. 
414,  holding  deed  not  showing  intent  of  parties  to  make  it  such  is  no 
mortgage.     • 

Miscellaneous,  Cited  in  Lusby  v.  Cobb,  80  Miss.  729,  32  South.  8,  hold- 
ing clause  devising  property  **to  all  my  bloodkind  in  Louisiana  and 
Texas,"  includes  half-blood  also  where  testator  had  only  one  relative  of 
whole  blood  in  Louisiana. 
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14  How.  400-434,  14  L.  Ed.  472,  ENNI8  v.  SMITH. 

Under  law  of  Maryland  property  of  deceased  is  considered  administered 
when  changed  by  executor  ftom  condition  in  which  deceased  left  it.  It  did 
not  go  to  administrator  de  bonis  non  unless  on  death  of  ezecntor  it  remained 
in  specie,  and  remedy  for  waste  of  first  estate  would  lie  against  executor  of 
such  estate,  whose  sureties  would  be  liable,  the  sureties,  of  administrator  de 
bonis  non  being  answerable  only  for  unadmlnistered  assets  received  by  him 
in  course  of  administration. 

Approved  in  United  States  v.  Walker,  109  U.  S.  262,  27#L.  Ed.  928,  3 
Sup.  Ct.  280,  holding  administrator  de  bonis  non  entitled  only  to  property 
not  previously  administered;  Wilson  v.  'Arrick,  112  U.  S.  87,  28  L.  Ed. 
618,  5  Sup.  Ct.  77,  holding  payment  of  claim  against  United  States  was 
administration  of  such  assets  of  estate;  Wilson  v.  Arrick^MoAr.  &  M. 
(D.  C.)  232,  holding  when  original  administratrix  collected  claim  against 
United  States  through  her  attorney,  it  was  administered  assets,  and  on  her 
removal  for  failure  to  give  security  administrator  de  bonis  non  could  not 
recover  money  from  attorney. 

Assets  passing  to  administrator  de  bonis  non.     Note,  40  L.  B.  A.  88. 

Where  additional  securities  for  funds  already  or  to  come  into  hands  of 
executor  are  called  for  by  Orphans'  Court  under  act  of  X846,  section  3^  such 
bonds  are  properly  given  and  sureties  thereon  are  answerable  for  waste  of  the 
estate. 

Approved  in  Clark  v.  Shelton,  16  Ark.  480,  and  Moren  v.  McCown,  23 
Ark.  97,  both  holding  sureties  proper  parties  to  suit  on  bond  against  prin- 
cipal; Perkins  v.  Perkins,  46  N.  H.  112,  holding  administrator's  bondsmen 
not  liable  for  moneys  received  unless  within  general  scope  of  duties ;  State 
V.  Hull,  53  Miss.  646,  holding  statute  contemplated  bond  provided  for  shall 
cover  performance  of  whole  duty  of  guardianship;  Coe  v.  Nash,  40  S.  W. 
241  (Tex.  Civ.  App.),  holding  sureties  on  treasurer's  additional  bond  liable 
for  all  moneys  received  during  his  term. 

Liability  of  executor  or  administrator  and  his  sureties  for  property 
coming  into  his  hands  which  is  not  assets  of  estate.  Note,  19  Ann* 
Oas.  661. 

Where  all  previous  wills  are  revoked  by  subsequent  will  and  certain  estate 
is  not  mentioned  in  that  will  or  in  still  later  will,  the  testator  dies  intestate 
as  to  that  part  of  his  estate,  and  such  estate  is  subject  to  administration  and 
distribution  to  his  heirs  under  law  of  his  domicile  at  time  of  death. 

Approved  in  United  States  v.  One  Hundred  Barrels,  27  Fed.  Gas.  294, 
holding  personal  property  of  insurrectionist  follows  law  of  Ijis  domicile; 
Dixon  V.  Walker,  30  Fed.  Cas.  1077,  holding  personalty  of  intestate  natural- 
ized citizen  is  distributed  according  to  law  of  domicile;  Succession  of 
Petit,  49  La.  Ann.  629,  62  Am.  St.  Rep.  663,  21  South.  718,  holding  foreign 
courts  ascertain  rights  to  personalty  here  by  law  of  foreign  domicile; 
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Shannon  v.  White,  109  Mass.  148,  holding  widow's  rights  in  husband's  es- 
tate determinable  by  law  of  testator's  domicile;  Hansel  v.  Chapman,  2 
App.  D.  C.  3d8,  holding  statutory  provision  for  allowance  to  widow  was 
not  enforceable  in  equity  against  realty  in  another  jurisdiction  whose  laws 
made  no  such  provision. 

Revocation  of  will  by  subsequent  will,  and  revival  of  former  by  de- 
struction of  latter.    Nolte,  37  L.  B.  A.  566. 

In  will  made  in  Switzerland,  making  bequests  to  citizens  of  Switzerland, 
the  clause,  **l  bequeatb  all  my  effects,"  is  not  residuary  clause  and  does  not 
include  personal  estate  in  United  States  not  otherwise  alluded  to. 

Approved  in  Beimers'  Estate,  159  Pa.  St.  226,  28  Atl.  190,  dissenting 
opinion,  majority  holding  expression  '^personal  effects"  covers  everjrthing 
within  description  "personal  property." 

Declarations  as  to  residence,  in  wills  made  ten  years  apart,  are  idmissi* 
hie  in  evidence  when  made  previous  to  event  giving  rise  to  suit  and  establish 
prima  fade  domicile. 

Approved  in  Holyoke  v.  Holyoke's  Estate,  110  Me.  487,  87  Atl.  49,  hold- 
ing statement  in  will  as  to  residence  is  admissible  on  issue  of  domicile  in 
proceedings  to. probate  will  as  foreign  will;  Wilberding  v.  Miller,  90  Ohio 
St.  45,  106  N.  £.  670,  holding  declaration  as  to  residence  made  in  will 
would  detenmiio  residence  in  absence  of  convincing  proof  to  contrary; 
Allen  V.  Southern  etc.  R.  R.  Co.,  70  Fed.  375,  holding  evidence  tending  to 
allow  intention  of  remaining  indefinitely  establishes  domicile;  Merrill  v. 
Morrissett,  76  Ala.  440,  holding  declarations  in  will  and  appointment  of 
executor  decisiro  evidence  of  domicile;  Abney  v.  De  Loach,  84  Ala.  401, 
4  South.  761,  holding  recitals  in  deeds  and  wills  prima  facie  evidence  of 
declarant's  domicile;  Thomas  v.  Morrissett,  76  Ga.  401,  holding  fact  of 
death  in  place  presumptive  evidence  of  domicile  there;  Ex  parte  Blumer, 
27  Tex.  745,  holding  domicile  gained  by  residence  unaffected  by  declara- 
tions of  intention  to  leave. 

Berfdenoe  out  of  domicile  of  origin  changes  domicile  of  origin  into  prima 
fade  domicile  of  choice,  repelling  presumption  of  continuance  of  domicile  of 
origin,  and  casts  burden  of  proof  on  onis  denying  domicile  of  choice. 

Approved  in  Winter  v.  Latour,  35  App.  D.  C.  419,  and  Bradstreet  v. 
Bradstreet,  7  Mackey  (D.  C.)  240,  both  following  rule;  In  re  Davis,  217 
Fed.  116,  holding  continued  residence  in  another  State  for  a  year  raised 
presumption  of  change  of  domicile;  Pacific  Mut.  Life  Ins.  Co.  v.  Tomp- 
kins, 101  Fed.  543,  41  C.  C.  A.  488,  holding  where  by  removal  one  loses 
residence,  though  not  his  domicile,  it  can  only  be  regained  by  actual  re- 
turn to  reside;  Newman  v.  United  States,  43  App.  D.  C.  62,  holding  re- 
tention of  former  residence  in  District  of  Columbia  did  not  make  one  resi- 
Jfiflt  so  as  to  qualify  for  office  of  commissioner  of  district;  Pickering  v. 
fjfiach,  48  Or.  505,  9  L.  B.  A.  (K.  S.)  1159,  87  Pac.  765,  holding  residence 
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in  another  State  without  intention  to  change  domicile  did  not  effect  snoh 
change;  Mills  v.  Alexander,  21  Tex.  161,  holding  mere  return  to  native 
country  is  not  abandonment  of  domicile  in  foreign  country,  unless  there 
be  an  intention  to  change  domicile;  Morris  v.  Gilmer,  129  U.  S.  328,  S2 
L.  Ed.  696,  9  Sup.  Ct.  293,  holding  removal  for  purpose  of  gaining  juris- 
,  diction  in  Federal  courts  does  not  give  domicile ;  Anderson  v.  Watt,  138 
V  U.  S.  706,  84  L.  Ed.  1082,  11  Sup.  Ct.  452,  holding  residence  presumed 
'  to  be  domicile  and  domicile  presumed  to  continue  until  change  shown; 
Ex  parte  Kenyon,  6  Dill.  391,  Fed.  Cas.  7720,  holding  residence  with  inten- 
tion of  remaining  permanently  makes  domicile  unaffected  by  temporary 
absence;  Ex  parte  Blumer,  27  Tex.  739,  holding  foreigner  living  in  Texas 
gains  prima  facie  domicile,  and  is  subject  to  conscription;  United  States 
V.  Watts,  1  Bond,  580,  Fed.  Cas.  16,653, , holding  domicile  gained  through 
residence  not  disproved  by  subsequent  removal  from  such  place;  Blair  v. 
Silver. etc.  Mines,  93  Fed.  337,  holding  citizenship,  established  prima  facie, 
by  years  of  residence  in  one  place;  Barton  v.  Irasburgh,  33  Vt.  164,  hold- 
ing domicile  unaffected  by  indefinite  intention  to  return  to  domicile  of 
origin;  Dupuy  v.  Wurtz,  53  N.  Y.  566,  568,  holding  domicile  unaffected 
while  traveling  with  no  intention  of  fixed  permanent  resilience. 

*         Maintenance  of  original  domicile  until  establishment  of  new  domicile. 
Note,  9  £.  B.  0.  809. 

Plaintiff  averring  that  France  was  decedent's  domicile,  and  defemdanta 
admitted  his  living  in  France  voluntarily,  but  with  Intention  of  removing 
therefrom  on  happening  of  certain  political  events,  places  burden  of  dlBprov- 
Ing  intention  of  remaining  there  on  defendants,  and  plaintiff  showing  primfr 
facie  domicile,  not  disproved  by  defendants,  such  is  held  to  be  his  domicile. 

Approved  in  Tsoi  Sim  v.  United  States,  116  Fed.  923,  54  C.  C.  A.  154, 
holding  Chinese  woman  lawfully  in  country  before  exclusion  law,  and 
marrying  prior  to  arrest,  cannot  be  deported  for  failure  to  procure  certifi- 
cate; Tracy  v.  Tracy,  62  N.  J.  Eq.  810,  48  Atl.  534,  holding  where  husband 
left  wife  in  Albany,  their  then  residence,  and  after  some  time  she  removed 
to  this  State,  where  she  remained  statutory  period,  she  acquired  AifScient 
residence  to  maintain  divorce;  United  States  v.  Chong  Sam,  47  Fed.  885, 
holding  actual  residence,  with  intention  of  remaining  indefinitely,  neces- 
sary to  acquire  new  domicile. 

Where  one  could  return  to  domicile  of  origin,  but  voluntarily  remains 
away,  his  Intention  of  permanent  residence  elsewhere  is  presumed. 
;  Approved  in  Dred  Scott  v.  Sanford,  19  How.  597,  15  L.  Ed.  780,  holding 
residence  of  military  ofiicer  presumed  to  be  with  intent  to  gain  technical 
domicile;  Venable  v.  Paulding,  19  Minn.  495,  holding  place  of  residence 
prima  facie  residence;  Mowry  v.  Latham,  17  R.  I.  481,  23  Atl.  13,  holding 
one  actually  living  in  Smithfield,  having  home  elsewhere,  has  domicile  in 
Smithfield;  Marks  v.  Marks,  75  Fed.  327,  holding  no  fixed  length  of  time 
of  residence  is  necessary  to  acquire  domicile. 
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To  constitiite  domicile  there  mtist  be  actual  residence  in  tbe  place  with 
intention  that  it  is  principal  and  permanent  residence. 

Approved  in  Simpson  v.  Phillipsdale  Paper  Mill  Co.,  223  Fed«  663,  and 
Davis  V.  Dixon,  184  Fed.  614,^th  holding  facts  did  not  show  change  of 
domicile;  Hammerstein  v.  Lyne,  200  Fed.  171,  holding  facts  showed  change 
of  domicile  to  foreign  country;  Boyd's  Exr.  v.  Commonwealth,  149  Ky. 
768,  Ann.  Oaa.  1914B,  481,  42  L.  B.  A.  (N.  S.)  580,  149  S.  W.  1024,  hold- 
ing legal  residence  continued  in  State  from  which  resident  removed  until 
actual  arrival  in  State  in  which  he  intended  to  take  up  domicile;  Donald- 
son V.  State,  167  Ind.  556,  78  N.  E.  183,  holding  return  of  alien  to  native 
land  two  years  hefore  death,  after  thirty-five  years  in  State,  did  not  raise 
presumption  of  change  of  domicile  so  as  to  deprive  alien  heirs  from  claim- 
ing estate. 

In  cases  of  Intestacy,  personal  property  is  distributed  according  to  law 
of  testator's  domicile  at  time  of  death. 

Approved  in  In  re  Grattan's  Estate,  78  N.  J.  Eq.  232,  78  Atl.  816,  fol- 
lowing rule;  Orr  v.  Oilman,  183  U.  S.  285,  46  L.  Ed.  201,  22  Sup.  Ct.  216, 
upholding  New  York  tax  statute  of  April  16,  1897,  subdivision  5 ;  Eidman 
V.  Martinez,  184  U.  S.  581,  46  L.  Ed.  700,  22  Sup.  Ct.  516,  and  Ruckj^aber 
V.  Moore,  104  Fed.  954,  both  holding  inheritance  tax,  under  war  revenue 
act  of  1898,  does  not  apply  to  intangible  property  in  this  country  of  non- 
resident alien,  whose  property  passed  to  nonresident  alien  son;  Anderson 
V.  French,  77  N.  H.  513,  Ann.  Oa«.  1916B,  89,  L.  B.  A.  1916A,  660,  93 
Atl.  1044,  holding  law  of  domicile  at  death  determined  right  of  adopted 
daughter  of  brother  of  decedent  to  inherit,  though  such  was  not  law  of 
State  of  adoption;  Richardson  v.  Lewis,  21  Mo.  App.  534,  holding  widow 
entitled  to  allowance  only  in  State  of  husband's  domicile;  Carpenter  v. 
Pennsylvania,  17  How.  463,  15  L.  Ed.  129,  holding  State  tax  on  property 
during  administration  not  conflicting  with  Constitution  of  United  States; 
Jenkins  v.  Guarantee  Trust  etc.  Co.,  53  N.  J.  Eq.  202,  32  Atl.  210,  holding 
proceeds  of  sale  of  realty  distributable  according  to  law  of  domicile  of 
decedent.  ' 

Foreign  law  cannot  be  Judicially  noticed,  but  must  be  proved  as  fact  by 
appropriate  evidence. 

Approved  in  Eastern  Bldg.  etc.  Assn.  v.  Williamson,  189  U.  S.  125,  47 
L.  Ed.  739,  23  Sup.  Ct.  529,  appl3ring  rule  as  to  New  York  laws,  relative  to 
building  and  loan  associations;  Guaranty  Trust  Co.  v.  Hannay,  210  Fed. 
812,  127  C.  C.  A.  360,*  holding  unwritten  foreign  law  provable  by  ,testi- 
mony  of  lawyers  practicing  in  such  country ;  Liverpool  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  445,  32  L.  Ed.  793,  19  Sup.  Ct.  473,  Dickerson  v.  Mathe- 
8on,  50  Fed.  76,  and  Knapp  v.  Abell,  10  Allen,  488,  all  holding  courts  can- 
not take  notice  of  foreign  laws  not  duly  proved;  Dawson  v.  Peterson,  110 
Mich.  433,  68  N.  W.  247,  admitting  in  evidence  copy  of  foreign  statutes 
proved  by  barrister  of  that  country;  Hilton  v.  Guyot,  159  U.  S.  167,  40 
L.  Ed.  109, 16  Sup.  Ct.  145;  holding  judgment  in  rem  by  court  having  juris- 
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diction  is  valid  everywhere;  The  Alps,  19  Fed.  140,  holding  right  resting 
on  foreign  statute  must  be  properly  pleaded ;  Kline  v.  Baker,  99  Mass.  255, 
holding  question  of  construction  and  effect  of  foreign  law  or  statute  is 
for  court ;  Barrows  v.  Downs,  9  R.  I.  448,  11  Am.  Rap.  285,  holding  Spanish 
lawyer  properly  allowed  to  testify  as  to  validity  of  partnership  in  Havana. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  34. 

Copy  of  Oode  Civil  of  France,  properly  authenticated,  is  admissible  as 
evidence  of  law  of  France,  the  general  rule  being  that  foreign  Ifiw  is  admis- 
sible in  evidence  when  found  in  statute  hook,  with  proof  that  book  has  been 
oi&clally  published  by  government  making  the  law. 

Approved  in  Nashua  SaV.  Bank  v.  Anglo-American  Land  M.  etc.  Co., 
108  Fed.  765,  48  C.  C.  A.  15,  holding  English  statutes  sufficiently  proved 
by  testimony  of  English  solicitor  stating  that  Copies  produced  were  copies 
of  such  statutes,  and  published  by  governmental  authority;  Pierce  v.  Ind- 
seth,  106  U.  S.  551,  27  L.  Ed.  256,  1  Sup.  Ct.  422,  holding  discretion  of  court 
properly  exercised  in  requiring  production  of  copy  of  foreign  law;  Dundee 
Mortgage  etc.  Co.  v.  Cooper,  11  Sawy.  505,  507,  26  Fed.  668,  669,  holding 
foreign  common  and  statute  law  may  be  shown  by  books  of  acknowledged 
<;re<iit;  The  Pawashick,  2  Low.  147,  149,  Fed.  Cas.  10,851,  holding  foreign 
law  may  be  proved  by  approved  text-books  and  by  experts;  Indseth  v. 
Pierce,  13  Fed.  Cas.  34,  holding  foreign  law  need  not  always  be  proved  by 
authenticated  copy;  Barrows  v.  Downs,  9>  R.  I.  449,  11  Am.  Rep.  286, 
holding  foreign  statute  may  be  verified  and  construed  by  oath  of  witness. 

Proof  of  foreign  laws.    Note,  2  Am.  Rep.  208. 
Method  of  proc|f  of  foreign  laws.    Note,  11  Am.  Dec.  784,  785. 
Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113  Am. 
St.  Rep.  881. 

Admissibility  of    printed  copy  of  statutes  to  prove  law  of  another 
jurisdiction.    Note,  An^.  Cas.  1916D,  857,  858. 

Oral  proof  of  foreign  laws.    Note,  25  L.  R.  A.  449,  450,  451. 

Laws  of  States  are  Judicially  noticed  in  Federal  courts  only  when  found 
In  oi&cial  statute  books  of  Qtate. 

Approved  in  Martin  v.  Payne,  11  Tex.  295,  holding  statute  book  of 
Tennessee  not  officially  published  inadmissible  to  prove  statute;  Union 
etc.  Ins.  Co.  v.  Pollard,  94  Va.  154,  64  Am.  St.  Rep.  719,  36  L.  R.  A.  273,  26 
S.  E.  423,  holding  interpretation  of  law  of  another  State  in  evidence  is 
for  court  alone. 

Historical  works  as  evidence.    Note,  13  Ann.  Oaa.  675. 

Decrees  of  Court  of  Nobility  of  Gradno,  filed  in  Orphans'  Court,  properly 
authenticated.  Jurisdiction  of  such  court  being  proved,  is  sufficient  proof  of 
fact  of  relationship,  such  Judgment  being  foreign  Judgment  in  rem,  and  evi- 
dence of  facts  adjudicated  to  all  the  world. 
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Appr^ed  in  Ferrell  v.  Broadway,  126  N*  C.  261,  36  S.  E.  468,  holding 
where  issue,  as  to  legitimacy  of  parties,  was  submitted  to  jury  and  de- 
termined and  judgment  rendered  thereon,  and  no  appeal  taken,  it  is  res 
adjudicata;  Bonella  v.  Maduel,  26  La.  Ann.  112,  holding  judgment  of 
Suprehie  Court  properly  admissible  as  evidence  of  facts  adjudicated; 
Shores  v.  Hooper,  153  Mass.  234,  11  L.  R.  A.  312,  26  N.  E.  847,  holding 
decree  of  pedigree  made  by  process  of  law  may  be  conclusive  of  fact; 
Allison  V.  Smith,  16  Mich.  417,  holding  judgment  in  rem,  as  to  genuineness 
of  testamentary  papers,  conclusive  until  revoked;  Lazier  v.  Westcott,  26 
N.  T.  148,  82  Am.  Dec.  406,  holding  judgment  of  court  of  Upper  Canada 
is  admissible  in  evidence.' 

Distinguished  in  Shores  v.  Hooper,  153  Mass.  235,  11  L.  R.  A.  818,  26 
N.  £.  848,  holding  question  of  pedigree  decided  as  finding  of  fact  not  con- 
clusive evidence  of  fact. 

Foreign  judgments.    Note,  94  Am.  St.  Rep.  559. 

Miscellaneous.  Cited  in  Dougherty  v.  Holscheider,  40  Tex.  Civ.  36,  88 
S.  W.  1115,  to  point  that  will  need  not  contain  express  clause  of  revocation 
to  be  effective  to  revoke  former  wiM;  Kite  v.  Keene,  149  Wis.  216,  Ann. 
Gas.  191SD,  251,  134  N.  W.  386,  to  point  that  question  of  construction  of 
documents  admitted  as  evidence  is  for  court  alone. 

14  How.  434-446,  14  L.  Bd.  487,  WINBEB  T.  OALDWELU 

Seize  facias  discloses  facts  on  which  it  is  founded;  it  requires  an  answer 
ttom  defendant,  and,  being  In  nature  of  declaration,  plea  Is  properly  to  writ. 
Approved  in  Hollister  v.  United  States,  145  Fed.  779,  76  C.  C.  A.  337, 
defendants  on  scire  facias  on  forfeited  bond  in  which  government  sought 
to  recover  one  thousand  dollars  were  entitled  to  jury;  Kirk  v.  United 
States,  131  Fed.' 334,  where  scire  facias  is  issued  against  bail,  execution 
cannot  be  awarded  against  defendant  not  personally  served  until  after  two 
returns  nihil  to  writ;  Kirk  v.  United  States,  124  Fed.  333,  issuing  injunc- 
tion pendente  lite  against  execution  in  scire  facias  on  forfeited  recog- 
nizance; Perkins  v.  Bangs,  206  Mass.  414,  92  N.  E.  625,  holding  scire  facias 
to  vacate  return  of  satisfaction  of  execution,  and  for  new  execution,  was 
independent  suit,  and  plaintiff  must  show  former  levy  invalid  while  de- 
fendant could  plead  subsequent  judgment  in  bar;  United  States  v.  Payne, 
147  U.  S.  690,  37  L.  Bd.  333,  13  Sup.  Ct.  443,  holding  scire  facias  to  annul 
patent,  or  for  similar  purpose,  original  cause ;  McRoberts  v.  Lyon,  79  Mich. 
33,  44  N.  W.  163,  and  Eddy  v.  Coldwell,  23  Or.  166,  37  Am.  St.  Rep.  674, 
31  Pac.  476,  both  holding  scire  facias  a  ju4icial  writ  presenting  plaintiff's 
case  to  which  defendant  must  plead;  Grantland  v.  Memphis,  12  Fed.  288, 
holding  Revised  Statutes  authorize  Federal  courts  to  issue  writ. 

It  is  error,  in  an  action  on  special  contract  for  work,  labor  and  materials, 
to  reject  evidence  of  failure  of  consideration,  acts  of  mlsfeafwnce  and  non- 
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feasance  connected  with  cause  of  action,  or  any  eqnitable  defense  arising  out 
of  the  transaction  in  mitigation  of  damages,  not  offered  strictly  as  setoff, 
hut  for  purpose  of  defeating  plaintiff's  action.  x 

Approved  in  Williams  v.  Neely,  134  Fed.  6,  69  L.  B.  A.  282,  67  C.  C.  A. 
171,  partial  failure  of  consideration  resulting  from  defect  of  title  is  good 
defense  to  action  on  purchase  money  note,  where  vendor  covenanted  against 
encumbrances;  York  Mfg.  Co.  v.  Rothwell,  119  Fed.  146,  56  C.  C.  A.  52, 
holding  one  of  two  joint  makers  of  note,  when  sued  alone  thereon,  may 
plead  as  counterclaim  breach  of  warrants  of  machinery  for  purchase  price 
of  which  note  was  given;  Florence  Oil  &  Refining  Co.  v.  Farrar,  109 
Fed.  256,  48  C.  C.  A.  345,  determining  sufficiency  of  answer  in  action  to 
recover  purchase  price  of  boilers,  to  entitle  defendant  by  way  of  reduction 
of  plaintiff's  claim,  diminished  value  of  boilers  due  to  defective  workman- 
ship; Fidelity  Ins.  Trust  etc.  Co.  v.  Mechanics'  Sav.  Bank,  97  Fed.  303, 
38  C.  C.  A.  193,  holding  stockholder's  right  to  set  off  indebtedness  of  cor- 
poration to  him  against  statutory  liability  is  not  equitable  defense;  Mc- 
Guire  v.  Gerstley,  26  App.  D.  C.  204,  holding  defense  by  way  of  recoup- 
ment not  allowable  when  not  connected  with  contract  on  which  plaintiff 
bases  action ;  Dushane  v.  Benedict,  126  U.  S.  639,  80  L.  Ed.  811,  7  Sup.  Ct. 
699,  holding,  in  action  for  goods  sold  and  delivered,  defendant  may  prove 
damages  from  breach  of  warranty;  Wilkinson  v.  Pomeroy,  9  Blatchf.  514, 
Fed.  Cas.  17,674,  holding  matter  in  mitigation  of  damages,  admissible  under 
general  issue  on  assun^psit;  Dietrich  v.  Ely,  63  Fed.  414,  11  C.  C.  A.  266, 
holding  damages  for  malicious  prosecution  cannot  be  set  off  in  action  for 
rent;  Wilson  v.  Pauly,  72  Fed.  133,  18  C.  C.  A.  475,  holding  damages  for 
fraud  are  deducted  from  damages  recoverable  in  suit  on  promissory  notes; 
Charnley  v.  Sibley,  73  Fed.  982,  20  C.  C.  A.  157,  holding  unliquidated  dam- 
ages,  unconnected  with  subject  matter  of  suit  are  not  subject  to  set  off; 
Martin  v.  Bartow^lron  Works,  35  Ga.  326,  holding  failure  of  consideration 
may  be  pleaded  in  defense  to  writings ;  Deitz  v.  Leete,  28  Mo.  App.  549,  and 
Columbia  etc.  Assn.  v.  Rockey,  93  Va.  684,  25  S.  £.  1010,  both  holding 
all  claims  between  parties  connected  with  subject  matter  may  be  determined 
in  one  action. 

One  contracting  with  owner  to  erect  buildings  cannot  lUe  mechanic's  lien, 
under  act  of  March  2,  1833,  act  being  designed  for  protection  of  mechanics 
who,  having  worked  for  contractor,  and  having  given  owner  notice  of  such 
fact  within  thirty  dajni  after  employment,  file  mechanic's  lien. 

Approved  in  Monroe  v.  Hannan,  7  Mackey  (D.  C.)  202,  holding  me- 
chanic's lien  act  of  1884  did  not  extend  to  subcontractor  of  subcontractor; 
Moore-Mansfield  Const.  Co.  v.  Indianapolis  etc.  Ry.  Co.,  179  Ind.  317, 
Ann.  Oas.  1916D,  917,  44  L.  R.  A.  (N.  S.)  816, 101  N.  E.  302,  upholding  me- 
chanic's lien  law  of  1883 ;  Evans  etc.  Co.  v.  International  etc.  Co.,  101  Md. 
221,  109  Am.  St.  Rep.  676,  60  Atl.  671,  subcontractor  under  contract  with 
principal  contractor  to  furnish  materials  and  labor  for  building  for  lamp 
sum  cannot  enforce  lien  for  labor  given  by  Acts  1898,  p.  1169,  o.  502; 
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Moore  v.  Industrial  Co.,  138  N.  C.  307,  60  S.  E.  688,  superintendent  of  mill 
is  not  laborer  within  lAeehanic's  lien  law;  Tenney  v.  Anderson  etc.  Power 
Co.,  69  S.  C.  ^3,  48  S.  E.  458,  in  proceeding  to  enforce  mechanic's  lien, 
Uquidated  damages  provided  for  in  contract  for  delay  in  completion,  defects 
in  work  and  damage  to  work  caused  by  abandonment  by  builder,  may  be  set 
off  against  builder's  claim ;  Maynard  v.  Lange,  71  Or.  564, 143  Pac.  649,  con- 
tractor's bond  considered  and  held  not  to  waive  lien  of  contractors  j  Powell 
V.  Nolan,  27  Wash.  341,  67  Pac.  720,  holding  Ball.  Code,  §  5900, -gives 
mechanic's  lien  to  contractor  who  does  no  actual  work,  but  merely  over- 
sees construction;  Smith  v.  Eastern  R.  R.  Co.,  I'Curt.  266,  Fed.  Cas.  13,039, 
holding,  no  lien  given  for  materials  furnished,  with  notice  to  one  con- 
tracting with  owner;  Purinton  v.  The  Hull  etc.,  2  Curt.  417,  419,  Fed.  Cas. 
11,472,  holding  legislature  may  give  lien  to  subcontractor  working  on  ves- 
sel; Geiger  v.  Hussey,  63  Ala.  343,  holding  materialmen  have  lien  for 
materials  furnished  contractor,  or  owner  independently  of  contractor; 
Hale  V.  Brown,  69  N.  H.  569,  47  Am.  Rep.  226,  holding  contractors  hiring 
labor,  but  not  laboring  themselves,  have  no  mechanic's  lien;  Jones  v.  Great 
Southern  etc.  Hotel  Co.,  79  Fed.  482,  holding  statute  giving  lien  valid,  if 
owner's  right  to  contract  is  unimpaired  therebp^ ;  Jones  v.  Great  Southern  etc. 
Hotel  Co.,  86  Fed.  383,  386, 30  C.  C.  A.  108,  holding  valid  statute  giving  sub- 
contractor lien  for  his  services ;  dissenting  opinion  in  Little  Rock  etc.  R.  R. 
Col  V.  Spencer,  65  Ark.  198,  42  L.  B.  A.  340,  47  S.  W.  201,  majority  holding 
Arkansas  statute  does  not  give  contractor  lien  on  railroad;  Weymouth  v. 
Sanborn,  43  N.  H.  174,  80  Am.  Dec.  147,  holding  claim  for  physician's  ser- 
vices not  claim  for  labor;  Mohr  v.  Clark,  3  Wash.  Ter.  444,  19  Pac.  29, 
laborer  has  no  claim  for  labor  of  his  employees. 

Questioned  in  Lester  v.  Houston,  101  N.  C.  611,  8  S.  E.  369,  holding  con- 
tractor not  working  himself  has  lien  for  contract  price. 

When  materialman,  dealing  with  contractor,  has  lien.  Note,  79  Am. 
Dec.-270. 

Whether  contractors  or  subcontractors  are  within  protection  of  stat- 
utes giving  liens  to  "laborers,"  "mechanics,"  "workmen,"  etc.  Note, 
30  L.  R.  A.  (N.  S.)  86. 

Miscellaneous.  Cited  in  Vandalia  R.  Co.  v.  Stilwell,  181  Ind.  292,  104 
N.  E.  298,  5  N.  C.  C.  A.  603,  to  point  that  commerce  includes  not  merely 
traffic,  but  means  and  vehicles  by  which  it  is  accomplished;  Oelricks  v. 
Ford,  23  How.  63,  16  L.  Ed.  538,  to  the  point  that  eictraneous  evidence  is 
admissible  to  explain  uncertainty  of  contract's  terms. 

U  How.  446-463,  14  L.  Ed.  493,  SALMON  FAIJ<S  MFG.  CO.  y.  OODDABD. 

SSassachnsetts  statute  of  frauds,  respecting  contracts  for  sale  of  goods, 
requires  that  essential  terms  of  contract  be  ascertainable  from  writing  itself, 
or  by  reference  therein. 

Approved  in  Butler  v.  Thomson,  11  Blatchf.  538,  Fed.  Cas.  2244,  holding 
invalid  memorandum  not  signed  by  defendant,  and  containing  no  word  of 
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purchase ;' Wheeler  v.  Waldcn,  17  Neb.  124,  22  N.  W.  346,  holding  valid 
memorandum  signed  by  agent,  intent  to  bind  prixAcipal  appearing;  Mentz 
v.  Newwitter,  122  N.  Y.  497,  19  Am.  St.  Rap.  518,  11  L.  R.  A.  101,  25  N.  E. 
1046,  holding  essentials  of  contract  must  appear  without  aid  of  parol  proof. 
Distinguished  in  Keene  v.  Wheatley,  14  Fed.  Cas.  194,  holding  property 
in  copyright  being  incorporeal,  not  subject  to  statute  of  frauds. 

Necessity  that  memorandum  within  statue  of  frauds  contain  terms 
of  sale.    Note,  9  Ann.  Oa«.  1061,  1068. 

Requisites  of  memorandum  required  by  statute  of  frauds.    Note,  6 
£.  R.  0.  254. 

Memorandum  signed  by  initials  of  party  held  snflleient  under  statute  of 
frauds. 

Distinguished  in  Smith  v.  Geiger,  202  N.  Y.  309,  95  N.  E.  707,  holding 
report  of  referee  must  he  signed  by  full  name. 

Memorandum  of  mercantile  contract  is  explainable  by  usage  and  autom 
of  trade,  and,  although  specific  provisions  exclude  explanation  by  usage.  If 
terms  are  technical  or  equivoc^,  parol  evidence  is  admlwrible  to  explain  them. 

Approved  in  Barrie  v.  Quimby,  206  Mass.  265,  92  N.  E.  453,  admitting 
parol  evidence  of  trade  usage  to  show  time  for  commencement  of  deliv- 
eries; Flegel  V.  Dowling,  54  Or.  50,  185  Am.  St.  Rep:  812,  19  Ann.  Oaa. 
1159,  102  Pac.  181,  holding  several  writings  could  be  explained  by  sur- 
rounding circumstances  and  so  determined  to  constitute  written  contract; 
Jenkins  v.  Harrison,  66  Ala.  360,  holding  parol  evidence  of  contempora- 
neous facts  admissible  to  show  connection  between  writings;  Williams  ▼. 
Woods,  16  Md.  251,  holding  parol  evidence  admissible  to  explain  meaning 
of  terms  of  contract;  Barker  v.  Borzone,  48  Md.  492,  holding  evidence 
admissible  to  explain  meaning  of  "lay-days";  Sanborn  v.  Flagler,  9  Allen, 
478,  holding  parol  evidence  admissible  to  explain  signature  made  with  in- 
itials only ;  Wright  v.  Weeks,  25  N.  Y.  160,  holding  parol  evidence  of  cus- 
tom admissible  to  show  meaning  of  terms  used.     ^ 

Questioned  in  Grafton  v.  Cummings,  99  U.  S.  Ill,  25  L.  Ed.  869,  hold- 
ing memorandum  of  sale  of  land  must  itself,  without  parol  proof,  show 
parties  thereto. 

Parol  evidence  to  contradict  written  instrument    Note,  11  E.  R.  O. 
226. 

It  is  admissible  to  show  that  signature  is  that  of  agent,  although  contract 
purported  to  be  made  by  agent,  and  principal  is  not  named. 

Approved  in  Mull  v.  Parrott  Bros.  Co.,  218  Fed.  717,  holding  parol  evi- 
dence admissible  to  show  stockholders  in  executing  note  were  acting  as 
agents  for  corporation ;  Mock  v.  Stoddart,  177  Fed.  613,  101  C.  C.  A.  237, 
holding  parol  evidence  admissible. to  show  member  of  firm  executed  note 
for  firm  obligation;  Walker  v.  Hafer,  170  Fed.  41,  42,  24  L.  R.  A.  (N.  S.) 
815,    95    C.    C.    A.    311,    holding    undisclosed    principal    chargeable     ou 
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eontract  for  purchase  of  realty  made  by  agent  when  contract  did  not 
disclose  agency;  Ismon  v.  Loder,  135  Mich.  351,  97  N.  W.  771,  sig- 
nature of  president  and  secretary  having  appended  to  each,  respectively, 
words  "Pres.,"  *'Sec.,"  operates  as  conveyance  of  corporation's  realty; 
Usher  v.  Daniels,  73  N.  H.  208,  60  Atl.  747,  where  memorandum  of  sale 
signed  by  plaintiff's  agent  in  own  name,  parol  evidence  is  admissible  to 
show  plaintiff  i»  real  party  in  interest;  Southern  Pacific  Co.  v.  V^n 
Schmidt  Dredge  Co.,  118  Cal.  373,  50  Pac.  652,  holding  evidence  admis- 
sible to  determine  who  is  real  party  to  contract;  Kingsley  v.  Siebrecht,  92 
Me.  29,  42  Atl.  251,  and  92  Me.  31,  42  Atl.  252,  holding  party  named,  being 
agent  merely,  parol  evidence  is  admissible  to  show  principal;  Haskell  v. 
Tnkesbuiy,  92  Me.  557,  43  Atl.  502,  holding  parol  evidence  admissible 
to  identify  party  to  contract;  Mc Williams  v.  Lawless,  15  Neb.  136,  17 
N.  W.  350,  Chandler  v.  Coe,  54  N.  H.  571,  Dykers  v.  Townsend,  24  N.  Y. 
61,  and  Devendorf  v.  West  Virginia  etc.,  17  W.  Va.  170,  all  holding  parol 
testimony  admissible  to  charge  principal  on  contract  made  by  agent ;  East- 
ern R.  R.  Co.  V.  Benedict,  5  Gray,  562,  66  Am.  Dec.  385,  holding  unnamed 
principal  may  sue  on  contracts  made  by  agent;  dissenting  opinion  in 
Mantz  V.  Maguire,  52  Mo.  App.  155,  majority  holding  parol  evidence 
admissible  to  show  who  is  unnamed  principal  in  contract;  Schenck  v. 
Spring  Lake  Beach  Imp.  Co.,-  47  N.  J.  Eq.  48,  19  Atl.  883,  holding  parol 
evidence  admissible  to  charge  party  not  named  in  contract;  Knox's  Estate, 
131  Pa.  St.  230,  17  Am.  St.  Rap.  801,  6  L.  B.  A.  358,  18  Atl.  1023,  hold- 
ing valid  will  signed  with  first  name  only,  intention  being  shown  by  tes- 
timony; Plate's  Estate,  148  Pa.  St.  57,  holding  anjrthing  showii  by  testi- 
mony to  be  made  w'ith  intention  of  signature  is  sufficient  signing;  Thorn- 
ton V.  Kelly,  11  R.  I.  501,  holding  fact  of  payment  on  contract  shows 
defendant's  assent  thereto. 

Signature  by  one  member  of  firm  is  saffldent  to  charge  firm. 

Approved  in  Gardiner  v.  McDonogh,  147  Cal.  320,  81  Pac.  966,  admit- 
ting parol  to  show  that  terms  '*Bayo"  and  "per  100"  in  contract  meant 
Bayou  beans  and  per  hundred  pounds;  Garth  v.  Davis,  120  Ky.  Ill,  117 
Am.  St.  Bep.  571,  85  8.  W.  693,  holding  memorandifln  of  sale  of  land 
signed  by  member  of  firm  bound  firm. 

If  memorandum  contains  names  of  buyer  and  seller,  commo<Ut7  and  price, 
time  of  credit,  in  absence  of  specified  time  or  place  of  delivery,  law  will  fix 
reasonable  time  after  sale  at  place  where  purchaser  usually  has  goods  deliv- 
ered. Such  memorandum  may  be  explained  by  parol  evidence,  and  is  valid 
imder  statute  of  frauds. 

Approved  in  Dunn  v.  Mayo  lilills,  134  Fed.  806,  67  C.  C.  A.  450,  fact  that 
writing  evidencing  sale  was  signed  by  surname  of  buyer  so  as  to  render 
necessary  "parol  evidence  to  identify  buyer  as  partner  in  defendant  firm 
does  not  render  parol  evidence  admissible  to  vary  contract ;  Lienman  v. 
Jones,  33  App.  D.  C.  17,  memorandum  held  sufficient  though  name  of 
vendor  did  not  appear  in  body  of  instrument;  Stem  v.  Deutch,  9  Kan. 
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App.  221,  59  Pac.  688,  admitting  clear  and  convincing  parol  evidence  to 
explain  ambiguities  or  supplement  statements  in  written  guaranty;  Stub- 
blefield  v.  Imbler,  33  Or.  450,  54  Pac.  199,  discussing  sufficiency  of  memo- 
randum to  satisfy  statute  of  frauds;  Shumway  v.  Kitzman,  28  S.  D.  584, 
134  N.  W.  328,  holding  parol  evidence  not  admissible  to  supply  material 
part  of  written  contract;  Saveland  v.  Western  Wis.  etc.  R.  R.  Co.,  118 
WiB.  272,  95  N.  W.  132,  holding  where  written  order,  signed  by  buyer, 
called  for  four  hundred  thousand  brick,  and  provided  that  in  case  brick 
proved  unsatisfactory,  hard-burned  sewer  brick  should  be  fumialifid  by 
seller,  parol  inadmissible  to  show  that  order  was  modified  so  as  to  pro- 
vide that  hard-burned  brick  should  be  furnished ;  Ellis  v.  Denver  etc.  R.  R. 
Co.,  7  Colo.  App.  353,  43  Pac.  458,  holding  law  will  supply  omission  of 
time  of  delivery  in  contract;  Wills  v.  Ross,  77  Ind.  13,  holding  parol  evi- 
dence admissible  to  apply  contract  of  guaranty  to  subject  matter;  Kriete 
V.  Myer,  61  Md.  564,  holding  time  of  delivery  r^ulated  by  custom  exist- 
ing between  parties  to  contract;  Coddington  v.  Goddard,  16  Gray,  444, 
holding  valid  contract  if  names  of  parties  authenticated  by  written  evi- 
dence without  parol  proof;  Gowen  v.  Klous,  101  Mass.  454,  holding  figures 
used  in  memorandum  sufficiently  indicating  price  take  memorandum  out 
of  statute;  Sanborn  v.  Flagler,  9  Allen,  476,  holding  stipulation  to  deliver 
goods  to  named  person,  sets  forth  name  of  vendee. 

Wliere  it  was  usual  custom  of  seller  to  sell  on  notes,  and  of  purchaser  to 
give  sucli  notes,  purchase  is  presumed  to  liave  been  made  with  reference  to 
such  usage. 

Approved  in  Thomas  v.  Turner,  16  Md.  Ill,  holding  one  entitled  to 
credit  on  account,  according  to  custom  between  parties. 

Contracts  may  generally  he  gathered  from  separate  papers  taken  together 
as  forming  part  of  transaction  if  connected  by  reference  ftom  one  to  the 
other. 

Approved  in  Flegel  v.  Dowling,  54  Or.  49,  1S5  Am.  St.  Bep.  812,  19  Ann. 
Gas.  1159,  102  Pac.  181,  following  rule ;  Collyer  v.  Davis,  72  Neb.  894,  101 
N.  W.  1003,  holding  whole  correspondence  between  parties  could  be  con- 
sidered  to  determine  whether  contract  in  writing  had  been  made;  St.  Louis 
etc.  R.  R.  Co.  V.  Beidler,  45  Ark.  28,  holding^  contract  may  be  gathered 
from  several  writings  mutually  related;  American  Oak  Leather  Co.  v.  Por- 
ter, 94  Iowa,  120,  62  N.  W.  659,  holding  several  papers  executed  in  same 
transaction  admissible  to  ascertain  contract;  Heideman  v.  Wolf  stein,  12 
Mo.  App.  370,  holding  papers  connected  with  transaction  admissible  as 
evidence  of  terms  of  sale;  Brown  v.  Whipple,  58  N.  H.  231,  holding  letter 
no  part  of  memorandum  unless  signed  by  party  charged,  or  made  so  by 
reference;  Thayer  v.  Luce,  22  Ohio  St.  74,  holding  distinct  writings  con- 
struable  together  to  ascertain  terms  of  contract;  Louisville  Company  v. 
Lorick,  29  S.  C.  544,  2  L.  B.  A.  217,  8  S.  E.  13,  holding  letter  not  distinctly 
connected  with  contract  inadmissible  as  part  of  contract. 
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Qualified  In  Beekwith  v.  Talbot,  95  U.  S.  292,  24  L.  Ed.  498,  holding  rale 
Tequiring  connected  writings  to  show  parties  without  parol  evidence  not 
absolute. 

Several  writings   as  memorandum  within  statute  of  frauds:    Note, 
2  Ann.  Gas.  294. 

Validity  of  oral  lease.    Note,  16  E.  B.  0.  S68. 

14  How.  464r^67,  14  Zi.  Ed.  500,  NUTT  T.  MINOB. 
Not  cited. 

14  How.  468-488,  14  !■.  Ed.  502,  PHn.ADKT.PHIA  AND  BEADINO  B.  B. 
GO.  T.  DEBET. 

Btockholder  of  railroad  riding  In  special  car  on  Bncb  railroad  by  Invitation 
of  president  of  company  as  guest,  may  sn4  for  damages  for  personal  injuries 
caused  by  collision  due  to  negligence  of  servants  of  railroad. 

Approved  in  Trumbull  v.  Erickson,  97  Fed.  894,  38  C.  C.  A.  536,  follow- 
ing rule;  In  re  California  Nav.  &  Imp.  Co.,  110  Fed.  672,  673,  holding 
explosion  of  steam  drum  on  steamer  by  which  passengers  were  injured  is 
prima  facie  evidence  of  negligence  on  part  of  carrier;  Norfolk  etc.  Ry. 
Co.  V.  Tanner,  100  Va.  384,  389,  41  S.  E.  722,  724,  Farmers*  Loan  etc.  Co. 
V.  Baltimore  etc.  Ry.  Co.  (Vette  v.  Harmon),  102  Fed.  18,  and  Duncan  v. 
Maine  Cent.  R.  Co.,  113  Fed.  510,  512,  513,  all  holding  one  traveling  on 
pass  after  agreeing  to  assume  all  risks  cannot  recover  for  injuries  from 
negligence;  Whitney  v.  New  York  N.  etc.  R.  R.  Co.,  102  Fed.  854, 
50  L.  B.  A.  615,  43  C.  C.  A.'  19,  holding  where  employee  changing  to  an- 
other branch  of  employment  with  railroad  stipulated  for  free  transporta- 
tion for  his  own  convenience,  he  was  passenger  and  carrier  was  liable  for 
negligence  resulting  in  injuries;  Russell  v.  Pittsbui^^h  etc.  St.  Ry.  Co.,  157 
Ind.  313,  61  N.  E.'  681,  holding  railroad  not  liable  for  injuries  to  Pullman 
porter  where  latter  contracts  with  Pullman  company  to  release  railroads 
from  liability  for  injuries;  Chesapeake  etc.  R.  Co.  v.  Patton,  23  App.  D.  C. 
121,  holding  railroad  liable  for  injuries  to  railway  postal  clerk  while  on 
duty,  caused  by  negligence  of  servants  of  road;  Wilkes  v.  Buffalo  etc.  Ry. 
Co.,  216  Pa.  360,  65  Atl.  789,  upholding  verdict  that  one  appointed  engi- 
neer was  passenger  while  riding  in  cab  to  inform  himself  of  character  of 
road;  New  York  Central  R.  R.  Co.  v.  Lockwood,  17  Wall.  374,  21  L.  Ed. 
638,  holding  common^ carrier  unable  by  special  contract  to  exempt  himself 
from  liability  for  negligence;  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S. 
295,  23  L.  Ed.  899,  holding  passenger  on  cattle  train  entitled  to  greatest 
care ;  Waterbury  v.  New  York  etc.  R.  R.  Co.,  21  Blatchf .  316,  17  Fed.  672, 
holding  carrier  bound  to  carry  passenger  safely,  although  gratuitously; 
Whitehouse  v.  Grand  Trunk  R.  R.  Co.,  2  Hask.  195,  201,  Fed.  Cas.  17,565,  " 
holding  company  liable  for  injuries  through  negligence  of  servants  to  per- 
son lawfully  on  engine;  Bryant  v.  Chicago  etc.  R.  R.  Co.,  53  Fed.  998.  4 
C.  C.  A.  146,  holding  carrier  undertaking  carriage  gratuitously  must  exer- 
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cise  due  care  in  doings  so;  Albion/Lumber  Co.  v.  De  Nobra,  72  Fed.  741, 
.  19  C.  C.  A.  168,  holding  company  bonnd  to  exercise  due  care  in  transport- 
ing gratuitously  on  train;  Fitchburg  R.  R.  y.  Nichols;  85  Fed.  947,  29 
C.  C.  A.  500,  holding  payment  of  fare  immaterial  in  suit  for  personal 
injuries  received  on  cattle  train;  Chamberlain  v.  Pierson,  87  Fed.  426,  31 
C.  C.  A.  157,  holding  company  liable  for  injuries  through  negligence  to  party 
traveling  free  on  his  own  risk;  Chicago  etc.  R.  R.  Co.  v.  Ehret,  92  Fed. 
321,  34  C.  C.  A.  369,  holding  payment  of  fare  immaterial  in  suit  for  injury 
through  negligence;  Little  Rock  etc.  R.  R.  Co.  v.  Miles,  40  Ark.  320,  48 
Am.  Rep.  11,  holding  carrier  must  exercise  due  care  toward  one  traveling 
on  drover's  ticket;  Ohio  etc.  R.  R.  Co.  v.  Muhling,  30  111.  24,  81  Am.  Dec. 
337,  holding  liability  for  injuries  through  fault  of  company  not  barred  by 
nonpayment  of  fare;  Gillenwater  v.  Madison  etc.  R.  R:  Co.,  5  Ind.  348, 
61  Am.  Dec.  108,  holding  fact  of  being  passenger  sufficient  to  give  right  to 
damages  for  injury;  Carter  v.  Louisville  etc.  R.  R.  Co.,  98  Ind.  556,  49 
Am.  Rep.  784,  holding  company  liable  for  injury  to  one  wrongfully  in  car 
but  negligently  ejected;  Donaldson  v.  Mississippi  etc.  R.  R.  Co.,  18  Iowa, 
286,  87  Am.  Dec.  395,  holding  subcontractor  on  bridge  may  recover  for 
injuries  through  negligence  of  company's  employees;  Rose  v.  Des  Moines 
etc.  R.  R.  Co.,  39  Iowa,  253,  254,  holding  plaintiff  lawfully  on  train  may 
recover  for  injuries  sustained  through  negligence;  Missouri  etc.  R.  R.  Co. 
V.  Holcomb,  44  Kan.  339,  24  Pac.  469,  holding  person  riding  in  box-car  on 
ticket  for  such  car  entitled  to  due  care ;  Thompson  v.  Yazoo  etc.  R.  R.  Co., 
47  La.  Ann.  1113,  17  South.  504,  holding  company  liable  for  injuries  to 
person  gratuitously  riding  in  officer's  oar;  Hoar  v.  Maine  etc.  R.  R.  Co., 
70  Me.  71,  85  Am.  Rep.  300,  holding  person  on  handcar  on  invitation  of 
foreman  may  recover  for  injuries  through  negligence;  Todd  v.  The  Old 
Colony  etc.  R.  R.  Co.,  3  Allen,  21,  80  Am.  Dec.  51,  holding  company  liable 
for  injury  through  negligence  to  passenger  not  paying  fare;  Wilton  v. 
Middlesex  1^.  R.  Co.,  107  Mass.  110,  9  Am.  Rep.  13,  holding  company  liable 
for  injuries  to  person  on  car  on  invitation  of  driver;  Quimby  v.  Boston 
etc.  R.  R.  Co.,  150  Mass.  368,  5  L.  R.  A.  848,  23  N.  E.  205,  holding  one 
admitted  to  rights  of  passenger  entitled  to  precautions  due  one  paying 
fare;  Lemon  v.  Chanslor,  68  Mo.  358,  80  Am.  Rep.  801,  and  Pembroke  v. 
Hannibal  etc.  R.  R.  Co.,  32  Mo.  App.  68,  both  holding  passage  being  gra- 
tuitous does  not  affect  liability  of  company  for  negligence;  Buck  v.  Peo- 
ple's  etc.   Co.,  46  Mo.   App.  564,   holding  duty   toward   passenger   same 
whether  fare  is  paid  or  not ;  Perkins  v.  New  York  etc.  R.  R.  Co.,  24  N.  Y. 
201,  82  Am.  Dec.  284,  holding  carrier  having  gratuitously  received  person 
as  passenger  bound  to  carry  him  safely ;  Carroll  v.  Staten  Island  etc.  R.  R. 
Co.,  58  N.  Y.  134,  17  Am.  Rep.  225,  holding  company  liable  for  negligence 
to  passenger  though  traveling  in  violation  of  statute;  Pennsylvania  R.  R. 
Co.  V.  Langdon,  92  Pa.  St.  32,  37  Am.  Eep,  668,  holding  fact  that  party 
traveled  on  pass  immaterial  in  suit  for  damages  for  injuries;  Prince  v. 
International  etc.  R.  R.  Co.,  64  Tex.  145,  holding  company  liable  for  in- 
jury to  one  carried  gratuitously  on  handcar;  Washburn  v.  Nashville  etc. 
R.  R.  Co.;  3  Head,  644,  75  Am.  Dec.  788,  holding  person  riding  free  not 
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barred  from  recovery  for  injuries;  Everett  v.  Oregon  etc.  R.  R.  Co.,  9 
Utah,  347,  34  Pae.  290,  holding  person  on  train  exclusively  for  freight  with 
conductor's  knowledge  may  recover  for  injuries;  Shenandoah  etc.  R.  R. 
Co.  V.  Moose,  83  Va.  829,  3  S.  E.  797,  holding  passenger  may  recover  for 
injuries  through  negligence  though  in  feehle  health  when  injured;  Lucas 
V.  Jdilwaukee  etc.  R.  R.  Co.,  33  Wis.  54,  14  Am.  Bep.  742,  holding  com- 
pany liable  for  injuries  to  passengers  on  train  on  invitation  of  employees; 
Bayshore  R.  R.  Co.  v.  Harris,  67  Ala.  9,  holding  infant  under  six  years 
is  capable  of  contributory  negligence;  Florida  etc.  R.  R.  Co.  v.  Hirst,  30 
Fla.  26,  40,  32  Am.  St.  Bep.  26,  36,  16  L.  B.  A.  636,  639,  11  South.  510,  ' 
513,  and  note,  holding  payment  of  fare  not  absolutely  necessary  to  give 
l^al  status  of  passenger;  Grand  Rapids jgtc.  R.  R.  Co.  v.  Boyd,  65  Ind.  534, 
holding  carrier  liable  to  passenger  only  for  injuries  received  through  neg- 
ligence of  carrier;  Hanson  v.  Mansfield  etc.  R.  R.  Co.,  38  La.  Ann.  118, 
58  Am.  Bep.  168,  holding  riding  on  freight  irain  or  in  cab  of  engine  not 
contributory  negligence  per  se;  Heim  v.  McCaughan,  32  Miss.  40,  66  Am. 
Dec.  592,  holding  general  legal  obligation  of  carriers  sufficient  considera- 
tion for  performance  of  carrier's  duties;  dissenting  opinion  in  Eaton  v. 
Delaware  etc.  R.  R.  Co.,  57  N.  T.  395,  majority  holding  company  not  liable 
for  injury  to  person  on  train  on  invitation  of  freight  conductor. 

Distinguished  in  Dayton  Coal  &  Iron  Co.  v.  Dodd,  188  Fed.  605,  37 
L.  B.  A.  (N.  S.)  456,  110  CCA.  395,  holding  employee  being  carried  free 
to  and  from  work  was  fellow-servant  of  other  emplovees;  Clark  v.  Colo- 
rado etc.  R.  Co.,  165  Fed.  412,  19  L.  B.  A.  (N.  S.)  988,  91  C  C  A.  358, 
holding  one  injured  while  riding  in  engine  cab  on  invitation  of  engineer 
could  not  recover  from  railroad;  Boering  v.  Chesapeake  Beach  R.  Co.,  20 
App.  D.  C  510,  holding  railroad  not  liable  where  passenger  was  riding  on 
pass  marked  "complimentary*';  Fischer  v.  Columbia  etc.  R.  Co.,  52  Wash. 
465,  100  Pac.  1006,  holding  one  intending  to  ride  in  caboose  of  freight 
traiii,  but  who  rode  in  engine  cab  at  invitation  of  engineer,  was  not  pas- 
senger while  so  riding;  Higgins  v.  Hanniba)  etc.  R.  R.  Co.,  36  Mo.  434, 
holding  company  not  liable  for  injuries  to  employee  riding  as  employee; 
Whitehead  v.  St.  Louis  etc.  R.  R.  Co.,  22  Mo.  App.  63,  holding  company 
not  liable. for  injuries  to  one  riding  on  cars  against  company's  rules;  Kin- 
ney v.  Central  etc.  R.  R.  Co.,  34  N.  J.  L.  516,  3  Am.  Bep.  268,  holding  pas- 
senger on  contract  freeing  company  from  liability  for  negligence  cannot 
recover  for  negligence;  P.  &  L.  E.  R".  R.  Co.  v.  Bishop,  13  Ohio  C.  C  396, 
holding  under  laws  of  Pennsylvania,  postal  clerk  cannot  recover  for  per- 
sonal injuries  sustained  by  railroad's  negligence. 

Railroad  fellow-servants.    Note,  52  Am.  Bep.  282,  283. 

Fact  that  party  was  guest  paying  nothing  for  his  carriage,  does  not  affect 
duty  of  railroad  company  as  to  safe  carriage,  which  duty  is  founded,  not  on 
contract  but  in  law,  public  policy  requiring  that  carriers  of  papsengers  be  held 
to  greater  care  and  diligence. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Adams,  192  U.  S.  452,  48  L.  Ed. 
513t  ^  Sup.  Ct.  410,  holding  railroad  not  liable  for  injuries  to  passenger 
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traveling  on  pass  whereby  passenger  assumes  risks  of  ordinary  negligence 
of  company's  employees;  Sager  v.  Northern  Pac.  Ry.  Co.,  166  Fed.  636, 
holding  railroad  liable  for  injury  to  passenger  caused  by  negligence  of  its 
servants,  though  plaintiff  was  circus  employee  being  carried  under  special 
contract  between  employer  and  railroad,  exempting  carrier  from  liability 
for  negligence;  Indianapolis  Traction  etc.  Co.  v.  Lawson,  143  Fed.  836,  6 
Ann.  Oa«.  666,  5  L.  B.  A.  (N.  S.)  721,  74  C.  C.  A.  630,  applying  principle 
where  electric  railway  offered  free  use  of  three  cars  to  take  members  of 
convention  for  ride;  The  Oregon,  133  Fed.  618,  68  C.  C.  A.  603,  whether 
carrier  of  passengers  by  sea  was  seaworthy  at  beginning  of  voyage  is 
immaterial  in  suit  by  passenger  for  injuries;  Southern  Ry.  Co.  v.  Decker, 
5  Ga.  App.  35,  62  S.  E.  684,  holding  carrier  owed  ordinary  care  to  one  rid- 
ing without  pay  by  consent  of  conductor;  Indianapolis  St.  Ry.   Co.  v. 
Schmidt,  163  Ind.  365,  7l  N.  E.  202,  complaint  alleging  that  defendant 
ran  car  at  dangerous  speed  into  switch,  off  track  and  against  pole,  and 
throwing  plaintiff  against  stove  shows  defendant's  negligence  was  proxi- 
mate cause;  Pittsburgh  etc.  Ry.  Co.  v.  Rose,  40  Ind.  App.  252,  79  N.  E. 
1098,  holding  carrier  liable  when  passenger  injured  by  slipping^on  banana 
peel  on  steps  of  car;  Goldsmith  v.  Holland  Building  Co.,  182  Mo.  606,  81 
S.  W.  1115,  applying  rule  to  elevator  passenger;  John  v.  Northern  Pac.  Ry. 
Co.,  42  Mont.  31,  45,  82  L.  B.  A.  (K.  S.)  85,  111  Pac.  635,  641,  holding 
carrier  liable  for  injuries  to  one  riding  on  free  pass  furnished  him  as  offi- 
cial of  another  road;  Freemont  etc.  R.  Co.  v.  Hagblad,  72  Neb.  780,  9 
Ann.  Gas.  1096,  4  L.  B.  A.  (N.  S.)  254, 101  N.  W.  1036,  in  absence  of  negli- 
gence, carrier  not  liable  for  injury  to  holder  of  ticket,  struck  by  passing 
engine  while  on  platform  awaiting  his  train;  Sherman  v.  Southern  Pac 
Co.,  33  Nev.  408,  Ann.  Oa«.  1914A,  287,  111  Pac.  425,  and  St.  Louis  etc. 
R.  Co.  v.  Posten,  31  Okl.  831,  124  Pac.  6,  both  holding  carrier  liable  for 
injury  caused  by  derailment  of  train;  McNeill  v.  Durham  etc.  R.  R.  Co., 
135  N.  C.  694,  699,  700,  701,  67  L.  B.  A.  227,  47  S.  E.  770,  771,  772,  hold- 
ing carrier  liable  for  negligence  causing  injuries  to  passenger  riding  on 
pass  irrespective  of  statutes  penalizing  carrier  for  discrimination  in  rates; 
Chicago  etc.  Ry.  Co.  v.  Stibbs,  17  Okl.  101,  87  Pac.  294,  and  Jordan  v. 
Seattle  etc.  Ry.  Co.,  47  Wash.  506,  92  Pac.  286,  both  approving  instruc- 
tion as  to  degree  of  care  required  for  safety  of  passengers;  Memphis  St. 
Ry.  Co.  V.  Caviness,  127  Tenn.  573,  Ann.  Oas.  1914B,  1208,  46  L.  B.  A. 
(N.  S.)  142,  157  S.  W.  64,  applying  rule  where  city  fireman  was  injured 
while  riding  free  on  street-car;  Illinois  Central  R.  R.  Co.  v.  Kuhn,  107 
Tenn.  127,  64  S.  W.  206,  holding  proof  of  break  in  tracks  is  prima  facie 
negligence  in  action  by  passenger  for  injuries;  Bradbum  v.  Whatcom  Co. 
Ry.  etc.  Co.,  45  Wash.  585,  14  L.  B.  A.  (N.  S.)  526,  88  Pac.  1021,  and  Gab- 
bert  V.  Hackett,  135  Wis.  90,  14  L.  B.  A,  (N.  S.)  1070,  115  N.  W.  347,  both 
holding  policeman  not  paying  fare  on  street-car  was  passenger,  though 
ordinance  giving  such  right  to  travel  free  was  void;  Williams  v.  Spokane 
Falls  etc  Ry.  Co.,  39  Wash.  88,  89,  80  Pac.  1102,  1103,  upholding  inatruc- 
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tion  that  it  was  carrier's  duty  to  carry  postal  clerk  safely  so  far  as  human 
care  and  skill  would  enable  it  to  be  done;  Mannon  v.  Camden  etc.  Ry.  Co.^ 
56  W.  Va.  556,  49  S.  E.  451,  frequent  breaking  of  old  trolley  wire  near 
given  point  justifies  finding  of  negligence  against  street  railway;  dissent- 
ing  opinion  in  Beanliea  y.  Great  Northern  Ry.  Co.,  103  Minn.  61,  14  Amu 
Gas.  462,  19  L.  R.  A.  (K.  8.)  564,  114  N.  W.  358,  majority  holding  car- 
rier not  liable  for  mental  anguish  caused  by  delay  in  delivering  corpse^ 
Steamboat  New  World  y.  King,  16  How.  474,  14  L.  Ed.  1021,  doctrine  re- 
affirmed as  resting  on  public  policy  and  sound  principles  of  law;  Indian- 
apolis etc.  R.  R.  Co.  y.  Horst,  93  U.  S.  296,  23  L.  Ed.  899,  holding  pas- 
senger on  cattle  train  entitled  to  greatest  care  and  diligence;  The  City  of 
Panama,  101  U.  S.  462,  25  L.  Ed.  1065,  holding  carrier  liable  for  injuries 
through  defective  machinery,  defect  being  discoverable  by  known  means; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  455,  26  L.  Ed.  144,  holding  carriers 
bound  to  provide  for  safety  of  passengers;  The  John  Q.  Stevens,  170  U.  S. 
125,  42  Ii.  Ed.  974,  18  Sup.  Ct.  549,  holding  action  against  tug  for  loss 
of  tow  is  founded  in  tort ;  The  Steamboat  Brooklyn,  2  Ben.  552,  Fed.  Cas, 
1938,  holding  action  for  damage  to  tow  by  steamboat  sounded  in  tort; 
The  Steamboat  Deer,  4  Ben.  355,  Fed.  Cas.  3737,  holding  steamboat  has 
duty  of  towing  safe  towage  in  law  independent  of  contract ;  Central  Trust 
Co.  V.  East  Tennessee  etc.  R.  R.  Co.,  70  Fed.  766,  holding  action  for  dam- 
ages to  goods  in  transportation  sound  also  in  tort;  Mobile  etc.  R.  R.  Co. 
T.  Hopkins,  41  Ala.  502,  94  Am.  Dec.  611,  holding  duty  of  carriers  to  give 
safe  carriage  not  avoidable  by  contract;  Arkansas  etc.  R.  R.  Co.  v.  Can- 
man,  52  Ark.  525,  13  S.  W.  281,  holding  railroads  bound  to  use  proper 
means  and  highest  skill  in  operation;  Railway  Co.  v.  Sweet,  60  Ark.  557, 
31  S.  W.  573,  upholding  instruction  '^  railroad  must  use  highest  d^ree  of 
care  and  skill'';  TreadWell  v.  Whittier,  80  Cal.  589,  IS  Am.  St  Rep.  187, 
6  L.  R.  A.  50S,  22  Pac.  270,  holding  person  running  elevator  held  to  utmost 
eare  and  diligence  of  cautious  person;  Western  Union  Tel.  Co.  v.  Eyser, 
2  Colo.  162,  holding  persons  erecting  telegraph  line  bound  to  take  all  pre- 
cautions to  prevent  accidents;  Denver  Tramway  Co.  v.  Reid,  4  Colo.  App. 
69,  35  Pac.  275,  holding  extraordinary  care  must  be  exercised  in  operating 
electric  car;  Ohio  etc.  Ry.  Co.  v.  Selby,  47  Ind.  485,  487,  17  Am.  Rep.  724, 
726,  holding  invalid,  contracts  exempting  carrier  from  liability  for  in- 
juries through  negligence;  Sandham  v.  Chicago  etc.  R.  R.  Co.,  38  Iowa, 
96,  holding  engineer  in  charge  of  stock  and  passenger  train  bound  to  use 
extraordinary  care;  Rose  v.  Des  Moines  etc.  R.  R.  Co.,  39  Iowa,  249,  hold- 
ing carrier's  liability  not  limited  by  special  notice  or  contract  on  ticket; 
Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  385,  5  Am.  St.  Rep.  761,  16  Pac. 
675,   holding   company  operating  horse-cars   must   use   greatest  care  to 
which  they  are^ susceptible ;  Hanson  v.  Mansfield  etc.  Transportation  Co., 
38  La.  Ann.  114,  58  Am.  Rep.  165,  holding  company  liable  for  injuries 
through  defective  boiler  and  neo:ligence  of  engineer;  Edwards  v.  Lord,  49 
Me.  281,  holding  carrier  liable  for  injury  which  any  reasonable  skill  and 
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care  could  have  prevented;  Knight  v.  Portland  etc.  R.  R.  Co.,  56  Me.  241, 
96  Am.  Dec.  462»  holding  carrier  bound  to  use  diligence  in  proportion  to 
value  of  thing  transported ;  Jacobus  v.  Stv  Paul  etc.  Ry.  Co.,  20  Minn.  128, 
130,  133,  18  Am.  Rep.  S62,  S6S,  366,  holding  liability  of  railway  not  avoid- 
able by  contract  with  passenger  traveling  gratuitously;  Huelsenkamp  v. 
Citizens  R.  R.  Co.,  37  Mo.  546,  90  Am.  Bee.  400,  holding  carriers  bound  to 
use  extraordinary  care  in  carrying  passengers;  Bryan  v.  Missouri  etc. 
R.  R.  Co.,  32  Mo.  App.  237,  holding  company's  liability  for  negligence  un- 
affected by  pass  contract;  Madden  v.  Missouri  etc.  R.  R.  Co.,  50  Mo.  App. 
675,  holding  instruction  ''carrier  held  to  greatest  care  and  diligence, '^  not 
error;  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  894,  S8  Am.  St 
Rep.  765,  20  L.  B.  A.  S18,  55  N.  W.  271,  holding  carrier  must  use  extra- 
ordinary care  and  diligence  toward  passengers;  Taylor  v.  Qrand  Trunk 
Ry.  Co.,  48  N.  H.  314,  2  Am.  Rep.  232,  holding  carriers  bound  to  use  utmost 
care  and  diligence;  Wells  v.  New  York  Central  R.  R.  Co.,  24  N.  T.  188, 
193,  holding  carrier  of  passengers  required  to  use  all  care  of  which  human 
foresight  is  capable;  Glavin  v.  Rhode  Island  Hospital,  12  R.  I.  434,  34 
Am.  Rep.  689,  holding  fact  that  treatment  was  gratuitous  will  not  exempt 
hospital  from  liability  for  negligence;  Elliot  v.  Newport  St.  R.  Co.,  18 
R.  I.  710,  23  L.  B.  A.  209>  28  Atl.  339,  holding  carriers  by  electricity  bound 
to  utmost  care  to 'prevent  accidents;  Qalveston  etc.  R.  R.  Co.  v.  McGown, 
65  Tex.  646,  holding  carrier  cannot  be  freed  from  liability  for  negligence 
by  contract  with  free  passenger;  Fort  Worth  etc.  R.  R.  Co.  v.  Stingle,  2 
Tex.  App.  Civ.  619,  holding  carrier  by  steam  held  to  greatest  possible  care 
and  diligence;  Sawyer  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  378,  holding  com- 
pany liable  for  injuries  through  defective  road ;  Farish  v.  Reigle,  11  Gratt. 
712,  62  Am.  Dec.  671,  holding  carriers  of  passengers  liable  for  any  negli- 
gence ;  Maslin  v.  BaltiiAore  etc.  R.  R.  Co.,  14  W.  Va.  203,  206,  35  Am.  Rep. 
767,  769,  holding  liability  of  carrier  for  negligence  unavoidable  by  eon- 
tract  ;  Bass  v.  Chicago  etc.  R.  R.  Co.,  36  Wis.  462,  17  Am.  Bep.  500,  hold- 
ing carriers  by  steam  held  to  greatest  possible  care  and  diligence;  New 
York  Central  R.  R.  Co.  v.  Lockwood,  17  Wall.  383,  21  L.  Ed.  641,  and 
Hart  V.  Western  Union  Tel.  Co.,  66  Cal.  591,  6  Pac.  645,  both  holding 
negligence  is  failure  to  bestow  care  and  skill  which  situation  demands; 
Western  R.  R.  Co.  v.  Young,  51  Ga.  492,  holding  conductor  must  allow 
passenger  to  alight  safely  at  place  agreed  on;  Sherlock  v.  Ailing,  44  Ind. 
202,  holding  carrier  of  passengers  must  show  injury  did  not  result  from 
negligence;  Memphis  etc.  R.  R.  Co.  v.  McCool,  83  Ind.  398,  43  Am.  Rep. 
72,  holding  in  case  of  injury  to  passenger  through  act  of  servant,  carrier 
must  disprove  negligence;  CI ai rain  v.  Telegraph  Co.,  40  La.  Ann.  182,  3 
South.  627,  holding  employment  being  dangerous  master  bound  to  greatest 
care  to  insure  safety  of  employee ;  Flint  etc.  R.  Co.  v.  Weir;  37  Mich.  114, 
26  Am.  Bep.  602,  holding  railroad  carrying  baggage  gratuitously  bound 
to  no  greater  care  than  other  gratuitous  bailee;  Vicksburg  etc.  R.  R.  Co. 
V.  Patton,  31  Miss.  194^  197,  66  Am.  Dec.  670,  572,  holding  company  bound 
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to  provide  competent  agents,  and  responsible  for  their  neglect;  Chicago 
R.  R.  Co.  y.  Scurr,  59  Miss.  464,  42  Am.  Rep.  S77,  holding  company  not 
liable  for  exemplary  damages  in  absence  of  willful  recklessness;  Sawyer 
V.  Hannibal  etc.  R.  R.  Co.,  37  Mo.  260,  90  Amr  Dec.  S85,  holding  actual 
negligence  or  want  of  care  necessary  to  render  company  liable  for  acci- 
dents; Berry  v.  Missouri  etc.  R.  R.  Co.,  124  Mo.  247,  289,  25  S.  W.  233, 
246,  holding  ordinary  care  due  to  trespassers  on  freight  train;  Brokaw  v. 
New  Jersey  etc.  R.  R.  Co.,  32  N.  J.  L.  330,  90  Am.  Dec.  661,  holding  cor- 
]jorations  may  be  sued  like  individuals  for  torts ;  Grahani  v.  Davis,  4  Ohio  4 
St.  380,  62  Am.  Dec.  291,  and  Cleveland  etc.  R.  R.  Co.  v.  Curran^  19  Ohio 
St.  12,  2  Am.  Bep.  S66,  both  holding  company  not  exempt  from  liabilitY 
for  negligence  by  contract;  Huff  v.  Austin,  46  Ohio  St.  390,  15  Am.  St. 
Rep.  617,  21  N.  E.  866,  holding  prima  facie  presumption  of  negligence  not 
raised  by  explosion  of  boiler  in  sawmill ;  Pennsylvania  R.  R.  Co.  y.  Hender- 
son, 51  Pa.  St.  325,  holding  company  not  exempted  from  liability  for 
negligence  by  passenger's  contract  assuming  all  risks;  Nashville  etc.  R.  R. 
Co.  V.  Elliott,  1  Cold.  616,  78  Am.  Dec.  509,  holding  company  not  liable  to 
employee  for  injuries  through  negligence  of  himself  or  coservants;  Nash- 
ville etc.  R.  R.  Co.  y.  Jones,  9  Heisk.  39,  holding  company  bound  to  supply 
suitable  and  safe  appliances  as  far  as  possible;  International  etc.  R.  R. 
Co.  V.  Welch,  86  Tex.  206,  40  Am.  St  Rep.  832,  24  S.  W.  392,  holding  car- 
riers bound  to  use  such  care  as  prudent  men  would  under  like  circum- 
stances; Vii^nia  etc.  R.  R.  Co.  v.  Sayers,  26  Qratt.  338,  holding  calhier 
cannot  exeq^pt  himself  from  liability  for  negligence  by  contract  or  other-  • 
wise;  Cogswell  v.  West  etc.  Electric  Ry.  Co.,  5  Wash.  St.  54,  31  Pac.  413, 
holding  carriers  by  horse-car  bound  to  diligence  of  prudent  men  exercised 
in  like  circumstances;  Annas  v.  Milwaukee  etc.  R.  R.  Co.,  67  Wis.  54,  30 
N.  W.  286,  holding  company  may  limit  liability  to  gratuitous  passenger 
by  special  contract. 

Distinguished  in  Purple  v.  Union  Pac.  R.  Co.,  114  Fed.  129, 130, 57  L.  R.  A. 
700,  51  C.  C.  A.  564,  holding  proper  to  refuse  instruction  that  passenger 
boarding  train  with  knowledge  of  facts  putting  person  of  ordinary  pru- 
dence on  inquiry  is  guilty  of  gross  negligence;  Bissell  v.  New  York  etc. 
R.  R.  Co.,  25  N".  Y.  457,  holding  carrier  may  limit  liability  to  passenger  by 
contract  for  consideration;  Kielley  v.  Belcher  Silver  Min.  Co.,  3  Sawy. 
434,  445,  Fed.  Cas.  7760,  holding  liability  for  injury  to  servant  by  fellow- 
servant  founded  on  maxim  ** respondeat  superior";  Higley  v.  Gilmer,  3 
Mont.  103,  35  Am.  Rep.  455,  holding  carrier  need  use  only  ordinary  care 
toward  trespasser  on  coach. 

Liability  of  railroad  company  for  surgeon's  attendance  on  injured 

employees.    Note,  1  Am.  St.  Rep.  200. 
Degree  of  care  demanded  of  carriers  of  passengers.     Note,  4S  Am* 

Dec.  356. 
Liability  for  injury  to^one  riding  on  aathoriced  place.     Note,  48  Am. 

Rep.  16. 
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Liability  of  carrier  for  injury  to  one  riding  on  pass.    Note,  67  Am. 
Rep.  S90»  396. 

Passengers,  who  are,  and  when  they  become  such.    Note,  61  Am.  St. 
Rep.  87,  88. 

Liability  of  carrier  of  passengers  to  person  riding  on  free  pass.    Note, 
4  Ann.  Oas.  IISL 

Tiability  of  carrier  for  injury  to  free  passenger.    Note,  Ann.  Oas. 
669,  670. 

Validity  of  stipulation  in  pass  limiting  carrier's  liability.    Note,  87 
L.  R.  A.  (N.  S.)  245. 

Degree  of  care  owed  to  free  passengers  in  absence  of  contract  stipu- 
lation.   Note,  46  L.  R.  A.  (N.  S.)  14S. 

Master  Is  liable  for  acts  of  his  servant  done  tn  course  of  employment, 
eren  though  such  act  be  an  act  of  disobedience  of  express  ordos  of  master. 

Approved  in  Standard  Oil  Co.  v.  Parkinson,  152  Fed.  682,  82  C.  C.  A. 
29,  following  rule ;  Seybold  Mach.  Co.  v.  Feehan,  214  Fed.  919,  131  C.  C,  A. 
210,  approving  instruction  as  to  liability  for  acts  of  agent  within  scope  of 
duty;  Western  Real  Estate  Trustees  v.  Hughes,  172  Fed.  210,  96  C  C.  A. 
658,  applying  rule  in  action  for  damages  for  Icausing  fall  of  party-wall  by 
removal  of  foundation  staud  by  defendant's  servants  without  authority 
while  making  repairs;  Hamble  v.  Atchison  etc.  Ry.  Co.,  164  Fed.  414,  22i 
L.  R.  A.  (N.  8.)  S23,  92  C.  C.  A.  147,  holding  employee  of  railroad  did  not 
assume  risk  of  injury  from  negligence  of  servants  of  another  company 
jointly  using  tracks  of  first  company;  Memphis  &  Newport  Packet  Co.  v. 
Hill,  122  Fed.  248,  58  C.  C.  A.  610,  holding  owner  of  ship  liable  for  assault 
on  deckhand  by  member  of  crew  appointed  by  officer  as  captain  of  the 
watch ;  Pacific  Postal  Tel.  Cable  Co.  v.  Bank  of  Palo  Alto,  109  Fed.  376, 
54  L.  R.  A.  711,  48  C.  C.  A.  413,  holding  telegraph  company  liable  to  bank 
for  loss  occasioned  by  payment  of  money  on  message  concocted  by  operator 
who  sent  message  in  usual  manner;  Hanover  Fire  Ins.  Co.  v.  Bradford,  102 
Fed.  48,  holding  insurance  company  liable  on  prohibited  risk  taken  by  sub- 
agent  who  was  employed  by  agent  to  solicit  and  deliver  policies;  Pueblo 
Electric  S.  &  Ry.  Co.  v.  Sherman,  25  Colo.  121,  71  Am.  St.  Rep.  119,  53  Pac. 
324,  holding  street-car  company  liable  for  negligence  of  motorman  in  per- 
mitting child  to  alight  from  car  while  in  motion;  Gibson  v.  Dupree,  26 
Colo.  App.  326,  144  Pac.  1134,  holding  where  employee  using  automobile 
contrary  to  rule  in  performance  of  duty  struck  another,  employer  was 
liable;  Tucker  v.  Nebeker,  2  App.  D.  C.  338,  holding  District  of  Columbia  - 
liable  for  conversion  of  estate  taken  possession  of  by  commissioners  and 
converted  to  use  of  district;  Williamson  v.  Central  of  Ga.  Ry.  Co.,  127 
Ga.  129,  56  S.  E.  121,  holding  carrier  bound  by  stipulation  of  conductor 
made  on  payment  of  fare  that  passenger  might  get  off  at  intermediate  point 
not  a  station ;  Williams  v.  Rome  Ry.  &  Light  Co.,  4  Ga.  App.  373,  61  S.  E. 
496,  holding  street-car  conductor  could  bind  company  by  issuing  transfer 
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for  use  on  another  ear  of  company;  Seybold  v.  Eisle,  154  Iowa,  132,  AnxL 
Cas.  1914A,  1097, 134  N.  W.  580,  holding  question  whether  servant  in  setting 
fire  was  acting  in  scope  of  employment  was  for  jury;  Boston  Ins.  Co.  v. 
Chicago  etc.  Ry.  Co.,  118  Iowa,  434,  92  N.  W.  92,  holding  railroad  not  liable 
for  destruction  of  registered  mail  package  by  fire  caused  by  wreck  due  to 
n^ligence  of  its  servants ;  Spenee.  v.  Chicago  etc.  Ry.  Co.,  117  Iowa,  9,  90 
N.  W.  349,  holding  railroad  liable  to  person  taken  as  passenger  by  conductor 
on  construction  train  contrary  to  rules;  Cincinnati  etc.  Ry.  Co.  v.  Wilson's 
Admr.,  161  Ky.  643,  171  S.  W.  432,  holding  act  of  servant  to  be  within 
course  of  employment;  Williams  v.  National  Cash  Register  Co.,  157  Ky. 
844,  164  S.  W.  115,  holding  question  whether  agent  was  acting  in  scope 
of  employment  at  time  of  injury  caused  by  his  act  was  for  jury;  Gann  v. 
Great  Southern  Lumber  Co.,  131  La.  405,  59  South.  832,  holding  complaint 
stated  course  of  action  based  on  negligence  of  servant  in  course  of  employ- 
ment; Black  y.  Rock  Island  etc.  R.  Co.,  125  La.  Ill,  51  South.  85,  holding 
railroad  liable  for  injury  to  one  lawfully  using  street,  caused  by  servants 
of  road  switching  engines  across  street  for  amusement;  Penas  v.  Chicago 
etc.  Ry.  Co.,  112  Minn.  209,  210,  140  Am.  St.  Kn>.  470,  SO  L.  B.  A.  (N.  S.) 
627,  127  N.  W  928,  929,  932,  holding  question  of  liability  of  carrier  for 
injury  to  trespasser  in  being  put  off  train  was  for  jury;  Slater  v.  Advance 
Thresher  Co.,  97  Minn.  313,  107  N.  W.  136,  where  master  furnished  State 
agent  with  automobile  for  use  in  business,  and  after  business  hours  agent 
took  auto  into  another  State  for  pleasure  trip,  master  not  liable  for  injuries 
caused  by  negligent  operation  of  machine  by  agent;  Barmore  v.  Vicksburg 
etc.  Ry.  Co.,  85  Miss.  452,  454,  70  L.  R.  A.  627,  38  South.  215,  216,  holding 
where  railroad  employee,  using  tricycle  in  performance  of.  duties,  injured 
plaintiff  on  returning  from  errand  for  friend  to  employment,  railroad  is 
liable;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  280,  303,  306,  48  L.  R.  A. 
(N.  S.)  1,  134  Pac.  763,  764,  772,  holding  carrier  liable  for  acts  of  train 
agent  in  wrongfully  ejecting  passenger ;  Gillespie  v.  Brooklyn  Heights  R.  R. 
Co.,  178  N.  Y.  357,  102  Am.  St.  Rep.  503,  66  L.  R.  A.  618,  70  N.  E.  860, 
street  railway  is  liable  to  passenger  for  injury  to  feelings  of  passenger  be- 
cause of  insulting  language  used  by  conductor ;  Stewart  v.  Cary  Lumber  Co., 
146  N.  C.  64,  59  S.  E.  551,  holding  carrier  liable  for  damage  caused  by 
wanton  blowing  of  whistle  by  engineer;  The  Nelson  Business  College  v. 
Lloyd,  60  Ohio  St.  458,  71  Am.  St.  Rep.  734,  54  N.  E.  473,  holding  it 
erroneous  for  court  to  direct  verdict  in  action  against  employer  for  in- 
juries caused  by  wrongful  acts  of  servants,  where  evidence  is  contradictory ; 
Chicago  etc.  Ry.  Co.  v.  De  Vore,  43  Okl.  539,  L.  R.  A.  (N.  S.)  1915F,  21. 
143  Pac.  866,  applying  rule  where  fireman  requested  to  repair  engine  by 
engineer;  Chicago  etc.  Ry.  Co.  v.  Radford,  36  Okl.  662,  129  Pac.  836,  hold- 
ing carrier  liable  for  wrongful  arrest  caused  by  train  auditor  in  dispute 
over  fare;  Fire  Ins.  Co.  v.  Bradford,  201  Pa.  St.  36,  50  Atl.  287,  holding 
insurance  agent  is  liable  for  loss  on  policy  delivered  by  his  subagent  con- 
trary to  express  direction  of  company  though  he  had  no  direct  knowledge; 
Lewis  V.  Mammoth  Mining  Co.,  33  Utah,  278,  15  L.  R.  A.  (N.  S.)  439,  93 
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Pac.  734,  holding  employer  not  relieved  from  liability  for  injury  caused  by 
operation  of  engine  when  engineer  without  authority  permitted  incompetent 
person  to  operate  it;  Davis  v.  Chesapeake  etc.  Ry.  Co.,  61  W.  Va.  252,  9 
L.  B.  A.  (K.  8.)  993,  56  S.  E.  402,  holding  carrier  liable  in  punitive  dam- 
ages for  wanton  arrest  of  person  on  train  by  conductor;  Johnston  v.  Chi- 
cago etc.  Ry.  Co.,  130  Wis.  499,  110  N.  W.  426,  holding  act  of  watchman 
in  making  arrest  for  throwing  sticks  at  trains  rendered  company  liable 
where  watchman  had  been  authorized  to  investigate;  Bacon  v.  Robertson, 
18  How.  486,  15  L.  Ed.  602,  holding  corporations  liable  for  contracts  or^ 
torts  of  agents  in  course  of  employment;  Philadelphia  etc.  R.  R.  Co.  v. 
Quigley,  21  How.  211,  16  L.  Ed.  76,  holding  corporation  liable  for  acts  of 
agents  done  in  course  of  business;  Savings  Bank  v.  Ward,  100  U.  S.  203, 
25  L.  Ed.  624,  holding  attorney  not  liable  to  third  party  for  loss  through 
certificate  made  for  client;  N.  J.  Steamboat  Co.  v.  Brockett,  121  U.  S.  646, 
SO  L.  Ed.  1050,  7  Sup.  Ct.  1041,  holding  negligence  or  misconduct  of  agents 
in  transacting  company's  business,  imputable  to  company;  Singer  Mfg.  Co. 
V.  Rahn,  132  U.  S.  523,  33  L.  Ed.  442,  10  Sup.  Ct.  176,  holding  master  liable 
for  act  of  servant  though  act  was  unauthorized  or  forbidden;  Lak^  Shore 
etc.  R.  R.  Co.  V.  Prentice,  147  U.  S.  109,  37  L.  Ed.  102,  13  Sup.  Ct.  264, 
holding  corporations  like  individuals  liable  for  acts  of  agents   done   in 
course  of  business;  The -Highland  Light,  Chase,  153,  Fed.  Cas.  6477,  holding 
clear  proof  of  diligence  necessary  to  disprove  negligence  in  explosion  of 
steamboat ;  The  E.  M.  McChesney,  8  Ben.  161,  Fed.  Cas.  4463,  holding  com- 
pany liable  for  oats  stolen  1>y  master  of  vessel  during  transportation ;  The 
Steam  Tug  R.  F.  Cahill,  9  Ben.  354,  Fed.  Cas.  11,735,  holding  owner  not 
liable  for  damages  done  by  tug  not  in  course  of  employment;  Kielley  v. 
Belcher  Silver  Min.  Co.,  3  Sawy.  438,  Fed.  Cas.  7760,  holding  corporation 
liable  for  injury  to  servant  through  negligence  of  fellow-servants  differently 
employed ;  Pendleton  v.  Kinsley,  3  Cliff.  424,  425,  Fed.  Cas.  10,922,  holding 
corporation  liable  for  injuries  inflicted  by  ticket  agent  in  course  of  employ- 
ment ;  Heinrich  v.  Pullman  Palace  Car  Co.,  10  Sawy.  82,  20  Fed.  101,  hold- 
ing corporation  liable  for  injuries  received  through  negligence  of. porter  in 
course  of  employment;  The  General  Rucker,  35  Fed.  157,  holding  owner 
liable  in  personam  in  admiralty  for  injuries  to  servant  caused  by  blow  from 
mate  to  enforce  order;  Bryant  v.  Chicago  etc.  R.  R.  Co.,  63  Fed.  999,  4 
C.  C.  A.  146,  holding  person  in  carriage  presumed  there  by  servant's  per- 
mission; Nevada  Bank  v.  Portland  etc.  Bank,  59  Fed.  341,  holding  bank 
liable  for  cashier's  fraudulent  misrepresentations  regarding  standing  of  cus- 
tomers ;  Texas  etc.  Ry.  Co.  v.  Williams,  62  Fed.  442,  10  C.  C.  A.  463,  hold- 
ing company  liable  for  acts  of  conductor  acting  in  scope  of  employment; 
Texas  etc.  Ry.  Co.  v.  Scoville,  62  Fed.  733,  27  L.  R.  A.  185,  10  C.  C.  A.  479, 
holding  company  liable  for  malicious  use  of  whistle  of  locomotive  in  charge 
of  its  servants ;  The  Anacies,  93  Fed.  242,  34  C.  C.  A.  558,  holding  stevedore 
injured  by  negligence  of  crew  entitled  to  maritime  lien ;  Cox  v.  Keohey,  36 
Ala.  345,  76  Am.  Dec.  828,  holding  owners  of  steamboat  not  liable  for  col- 
lision by  willful  act  of  servant ;  Gillman  v.  South  etc.  R.  Co.,  70  Ala.  270, 
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holding  company  liable  for  aet  of  eondnetor  in  scope  of  employment ;  Dug- 
gins  V.  Watson,  15  Ark.  127,  60  Am.  Dec.  567,  holding  carrier  liable  for 
act  of  agent  willfully  done,  in  course  of  service;  Pine  Bluff  Water  etc.  Co. 
V.  Schneider,  62  Ark.  116,  SS  L.  R.  A.  368,  34  S.  W.  548,  holding  master 
liable  for  eicplosion  of  gas  caused  by  servant  seeking  defect  in  pipe  with 
light;  Turner  v.  North  Beach  etc.  R.  R.  Co.,  34  Cal.  599,  holding  principal 
liable  for  forbidden  acts  of  agent  in  course  of  duty ;  Qasway  y.  Atlantic  etc. 
R.  R.  Co.,  58  Qa.  219,  holding  railroads  liable  for  acts  of  conductors  run- 
ning trains  in  course  of  duties;  Gillenwater  v.  Madison  etc.  R.  R.  Co.,  5 
Ind.  342,  61  Am.  Dec.  lOS,  holding  disobedience  of  servant  does  not  excuse 
liability  of  carrier  for  personal  injuries;  Jeffersonville  v.  Rogers,  38  Ind. 
126,  10  Am.  Rep.  109,  holding  railroad  liable  for  act  of  conductor  in  scope 
of  duty,  though  contrary  to  orders;  Indianapolis  etc.  Ry.  Co.  v.  Anthony, 
43  Ind.  188,  holding  railroad  liable  for  unauthorized  acts  of  conductor  in 
discbarge  of  duty;  Wright  v.  Compton,  53  Ind.  339,  holding  master  liable 
for  negligence  of  quarryman  in  blasting  stone  near  public  highway;  Pitts- 
burgh etc.  R.  R.  Co.  V.  Kirk,  102  Ind.  402,  52  Am.  Rep.  677,  1  N.  E.  852,  • 
holding  company  liable  for  injury  caused  by  servant  transferring  handcar 
to  another  road;  Flora  v.  Russel,  138  Ind.  160,  37  N.  E.  595,  holding  com- 
pany liable  for  malicious  prosecution  by  employees  in  company's  interest; 
Hammond  v.  New  York  etc.  R.  R.  Co.,  5  Ind.  App.  636,  31  N.  E.  820,  holding 
company  liable  for  violation  of  speed  ordinance  by  engineer  against  com- 
pany's orders;  Shauver  v.  Phillips,  7  Ind.  App.  16,  32  N.  E.  1132,  holding 
contractors  liable  regardless  of  orders  for  damage  by  servants  in  hauling 
gravel  from  field;  De  Camp  v.  Mississippi  etc.  R.  R.  Co.,  12  Iowa,  350, 
holding  railroad  liable  for  negligent  acts  of  agent  in  scope  of  employment ; 
Kansas  L.  Co.  v.  Central  Bank,  34  Kan.  637,  9  Pac.  752,  holding  corporation 
liable  for  money  recived  by  manager,  through  mistake  of  bank  cashing 
check ;  Robinson  v.  Webb,  11  Bush,  482,  holding  contractor  liable  for  unau- 
thorized undermining  of  foundation  of  house  by  servant;  Julien  v.  Captain, 
27  La.  Ann.  378,  holding  owners  liable  for  injuries  to  passengers,  through 
neglect  of  employees  in  disembarking;  Vredenburg  v.  Behan,  33  La.  Ann. 
641,  holding  club  president  unaware  of  bear's  presence  liable  for  injuries  by 
it  through  keeper's  negligence;  Goddard  v.  Grand  Trunk  R.  R.  Co.,  57  Me. 
216,  2  AnL  Rep.  43,  holding  company  liable  for  malicious  assault  on  pas- 
senger by  brakeman;  Woodcock  v.  Calais,  68  Me.  246,  holding  city  liable 
for  damage  for  removal  of  wall  and  fence  by  street  commissioner;  Rhoda 
V.  Annis,  75  Me.  25,  46  Am.  Rep.  356,  holding  person  liable  for  fraudulent 
representations  of  son  as  agent  in  sale  of  farm;  Northern  etc.  R.  R.  Co.  v. 
State,  29  Md.  442,  96  Am.  Dec.  552,  holding  company  liable  for  treatment 
of  person  by  agents  after  injuries  received;  Moore  v.  Fitchburg  etc.  R.  R. 
Co.,  4  Gray,  468,  64  Am^  Dec.  85,  holding  company  liable  for  ejection  of 
passenger  who  paid  fare,  by  conductor;  Ramsden  v.  Boston  etc.  R.  R.  Co., 
104  Mass.  120,  6  Am.  Rep.  201,  holding  company  liable  for  battery  by  con- 
ductor upon  passenger  in  enforcing  payment  of  fare;  Bryant  v.  Rich,  106 
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Mass.  188,  8  Am.  Rep.  S12,  holding  carrier  li&ble  for  assault  by  steward 
and  waiters  upon  passenger  on  steamboat ;  Gkorge  v.  Oobey,  128  Mass.  290, 
36  Am.  Rep.  S77,  holding  master  liable  for  wrongful  sale  of  liquor  by  ser- 
vant,  contrary  to  orders;  Fogg  v.  Boston  etc.  R.  R.  Co.,  148  Mass.  518, 
12  Am.  St.  Rep.  586,  20  N.  E.  110,  holding  company  liable  for  posting 
libelous  matter  in  office  in  charge  of  employee;  Vicksburg  etc.  R.  R.  Co.  y. 
Patton,  31  Miss.  196,  66  Am.  Dec.  671»  holding  company  liable  for  tortious 
act  of  agent;  Minter  v.  Pacific  R.  R.  Co.,  41  Mo.  508,  97  Am.  Dec.  290, 
holding  company  liable  for  articles  received  by  baggage  master  contrary 
to  orders ;  Perkins  v.  Missouri  etc.  R.  R.  Co.,  55  Mo.  213,  holding  company 
liable  for  willful  act  of  conductor  in  ejecting  person  from  tram;  Siegrist 
y.  Amot,  10  Mo.  App.  201,  holding  master  liable  to  person  gratuitously 
riding  in  carriage  for  negligence  of  servant ;  Eads  v.  Metropolitan  Ry.  Co., 
43  Mo.  App.  545,  holding  carrier  liable  for  act  of  conductor  done  during 
discharge  of  duty;  Quigley  v.  Central  Pacific  R.  R.  Co.,  11  Nev.  364,  hold- 
ing carrier  liable  for  malicious  act  of  agent  in  course  of  business ;  Brokaw 

^  V.  New  Jersey  etc.  R.  R.  Co.,  32  N.  J.  L.  331,  90  Am.  Dec.  662,  holding  cor- 
X)oration  civilly  liable  for  tortious  acts  of  servants  in  scope  of  employ- 
ment ;  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  367,  72  Am.  Dec.  477,  holding 
company  liable  for  willful  delaying  of  train  by  conductor  in  disregard  of 
duty;  Quinn  v.  Power,  87  N.  Y.  539,  41  Am.  Rep.  S95,  holding  company 
liable  for  injuries  through  collision  though  vessel  had  deviated  from  usual 
course;  Pierce  v.  North  Carolina  R.  R.  Co.,  124  N.  C.  95,  32  S.  E.  402, 
holding  company  liable  for  trespasser's  death  by  act  of  servant  in  course 

*  of  employment;  Redding  v.  South  Carolina  R.  R.  Co.,  3  S.  C.  7,  8,  16  Am. 
Rep.  687,  688,  holding  company  liable  for  ejection  of  person  from  waiting- 
room  by  servant  in  chaise;   .  ollock  v.  Carolina  etc.  Assn.,  51  S.  C.  432, 
64  Am.  St.  Rep.  693,  29  S.  E.  82,  holding  bank  bound  by  agreement  of 
cashier,  though  made  without  valuable  consideration;  Echols  v.  Dodd,  20 
Tex.  195,  holding  master  liable  to  owner  for  injury  to  slave  by  overseer 
while  infiicting  punishment;  Palmer  v.  St.  Albans,  60  Vt.  437,  6  Am.  St. 
Rep.  128,  13  Atl.  574,  holding  master  liable  for  all  acts  of  servant  done 
in  course  of  employment;  De  Voss  y.  Richmond,  18  Gratt.  359,  98  Am. 
Dec.  660,  holding  city  liable  for  neglect  of  officer  in  not  certifying  bead 
on  residue;  White  v.  Chesapeake  etc.  Ry.  Co.,  26  W.  Va.  805,  holding 
company  liable  for  acts  of  conductor  in  ejecting  passenger  from  train; 
Gregory  v.  Ohio  River  R.  R.  Co.,  37  W.  Va.  615,  16  S.  E.  822,  holding 
company  liable   for  injury  to  person   on  handcar  taken   out   for  com- 
pany's business;  Bass  v.  Chicago  etc.  R.  R.  Co.,  36  Wis.  463,  17  Am.  Rep. 
502,  holding  company  responsible  to  passengers  for  acts  of  officers  con- 
ducting train;  Craker  v.  Chicago  etc.  R.  R.  Co.,  36  Wis.  675,  17  Axn. 
Rep.  511,   holding  company  liable  for  willful  assault  of    conductor    on 
passenger;  Galena  etc.  R.  R.  Co.  v.  Yarwood,  15  111.  469,  holding  plaintiff 
cannot  recover  for  injuries  received  in  different  car  from  car  agreed  on; 
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<li$senting  opinion  in  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  237,  major- 
ity holding  company  liable  for  act  of  brakeman  within  course  of  employ- 
ment; dissenting  opinion  in  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  250, 
majority  holding  company  liable  for  act  of  brakeman  in  discharge  of  duty ; 
Perry  v.  House  of  Refuge,  63  Md.  25,  52  Am.  Bep.  499,  holding  charitable 
institution  not  liable  for  assault  on  inmate  by  ofiScer;  State  v.  Western 
Maryland  R.  R.  Co.,  63  Md.  443,  holding  brakeman  off  duty  not  such 
coemployee  as  to  relieve  company  of  liability;  New  Orleans  R.  R.  Co.  v. 
Harrison,  48  Miss.  120,  12  Am.  Bep.  S61,  holding  company  not  liable  for 
malicious  act  of  conductor  beyond  scope  of  duties;  Prince  v.  International 
etc.  Co.,  64  Tex.  147,  holding  person  on  handcar  on  invitation  of  employee 
is  lawfully  on  car;  Aiken  y.  Southern  Pac.  Co.,  104  La.  160,  29  South.  2, 
aiiguendo. 

Distinguished  in  Brenner  v.  Ford,  116  La.  553,  40  South.  895,  holding 
master  not  liable  for  killing  of  person  by  being  run  over  by  horse  reck- 
lessly driven  by  employee  contrary  to  private  orders. 

Master's  liability  for  torts  of  servant.    Note,  35  Am.  Dec.  198,  201. 

Liability  of  principal  or  master  in  exemplary  damages  for  act  of  agent 
or  servant.    Note,  62  Am.  Dec.  379,  380. 

Liability  of  carriers  of  passengers  for  injuries  resulting  from  defects 
in  their  vehicles  and  other  appliances.    Note,  64  Am.  Dec.  521. 

Liability  of  a  principal  for  the  unauthorized  acts  of  his  agent.  Note, 
88  Am.  St.  Bep.  787,  790, 

Liability  of  master  for  acts  of  servant  in  excess  of  instruction.  Note, 
5  Ann.  Gas.  124. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent  toward 
one  not  sustaining  contractual  relation.    Note,  27  L.  B.  A.  163,  181. 

Master's  liability  for  disciplinary  assault  by  superior  on  inferior  ser- 
vant.   Note,  8  L.  B.  A.  (N.  S.)  801. 

Liability  for  injury  by  servant  to  third  person  in  use  of  dangerous 
agency.    Note,  10  L.  B.  A.  (N.  S.)  382,  384,  385,  394,  400. 

Liability  for  tort  committed  by  servant  with  a  view  to  furtherance  of 
master's  business,  but  contrary  to  express  instructions.  Note,  18 
L..B.  A.  (N.  S.)  417. 

Liability  of  carrier  for  willful  torts  of  servants  to  passengers.  Note, 
40  L.  B.  A.  (N.  S.)  1072. 

Master's  liability  for  acts  of  servant.    Note,  17  £.  B.  0.  279. 

Instruction  that  damages,  if  any,  are  to  be  confined  to  direct  and  Imme- 
iliate  consequences  of  Injury  Is  not  objectionable. 

Approved  in  Lovick  v.  Atlantic  C.  Line  R.  R.  Co.,  129  N.  C.  436,  40 
S.  E-  195,  following  rule;  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S. 
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112,  87  L.  Ed.  103,  13  Sup.  Ct.  264,  265,  holding  company  nt>t  liableTor 
punitive  damages  for  illegal  arrest  of  passenger  by  conductor. 

EfTect  of  dissolution  of  corporations.    Note,  12  Am.  Dec.  241. 

Liability  of  searcher  of  records.    Note,  33  Am.  Bep.  764. 

Servants  in  common  employment,  apart  from  statutes,  in  absence  of 
vice-principalship.    Note,  50  L.  B.  A.  467. 

14  How.  488-505,  14  L.  Ed.  510,  WEBSTER  y.  OOOPEB. 

Statute  having  effect  to  destroy  vested  right  of  remainderman  who  is  not 
entitled  to  possession,  held  void. 

Approved  in  Chesapeake  etc.  R.  Co.  v.  Howard,  14  App.  D.  C.  280,  hold- 
ing right  of  action  for  injuries  against  railroad  operated  under  illegal 
lea«e  not  affected  by  subsequent  confirmatory  statute;  dissenting  opinion 
in  Minehan  v.  Murphy,  149  Wis.  18,  134  N.  W.  1131,  majority  holding 
where  dam  made  stream  into  navigable  lake,  and  condition  continued  for 
time  requisite  to  give  title  by  adverse  possession,  title  to  bed  of  lake  vested 
in  State. 

Devise  to  trustees  and  tbdr  heirs  to  certain  lues  with  remainders  over, 
conveys  legal  estate  to  cestuis  que  use,  unless  will  imposes  duties  on  trustees, 
performance  of  which  requires  vesting  of  legal  estate  in  them,  in  wbich 
case  they  take  an  estate  commensurate  with  trust.  « 

Approved  in  Frey  v.  Allen,  9  App.  D.  C.  406,  holding  where  trust  had 
become  dry,  statute  of  uses  operated  to  execute  legal  title  of  trustee  to 
heirs  and  invest  them  with  legal  as  well  as  beneficial  estate;  Lewis  v.  Cur* 
nutt,  130  Iowa,  432,  106  N.  W.  918,  under  conveyance  to  trustee  by  war- 
ranty deed  in  consideration  of  trust  created  under  instrument  providing 
that  trustee  take  title  from  and  after  grantor's  death,  trustee's  authority 
not  limited ;  Wisdom  v.  Wilson,  59  Tex.  Civ.  605,  127  S.  W.  1134,  holding 
will  devising  estate  to  executor  in  trust  for  children,  with  power  to  con- 
vey and  with  provision  that  trust  should  apply  to  proceeds  only,  vested 
legal  title  in  executors;  Comwell  v.  Wolff,  148  Mo.  552,  50  S.  W.  441, 
holding  where  trustee  under  trust  deed  covenants  in  addition  to  perform- 
ance of  trust  to  carry  to  husband  of  cestui  que  trust  on  her  death,  this 
additional  covenant  does  not  enlarge  his  powers  so  as  to  defeat  trust  im- 
posed by  granting  clause;  Doe  v.  Considine,  6  Wall.  471,  18  L.^d.  873, 
holding  extent  and  duration  of  trust  estate  measured  by  objects  of  its 
creation;  Ex  parte  Anderson,  2  Hughes,  393,  Fed.  Cas.  351,  holding  trust 
estate  does  not  pass  by  assignment  in  bankruptcy;  Ward  v.  Araory,  1  Curt. 
427,  Fed.  Cas.  17,146,  holding  trustees  hold  under  will  interest  necessary 
to  discharge  duties  of  trust;  Young  v.  Commissioners,  53  Fed.  899,  hold- 
ing trustees  take  estate  in  fee  simple,  such  estate  being  necessary  for 
objects  of  trust;  Alger  v.  Anderson,  78  Fed.  733,  holding  object  of  trust 
being  sale  of  lands  executor  takes  in  fee;  Jenkins  v.  Merritt,  17  Fla.  322, 
holding  devise  in  trust  to  A  for  use  of  B,  vests  in  trustee;  Fleming  v. 


661  WEBSTER  v.  COOPER.  14  How.  488-505 

Hughes,  99  Ga.  447,  449,  27  S.  E.  792,  793,  holding  objects  of  trust  ceasing, 
trustee's  estate  is  terminated;  Meek  v.  Briggs,  87  Iowa,  617,  4S  Am.  St. 
Bep.  413,  54  N.  W.  457,  holding  law  presumes  testator  intended  trustees 
to  have  estate  sufficient  to  execute  powers  given ;  Long  v.  Long,  62  Md.  65, 
holding  trustee's  estate  in  land  no  greater  than  necessary  for  purposes  of 
trust;  Hutchins  v.  Heywood,  50  N.  H.  497,  holding  devise  to  trustees  for 
certain  uses  gives  legal  title  to  cestuis  que  use;  Witham  v.  Brooner,  63 
111.  347,  holding  conveyance  to  use  of  person  prescribing  no  trust  carries 
legal  title  to  cestui  que  use. 

Distinguished  in  Steele  v.  Highland  Park  Mfg.  Co.,  212  Fed.  982,  hold- 
ing under  South  Carolina  law  conveyance  of  land  to  son  to  hold  in  trust 
for  grandson  of  grantor  for  life  then  to  convey  to  appointee  by  will  of 
grandson,  or  in  case  of  no  will,  to  heirs  in  fee,  created  executory  trust, 
and  deed  of  grandson  conveyed  only  life  estate. 

Statute  of  uses  in  United  States.    Note,  16  L.  B.  A.  (N.  S.)  115S. 
Application  of  statute  of  uses  to  wills.    Note,  10  £.  E.  0.  887. 

Devise  to  daughter  for  life,  remainder  to  her  sons  as  tenants  in  common, 
mnd  to  hein  of  their  body,  did  not  give  daughter  estate  tail  under  rule  in 
SheUey*8  Case,  for  fee  tail  is  not  limited  to  heirs  in  tail  of  flr^t  taker. 

Approved  in  Ward  v.  Amory,  1  Curt.  429,  Fed.  Cas.  17,146,  holding  limi- 
tation to  particular  class  of  heirs  only  not  within  rule  of  Shelley's  Case; 
Ridgeway  v.  Lauphear,  99  Ind.  267,  holding  devise  of  land  to  son  for  life, 
remainder  to  children,  gives  son  life  estate. 

Rule  in  Shelley's  Case.    Note,  29  L.  B.  A.  (N.  S.)  97S,  11S5. 

Where  devise  of  land  is  upon  condition  subsequent,  such  condition  Is  not 
liroken  till  devisee  takes  actual  possession,  and  if  condition  be  broken,  only 
person  to  whom  lands  are  devised  over  may  taken  advantage  thereof. 

Approved  in  Smith  v.  Smith,  64  Neb.  568,  90  N.  W.  562,  holding  where 
will  contained  devise  to  boy  on  condition  that  he  be  baptised  and  known 
by  certain  name,  and  though  lie  was  baptised  by  that  name  he  was  not 
known  by  it,  title  to  lands  devised  terminated ;  Davis  v.  Gray,  1^ Wall.  230, 
21  L.  E(L  466,  holding  grantor  or  his  heirs  must  sue  for  breach  of  condi- 
tion subsequent ;  Ruch  v.  Rock  Island,  97  U.  S.  696,  24  L.  Ed.  1102,  holding 
breach  of  condition  subsequent  gives  grantor  and  heirs  nontransferable 
right  of  action  therefor;  Sexton  v.  Chicago  Storage  Co.,  129  111.  332,  16 
Am.  St.  Rep.  280,  21  N.  E.  922,  holding  right  to  enter  for  breach  of  con- 
dition subsequent  is  mere  chose  in  action;  Walker  Branch  etc.  Church  v. 
Directors  etc.  Assn.,  11  Ohio  C.  C.  190,  holding  right  to  sue  for  breach  of 
trust  unassignable. 

Adverse  possession  will  not  nm  against  person  until  he  has  right  of  entry 
on  land.  ^ 

Approved  in  Lamb  v.  Powder  River  etc.  Co.,  132  Fed.  436,  67  L.  R.  A. 
558,  65  C.  C.  A.  570,  construing  Colo.  Sess.  Laws,  p.  248,  c.  113,  relating  to 
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limitation  of  actions  on  foreign  judgments  as  applying  to  judgments  ren- 
dered prior  to  passage ;  Wass  y.  Buckman,  38  Me.  361,  holding  adverse 
possession  will  not  run  against  one  having  no  right  to  possession;  Piatt  y» 
Churchill,  42  Me.  477,  holding  reversioner  having  no  right  of  entry  dur- 
ing particular  estate,  no  possession  is  adverse ;  Mitchell  v.  Murphy,  43  Fe<L 
428,  holding  statute  does  not  run  in  favor  of  tenant  where  iH)ssession  is  in 
subordination  to  owner;  Pratt  v.  Chiirchill,  42  Me.  478,  holding  tenants 
unable  to  disseize  reversioner,  unable  to  acquire  by  disseizin  claim  for 
betterments. 

Any  act  of  legislature  of  Maine,  effect  of  which  is  to  bar  an  action  for 
land  in  which  plaintiff  has  good  and  legal  title  at  time  of  passage  of  sncli 
act,  being  in  conflict  with  the  State  Constitution,  is  inoperative  and  void,  aa 
regards  title  to  such  land. 

Approved  in  Adams  v.  Palmer,  51  Me.  493,  holding  legislature  cannot  de- 
prive one  of  vested  right  of  dower;  Forster  v.  Forster,  129  Mass.  563,  re- 
viewing cases  and  holding  statute  depriving  one  of  vested  right  is  uncon- 
stitutional; Quimby  v.  Hazen,  54  Vt.  140,  holding  unconstitutional  statute 
giving  lien  to  subcontractor  against  owner  not  party  to  contract. 

Retrospective  operation  of  statutes  of  limitation.    Note,  111  Am.  St. 
Rep.  461. 

Decision  of  State  court  upon  both  its  Constitution  and  laws  is  final,  while 
Constitution  remains  in  force,  and  United  States  courts  receive  tfuch  constmc- 
tion  as  part  of  fundamental  law  of  State. 

Approved  in  Parker  v.  Moore,  115  Fed.  802,  53  C.  C.  A.  369,  following 
State  decisions  as  to  law  governing  contracts  and  as  to  question  of  valid- 
ity on  ground  of  public  policy;  Leffingwell  v.  Warren,  2  Black,  603,  17 
L.  Ed.  262,  holding  United  States  courts  bound  by  construction  of  State 
statute  by  highest  State  court;  Southern  Pacific  R.  R.  Co.  v.  Orton,  6 
Sawy.  196,  32  Fed.  478,  Fed.  Cas.  13,188a,  holding  settled  judicial  con- 
struction of  constitutional  provision  regarded  as  becoming  part  of  instru- 
ment ;  Mitchell  v.  Lippincott,  2  Woods,  472,  Fed.  Cas.  9665,  collecting  cases 
and  holding  settled  construction  of  State  statute  considered  as  part  of 
statute ;  Lavin  v.  Emigrant  Industrial  Savings  Bank,  18  Blatchf .  13,  1  Fed. 
652,  holding  Federal  courts  must  follow  New  York  courts  in  construing 
Constitution  of  New  York ;  In  re  Wyllie,  2  Hughes,  461,  Fed.  Cas.  18,112, 
holding  Federal  courts  bound  by  construction  of  State  Constitution  given 
by  highest  State  court;  Greene  v.  James,  2  Curt.  189^  Fed.  Cas.  5766,  hold- 
ing highest  State  court  must  construe  State  Constitution  determining  con- 
flict of  State  statutes  therewith;  Zerega  v.  McDonald,  1  Woods,  498,  Fed. 
Cas.  18,212,  holding  construction  of  State  statute,  though  conflicting  with 
authority  in  other  States,  must  be  taken  as  part  of  statute;  State  v. 
Grand  Trunk  R.  R.  Co.,  3  Fed.  889,  and  McClure  v.  Owen,  26  Iowa,  253, 
256,  both  holding  Federal  must  follow  State  courts  in  construction  of 
State  Constitution ;  dissenting  opinion  in  GeljKjke  v.  Dubuque,  1  Wall.  210,. 
17  L.  Ed.  527,  majority  holding  United  States  courts  will  not  follow  State 
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eoorts  in  all  changes  of  construction  of  statutes ;  Fallbrook  Irrigation  Dis- 
trict V.  Bradley,  164  U.  S.  166,  41  L.  Ed.  387,  17  Sup.  Ct.  62,  holding 
United  States  courts  must  decide  whether  statute,  as  construed  by  State 
court,  conflicts  with  Federal  Constitution;  Mv*EIyain  v.  Mudd,  44  Ala.  63, 
4  Am.  Rep.  116,  holding  statute  of  Alabama,  conflicting  with  Federal 
(institution,  is  invalid. 

Distinguished  in  Burgess  y.  Seligman,  107  U.  8.  34,  27  L.  £d.  865,  2  Sup. 
Ct.  22,  holding  United  States  courts  exercise  independent  judgment  on  State 
statutes  uninterpreted  by  State  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  896. 

Miscellaneous.  Cited  in  State  v.  Brodigan,  37  Nev.  256,  141  Pac.  991, 
to  point  that  will  of  legislature  controls  courts  in  interpretation  of  stat- 
utes; Tufts  v.  Tufts,  3  Wood.  &  M.  483,  Fed.  Cas.  14,233,  miscitedT 

14  How.  505-^11,  14  L.  Ed.  518,  SHEPPARD  ▼.  QRAVEa 

Incongruities  of  practice  should  be  avoided,  as  tending  to  confound  pro- 
ceedings of  courts. 

Approved  in  Lanning  v.  Lockett,  4  Woods,  459,  11  Fed.  817,  holding 
court  must  take  pleadings  as  parties  make  them,  and  determine  rights 
thereunder. 

i 

BCatters  appertaining  solely  to  Jurisdiction  of  court  or  to  disabilities  of 
suitors, 'must  not  be  blended  wltb  questions  entering  Into  subject  matter  of 
controversy,  and  all  defenses  Involving  Inquiries  Into  subject  matter  admit 
competency  of  parties,  and  Jurisdiction  of  court. 

Approved  in  Adams  v.  White,  1  Fed.  Cas.  156,  holding  matters  apper- 
taining to  jurisdiction  not  to  be  blended  with  matters  going  to  merits; 
Reilly  v.  Dougherty,  60  Md.  278,  holding  Orphans*  Court  must  be  satisfied 
of  petitioner's  right  to  sue  before  transmitting  issues  for  trial. 

Objections  to  Jurisdiction  of  court,  or  to  competency  of  parties  or  to 
return  on  service  of  summons,  or  plea  of  misnomer  are  pleadable  In  abate- 
ment only  and  If,  after  such  plea,  defense  going  to  merits  of  case  be  Inter- 
posed, pleas  In  abatement  become  Immaterial  and  are  waived. 

Approved  in  Steigleder  v.  McQuesten,  198  U.  S.  142,  49  L.  Ed.  987,  25 
Sup.  Ct.  616,  question  of  Federal  jurisdiction  because  of  lack  of  diverse 
citizenship  may  be  raised  by  motion  to  dismiss  based  on  proofs  taken  be- 
fore master;  Charlotte  v.  Atlantic  Bitulithic  Co.,  228  Fed.  464,  holding 
in  action  on,  street-paving  contract  defense  of  no  acceptance  was  waived  by 
denying  liability  generally  and  proceeding  to  trial  on  merits;  Lehigh  Val- 
ley Coal  Co.  V.  Tensavage,  218  Fed.  556,  134  C.  C.  A.  275,  holding  plea 
to  jurisdiction  on  ground  that  plaintiff  was  alien  was  waived  by  pleading 
to  merits  and  pressing  plea  together  with  plea  to  jurisdiction;  O'Brien  v. 
State^  126  Md.  282,  94  Atl.  1039,  holding  plea  to  merits  and  to  jurisdiction 
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could  not  be  submitted  together;  Shepherd  v.  Qraves,  14  How.  512,  14 
L.  Ed.  521,  holding  pleading  of  general  issue  waives  prior  pleas  in  abate- 
ment; Dred  Scott  v.  Sandford,  19  How.  519,  15  L.  Ed,  748,  holding  plea  in 
abatement  impugning  jurisdictional  averments  waived  on  answer  to  merits; 
De  Sobry  v.  Nicholson,  3  Wall.  423,  18  L.  Ed.  264,  holding  plea  in  aliate- 
ment  to  jurisdiction  cannot  be  raised  at  trial  upon  merits;  Blackburn^. 
Selma  etc.  R.  R.  Co.,  2  Flipp.  533,  Fed.  Gas.  1467,  holding  that  corpora- 
tion was  never  organized  should  be  pleaded  in  abatement  to  defeat  juris- 
diction; Davies  v.  Lathrop,  21  Blatchf.  165,  13  Fed.  566,  holding  right  to 
show  plaintiff's  residence  in  defendant's  State  waived  by  answer  to  merits; 
Sharon  v.  Hill,  10  Sawy.  668,  26  Fed.  723,  s.  c,  11  Sawy.  366,  26  Fed.  388, 
both  holding  question  of  citizenship  of  parties  could  be  raised  only  on  plea 
in  abatement;  Oregonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  11  Sawy.  567,  27 
Fed.  279,  holding  that  plaintiff  is  not  corporation  or  citizen  most  be 
pleaded  in  abatement;  Wittemore  v.  Malcolmson,  28  Fed.  606,  holding  de- 
fendant  admitting  or  waiving   jurisdiction   cannot   plead   in   abatement 
thereto;  Cuthbert  v.  Qalloway,  35  Fed.  468,  holding  showing  of  falsity  of 
plaintiff's  allegation  of  citizenship  does  not  entitle  defendant  to  verdict; 
Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  B.  A.  505,  holding  plea 
to  jurisdiction  is  made  by  plea  in  abatement  separately  pleaded  and  tried; 
Simon  v.  House,  46  Fed.  319,  holding  act  of  1875  g^ves  court  power  to 
summarily  dismiss  suit  improperly  in  jurisdiction;   Butchers  etc.   Stock- 
yards Go.  V.  Louisville  etc.  R.  R.  Co.,  67  Fed.  40, 14  C.  C.  A.  290,  defendant 
pleading  to  merits  admits  averments  of  jurisdictional  amounts  in   bill; 
Tyler  v.  Murray,  57  Md.  438,  439,  holding  plea  to  merits  a  waiver  of  plea 
to  jurisdiction ;  Newport  News  etc.  R.  R.  Co.  v.  Thomas,  96  Ky.  '615,  29 
S.  W.  438,  holding  motion  to  quash  summons  waived  by  answering  to 
merits,  though  answer  denies  waiver;  Cruzen  v.  McKaig,  57  Md.  459,  hold- 
ing plea  in  abatement,  issue  having  been  joined  thereon,  waived  by  plea  in 
bar;  Rheem  v.  The  Naugatuck  Wheel  Co.,  33  Pa.  St.  364,  holding  in  suit 
by  corporation  lack  of  incorporation  nmst  be  pleaded  in  abatement;  Spen- 
cer V.  Lapsley,  20  How.  267,  15  L.  Ed.  904,  holding  plea  in  abatement 
pleaded  after  plea  in  bar  filed,  was  properly  disallowed ;  dissenting  opinion 
in  Tise  v.  Shaw,  68  Md.  9,  11  Atl.  583,  majority  holding,  under  Maryland 
statute,  substitution  of  infant  for  deceased  party  in  ejectment,  stayed  pro- 
ceeding during  infancy ;  Dutcher  v.  Dutcher,  39  Wis.  662,  holding  defense 
that  respondent  is  not  citizen  of  State,  inadmissible  under  general  denial. 
Distinguished  in  Cole  v.  Carson,  153  Fed.  279,  82  C.  C.  A.  408,  since 
enactment  of  conformity  act  of  1901,  defendant  need  not  raise  question  of 
jurisdiction  by  plea  in  abatement,  but  general  denial  in  answer   raises 
question  of  citizenship;  Yocum  v.  Parker,  130  Fed.  771,  66  C.  C.  A.  80, 
Federal  court  has  no  jurisdiction  of  action  at  law  where  answer  contains 
general  denial,  which  under  State  practice  puts  in  issue  jurisdictional  alle- 
gations ;  Nashua  etc.  R.  R.  Co.  v.  Lowell  R.  R.  Co.,  136  U.  S.  373,  84  L«  £d.  ^ 
367,  10  Sup.  Ct.  1007,  holding  under  statute  court  may  summarily  dismiss 
suit  for  want  of  jurisdiction ;  Rae  v.  Grand  Trunk  R.  R.,  14  Fed.  402,  hold- 
ing court  may  dismiss  suit  whenever  matter  appears  not  properly  within 
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jurisdiction;  Draper  y.  Springport,  21  Blatchf.  243,  15  Fed.  331,  holding 
under  code  pleas  in  abatement  must  be  pleaded  and  tried  like  other  de- 
fenses;  Missouri  etc.  R.  R.  Co.  v.  Meeh,  69  Fed.  755,  80  Ii.  R.  A.  252,  16 
C.  C.  A.  510,  holding,  under  act  of  March  3,  1875,  court  must  dismiss  suit 
appearing  to  be  not  properly  within  jurisdiction ;  Jones  v.  Rowley,  73  Fed. 
288,  holding,  under  State  codes  diverse  citizenship  may  be  put  in  issue  by 
general  denial. 

Liability  of  right  in  patent  to  execution.    Note,  40  Am.  Rep.  124,  125. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  executions.    Note, 
90  Am.  Dec  804. 

Property  reachable  by  creditor's  bill.    Note,  Ann.  Oas.  1914B,  956. 

In  United  States  courts  it  is  necessary  to  set  forth  grounds  of  their 
Julsdictfon,  and  when  such  Jurisdiction  Is  set  forth  In  pleadings,  it  is  taken 
prima  facie,  as  existing,  and  burden  of  proof  is  on  party  denying  it. 

Approved  in  HiU  v.  Walker,  167  Fed.  248,  249,  252,  254,  92  C.  C.  A.  633, 
following  rule;  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  333,  61 
L.  Ed.  825,  27  Sup.  Ct.  529,  holding  burden  of  proof  was  on  appellant  to 
show  amount  involved  was  less  than  jurisdictional  amount;  Roberts  v. 
Langenbach,  119  Fed.  350,  56, C.  C.  A.  253,  holding  where  code  practice 
requires  matter  in  abatement  to  be  pleaded  by  answer,  issue  raised  by  de- 
nial of  jurisdictional  allegation  must  be  submitted  to  jury  for  special  find> 
ing;  Adams  v.  Shirk,  117  Fed.  805,  55  C.  C.  A.  25,  holding  simple  denial 
in  plea  in  abatement  that  plaintiff  is  citizen  of  another  State  does  not 
shift  burden  from  defendant  to  show  want  of  diversity  of  citizenship; 
Daley  v.  Iselin,  212  Pa.  St.  285,  61  Atl.  920,  on  trial  of  plea  to  jurisdiction, 
burden  is  on  defendant  to  establish  defective  service  of  summons  alleged; 
dissenting  opinion  in  Hill  v.  Walker,  167  Fed.  263,  92  C.  C.  A.  633,  major- 
ity following  rule;  Dred  Scott  v.  Sandford,  19  How.  567,  15  L.  Ed.  768, 
holding  plaintiff  averring  citizenship,  defendant  must  plead  in  abatement, 
and  prove  truth  of  plea;  Waters  v.  Barrill,  131  U.  S.  Appx.  Ixxxiv,  18 
L.  Ed.  879,  holding  declaration  showing  alienage  and  citizenship  of  par- 
ties sufficient  to  give  jurisdiction;  Roberts  v.  Lewis,  144  U.  S.  656,  86 
L.  Ed.  582,  12  Sup.  Ct.  782,  holding  requisite  citizenship'  of  parties  not 
appearing  of  record,  Circuit  Court  has  no  jurisdiction;  Sharon  v.  Hill, 
10  Sawy.  397,  s.  c,  10  Sawy.  669,  26  Fed.  723,  holding  burden  of  proof  is 
on  defendant  to  show  lack  of  jurisdiction;  Wickham  v.  Morehouse,  16 
Fed.  327,  holding  where  one  appears  throughout  record  as  citizen,  party 
denying  citizenship  must  prove  it;  Gilmer  v.  Gran^  Rapids,  16  Fed.  711, 
holding  one  alleging  nonresidence  of  plaintiff  in  Wisconsin,  to  defeat 
jurisdiction,  must  prove  it;  Foster  v.  Cleveland  etc.  R.  R.  Co.,  56  Fed. 
436,  holding  proof  not  being  given  to  overthrow  allegation  of  citizenship, 
allegation  must  stand;  Hewitt  v.  Story,  64  Fed.  523,  SO  L.  R.  A.  274,  12 
C.  C.  A.  250,  holding  burden  of  proof  on  defendant  denying  citizenship  of 
plaintiff  in  New  Toik;  Dred  Scott  v.  Sandford,  19  How.  590,  15  L.  Ed. 
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777,  holding  court  examines  aveiments  of  citizenship  as  put  in  issue  by 
plea  to  jurisdiction. 

Distinguished  in  Chase  v.  Wetzlar,  225  U.  S.  85,  66  L.  Ed.  993,  32  Sup. 
Ct.  659;  holding  burden  of  proof  was  on  complainant  to  show  existence  of 
property  to  be  affected  by  decree  was  within  jurisdiction  of  court. 

14  How.  612-513,  14  L.  Ed.  521,  SHEFPABB  ▼.  GRAVES. 

Plaintlif  averring  enough  by  way  of  residence,  to  show  Jurisdiction  of 
court  and  noting  being  adduced  to  impeach  it,  jurisdiction  stands  as  stated, 
and  plaintiff  need  produce  no  evidence  to  support  it. 

Approved  in  Sharon  v.  Hill,  10  Sawy.  397,  plea  to  jurisdiction  not  sup- 
ported by  testimony  is  adjudged  false;  Sharon  v.  Hill,  10  Sawy.  669,  26 
Fed.  723,  s.  c,  11  Sawy.  366,  26  Fed.  388,  holding  in  plea  in  abatement, 
burden  of  proof  is  on  defendant;  Gilmer  v.  Grahd  Rapids,  16  Fed.  711, 
and  Hewitt  v.  Story,  64  Fed.  523,  80  L.  B.  A.  274,  12  G.  G.  A.  250,  both 
holding  defendant  must  prove  allegations  in  plea  in  abatement  to  establish 
want  of  jurisdiction;  Blair  v.  Silver  etc.  Mines,  93  Fed.  335,  holding  citi- 
zenship, prima  facie,  established  by  long-continued  residence  in  one  place. 

Defendant,  by  pleading  to  general  issue  after  pleas  in  abatement,  waives 
those  pleas  and  surrenders  positions  covered  by  them. 

Approved  in  McFadden  v.  Heisen,  150  Fed.  570,  80  C.  G.  A.  370,  agree- 
ment to  dismiss  pending  suit  is  waived  by  answering  amended  bill  on 
merits ;  Sharon  v.  Hill,  10  Sawy.  668,  26  Fed.  723,  holding  question  of  citi- 
zenship can  only  be  raised  on  plea  in  abatement;  Imperial  Refining  Go.  v. 
Wyman,  38  Fed.  576,  3  L.  B.  A.  505,  holding  question  of  jurisdiction  can- 
not in  Federal  courts,  be  raised  under  general  denial;  Rheem  v.  Nauga- 
tuck  Go.,  33  Pa.  St.  364,  holding  plaintiffs  not  required  to  prove  incorpora- 
tion or  charter. 

14  How.  513-625,  14  L.  Ed.  522,  MABSH  V.  BB00K8. 

Confirmation  act  of  1816  carried  title  with  it,  and  patent  issued  under 
act,  according  to  survey  subsequently  made,  and  reciting  facts  necessary  to 
connect  confirmation  with  patent  gives  date  to  it,  as  a  legal  title,  from  the 
date  of  the  confirmation. 

Approved  in  Aubuchon  v.  Ames,  27  Mo.  93,  holding  confirmation  by  act 
of  1816,  highest  evidence  of  title;  Langlois  v.  Grawford,  59  Mo.  470,  hold- 
ing title  under  confirmation  act  of  1816  passed  at  date  of  act;  Phelps  v. 
Kellogg,  15  111.  137,  liolding  title  passes  from  United  States  to  party  in 
whose  name  entry  was  made. 

14  How.  625-628,  14  It.  Ed.  528,  JAOKSOK  v.  HAUL 
Not  cited. 
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14  How.  628-532,  14  L.  Ed.  528,  STEPHENS  ▼.  OADT. 

CoiiyTlglit  purchaaer  of  copper-plate  at  aheiilTs  sale  acanlree  no  right  to 
print  maps,  copyrlgbt  being  distinct  from  copper-plate. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  347,  62  L.  Ed.  1092, 

28  Sup.  Ct.  722,  holding  sole  right  to  vend  copyrighted  book  did  not  give 
to  owner  right  to  qualify  future  sales  by  vendee;  American  Tobacco  Co. 

^.  Werckmeister,  207  U.  S.  298,  12  Ann.  Gas.  695,  62  L.  Ed.  217,  28  Sup. 
Ct.  72,  holding  assigns  of  original  owner  of  right  to  copyright  could  take 
out  copyright  independently  of  the  ownership  of  the  thing  itself;  Bobbs- 
Merrill  Co.  V.  Straus,  147  Fed.  18,  20,  16  L.  R.  A.  (N.  S.)  766,  77  C.  C.  A. 
607,  notice  in  copyrighted  book  as  to  retail  price  and  that  no  one  licensed 
to  sell  for  less  does  not  entitle  owner  of  copyright  to  injunction  against 
resale  at  less  price;  Werckmeister  v.  American  Lith.  Co.,  142  Fed.  834, 
copyright  of  painting  is  not  invalidated  by  fact  that  notice  of  copyright 
is  not  inscribed  on  original  painting;  Werckmeister  v.  American  Lith.  Co., 
134  Fed.  324,  326,  68  L.  B.  A.  691,  69  C.  C.  A.  553,  exhibition  of  copy- 
righted painting  at  academy  at  which  no  one  was  permitted  to  copy  same, 
and  to  which  public  was  not  admitted  except  on  payment  of  fee,  was  not 
publication  as  to  avoid  copyright;  People's  State  Bank  v.  Jones,  26  Ind. 
App.  587,  58  N.  E.  854,  holding  Rev.  Stats.  1881,  §  6055,  requiring  payee 
of  note  given  for  patent  right  to  say  so  in  note  does  not  apply  to  notes 
given  for  exclusive  privilege  of  selling  patented  articles;  Werckmeister  v. 
Springer  Lithographing  Co.,  63  Fed.  811,  holding  right  to  copyright  not 
affected  by  sale  of  picture  reserving  right  of  publication;  Louisville  etc. 
R.  R.  Co.  V.  Boney,  117  Ind.  509,  3  L.  R.  A.  439,  20  N.  E.  435,  holding  sale 
of  running  stock  of  railroad  confers  no  right  in  franchise  of  corporation; 
Commonwealth  v.  Central  District  Printing  Tel.  Co.,  145  Pa.  St.  127,  27 
Am.  St.  Rep.  679,  22  Atl.  842,  holding  product  of  patent  to  be  distinct 
and  separate  from  patent  itself;  Commonwealth  v.  Edison  Electric  etc. 
Co.,  145  Pa.  St.  140,  22  Atl.  846,  holding  license  to  use  products  of  patent 
gives  no  interest  in  patent;  Stevens  v.  Gladding,  19  How.  66,  16  L.  Ed. 
570,  but  holding  error  not  appearing  in  record  of  Circuit  Court,  judgment 
must  be  affirmed ;  Patterson  v.  Kentucky,  97  U.  S.  506,  24  L.  Ed.  1117, 
holding  goods  produced  through  application  of  patent,  subject  to  State 
laws  regulating  their  sale;  Keene  v.  Wheatley,  14  Fed.  Cas.  194,  holding 
parting  with  copies  of  unprinted  manuscript  to  be  act  of  private  circula- 
tion; Lawrence  v.  Dana,  4jCliff.  78,  Fed.  Cas.  8136,  holding  copyright  of 
book  gives  exclusive  right  to  multiply  copies  for  benefit  of  author;  Wilder 
V.  Kent,  15  Fed.  219,  holding  purchaser  at  sheriff's  sale  of  machine  made 
for  patentee's  use  may  use  machine;  Henry  Bill  Publishing  Co.  v.  Smythc, 
27  Fed.  920,  holding  author  has  special  statutory  property  in  literary  work, 
independent  of  general  law;  Hankey  v.  Downey,  116  Ind.  119,  1  L.  R.  A. 
448,  18  N.  E.  272,  holding  State  statute  prescribing  rules  for  venders 
of  patents  is  valid ;  Commonwealth  v.  Petty,  96  Ky.  454,  29  L.  RrA.  789, 

29  S.  W.  292,  holding  State  law  requiring  patentee  to  secure  license  to  sell 
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])atent,  unconstitutional;  Carter  v.  Bailey,  64  Me.  462,  18  Am.  Rep.  275, 
holding  owner  in  common  of  copyright  not  accountable  for  books  printed 
under  copyright;  Wilson  v.  Martin- Wilson  etc.  Alarm  Co.,  151  Mass.  527, 
529,  530,  8  L.  R.  A.  313,  314,  24  N.  E.  788,  789,  790,  holding  State  courts 
have  no  jurisdiction  over  patents ;  People  v.  Roberts,  159  N.  Y.  75,  53  N.  E. 
686,  holding  copjrright  not  included  in  privilege  tax  on  foreign  corporation. 
Distinguislied  in  Harrison  v.  Maynard,  Merrill  &  Co.,  61  Fed.  692,  10- 
C.  C.  A.  17,  holding  owner  of  copyright  who  transfers  title  to  books  under 
agreement  restricting  use  cannot,  under  copyright  laws,  restrain  sale  of 
books. 

Oopper-plate  is  subject  to  execution  and  full  title  passes  to  purchaser^ 
but  copyright  is  not  subject  to  execution;  but  may  be  reached  by  creditor's 
bill  and  applied  to  payment  of  debts,  court  compelling  sale  in  conformity  with 
copyright  act  for  benefit  of  creditors. 

Approved  in  Standard  Gas  Power  Co.  of  Georgia  v.  Standard  Gas  Power 
Co.  of  Delaware,  224  Fed.  991,  holding  patent  right  could  not  be  subject 
of  suit  to  remove  cloud  from  title  thereof  on  service  by  publication; 
Ball  V.  Coker,  168  Fed.  306,  308,  holding  appointment  of  receiver  to  con- 
trol patent  did  not  vest  title  in  him  so  as  to  permit  suit  for  infringement 
in  his  own  name;  In  re  Hurlbutt  etc.  Co.,  135  Fed.  507,  68  C.  C.  A.  216, 
title  to  seat  in  stock  exchange  held  by  firm  passes  to  its  trustee  in  bank- 
ruptcy; In  re  McDonnell,  101  Fed.  239,  holding  bankruptcy  trustee  takes 
no  title  to  patent  issued  to  bankrupt  after  adjudication  though  application 
therefor  was  made  before  bankruptcy;  Murray  v.  Ager,  1  Mackey  (D.  C.)^ 
89,  91,  92,  holding  equity  could  direct  sale  of  inventor's  interest  in  patent 
to  satisfy  judgment,  and  require  patentee  to  assign  patent ;  Ager  v.  Murray^ 
105  U.  S.  129,  130,  132,  26  L.  Ed.  943,  944,  holding  equity  will  compel  sale 
of  copyright  for  benefit  of  creditors;  Sparhawk  v.  Yerkes,  142  U.  S.  12, 
35  Ik  Ed.  917,  12  Sup.  Ct.  106,  holding  seat  of  bankrupt  in  stock  exchange 
may  be  realized  by  creditors;  Non-Magnetic  Watch  Co.  v.  Association 
Hoslogere  Suisse,  44  Fed.  7,  holding  invalid  constructive  service  on  claim- 
ant of  personal  incorporeal  patent  right;  Pacific  Bank  v.  Robinson,  57 
Cai.  523,  40  Am.  Bep.  121,  holding  sale  of  patent  rights  may  be  ordered 
on  proceedings  supplementary  to  execution;  Vail  v.  Hammond,  60  Conn. 
383,  25  Am.  St.  Rep.  336,  22  Atl.  957,  holding  patent  right  is  property 
subject  to  claims  of  creditors;  Leon  Loan  etc.  Co.  v.  Equalization 
Board,  86  Iowa,  135,  41  Am.  St.  Rep.  488,  17  L.  R.  A.  201,  53  N.  W.  96, 
holding  abstract  books  having  market  value  subject  to  taxation;  Dart  v. 
Woodhouse,  40  Mich.  401,  29  Am.  Rep.  545,  holding  creditors  cannot  take 
copyright  of  published  work  except  on  statutory  authority;  Gillett  v. 
Bate,  86  N.  Y.  92,  holding  equity  may  order  sale  of  invalid  patent  for  bene- 
fit of  creditors ;  Stevens  v.  Gladding,  17  How.  450,  451,  453,  15  L.  Ed.  156, 
167,  158j  holding  copyrights  coextensive  with  United  States  and  not  sub- 
ject to  State  or  District  Courts;  Parton  v.  Prang,  3  Cliff.  550,  Fed.  Cas. 
10,784,  holding  law  applicable  to  sales  of  personal  property  applicable 
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to  sales  of  literary  property;  Chisholm  v,  Fomy,  66  Iowa,  335,  21' N.  W. 
665,  holding  patent  cannot  be  sold  under  execution  issuing  from  State 
courts;  dissenting  opinion  in  Bryan  v.  University  Pub.  Co.,  112  N.  T.  395, 
2  L.  B.  A.  642, 19  N.  E.  831,  majority  holding  suit  to  reach  copyright  must 
be  brought  where  cause  of  action  accrued;  Carver  v.  Peck,  131  Mass.  292, 
holding  patent  right  not  subject  to  execution  at  law,  but  passes  by  assign- 
ment in  bankruptcy;  Iii  re  Rider,  16  R.  I.  273,  15  Atl.  73,  holding  pur- 
chaser of  title  of  assignee  of  copyright  may  not  publish  copyrighted  matter. 
Criticised  in  dissenting  opinion  in  Murray  v.  Ager,  1  Mackey  (D.  C), 
100,  nlajority  holding  court  could  order  sale  of  judgment  debtor's  interest 
in  patent  rights  to  satisfy  judgment,  and  require  him  to  assign  same. 

Assignment  of  copyright  must,  according  to  act  of  Congress,  be  In  writ- 
ing and  signed  In  presence  of  two  witnesses. 

Approved  in  Ashcroft  v.  Walworth,  1  Holmes,  155,  Fed.  Cas.  580,  hold- 
ing assignee  in  insolvency  acquires  no  legal  title  to  patent  unless  convey- 
ance conforms  to  United  States  statutes;  Gk>rdon  v.  Anthony,  16  Blatchf. 
249,  Fed.  Cas.  5605,  holding  assignment  of  patent  by  receiver  appointed 
by  'State  court,  conveys  no  title. 

State  statutes  as  to  requirements  of  notes  for  transfer  of  patent  rights. 
Note,  26  Am.  Rep.  519. 

Common-law  right  in  intellectual  productions.     Note,  51  L.  R.  A.  381. 

Whether  owner  of  original  production,  or  owner  of  composition  repre- 
sented thereby,  is  the  proprietor  within  copyright  law.  Note,  3 
B.  R.  G.  672,  67a;  674. 

14  How.  532-639,  14  L.  Ed.  530,  STAINBAOK  ▼.  RAS. 

l^ere  loss  happens  from  collision,  which  is  result  of  Inevitable  accident, 
without  fault  of  either  party,  each  must  bear  his  own  loss. 

Approved  in  The  Norwood,  215  Fed.  657,  holding  steamer  being  navi- 
gated down  stream  under  usual  conditions  was  in  fault  in  colliding  with 
scow  at  wharf;  The  Jas.  Gray  v.  The  John  Fraser,  21  How.  194,  16  L.  Ed. 
110,  holding  ship  colliding  through  mismanagement  of  steam  tug,  is  not 
answerable  for  damages;  Sturgis  v.  Boyer,  24  How.  125,  16  L.  Ed.  595, 
holding  steam  tug  alone  liable  for  damage  done  by  ship  while  being  towed 
by  tug;  The  Morning  Light,  2, Wall.  560,  17  L.  Ed.  864,  holding  collision 
resulting  from  darkness,  and  without  fault  of  either  party,  is  inevitable 
accident;  The  Moxey,  Abb.  Adm.  79,  Fed.  Cas.  9894,  holding  ship  not  liable 
for  damages  done  through  inevitable  accident;  The  Lady  Pike,  2  Biss.  144, 
Fed.  Cas.  7985,  holding  carrier  not  liable  for  damage  through  inevitable 
accident;  Beane  v.  The  Majurka,  2  Curt.  76,  Fed.  Cas.  1175,  holding  colli- 
sion of  anchored  ships  caused  by  wind,  inevitable  accident;  Ward  v.  The 
Fashion,  Newb.  37,  6  McLean,  182,  Fed.  Cas.  17,154,  holding  in  collision 
through  darkness  and  without  fault,  each  bears  his  own  loss;  The  Colo- 
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rado,  1  Brown,  403,  Fed.  Gas.  3028,  holding  in  absence  of  reasonable  care 
under  circumstances,  there  is  no  inevitable  accident;  The  John  Perkins, 

13  Fed..  Cas.  702,  holding  no  damages  allowable  for  cables  and  anchor 
lost  in  avoiding  collision  in  storm ;  The  Lepanto,  21  Fed.  660,  holding  both 
vessels  observing  all  sailing   rules,    collision  is   inevitable  accident;  The 

,  Chickasaw,  38  Fed.  362,  holding  in  inevitable  accident,  neither  being  in 
^  fault,  loss  falls  on  sufferer ;  Austin  v.  New  Jersey  Steamboat  Co.,  43 
N.  Y.  81,  3  Am.  Bep.  666,  holding  party  making  accident  inevitable  throi^h 
negligence,  is  liable  for  damages;  Union  S.  S.  Co.  v.  New  York  etc.  S.  S. 
Co.,  24  How.  313,  16  L.  Ed.  701,  holding  collision  through  fault  of  one 
steamer,  not  inevitable  accident;  Ralli  v.  Troop,  157  U.  S.  406,  39  L.  Ed. 
751,  15  Sup.  Ct.  665,  holding  each  vessel  bears  her  own  damage  sustained 
through  collision  in  storm. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by « collision. 
Note,  45  Am.  Dec.  61,  52. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants;  Note,  121  Am.  St.  Bep. 
42. 

Where  suit  is  brought  for  damages  for  collision  caused  through  Inevitable 
accident,  claimant  must  pay  costs. 

Approved  in  The  Florence  P.  Hall,  14  Fed.  418,  holding  claimant's  eon- 
duct  tending  to  confirm  his  belief  in  grounds  of  suit,  costs  are  withheld. 

14  How.  639-563,  14  L.  Ed.  632,  BLOOMER  V.  McQUEWAK. 

Where  special  act  extending  the  time  of  patent  does  not  define  rights  and 
remedies  of  patentees,  general  patent  law  must  be  examined  to  determine 
them. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  77,  44  L.  Ed.  984,  20  Sup.  Gt. 

761,  holding  war  revenue  act  imposing  taxes  on  inheritances  imposes  duty 

on  particular  legacies  and  not  on  whole  estate;  Fire  Extinguisher  Mfg. 

.  Co.  V.  Graham,  16  Fed.  551,  552,  553,  holding  assignee's  rights  lost  by 

laches,  not  revived  by  special  act  granting  patent  to  inventor's  heirs. 

Act  of  1836  gave  benefit  of  extension  of  time  authorised  by  it  to  assignees 
of  right  to  use  thing  patented  to  extent  of  their  respective  interests  therein. 
Approved  in  Paulus  v.  M.  M.  Buck  Mfg.  Co.,  129  Fed.  595,  64  C.  C.  A. 
.162,  owner  of  undivided  part  of  all  rights  secured  by  patent  may,  without 
>  consent  of  co-owners,  grant  valid  license  to  use  monopoly  secured  by  it- 
There  is  plain  distinction  between  right  to  make  and  vend  machine  and 
right  to  use  it. 

Approved  in  Bloomer  v.  Millinger^  1  Wall.  351^  17  L.  Ed.  584,  following 
rule. 
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Wlteu  macblhe  passes  Inta  bands  of  pnrcbasor,  it  Is  no  lonirw  within  limits 
of  monopoly,  nor  under  protection  of  act  of  CPongress;  it  Is  indivldnal  property, 
snlKject  to  taxation,  and  contracts  in  relntion  to  it  are  snbject  to  the  laws 
and  Jurisdiction  of  the  State,  not  to  the  United  States. 

Approved  in  Hartman  v.  John  D.  Park  &  Sons  Co.,  145  Feid.  363,  deter- 
mining right  to  restrict  future  sales  of  Peru'na;  dissenting  opinion  in 
Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  57,  66,  Ann..Oas.  1913D,  880,  56  L.  Ed. 
667,  670,  32  Sup.  Ct.  364,  majority  holding  sale  of  patented  article  with 
restrictions  as  to  use  plainly  placed  on  article  itself  bound  purchaser  to 
such  limited  use ;  Adams  v.  Burks,  17  Wall.  456,  21  L.  Ed.  703,  1  Holmes, 
41  Fed.  Cas.  50,  holding  purchaser  of  right  to  use  within  certain  district 
may  use  machine  anywhere ;  Eunson  v.  Dodge,  18  Wall.  416,  21  L.  Ed.  768, 
protecting  purchaser  from  fraudulent  grantee  who  afterward  ecquired  good 
title  to  county  rights;  Union  Paper  Bag  Machine  Co.V.  Nixon,  105  U.  S.  770, 
26  L.  Bd.  961,  holding  owner  of  patented  machine  -may  sell  it  for  use  after 
patent  extension ;  Wade  v.  Metcalf ,  129  U.  S.  205,  82  L.  Ed.  668,  9  Sup.  Ct. 
273,  protecting  one  who  constructed  and  used  machine  with  patentee's 
knowledge  and  consent;  Morgan  Envelope  Co.  v.  Albany  etc.  Paper  Co., 
152  U.  S.  432,  38  L.  Ed.  503,  14  Sup.  Ct.  630,  holding  patentee  having  re- 
ceived royalty  cannot  treat  seller  or  user  as  infringer;  Keeler  v.  Standard 
Folding  Bed  Co.,  157  U.  S.  662,  39  L.  Ed.  849,  15  Sup.  Ct.  739,  holdin<? 
lawful  purchaser  of  patented  articles  acquires  absolute  property  irrespec- 
tive of  lime  or  place ;  HoUiday  v.  ^Matheson,  23  Blatchf .  241,  24  Fed.  186, 
collecting  cases  and  holding  assignee  of  foreign  purchaser  protected  from 
patentee  by  the  sale;  Goodyear  v.  Beverly  Rubber  Co.,  1  Cliflf.  355,  Fed. 
Cas.  5557,  holding  purchaser  may  use  material  in  manufacture  of  articles 
not  covered  by  f^atent;  Hill  v.  Whitcomb,  1  Holmes,  324,  Fed.  Cas.  6502, 
holding  Federal  courts  without  jurisdiction  of  suit  for  violation  of 
licensee's  right;  Jackson  v.  Vaughan,  73  Fed.  839,  collecting  cases  and 
holding  dealer  may  purchase  elsewhere  and  sell  in  reserved  territory; 
Howe  V.  Wooldredge,  12  Allen,  23,  holding  licensee  purchasing  from 
another  for  sale,  not  bound  to  pay  royalties;  United  States  v.  American 
etc.  Co.,  29  Fed.  43,  holding  corporate  residence  for  service  of  process 
unaffected  by  license  of  patent;  Kelley  v.  Ypsilanti  Dress-Stay  Mfg.  Co., 
44  Fed.  22,  10  L.  E.  A.  688,  applying  ordinary  equity  rules  to  injunction 
sought  to  prevent  suits  for  infringement. 

Distinguished  in  dissenting  opinion  in  Adams  v.  Burke,  17  Wall.  460, 
21  L.  Ed.  705,  majority  holding  purchaser  may  use  machine  outside  of 
district  where  purchased;  Boesch  v.  Graff,  133  U.  S.  702,  33  L.  Ed.  789, 
10  Sup.  Ct.  380,  holding  purchaser  of  machine  patented  abroad,  not  pro- 
tected against  United  States  patentee;  dissenting  opinion  in  Keeler  v. 
Standard  Folding  Bed  Co.,  157  U.  S.  668,  39  L.  Ed.  851,  15  Sup.  Ct.  741, 
majority  holding  protection  extends  to  place  as  well  as  time;  Aiken  v. 
Manchester  Print  Works,  2  Cliff.  437,  Fed.  Cas.  113,  holding  purchaser 
may  not  replace  separately  patented  accessories ;  Heaton-Peninsular  Button 
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Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  29?,  25  C.  C.  A.  267,  85 
L.  R.  A.  734,  holding  patentee  may  make  sale  conditional  upon  certain 
use  of  machines ;  Eclipse  Engine  Co.  v.  Zimmerman  Mfg.  Co.,  16  Ind.  App. 
501,  44  N.  E.  1116,  holdiog  sale  of  right  to  use  not  a  sale  of  the  patent 
right. 

Franchise  which  patent  grants  consists  altogether  in  right  to  exclude 
everyone  from  making,  using  or  vending  the  thing  patented  without  permis- 
sion of  patentee. 

Approved  in  Bauer  v.  O'Donnell,  229  U.  S.  10,  11,  15,  18,  Ann.  Oas. 
1915A,  150,  50  L.  B.  A.  (N.  8.)  1185,  57  L.  Ed.  1044,  1045,  1047,  33  Sup.  Ct. 
616,  holding  patentees  could  not,  by  notice,  limit  price  of  resale  of  pat- 
ented article;  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  19,  23,  28,  46,  Ann.  Cas. 
1913D,  880,  56  L.  Ed.  653,  654,  656,  663,  32  Sup.  Ct.  364,  holding  sale  of 
patented  article  with  restrictions  as  to  use  plainly  placed  on  article  itself 
bound  purcliaser  to  such  limited  use ;  Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.,  210  U.  S.  425,  52  L.  Ed.  1131,  28  Sup.  Ct.  748,  holding 
right  not  affected  by  failure  of  inventor  to  use  patent ;  Swindell  v.  Toungs- 
'  town  Sheet  &^Tube  Co.,  230  Fed.  442,  holding  patent  Igw  was  not  source  of 
patentee's  right  to'  make,  use,  vend,  or  fix  price  of  patented  article,  but 
of  right  to  exclude  others  from  making,  using  and  vending;  Waltham 
Watch  Co.  V.  Keene,  202  Fed.  233,  and  Ford  Motor  Co.  v.  Union  Motor 
Sales  Co.,  225  Fed.  376,  both  holding  patentee  could  not  fix  resale  price  of 
patented  article  sold  by  him;  White-Sniith  Music  Pub.  Co.  v.  Goff,  180 
Fed.  259,  holding  copyright  simply  made  exclusive  previously  existino^ 
right;  Daimler  Mfg.  Co.  v.  Conklin,  170  Fed.  71,  72,  27  L.  R.  A.  (N.  S.) 
534,  95  C.  C.  A.  346,  holding  purchaser  of  patented  article  in  foreign 
country  from  authorized  agent  could  not  use  it  in  United  States;  Daimler 
Mfg.  Co.  V.  Conklin,  160  Fed.  685,  holding  purchaser  of  patented  article 
for  personal  use  in  foreign  country  did  not  infringe  rights  of  assignee  of 
patent  using  it  for  personal  use  in  United  States;  Rubber  Tire  Wheel 
Co.  V.  Milwaukee  Rubber  Wks.  Co.,  154  Fed.  361,  83  C.  C.  A.  336,  holding 
requirement  of  patentee  that  licensee  join  other  licensees  in  pool  to  control 
price  and  output  was  valid  condition  of  license. 

Distinguished  in  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.,  166  Fed. 
559,  holding  patent  conferred  no  power  in  patentee  not  to  use  invention  in 
restraint  of  trade  in  that  article  except  in  connection  with  assignment  of 
patent  rights. 

Purchaser  of  right  to  use  patented  machine  is  entitled  to  continue  to  use 
It  after  an  extension  of  the  patent. 

Approved  in  Wagner  Typewriter  Co.  v.  F.  S.  Webster  Co.,  144  Fed.  410, 
holding  use  of  word  "Underwood"  on  typewriter  ribbon  box  above  name 
of  brand  not  infringement  of  ribbons  manufactured  by  Underwood  type- 
writer people;  Bloomer  v.  Millinger,  1  Wall.  351,  17  L.  Ed.  584,  expressly- 
approving  the  doctrine  of  principal  case;  Wood  v.  Michigan  etc.  R.  B.  Co., 


673  BLOOMER  v.  MoQUEWAN.  14  How.  539^ W 

2  Biss.  67,  C9,  Fed.  Cas.  17,957,  holding  assignee  for  first  term  may  use  but 
not  make  machines  thereafter. 

Distinguished  in  Dean  v.  Mason,  20  How.  203,  15  L.  Ed.  878,  refusing 
to  consider  point  on  which  principal  case  was  cited,  because  judgment  con- 
fessed ;  Chaffee  v.  Boston  Belting  Co.,  22  How.  223,  16  L.  Ed.  242,  holding 
licensees  failed  to  prove  title  in  thems^es;  Mitchell  v.  Hawley,  16  Wall. 
547,  21  Ik  Ed.  323,  holding  injunction  will  not  lie  against  licensee  for  the 
original  term  only;  Jenkins  v.  Nicholson  Pavement  Co.,  1  Abb.  (U.  S.) 
569,  Fed.  Cas.  7273,  holding  assignment  of  interest  in  patent  carries  no 
interest  in  subsequent  term;  Hodge  v.  Hudson  etc.  R.  R.  Co.,  6  Blatchf. 
91,  Fed.  Cas.  6559,  holding  licensee  to  use  during  first  term,  limited  by  the 
license;  Hawley  v.  Mitchell,  1  Holmes,  44,  Fed.  Cas.  6250,  holding  pur- 
chaser from  territorial  assignee  of  first  term  only,  acquires  no  right  to  use 
during  extension;  Gear  v.  Grosvenor,  1  Holmes,  220,  Fed.  Cas.  5291,  holding 
without  specific  provision,  assignment  of  interest  carries  no  interest  in 
extension;  Wetherill  v.  Passaic  Zinc  Co.,  29  Fed.  Cas.  840,  holding  license, 
antedating  patent,  for  "whole  term  of  patent,"  cfoes  not  cover  extension; 
Sheldon  Axle  Co.  v.  Standard  Axle  Works,  37  Fed.  791,  3  L.  R.  A.  657, 
holding  grantees  of  patent  with  notice  of  prior  territorial  grant  bound  by 
it;  Burke  v.  Partridge,  58  N.  H.  354,  holding  purchaser  from  district 
licensee  without  right  to  use  machine  elsewhere. 

Ubder  the  fifth  amendment  to  the  United  States  Constitution,  Congress 
could  not  take  from  purchasers  of  the  unlimited  right  to  make  and  use  pat- 
ented machine  that  property  by  an  extension  of  the  time  of  the  original 
patent. 

Approved  in  In  re  Halsey  Electric  Generator  Co.,  175  Fed.  832,  in  con- 
struing statute  court  could  consider  injustice  or  inconvenience  arising  from 
particular  construction;  Day  v.  Union  India  Rubber  Co.,  3  Blatchf.  491, 
Fed.  Cas.  3691,  discussing  principal  case  and  extending  doctrine  to  one 
involving  both  process  and  machine;  Cassidy  v.  Hunt,  75  Fed.  1017,  hold- 
ing time  for  which  patent  is  to  endure  one  of  its  chief  elements  of  value ; 
Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S.  37,  39  L.  Ed.  611,  15 
Sup.  Ct.  516,  holding  courts  may  sometimes  give  weight  to  considerations 
of  injustice  in  construing  statutes;  Fruit  Cleaning  Co.  v.  Fresno  Homo 
Packing  Co.,  94  Fed.  848,  holding  patent  issued  under  assignment  to  co- 
partnership, valid. 

Miscellaneous.  Cited  in  Fuller  v.  Berger,  120  Fed.  278,  66  L.  E.  A. 
381,  56  C.  C.  A.  588,  holding  neither  nonuse  nor  misuse  of  patented  device 
by  owner  of  patent  deprives  him  of  right  to  enjoin  infringement;  Black- 
ledge  V.  Weir  etc.  Mfg.  Co.,  108  Fed.  73,  47  C.  C.  A.  212,  holding  patentee 
cannot  be  held  accountable  to  co-owner  for  profits  from  licenses  granted  to 
others. 

IV— 4$ 
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14  How.  565-568,  14  L<  £(L  643,  DOOUTTLE  v.  BBTAH. 

Oonrt  should  be  even  astute  In  a^oidilig  construction  whith  may  be  pro- 
ductive of  mucb  litigation  and  insecurity  of  titles. 

Approved  in  Middleton  v.  Parke,  3  App.  D.  C.  158,  holding  construction 
of  statute  which  has  become  rule  of  property,  though  in  light  of  experience 
it  did  not  commend  itself  to  judicial  mind. 

Under  the  twraty-elghth  section  of  the  judiciary  act  of  1789,  sale  of  land 
by  marshal  on  a  venditioni  exponas,  after  he  is  removed  ttfim  office,  and  new 
marshal  is  appointed,  is  not  void,  and  such  sale,  being  confirmed  by  court 
and  deed  ordered  made,  is  valid. 

Approved  in  Thaw  v.  Ritchie,  5  Mackey  (D.  C),  213,  224,  holding  pur- 
chaser of  property  of  ward  at  guardian's  sale  under  order  of  court  is  not 
required  to  look  beyond  decree ;  Miner  v.  Gassatt,  2  Ohio  St.  202,  adopting 
the  language  of  leading  case. 

Power  and  duty  of  sheriff  after  expiration  of  his  official  term.    Note, 
36  Am.  Dec.  705. ' 

14  How.  568-676,  14  L.  Ed.  645,  VEAZEB  ▼.  MOOB. 

The  power  vested  in  Congress  by  article  I,  section  8  of  the  Constitution, 
was  not  designed  to  operate  upon  matters  essentially  local  in  their  nature  and 
extent,  but  to  establish  perfect  equality  amongst,  the  several  States  is  to  com- 
mercial rights. 

Approved  in  The  New  York,  175  U.  S.  194,  44  L.  Ed.  180,  20  Sup.  Ct. 
70,  holding  Revised  International  Regulations  of  1885  do  not  apply  to 
vessels  navigating  great  lakes;  United  States  v.  Delaware  &  H.  Co.,  164 
Fed.  245,  holding  void  provision  of  Interstate  Commerce  Act  prohibiting^ 
railroad  from  carrying  coal  produced  in  its  own  mines  for  sale  to  public; 
Howard  v.  Illinois  C.  R.  Co.,  148  Fed.  999,  holding  void  act  of  Congress 
of  1906  relating  to  carrier's  liability  to  employees;  Globe  Elevator  Co.  v. 
Andrew,  144  Fed.  883,  884,  holding  void  Wis.  Laws,  1905,  p.  37,  c.  19,  as 
amended  in  1905,  relating  to  weighing  and  inspection  of  grain  at  Superior, 
as  applied  to  interstate  shipments ;  The  St.  Joseph,  21  Fed.  Cas.  177,  hold- 
ing in  absence  of  congressional  interference,  State  laws  for  labor  improve- 
ments will  be  upheld;  Williams  v.  Lizzie  Henderson,  29  Fed.  Cas.  1374, 
holding  statute  exempting  State  vessels  from  pilotage  charges  without 
employment,  unobjectionable  therefor;  The  Katie,  40  Fed.  482,  7  L.  B.  A. 
59,  holding  limited  liability  act  of  1886  valid  within  Congress'  constitu- 
tional power;  dissenting  opinion  in  ^eisy  v.  Hardin^  135  U^S.  147,  34 
L.  Ed.  145,  10  Sup.  Ct.  697,  majority  holding  prohibition  law  void  as  to 
spirits  sold  in  original  packages  by  importer;  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  15,  39  L.  Ed.  330,  15  Sup.  Ct.  255,  60  Fed.  310,  hold- 
ing antimonopoly  act  of  1890  applies  only  to  interstate  and  foreign  com- 
merce* 
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Constitutionality  of  State  regolations  of  interstate  commerce.    Note; 
27  Am.  8t.  B«p.  661,  664,  668. 

Right  to  improve  navigability  of  stream.    Note,  87  L.  B.  A.  826. 

Coasting  license  is  warrant  to  traverse  waters  bounding  coasts  of  United 
States,  and  conveys  no  privilege  to  nse,  free  of  tolls,  canals  and  improved 
watercourses  of  a  State. 

Approved  in  New  York  v.  Independent  Steamboat  Co.,  22  Fed.  802, 
holding  coasting  license  did  not  give  Federal  jurisdiction  in  contest  of 
ferry  rights.  ^ 

State  law  granting  ezdnslve  right  to  navigate  upper  waters  of  river 
wholly  in  the  State,  separated  from  tide  water  by  unnavigable  falls^  is  not 
repugnant  to  the  Constitution  nor  any  law  of  the  United  States. 

Approved  in  Rood  v.  Wallace,  109  Iowa,  8,  79  N.  W.  460,  holding  United 
States  survey  fixing  land  covered  with  water  as  lake,  followed  by  sale  of 
adjacent  land  with  reference  to  survey,  does  not  preclude  Land  Depart- 
ment from  declaring  land  swamp;  Withers  v.  Buckley,  20  How.  92,  16 
Lb  Ed.  820,  holding  state  may  improve  tributaries  of  Mississippi  River; 
Holyoke  Water  Power  Co.  v.  Lyman,  15  Wall.  520,  21  L.  Ed.  140,  holding 
State  may  require  owners  of  dams  to  construct  fishways;  Woodman  v. 
Pitman,  79  Me.  460,  1  Am.  St.  Bep.  344,  10  Atl.  323,  holding  rights  to  cut 
and  travel  over  ice  in  rivers  under  State  control ;  Mullen  v.  Penobscot  Log 
Driving  Co^,  90  Me.  567,  38  Atl.  560,  holding  State  has  constitutional  power 
to  grant  superior  privileges  to  use  its  public  rivers;  Commonwealth  v.  King, 
150  Mass.  225,  6  L.  B.  A.  638,  22  N.  E.  906,  holding  upper  waters  of 
Connecticut  River  not  within  Federal  maritime  jurisdiction ;  Commonwealth 
V.  Philadelphia  etc.  B.  R.  Co.  (Tonnage  Tax  Cases),  62  Pa.  St.  292,  1 
Am.  Bep.  403,  holding  State  has  right  to  compensation  from  all  who  use 
her  internal  improvements;  Morse  v.  Home  Ins.  Co.,  30  Wis.  506,  holding 
Fox  and  Wolf  Rivers  above  Oshkosh  not  within  Federal  admiralty  jurisdic- 
tion; Rodemacher  v.  Milwaukee  etc.  R.  R.  Co.,  41  Iowa,  304,  20  Am.  Bep. 
597,  holding  constitutional,  act  establishing  railroad  liability  for  fire; 
Houston  etc.  Navigation  Co.  v.  Dwyer,  29  Tex.  383,  intimating  Congress. 
without  power  to  regulate  liability  of  local  common  carriers  by  water. 

Distinguished  in  Jackson  v.  The  Magnolia,  20  How.  298,  16  L.  Ed.  911, 
holding  Alabama  River  public  highway,  subject  to  Federal  admiralty  juris- 
diction; Lord  v.  Goodall  etc.  Steamship  Co.,  102  U.  S.  544,  26  L.  Ed.  226, 
holding  vessel  coasting  between  ports  of  same  State  subject  to  Federal 
laws ;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  210,  38  L.  Ed.  966, 
14  Sup.  Ct.  1089,  holding  Kentucky  act  fixing  Ohio  River  bridge  tolls 
invalid  attempt  to  control  interstate  commerce. 

Criticised  in  The  Daniel  Ball,  1  Brown  Adni.  197,  Fed.  Cas.  3564,  where 
vessel  carrying  through  traffic  solely  within  State  on  precedent  held  within 
rule. 
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14  How.  675-583,  14  L.  Ed.  548,  BOYBEN  ▼.  BUBKE. 

Demand  for  coides  being  made  tlurougli  third  party,  lett«ra  ftom  botii 
parties  to  tHird  party  are  admissible  as  part  of  res  gestae. 

Approved  in  Frink  v.  Coe,  4  G.  Greene,  557,  61  Am.  Dec.  148,  collecting 
cases  and  holding  declarations  of  plaintiff  at  time  of  injury  admissible  as 
part  of  res  gestae ;  Lee  v.  Cooley,  13  Or.  434,  11  Pac.  71,  holding  in  seduc- 
tion suit,  letters  between  parties  stand  on  footing  of- conversations;  dis- 
senting opinion  in  Estate  of  Fitzgerald  v.  First  Nat.  Bank,  64  Neb.  273,  87 
N.  W.  818,  holding  letters  admissible  to  show  decedent's  request  to  bank 
for  renewal  of  notes.  ^ 

Res  gestae.    Note,  95  Am.  Dec.  68. 

Patients  are  public  records  of  whose  contents  all  are  bound  to  take  notice, 
and  of  which  commissioner  of  patents  must  give  copies  to  any  person  de« 
manding  same  on  payment  of  legal  fees,  and  the  refusal  to  do  so  will  subject 
commissioner  to  an  action. 

Approved  in  In  re  Comingore,  96  Fed.  557,  holding  State  court  cannot 
compel  collector  to  furnish  copies  of  records  in  his  office  contrary  to  treas- 
ury regulations;  Harrison  v.  Powers,  19  Cal.  App.  764,  127  Pac.  818,  hold- 
ing inspection  of  census  report  in  hands  of  board  of  education  could  be 
compelled  by  mandamus.  ^ 

Right  to  inspect  public  records.    Note,  27  L.  B.  A.  85« 

]>emand  accompanied  by  rudeness  and  insult,  is  not  legal  demand. 
Approved  in  Shubert  v.  Rosenberger,  204  Fed.  937,  45  L.  B.  A.  (N.  S.) 
1062,  123  C.  C.  A.  256,  following  rule. 

Public  officers  must  be  treated  with  common  decency  and  respect. 

Approved  in  Blackinton  v.  Douglass,  3  Fed.  Cas.  538,  holding  motives  of 
public  officer  acting  as  such,  not  subject  to  attack;  Bierbower  v.  Miller, 
30  Neb.  181,  47  N.  W.  3,  dissenting  opinion,  majority  holding  nonresident 
unable  to  remove  suit  for  less  than  two  thousand  dollars  from  State  to 
District  Court. 

14  How.  584-586,  14  L.  Ed.  652,  WAUSEB  ▼.  BOBBINS. 

Bquity  wil  not  relieve  the  defendant  from  a  judgment  at  law,  recovered 
after  he  appeared  and  pleaded,  on  ground  that  marshal  made  false  return. 

Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  247,  58  L.  Ed.  591, 
34  Sup.  Ct.  309,  holding  one  damaged  by  false  return  of  sheriff  as  to  ser- 
vice of  process  who  has  remedy  against  sheriff  was  not  denied  due  process 
of  law  by  enforcement  of  judgment  because  amount  of  sheriff's  bond  was 
less  than  loss ;  King  v.  Davis,  137  Fed.  228,  229,  Federal  law  court  cannot 
vacate  judgment  of  former  term  founded  on  false  but  apparently  valid 
return  of  service  of  process;  Meyer  v.  Wilson,  166  Ind. .655,  76  N.  E.  749, 
where  trial  court  had  held  service  sufficient  judgment  was  not  subject  to 
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collateral  attack;  Graham  v.  Loh,  32  Ind.  App.  187,  69  N.  E.  476,  action 
to  vacate  judgment  because  of  fraudulent  return  of  officer  serving*  summons 
cannot  be  maintained  where  holder  of  judgment  not  implicated;  Smoot  v. 
Judd,  184  Mo.  620,  621,  636,  660,  662,  668,  83  S.  W.  486,  490,  496,  496,  601, 
refusing  to  set  aside  default  judgment  and  execution  sale  thereunder  by 
suit  in  equity  based  on  sheriff's  false  return  of  service  of  summons ;  Stegall 
V.  American  Pigment  etc.  Co.,  160  Mo.  App.  280,  130  S.  W.  162,  where 
private  person  was  appointed  as  deputy  to  serve  process,  his  return  could 
be  amended  before  and  after  trial  to  show  facts;  dissenting  opinion  in 
Tyler  v.  Court  of  Registration,  176  Mass.  88,  66  N.  E.  818,' majority  up- 
holding Stats.  1898,  c.  662,  providing  for  cutting  off  adverse  inteii^ests  in 
land  of  unknown  claimants  by  publication  of  notice  to  "whom  it  may  con- 
cern"; Hendrickson  v.  Hinckley,  17  How.  446,  16  L.  Ed.  124,  holding 
complainant  must  show  an  equitable  defense  unavailable  at  law;  Crim  v. 
Handley,  94  U.  S.  668,  24  L.  Ed.  218,  holding  absence  of  counsel  or  loss 
of  record  insufficient  to  warrant  injunction ;  Brown  v.  Buena  Vista,  96  U.  S. 
161,  24  L.  Ed.  423»  holding  laches  will  preclude  equitable  relief  from  judg- 
ment 8t  law;  Embry  v.  Palmer,  107  U.  S.  11;  27  L.  Ed.  349,  2  Sup.  Ct. 
32,  upholding  judgment  at  law  where  defense  might  have  been  shown 
originally ;  Knox  County  v.  Harshman,  133  U.  S.  166,^^  33  L.  Ed.  588,  10 
Sup.  Ct.  Rep.  268,  holding  defendant  must  have  been  precluded  from  set- 
ting up  equitable  defense;  State  Bank  v.  Campbell,  12  Ind.  46,  applying 
rule  where  plaintiff  acquiesced  in  judgment  for  less  than  amount  claimed; 
Stevenson  v.  Floumoy,  89  Ky.  668,  13  S.  W.  211,  holding  record  showing 
defendant  was  before  court  conclusive,  unless  attacked  for  fraud;  Vantil- 
burg  V.  Black,  3  Mont.  470,  holding  negligence  in  appealing,  or  laches,  will 
b'ar  equitable  relief;  Lyme  v.  Allen,  61  N.  H.  246,  refusing  relief  where 
there  is  adequate  remedy  at  law;  Jackson  v.  Patrick,  10  S.  C.  207,  holding 
neglect  to  set  up  legal  defense  a  bar  to  equitable  relief ;  Crocker  v.  Allen, 
34  S.  C.  461,  463,  27  Am.  St.  Bep.  836,  838, 13  S.  E.  663,  holding  complain- 
ant must  show  judgment  for  debt  was  unjust;  Masterson  v.  Ashoom,  64 
Tex.  328,  holding  party  seeking  relief  must  show  equity  in  himself;  Randall 
V.  Collins,  58  Tex.  232,  holding  evidence  to  contradict  officer's  return  must 
be  clear  and  satisfactory ;  Preston  v.  Kindrick,  94  Va.  763,  64  Am.  St.  Bep. 
779,  27  S.  E.  590,  holding  plaintiff  must  have  procured  false  return  to 
entitle  defendant  to  equitable  relief;  Hixon  v.  Oneida  Co.,  82  Wis.  641, 
52  N.  W.  463,  applying  rule  to  application  for  injunction  against  alleged 
illegal  tax;  Farwell  Co.  v.  Hilbert,  91  Wis.  442,  30  L.  B.  A.  242,  66  N.  W. 
173,  holding  equity  will  not  relieve  against  even  a  void  judgment  unless  it 
is  unjust;  Ford  v.  Hill,  92  Wis.  193,  53  Am.  St  Bep.  904,  66  N.  W.  116, 
holding  just  judgment  taken  without  legal  right  will  not  be  disturbed; 
PhiUips  V.  Negley,  117  U.  S.  676,  29  L.  Ed.  1015,  6  Sup.  Ct.  906,  holding 
bill  in  equity  proper  remedy  to  set  aside  judgments  wrongfully  obtained; 
dissenting  opinion  in  Gaines  v.  Hale,  26  Ark.  209,  majority  holding  judg- 
ment based  on  canceled  certificate  for  lands  not  enforceable;  Phillips  v. 
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Evans,  64  Mo.  23,  holding  equity  may  prevent  fraud  in  proposed  amend- 
ment of  a- return.  ^ 

Distinguished  in  Mechanical  Appliance  Go.  v.  Castleman,  215  U.  S.  443, 
64  L.  Ed.  276,  30  Sup.  Ct.  125,  holding  after  removal  to  Federal  court, 
court  could  determine  whether  defendant  was  fjroperly  served  and  dismiss 
bill  if  no  service  made;  National  Surety  Co.  v.  State  Bank,  120  Fed.  599, 
61  L.  R.  A.  394,  56  C.  C.  A.  657,  upholding  Federal  jurisdiction  to  enjoin 
enforcement  of  unconscionable  judgments  to  which  defendants  had  meri- 
torious defenses  and  were  prevented  from  enforcing  by  fraud  or  mistake; 
dissenting  opinion  in  Smoot  v.  Judd,  184  Mo.  595,  602,  609,  83  S.  W.  512, 
515,  517,  majority  refusing  to  set  aside  default  judgment  and  execution 
sale  thereunder  by  suit  in  equity  based  on  sheriff's  false  return  of  service  of 
summons ;  Ross  v.  Banta,  140  Ind.  134,  34  N.  E.  869,  holding  judgment  based 
on  another  subsequently  reversed  reviewable  in  equity. 

Criticised  in  Johnson  v.  Gregory,  4  Wash.  Ill,  31  Am.  St.  Rep.  908,  29 
Pac.  931,  holding  no  difference  exists  between  plaintiff's  procurement  o£ 
fraudulent  return,  or  otherwise. 

Judgments  based  on  false  returns.    Note,  19  Am.  Dec.  137. 

Collateral  attacks  on  judgments.    Note,  23  Am.  St.  Rep.  117. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judgments, 

decrees,  and  other  judicial  determinations.    Note^  54  Am.  St.  Rep. 

245. 

Injunction  against  judgment  for  want  of  jurisdiction  or  invalidity. 
Note,  31  L.  R.  A.  201,  211. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note,  32 
L.  R.  A.  327. 

14  How.  586^689»  14  L.  Ed.  663,  HUFF  ▼.  HUT0HIN80K. 

Circuit  Court  has  Jurisdiction  of  action  by  marshal  on  attadmiettt  bond 
gi^en  for  benefit  of  citizens  of  another  State,  although  defendants  are  citizens 
of  State  of  nominal  plaintiff. 

Approved  in  Cincinnati,  H.  &  D.  R.  R.  Co.  v.  Thiebaud,  114  Fed.  922, 
52  C.  C.  A.  538,  holding  citizenship  of  administrator  and  not  of  benefici- 
aries determines  Federal  jurisdiction  in  actions  for  wrongful  death;  Shelt- 
man  v.  Taylor's  Com.,  116  Va.  764,  82  S.  E.  699,  holding  attachment  lay 
against  nonresident  committee  of  lunatic  on  claim  against  lunatic's  estate; 
Rice  V.  Houston,  13  Wall.  67,  20  L.  Ed.  484,  holding  administrator  taking' 
residence  in  different  State  may  sue  in  Circuit  Court;  Patterson  v.  Mater, 
26  Fed.  32,  holding  party  beneficially  interested  in  replevin  bond  may  sue  in 
Federal  courts;  Wade  v.  Wortsman,  29  Fed.  757,  holding  citizenship  of 
marshal  does  not  affect  jurisdiction  in  suit  on  forthcoming  bond;  dissent- 
ing opinion  in  Florida  v.  Georgia,  17  How.  499,  15  L.  Ed.  196,  majority 
holding  attorney  general  may  appear  in  suit  between  States  without 
making  United  States  technical  party;  Goshorn  v.  Alexander,  2  Bond,  162, 
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Fed.  Cas.  5630,  holding  nonresident  plaintiff  may  enforce  State  statutory 
remedy  in  Federal  courts ;  Glover  v.  Shepperd,  21  Fed.  484,  holding  Federal 
jarisdietion  unaffected  by  assignment  of  claim  after*  snit  brought. 

Distingaished  in  Wilcoxen  v.  Chicago  B.  &  Q.  R.  R.  Co.,  116  Fed.  447, 
holding  citizenship  of  ward  and  not  of  guardian,  appointed  in  Iowa,  con- 
trols Federal  jurisdiction ;  New  Orleans  v.  Gaines,  138  U.  S.  607,  84  L.  Ed. 
1106,  11  Sup.  Ct.  431,  holding  person  subrogated  to  rights  not  within  rule 
prohibiting  assignment  to  gain  Federal  jurisdiction. 

Where  judgment  has  been  rendered  In  attachment  by  court  having  Juris- 
diction, no  obJectLon  can  be  made  to  those  proceedings  in  action  on  the  attach- 
ment bond. 

Approved  in  Christmas  v.  Russel,  5  Wall.  305,  18  L.  Ed.  480,  holding 
judgments  of  State  courts  conclusive  in  other  States  on  same  matters; 
New  Lamp  Chimney  Co.  v.  Ansonia  Brass  etc.  Co.,  ^1  U.  S.  661,  23  L.  Ed. 
838,  holding  decide  in  bankruptcy  not  collaterally  assailable;  Amory  v. 
Amory,  3  Biss.  271,  Fed.  Cas.  334,  holding  judgments  of  State  court  unim- 
peachable in  United  States  courts ;  Drury  v.  Ewing,  1  Bond,  544,  Fed.  Cas. 
4095,  holding  decree  of  injunction  unimpeachable  collaterally  except  for 
fraud  or  lack  of  jurisdiction;  Galpin  v.  Page,  1  Sawy.  319,  Fed.  Cas.  5205, 
holding  record  must  affirmatively  show  lack  of  jurisdiction  to  warrant 
collateral  attack;  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  797, 
holding  judgment  not  attackable  collaterally  except  for  fraud  or  lack  of 
jurisdiction ;  Ex  parte  Holman,  28  Iowa,  103,  4  Am.  Rep.  167,  holding  man- 
damus order  not  attackable  collaterally  on  habeas  corpus  proceedings; 
Chaffe  V.  Hooper,  54  Vt.  515,  holding  judgment  for  sum  greater  than  ad 
damnum  not  void  not  collaterally  impeachable;  dissenting  opinion  in 
Tiffany  v.  Glover,  3  G.  Greene,  407,  majority  holding  return  on  writ 
constitutes  foundation  of  subsequent  proceedings  against  property  on 
attachment. 

Distinguished  in  Homor  v.  Hanks,  22  Ark.  587,  holding  Federal  judg- 
ment against  representative  of  deceased  person  enforceable  only  through 
probste  courts. 

Right  of  obligor  in  bond  for  release  of  attached  property  to  attack 
attachment.    Note,  32  L.  B.  A.  (N.  S.)  402. 

Miscellaneous.  Cited  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co., 
178  Fed.  975,  to  point  that  coUusion  between  parties  will  avoid  judgment 
on  direct  attack. 

14  How.  589-610,  14  L.  Ed.  664,  OOESELE  ▼.  BTMETiER. 

Equity  will  not  order  partition  of  property  of  mutual  association  at  snit 
of  deacendanta  of  one  of  its  members  who  renounced  all  interest  in  its  prop- 
erty in  consideration  of  comfortable  support  given  him  during  bis  life. 

Approved  in  Order  of  St.  Benedict  v.  Steinhauser,  234  U.  S.  649,  52 
L.  B.  A.  (N.  8.)  459,  58  L.  Ed.  1517,  34  Sup.  Ct.  932,  Benziger  v.  Stein- 
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hauser,  154  Fed.  154;  ^teinhauser  v.  Order  of  St.  Benedict,  194  Fed.  296, 
114  C.  C.  A.  249,  and  Order  of  St.  Benedict  v.  Steinhauser,  179  Fed.  144, 
146,  147,  all  holding  property  held  at  death  by  member  of  order  belonged 
to  order,  where  charter  required  all  members  to  convey  to  order  all  prop- 
erty they  might  have  or  acquire  while  members;  State  v.  Amana  Society, 
132  Iowa,  318,  11  Ann.  Gas.  231,  8  L.  B.  A.  (N.  8.)  909,  109  N.  W.  899, 
sustaining  validity  of  communistic  religious  corporation  as  not  against 
public  policy;  Ruse  v.  Williams,  14  Ariz.  452,  130  Pac.  890,  holding  mem- 
ber of  communistic  religious  society,  who  had  conveyed  his  property  thereto 
in  consideration  of  support  for  life  could  not,  on  withdrawal,  recover  value 
of  property;  Gaselys  v.  Separatists  Soe.,  etc.,  13  Ohio  St.  156,  holding 
contract  of  renunciation  valid. 

Articles  of  association  whereby  each  member  renouices  his  right  to  prop- 
erty acquired  by  the  association,  and  providing  for  its  government  and  con- 
tinuance for  an  onlimited  time,  under  tlie  will  of  majority  of  its  members, 
do  not  constitute  perpetuity. 

Approved  in  Schwartz  v.  Duss,  187  U.  S.  26,  47  L.  Ed.  59,  23  Sup.  Ct, 
10,  af&rming  103  Fed.  567,  43  G.  C.  A.  323,  upholding  agreement  that  if 
any  member  of  society  withdraw  or  die  neither'  he  nor  representatives 
could  demand  contributions;  Schwartz  v.  Duss,  93  Fed.  530,  holding  with- 
drawing member  bound  by  agreement  of  renunciation  of  all  claims;  in 
Pulitzer  v.  Livingston,  89  Me.  367,  36  Atl.  638,  holding  interest  destructible 
at  will,  or  vested,  not  within  prohibitions  against  perpetuities;  Hunt  v. 
Wright,  47  N.  H.  400,  93  Am.  Dec.  453,  holding  similarly  as  to  property 
vested  in  members  of  association  in  common;  Burt  v.  Oneida  Community, 
137  N.  Y.  355,  19  L.  R.  A.  299,  33  N.  E.  308,  applying  rule  to  similar  f  acU. 

Communistic  society  or  corporation  as  contrary  to  public  policy.  Note, 
11  Ann.  Gas.  237. 

Public  policy  as  related  to  communistic  life  or  tenure  of  property. 
Notes,  8  L.  R.  A.  (N.  8.)  910;  52  L.  R.  A.  (N.  8.)  460. 

14  How.  610-624,  14  L  Ed.  563,  DEACON  v.  OLIVEB. 

Transaction  of  Baltimore  Mexican  Company,  in  furnishing  means  to  Gen- 
eral BCina  to  fit  ont  warlike  expedition  against  Mexico,  then  depttide&cy  of 
Spain,  was  illegal  and  punishable  as  misdemeanor. 

Cited  in  Williams  v.  Gibbes,  20  How.  536,  15  L.  Ed.  1013,  and  Mayer 
V.  White,  24  How.  320, 16  L.  Ed.  658,  as  giving  a  history  of  the  transactions 
of  that  company. 

Attachment  of  shares  in  foreign  corx>oration.    Note^  55  L.  R.  A.  804. 
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15  How.  1-9,  14  I..  Ed.  576,  TTNITEB  STATES  ▼.  DAVENPORT. 

SpftnUh  grsnts,  made  in  1796  and  1798»  to  land  In  Texas  witbin  country 
known  ae  "Central  territory,"  are  valid. 

Approved  in  United  States  v.  Perot,  98  U.  S.  429,  25  L.  Ed.  252,  as 
authority  for  validity  of  such  grants  made  between  1790  and  1800. 

Properly  authenticated  copies  of  record  of  Spanish  grant  may  he  sufficient 
evidence  to  estahlish  title. 

Approved  in  United  States  v.  Sutter,  21  How.  175,  16  L.  Ed.  120,  and 
United  States  v.  Vall^jo,  1  Black,  555,  17  L.  Ed.  235,  in  both  of  which 
copy  of  record  of  Mexican  grant  was  admitted  to  prove  grant. 

Quaere,  whether  grants  for  purpose  of  gnudng  cattle  were  anything  more 
than  licenses  to  use  land. 

Approved  in  Zia  v.  United  States,  168  U.  S.  203,  42  L.  Ed.  436,  18  Sup. 
Ct.  44,  as  authority  for  holding  under  Spanish  laws  incorporeal  right  akin 
to  common-law  right  of  commons  might  be  granted. 

Miscellaneous.  Cited  in  Muse  v.  Arlington  Co.,  68  Fed.  645,  as  showing 
ceremony  by  which  possession  was  given  under  Spanish  law ;  United  States 
V.  D'Auterieve,  15  How.  30,  14  L.  Ed.  587,  on  question  of  pleading;  re- 
ferred to  for  facts  in  United  States  v.  Patterson,  15  How.  12,  13,  14  L.  Ed. 
579,  a  c^ise  involving  about  the  same  points. 

16  How.  10-13,  14  L.  Ed.  575,  UNITED  STATES  V.  PATTERSON. 

Proof  that  one  claiming  confirmation  of  title  to  Spanish  pahlic  land  as  as- 
signee of  B.,  deceased,  not  being  clear  or  sufficient,  decree  of  confirmation  was 
so  framed  as  to  c<mfirm  title  for  the  henefit  of  B.'s  legal  representatives.  ^ 

Approved  in  United  States  v.  Sutter,  21  How.  182,  16  L.  Ed.  123,  People 
V.  MuUan,  66  Cal.  397,  4  Pac.  348,  Trumpler  v.  Trumpler,  123  Cal.  254,  55 
Pac  1010|  and  Crescent  Canal  Co.  v.  Montgomery,  124  Cal.  143^  56  Pac. 
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801,  as  jiuthority  for  holding  grantee  or  assignee  o£  claim  may  prosecute 
it  for  confirmation  in  name  of  original  claimant. 

Party  who  has  permitted  time  prescribed  by  act  of  Congress  for  asserting 
his  claim  under  Spanish  grant  to  expire  cannot  thereafter  Intervene  In  the 
Supreme  Court  In  a  suit  by  another  seeking  to  quiet  his  title  as  against  the 
United  States  to  the  same  lands. 

Approved  in  United  States  v.  Innei'arity,  19  Wall.  597,  22  L.  Ed.  203, 
where  parties,  by  intervention,  sought  to  establish  a  right  barred  by  the 
statute  of  limitations. 

15  How.  14-30,  U  L.  Ed.  680,  UNITED  STATES  ▼.  lyAUTEBIEVE. 

Confirmation  denied  to  a  claim  which  amounted  to  proof  of  legal  title.  If 
anything,  since  the  acts  of  1824  and  1844,  authorized  suits  for  confirmation 
oDlyt'  In  case  of  equitable  Interests. 

Approved  in  Ainsa  v.  New  Mexico  &  Arizona  R.  R.,  175  U.  S.  81.,  44 
L.  Ed.  81,  20  Sup.  Ct.  30,  holding  Arizona  territorial  courts  have  jurisdic- 
tion, as  between  private  parties,  to  determine  whether  unconfirmed  title 
under  Mexican  grant  was  complete  before  cession;  Dauterieve  v.  United 
States,  101  U.  S.  701,  703,  25  L.  Ed.  869,  870^  a  case  involving  same  grant 

Miscellaneous.    Cited  in  In  re  Cooper,  22  N.  Y.  86,  erroneously. 

16  How.  31-36,  14  L.  Ed.  687,  X7NITED  STATES  ▼.  BOSELIUS. 

Where  grant  of  claim  for  land  under  Spanish  title  Is  confirmed  by  United 
States  and  accepted  by  grantee,  without  any  saving  of  his  claim,  this  will  be 
considered  as  satisfaction  of  whole  claim. 

Approved  in  Sullivan  v.  State,  41  Tex.  Civ.  95,  95  S.  W.  648,  resurvey 
of  land  under  act  confirming  Mexican  grants  did  not  give  title  to  land  in 
excess  of  grant,  though  survey  adopted  by  land  office;  Arguello  v.  United 
States,  18  How.  546,  15  L.  Ed.  481,  in  determining  rights  of  claimant  under 
Mexican  grant. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,*  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417. 

16  How.  36-38,  14  L.  Ed.  690,  UNITED  STATES  ▼.  B08ELIU& 

District  Court  has  no  Jurisdiction,  under  acts  of  1824  and  1844,  of  cause 
to  try  title  to  land  In  Louisiana,  sold  under  Judicial  sale  In  1760,  where  one 
In  possession  and  those  under  whom  he  claims  have  been  In  possession  c^er 
since  sale. 

Approved  in  United  States  v.  Baca,  184  U.  S.  660,  46  L.  Ed.  736,  22  Sup. 
Ct.  543,  holding  by  act  of  March  3, 1891,  chap.  539,  Court  of  Private  Land 
Claims  has  jurisdiction  to  confirm  or  reject  claim  which  has  been  acted  upon 
by  Congress ;  Ainsa  v.  New  Mexico  &  Arizona  R.  B.,  175  U.  S.  81, 44  1m,  Bd. 
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81,  20  Sup.  Ct.  30,  holding  Arizona  territorial  courts  have  jurisdiction,  as 
between  private  parties,  to  determine  whether  unconfirmed  title  under 
Mexican  grant  was  complete  before  cession;  Dent  v.  Emmeger,  14  Wall. 
312,  20  L.  Ed.  889,  holding  titles  perfected  before  cession  of  territory  of 
Louisiana  were  not  affected  by  change  of  sovereignty;  to  same  effect, 
Chavez  v.  Sanchez,  7  N.  M.  70,  32  Pac.  140,  as  to  territory  ceded  by  Mexico. 

15  How.  3a-41,  14  I..  Ed.  591,  UNITED  STATES  ▼.  DUCBOS. 

Grant  of  land  in  I^oolslana  by  French  authorities,  made  in  1764,  two  years 
after  territory  was  ceded  to  Spain,  is  Yold. 

Approved  in  Board  of  Directors  v.  New  Orleans  Land  Co.,  138  La.  49, 
51,  70  South.  33,  34,  grant  of  land  in  Louisiana  by  French  authorities  after 
cession  of  province  to  Spain  was  void. 

15  How.  42-^2,  14  I..  Ed.  692,  EYBE  ▼.  POTTES. 

Where  biU  alleges  actual  fraud  and  makes  that  ground  of  prayer  for  re- 
lief, complainant  is  not  entitled  to  recover  on  a  showing  of  constructive  fraud. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  693,  61  L.  Ed. 
638,  27  Sup.  Ct.  326,  railroad  seeking  to  enjoin  collection  of  taxes  on 
ground  of  political  duress  and  fraud  in  assessment  in  State  board  failed 
to  prove  charges,  though  some  evidence  was  given  of  wrong  valuation; 
Cobban  v.  Conklin,  208  Fed.  235,  125  C.  C.  A.  431,  where  bill  in  equity 
alleges  fraud  and  conspiracy  6f  defendants,  fraud  of  their  grantor  was 
sufficient  to  sustain  decree  to  set  aside  conveyance;  Johnson  v.  Hanley, 
Hoye  Co.,  188  Fed.  753,  whether  equity  has  jurisdiction  to  set  aside  prefer- 
ential payment  to  creditor  was  reserved  for  final  hearing;  Pacific  Mail 
S.  S.  Co.  V.  Waimanalo  Sugar  Co.,  181  Fed.  928,  104  C.  C.  A.  365,  allow- 
ing libelant  salvage  for  emergency  services  in  landing  passengers  from 
wrecked  vessel  and  ordinary  compensation  for  removing  baggage,  where 
prayer  for  relief  was  not  for  salvage,  but  for  extraordinary  services ;  West- 
em  Union  Telegraph  Co.  v.  H<Twe,  180  Fed.  50,  103  C.  C.  A.  398,  where 
telegraph  company  seeks  to  enjoin  tax  commission  from  levying  upon  as- 
sessment without  first  seeking  to  have  assessment  corrected  by  State  board 
of  equalization,  action  is  premature;  Burk  v.  Johnson,  146  Fed.  211,  76 
C.  C.  A.  567,  bill  to  rescind  contract  assigning  territory  for  promotion  of 
burial  associations  under  copyrighted  by-laws,  cased  on  fraudulent  repre- 
sentationst  not  sustained  by  proof  of  mutual  mistake ;  Steinf eld  v.  Neilsen, 
15  Ariz.  453,  139  Pac.  891,  refusing  to  set  aside  sale  of  mining  stock  for 
fraud  of  purchaser,  where  evidence  did  not  show  actionable  fraud;  Bailor 
V.  Daly,  7  Mackey  (D.  C),  177,  dismissing  bill  in  equity  to  set 'aside  trus- 
tee's sale  of  real  estate  on  ground  of  fraud  where  there  no  proof  of 
fraud;  O 'Council  v.  Koob,  16  App.  D.  C.  168,  172,  denying  -relief  wherfe 
aged  and  illiterate  woman  seeks  to  have  deed  to  son-in-law  reformed  upon 
ground  of  misunderstanding  its  effect,  and  proof  is  given  that  deed  was 
explained;  Clark  v.  Krause,  2  Mackey  (D.  C),  574,  proof  of  constructive 
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fraad  or  other,  equities  will  not  support  bill  to  set  aside  fraudulent  con- 
veyance of  real  estate  to  hinder  creditor;  Morrison  v.  Shuster,  1  Mackey 
(D.  C),  195,  where  bill  in  equity  was  for  redelivery  of  goods  sold  to  in- 
solvent having  no  intention  to  pay,  and  upon  theory  that  there'  was  no  legal 
sale,  complainant  cannot  recover  as  creditor;  Spies  v.  Chicago  etc.  R.  R. 
Co.,  40  Fed.  39,  6  L.  B.  A.  569;  and  Dashiell  v.  Grosvenor,  66  Fed.  340, 
27  L.  R.  A.  71,  13  C.  C.  A.  593,  where  complainant  having  alleged  a  case 
of  fraud  was  not  allowed  to  support  bill  on  other  grounds;  Leighton  v. 
.Grant,  20  Minn.  354,  to  same  effect;  Cochrane  v.  Halsey,  25  Minn.  61, 
where  findings  of  referee  not  being  responsive  to  issues  were  held  insuffi- 
cient; Tillinghast  v.  Champlin,  4  R.  1.  201,  67  Am.  Dec.  523,  where  actual 
fraud  was  not  alleged,  but  facts  showed  this  was  reid  ground  of  com- 
plaint, recovery  could  not  be  had  on  other  grounds;  Place  v.  Minster,  65 
N.  Y.  101,  Badger  v.  Badger,  2  Cliff.  153,  Fed  Cas.  718,  and  Anderson  v. 
Northrop,  30  Fla.  652,  12  South.  328,  as  authority  for  rule  that  proofs 
must  conform  to  allegations;  French  v.  Shoemaker,  14  Wall.  335,  20 
L.  Ed.  857,  arguendo;  Voorhees  v.  Bonesteel,  16  Wall.  29,  21  L.  Ed.  271, 
holding  equity  will  not  grant  affirmative  relief  on  ground  of  fraud  unless 
it  be  made  a  distinct  allegation  in  bill. 

Distinguished  in  Muzzy  v.  Tomkinson,  2  Wash.  630,  631,  27  Pac.  461, 
setting  aside  deed  from  daughter  to  father  on  ground  of  fraud. 

Positive  denials  in  response  to  charging  part  of  biU  constitate  a  barrier 
to  recovery  by  cjomplalnant,  unless  such  denials  be  overcome  by  evideiioe 
aliimde. 

Approved  in  Clark  v.  Hackett,  1  Cliff.  279,  Fed.  Cas.  2823,  holding  the 
testimony  of  a  single  witness,  uncorroborated,  is  insufficient  to  sustain  com- 
plaint under  such  circumstances ;  Hoyt  v^  Sprague,  12  Fed.  Cas.  767,  argu- 
«»ndo. 

Mere  inadequacy  of  consideration  is  not  per  se  ground  to  avoid  a  bargain 
in  equity. 

Approved  in  Goerz  v.  Barstow,  148  Fed.  575,  78  C.  C.  A.  248,  fact  that 
woman  had  dealt  in  suburban  realty  does  not  charge  her  with  notice  of 
fraud  affecting  grantor's  title  of  similar  property  purchased  because  of 
inadequacy  of  price,  where  price  was  four-fifths  of  value  of  land;  Fraser 
V.  State  Savings  Bank,  18  N.  M.  355,  137  Pac.  596,  refusing  to  dissolve 
partnership  and  cancel  deeds  conveying  interest  in  mining  property  of 
complainant  on  ground  of  inadequacy  of  consideration;  Stephens  v.  Os- 
boume,  107  Tenn.  575,  89  Am.  St.  Rep.  959,  64  S.  W.  902,  holding  contract 
will  be  rescinded  for  fraud  where  situation  of  parties  is  unequal,  coupled 
with  inadequacy  of  price;  Moffett  v.  Rochester,  91  Fed.  32,  in  holding 
equity  has  no  power  to  rescind  a  contract  solely  on  ground  of  mistaJse  of 
one  party;  State  v.  Sparrow,  89  Mich.  268,  where  it  was  claimed  State 
had  not  received  adequate  consideration  for  lands  sold ;  Matthews  v.  Crock- 
ett, 82  Va.  399,*  where  attempt  was  made  to  set  aside  a  sale  of  bonds; 
Mann  v.  Russe,  101  Tenn.  599,  49  S.  W.  836,  holding  further  as  to  when 


686  CREILLT  v.  MORSE.  15  How.  62-137 

presumption  of  fraud  arises;  Lumley  v.  Wabash  Co.,  71  Fed.  27,  in  dis- 
cussion as  to  when  courts  will  relieve  from  mistakes;  Blake  v.  Pine  Moun- 
tain Iron  etc.  Co.,  76  Fed.  639,  22  C.  C.  A.  430,  arguendo. 

Distinguished  in  Hunt  ▼.  Fisher,  29  Fed.  809,  where  judicial  sale  was 
set  aside  for  inadequacy  of  price  accompanied  by  fraud. 

Miscellaneous.  Cited  in  Washington  v.  Bradleys,  10  Wall.  303,  19  L.  Ed. 
895,  not  in  point;  Williams  v.  Mitchell)  30  Ala.  306,  but  no  application  of 
any  point  decided. 

15  How.  62-137,  14  L.  Ed.  601,  0*BErLI.T  ▼.  MOBSE. 

When  want  of  novelty  is  relied  on  as  defense  to  action  for  infringement 
of  patent  it  muat  be  set  op  in  pleadings. 

Approved  in  Brown  v.  Hall,  6  Blatchf.  405,  Fed.  Cas.  2008,  and  Pitts 
V.  Edmonds,  1  Biss.  173,  Fed.  Cas.  11,191,  suits  in  equity;  Odiome  ▼. 
Denny,  18  Fed.  Cas.  581,  where  court  refused  to  consider  evidence  of  prior 
patent  of  which  no  notice  had  been  given  in  pleadings. 

Olaimaat  is  not  entitled  to  a  patent  for  an  inrention  wbich  has  prevl- 
onsly  been  iuTented  by  anotber  in  a  foreign  country,  and  bas  been  described 
in  a  printed  publication. 

Approved  in  lUingworth  v.  Spaulding,  9  Fed.  612,  holding  use  of  xm- 
patented  invention  in  foreign  country  does  not  prevent  the  acquisition  of 
patent  therefor  in  this  country;  Keene  v.  Whcatley,  14  Fed.  Cas.  193,  and 
applied  in  determining  rights  under  copyright  laws. 

Distinguished  in  Westinghouse  Mach.  Co.  v.  General  Electrical  Co., 
199  Fed.  916,  defendant  entitled  to  patent  for  his  invention,  though  com- 
plainant first  reduced  it  to  practice  in  foreign  country. 

Inquiries  made  or  information  or  advice  received  by  patentee  from  men 
of  science  do  not  impair  his  claim  to  a  patent  he  has  actually  made. 

Approved  in  Corser  v.  Brattleboro  Overall  Co.,  93  Fed.  808,  suggestions 
of  invention  by  others  do  not  impair  validity  of  patent. 

Sufficiency  of  specification  for  patent.     Note^  20  E.  R.  0.  268. 

It  win  be  presumed  when  patent  is  reissued  that  It  does  not  cover  more 
than  the  original  Invention. 

Approved  in  Coffield  Motor  Washer  Co.  v.  A.  D.  Howe  Co.,  172  Fed.  670, 
Coffield  reissue  patent  for  water  motor  held  valid  and  infringed  on  motion 
for  preliminary  injunction;  Goodyear  Dental  etc.  Co.  v.  Brightwell,  McAr. 
&  M.  (D.  C),  83,  reissue  of  patent  for  use  of  vulcanite  *'or  its  equivalent" 
for  artificial  teeth  did  not  enlarge  scope  of  original  patent  so  as  to  include 
celluloid;  Morris  v.  Royer,  2  Bond,  72,  73,  Fed.  Cas.  9835,  but  holding, 
parts  of  machine  described  or  distinctly  referred  to,  but  riot  claimed,  in 
original  patent,  may  be  claimed  in  reissue;  Sickles  v.  Evans,  2  Cliff.  222, 
Fed.  Cas.  12,839,  it  appearing  reissue  was  not  for  same  invention  as  that 
embraced  in  original  patent,  reissue  was  held  void ;  Goodyear  v.  Providence 
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Rubber  Co.,  2  Cliff.  374,  Fed.  Cas.  5583,  and  Crompton  v.  Belknap  Mills, 
6  Fed.  Cas.  844,  s.  c,  30  Fed.  Cas.  1062,  are  to  same  effect;  Consolidated 
Roller  Mill  Co.  v.  Coombs,  39  Fed.  38,  holding  no  one  can  take  out  a  patent 
and  after  same  is  issued,  without  reservation  in  original  application,  obtain 
a  second  patent,  with  broader  claims,  for  same  device. 

The  following  cite  the  principal  case  as  authority  for  holding  the  de- 
cision of  the  commissioner  of  patents  as  to  matters  coming  before  him 
on  the  reissue  of  a  patent  is  conclusive,  unless  it  appears  on  face  of  patent 
that  he  has  exceeded  his  authority;  Seymour  v.  Osborne,  11  Wall.  544, 
20  L.  Ed.  38,  Hussey  v.  Bradley,  5  Blatchf.  141,  Fed.  Cas.  6946,  Chicago 
Fruit  Co.  V.  Busch,  2  Biss.  478,  Fed.  Cas.  2669,  Hoffheins  v.  Brandt,  12 
Fed.  Cas.  298,  and  Payham  v.  American  Buttonhole  Co.,  18  Fed.  Cas.  1098, 
holding  decision  of  commissioner  forecloses  all  inquiry  into  existence  or 
sufficiency  of  facts  prescribed  as  necessary  to  authorize  him  to  grant  re- 
issue ;  Whitely  v.  Swayne,  29  Fed.  Cas.  1047,  and  Smith  v.  Merriam,  6  Fed. 
718.  Cited,  arguendo,  Hussey  v.  McCormick,  1  Biss.  307,  Fed.  Cas.  6948, 
and  Milligan  Co.  v.  Upton,  4  Cliff.  239,  Fed.  Cas.  9607. 

American  patent  is  not  rendered  void  because  it  does  not  bear  same  date 
as  foreign  patent  by  same  patentee  for  same  thing. 

Approved  in  Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed.  239,  on  expira- 
tion of  foreign  patent,  specific  invention  therein  claimed  does  not  infringe 
broader  claim  of  American  patent,  where  patent  granted  before  Comp.  St. 
1901,  p.  3382;  Bate  Refrigerating  Co.  v.  Hammond,  129  U.  S.  169,  32  L.  Ed. 
650,  9  Sup.  Ct.  229,  holding  validity  of  United  States  patent  is  not  affected 
by  failure  to  state  on  face  thereof  that  it  is  limited  in  duration  in  accord- 
ance with  a  foreign  patent  issued  for  same  invention  to  same  patentee; 
to  same  effect,  Canan  v.  Pound  Mfg.  Co.,  23  Blatchf.  175,  23  Fed.  186; 
Telephone  Cases,  126  U.  S.  572,  31  L.  Ed.  1002,  8  Sup.'Ct.  802,  and  New 
American  File  Co.  v.  Nicholson  File  Co.,  8  Fed.  820,  both  arguendo. 

Claim  to  the  exclusive  right  to  tuie  the  motive  power  of  the  electric  or 
galvanic  current  for  making  or  printing  intelligible  characters  at  a  distance  is 
too  broad,  and  is  not  patentable. 

Approved  in  Cameron  Septic  Tank^Co.  v.  Village  of  Saratoga  Spring, 
151  Fed.  261,  where  invention  included  two  old  processes  and  principle  of 
nature  that  bacteria  would  develop  in  septic  tank  suit  for  infringement 
of  patent  claim  could  not  be  maintained;  Bradford  v.  Expanded  Metal 
Co.,  146  Fed.  987,  77  C.  C.  A.  230,  Golding  patent  No.  527,242,  for  process 
of  making  open  sheet  metal,  is  void  for  want  of  patentable  invention; 
Manhattan  General  Const.  Co.  v.  Helios-Upton  Co.,  135  Fed.  788,  holdin^^ 
void  Baker  patent  No.  684,165,  for  method  of  regulating  electric  circuits, 
as  being  merely  for  operative  theory;  Diamond  Match  Co.  v.  Ruby  Match 
Co.,  127  Fed.  348,  holding  void  Beecher  patent  No.  389,435,  claim  17,  for 
match  machine;  McMillan  v.  Recs,  1  Fed.  724,  construing  steam  capstan 
patent ;  Burr  v.  Duryee,  1  Wall.  576,  17  L.  Ed.  659,  where  court  holds  pat- 
ents will  not  be  granted  for  mere  abstract  principles  or  ideas;  to  same 
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effect,  New  Process  Fermentation  Co.  ▼.  Mans,  20  Fed.  730,  and  Shaw  & 
Wilcox  Co.  V.  Lovejoy,  7  Blatchf.  234,  Fed.  Cas.  12,727,  where  claim  for 
patent  to  apparatus  for  recovering  gold  and  silver  from  waste  solutions 
was  held  too  vague  and  general  and  was  not  sustained;  Rapid  Service 
Store  Ry.  Co.  v.  Taylor,  43  Fed.  250,  where  attempt  was  made  to  ohtain 
patent  on  principle  of  propelling  a  carrier  hy  an  impetus  given  at  end  of 
wire;  Hoke  Engraving  Co.  v.  Schraubstadter,  47  Fed.  507,  where  inventor 
drew  his  claim  not  only  so  as  to  include  his  invention,  but  also  so  as  to  in- 
clude any  other  invention  which  would  produce  the  same  result ;  Palmer  v. 
Catling  Gun  Co.,  19  Blatchf.  39§,  8  Fed.  516,  Singer  v.  Walmsley,  22  Fed. 
Cas.  210,  211,  Rousseau  v.  Peck,  66  Fed.  761,  and  Ransom  v.  New  York, 
20  Fed.  Cas.  290,  all  arguendo. 

Distinguished  in  Marconi  W.  Tel.  Co.  v.  De  Forest  W.  Tel.  Co.,  138  Fed. 
675,  Marconi  reissue  No.  11,913,  for  wireless  telegraphy,  is  void  as  to  claim 
1  and  infringed  as  to  claims  3  and  5;  Union  Collar  Co.  v.  White,  24  Fed. 
Cas.  679,  where,  under  facts,  claim  was  held  not  to  be  for  mere  abstract 
result;  Arkell  v.  Hurd  Paper  Co.,  7  Blatchf.  477,  Fed.  Cas.  532,  holding, 
where  patent  is  granted  for  softening  and  making  pliable  upper  part  of 
paper  bags,  a  bag  which  has  upper  end  unsoftened,  but  has  strip  around  it, 
at  short  distance  from  top,  softened  and  made  pliable,  is  an  infringement 
of  such  patent;  Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed.  975,  976, 
where  claim  for  all  forms  of  mechanism  constructed  to  produce  a  particu- 
lar result  was  construed  to  apply  to  means  described  in  specifications  re- 
ferred to  in  claim,  or  their  substantial  equivalents. 

Particular  process  for  applying  a  principle  in  phjrsical  science  is  patentable. 

Approved  in  Cameron  Septic  Tank  Co.  v.  Saratoga  Springs,  159  Fed. 
462,  86  C.  C.  A,  483,  Cameron  patent  for  septic  tank  or  workshop  for 
microbes  covered  new  process  and  was  infringed;  Thomas  v.  Spencer,  122 
Fed.  879,  holding  Thomas  patents  No.  379,253  and  494,395,  for  slate  pick- 
ers, not  infringed;  National  Meter  Co,  v.  Neptune  Meter  Co.,  122  Fed.  84, 
holding  void  Nash  patents  No.  527,534,  claims  1  and  2,  and  No.  527,537, 
for  disk  water-meter;  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed. 
80,  upholding  Nash  patent  No.  433,088,  claims  14  and  15,  for  water-meter; 
Goodyear  Dental  etc.  Co.  v.  Brightwell,  McAr.  &  M.  (D.  C.)  77,  use  of 
celluloid  for  artificial  teeth  is  not  infrinerenient  of  Cummings  patent  for 
use  of  vulcanite  or  hard  rubber;  Tilghman  v.  Proctor,  102  U.  S.  725,  726, 
26  L.  Ed.  286,  287,  and  The  Telephone  Cases,  126  U.  S.  534,  15  Fed.  453, 
31  L.  Ed.  989,  8  Sup.  Ct.  782  (affirming  22  Blatchf.  558,  22  Fed.  328), 
holding  letters  patent  may  issue  for  particular  process  of  using  electric 
power;  Morley  Sewing  Machine  Co.  v.  Lancaster,  129  U.  S.  278,  82  L.  Ed. 
721,  9  Sup.  Ct.  304,  where  the  use  of  a  machine  employing  the  same  set 
of  mechanisms  as  a  prior  patented  machine,  each  mechanism,  individually 
considered,  being  a  proper  equivalent  for  the  corresponding  mechanisms 
in  the  prior  machine,  was  held  an  infringement ;  Piper  v.  Brown,  1  Holmes, 
22,  Fed.  Cas.  11,180,  where  process  for  preserving  fish  was  held  patent- 
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able;  Roberts  v.  Dickey,  20  Fed.  Cas.  886,  where  process  for  tnming  geo- 
logical truth  to  practical  account  was  held  patentable;  Oowles  Electric 
Smelting  etc,  Co.  v.  Lowery,  79  Fed.  362,  24  C.  C.  A.  616,  aigaendo; 
Risdon  Iron  Works  v.  Medant,  158  U.  S.  73,  74,  76,  77,  89  L.  Ed.  901,  902, 
903, 15  Sup.  Ct.  747,  748,  749,  holding  a  patent  for  a  process  in  manufacture 
and  not  for  mechanism  employed  nor  for  finished  product  is  void;  Celluloid 
Mfg.  Co.  V.  Crane  Chemical  Co.,  36  Fed.  113,  Appleton  Mfg.. Co.  v.  Star 
Mfg.  Co.,  60  Fed.  413,  8  C.  C.  A.  519,  and  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  89  Fed.  755,  all  arguendo. 

Distinguished  in  Lamson  v.  Martin,  15SI  Mass.  563,  35  N.  E.  80,  where 
claim  for  invention  was  for  combination  in  new  form  of  well-known 
mechanical  devices. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  0.  81. 

Whoever  dlscovexs  that  a  osefol  result  will  be  produced,  in  any  art,  ma- 
clitne,  manufacture  or  composition  of  matter,  by  use  of  certain  means,  is  en- 
titled to  a  patent  for  it,  provided  he  specifies  the  means  he  uses  in  such  a 
manner  that  any  one  skilled  in  the  science  to  which  it  appertains,  can,  by  nsin^ 
the  means  specified,  and  no  other,  produce  precisely  the  result  he  describes. 

Approved  in  Cheatham  Elec.  S.  D.  Co.  v.  Brooklyn  Rapid  T.  Co.,  227 
Fed.  621,  Collins  patent  not  infringement  of  Cheatham  patent  for  electric- 
ully  controlled  switch-operating  machine  for  railways,  where  result  was 
similar  but  mechanism  different;  Union  Special  Mach.  Co.  v.  Singer  Mfg. 
Co.,  215  Fed.  602,  Woodward  patent  for  improvement  in  sewing-machines 
for  changing  stitch  at  will  of  operator  without  stopping  machine  is  en- 
titled only  to  narrow  construction  a,nd  is  not  infringed;  American  Steel  & 
Wire  Co.  v.  Denning  Wire  &  Fence^  Co.,  176  Fed.  572,  Bates  patent  for 
machine  for  making  woven  wire  fence  is  not  infringed  by  different  machine 
making  same  fence;  Denning  Wire  &  Fence  Co.  v.  American  Steel  &  Wire 
Co.,  169  Fed.  795,  797,  95  C.  C.  A.  259  (affirming  American  Steel  etc.  Wire 
Co.  V.  Denning  Wire  etc.  Co.,  160  Fed.  110,113),  Bates  patent  for  machine 
for  making  woven  wire  is  not  invalid  as  patent  for  operation,  but  is  for 
machine  itself,  and  is  infringed  by  similar  machine;  Central  Oil  &  Gas 
Stove  Co.  V.  Silver  &  Co.,  168  Fed.  714,  Wilder  patents  for  wickless  oil 
burner  are  valid  as  to  particular  means  shown,  but  not  for  result  accom- 
plished by  other  means  and  are  not  infringed;  Union  Match  Co.  v.  Dia- 
mond Match  Co.,  162  Fed.  151,  89  C.  C.  A.  172,  Palmer  patent  for  boxing 
matches  was  not  infringed  by  machine  of  Wyman  patent  accomplishing 
same  result  by  different  means;  Bullock  Elec.  Mfg.  Co.  v.  Crocker- Wheeler 
Co.,  141  Fed.  110,  Leonard  patent  No.  478,344,  for  system  of  electrical 
distribution,  is  valid ;  Fitch  v.  Spang  Chalf ant  &  Co.,  140  Fed.  293,  Fitch 
&  Shafer  reissue  No.  6404,  for  machine  for  forging  metallic  sockets,  not 
infringed  by  machine  made  under  Blakcy  patent;  In  re  Gardner,  32  App. 
D.  C.  252,  application  for  patent  for  vapor  register  rejected  as  functional ; 
In  re  Blackmore^  32  App.  D.  C.  341,  application  for  patent  for  process  of 
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extracting  alnmimiin  from  other  metal  rejected  as  too  indefinite;  In  re 
Weston,  17  App.  D.  C.  438,  process  for  making  symmetrical  movable  coil 
for  electrical  measuring  instrument  not  involving  chemical  or  other  ele- 
mental action  was  held  patentable;  American  Tin  Co.  v.  Oakville  Co.,  3 
Blatchf.  191,  Fed.  Cas.  313,  and  Burr  v.  Cowperthwait,  4  Blatchf.  167, 
Fed.  Cas.  2188,  holding  where  same  result  is  obtained  by  means  other  th^n 
those  set  out  in  specifications  there  is  no  infringement  of  patent;  Union 
Switch  Co.  V.  Philadelphia  etc.  Ry.  Co.,  87  Fed.  918,  to  same  effect ;  United 
Nickel  Co.  v.  Pendleton,  21  Blatchf.  235,  15  Fed.  746,  747,  where  process 
for  electroplating  metals  was  held  patentable;  Kennedy  v.  Solar  Refining 
Co.,  69  Fed.  724,  where  claimant  having  omitted  from. claim  an  essential 
part  of  his  invention,  this  was  held  fatal  to  claim;  Potter  v.  Holland,  4 
Blatchf.  244,  Fed.  Cas.  11,330,  holding  validity  of  patent  is  not  to  bo 
determined  by  amount  of  invention •  required  to  produce  what  it  covers; 
McKay  v.  Jackman,  20  Blatchf.  472,  12  Fed.  619,  United  Nickel  Co.  v. 
Melchoir,  17  Fed.  343,  Brush  Electric  Co.  ▼.  Electric  Imp.  Co.,  52  Fed.  97] , 
and  dissenting  opinion  in  Westinghouse  v.  Boyden  Brake  Co.,  170  U.  8. 
679,  42  L.  Ed.  1151,  18  Sup.  Ct.  726  (affirming  70  Fed.  831,  17  C.  C.  A. 
430),  all  arguendo. 

Who  is  true  and  first  inventor.    Note,  20  £.  B.  0.  184.     . 

If  remUt  claimed  by  patentee  cannot  be  accompUshad  by  use  of  means  he 
deeciibes  by  one  skilled  in  the  science  or  art  to  wUcli  patent  appertains,  pat- 
ent i»  void. 

Cited  in  Mitchell  v.  Tilghman,  19  Wall.  396,  22  L.  Ed«  137,  arguendo. 

Patent  embraces  nothing  more  than  the  improvement  described  and 
claimed  aa  new. 

Approved  in  Mitchell  v.  Tilghman,  19  Wall.  392,  22  L.  Ed.  136,  holding 
where  one  accomplishes  the  same  result  without  following  the  same  pro- 
cess he  is  not  an  infringer. 

If  disclaimer  is  not  entered  before  commencement  of  suit  for  infringe- 
ment, patentee  is  not  entitled  to  costs  against  the  wrongdoer. 

Approved' in  Houser  v.  Starr,  203  Fed.  275,  l2l  C.  C.  A.  462,  where 
some  claims  are  invalid  disclaimer  must  be  filed  before  decree  is  entered 
on  solid  claim;  Suddard  v.  American  Motor  Co.,  163  Fed.  855,  void  claim 
invalidates  patent  unless  disclaimer  filed;  Gage  v.  Herring,  107  U.  S.  646, 
27  li.  Ed.  604,  2  Sup.  Ct.  824,  and  Burdett  v.  Estey,  15  Blatchf.  364,  Fed. 
Cas.  2145,  both  following  rule;  Giant  Powder  Co.  v.  Nitro  Powder  Co.,  10 
Sawy.  27,  19  Fed.  512,  arguendo. 

Distinguished  in  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  89,  90,  72  C.  C.  A. 
105,  Rev.  Stats.,  §§  973,  4922,  relating  to  costs  in  patent  cases,  does  not 
apply  to  costs  in  appellate  court  where  decree  below  of  dismissal  is  found 
erroneous. 

IV— 44 
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Delay  In  entering  a  dlBclaimer  iB-not  unreasonable  wh«re  the  objectlonabto 
claim  has  been  sanctioned  by  head  of  patent  oAce  and  is  the  subject  of  •an 
undetermined  controyersy  li)  the  courts. 

Approved  in  Seymour  v.  McCormick,  19  How.  106,  16  L.  Ed.  662,  whero 
court  holds  that  what  constitutes  unreasonable  delay  in  entering  disclaimer 
is  a  matter  of  law ;  Burdett  v.  Estey,  15  Blatchf .  364^  Fed.  Cas.  2145,  ruling 
similarly;  Stutz  v.  Armstrong,  20  Fed.  848,  holding,  in  case  of  contested 
claims  disclaimer  need  not  be  filed  until  court  has  passed  on  claim;  to 
same  effect,  Mathews  v.  Flower,  25  Fed.  834. 

Distinguished  in  Office  Specialty  Mfg.  Co.  v.  Globe  Co.,  65  Fed.  605, 
where  there  was  a  delay  of  four  years  in  filing  disclaimer  after  claim  had 
been  adjudged  invalid. 

"Reasonable  time,"  when  a  question  of  >  law.    Note,  17  Am.  Dec.  648. 

If  patentee  claims  more  than  he  is  entitled  to,  patent  may  stUl  be  good 
for  what  is  really  his,  if  a  disclaimer  is  entered  without  unreasonable  delay. 

Approved  in  Motion  Picture  Patents  Co.  v.  Laemmle,  214  Fed.  796,  re- 
issue patent  for  Edison  kinetoscope,  repealing  certain  claim,  and  narrow- 
ing claim  held  invalid  as  functional  four  years  before  application  for 
reissue,  is  not  invalid  because  of  failure  to  file  disclaimer  earlier;  Page 
Mach.  Co.  V.  Dow,  Jones  &  Co.,  168  Fed.  704,  705,  94  C.  C.  A.  209,  in  suit 
for  infringement  of  patent  claims  where  some  claims  are  held  valid  and 
some  invalid  Circuit  Court  of  Appeals  will  not  compel  complainant  to  file 
•disclaimer  as  to  invalid  claims  until  by  entry  of  final  decree  opportunity 
to  appeal  has  been  given ;  Rawson  etc.  Co.  v.  C.  W.  Hunt  Co.,  147  Fed.  241, 
77  C.  C.  A.  381,  where  drawings  and  descriptions  of  reissue  are  identical 
with  original,  validity  of  claims  of  original  which  are  repeated  in  reissue 
not  affected  by  invalidity  of  other  claims ;  Dunbar  v.  Myers,  94  U.  S.  194, 
124  L.  £d.  37,  as  authority  for  holding  matters  properly  disclaimed  form 
no  part  of  the  invention;  Yale  Lock  Mfg.  Co,  v.  Scoville  Mfg.  Co.,  18 
Blatchf.  258,  3  Fed.  298,  where  claimant  was  allowed  to  disclaim  claims 
After  they  had  been  adjudged  void ;  Tyler  v.  Galloway,  20  Blatchf.  447,  12 
Fed.  569,  Aiken  v.  Dolan,  1  Fed.  Cas.  237.  American  Paper  Co.  v.  Heft, 
1  Fed.  Cas.  743,  and  Electrical  Accumulator  Co.  v.  Julien  Electric  Co..  38 
Fed.  136,  all  arguendo  ]  Perry  v.  Starrett,  19  Fed.  Cas.  297,  holding  it 
essential  to  show  an  intent  to  claim  more  than  was  really  invented  in 
order  to  render  patent  void. 

Distinguished  in  dissenting  opinion  in  Silsby  v.  Foote,  20  How.  388,  389, 
15  L.  Ed.  956,  957,  majority  apparently  holding  there  was  no  unreasonable 
delay  in  entering  disclaimer. 

Person  has  right  to  new  patent  upon  an  improvement  made  by  him  upon 
his  former  patent  or. to  annex  it  to  the  orlginaL 

Approved  in  Westinghouse  Electric  &  Mfg.  Co.  y.  Dayton  Fan,  etc.  Co., 
106  Fed  726,  holding  Tesla  patents  No.  511,559  and  No.  511,560,  relating 
to  electrical  transmission,  were  not  anticipated;  Thompson  Houston  Eiee* 


691  SMITH  V.  ELY.  16  How.  137-142 

trie  Co.  ▼.  Ohio  Co.,  80  Fed.  724,  26  C.  C.  A.  107,  holding  patent  may  issuo 
for  improvement  on  earlier  invention  either  to  original  inventor  or 
stranger. 

• 

The  mere  change  of  the  form  of  the  machine  in  some  of  its  unessential 
parts,  and  hot  varying  it  essentially,  or  its  mode  of  operation  or  organization, 
does  not  make  new  machine  a  new  invention;  Columhlan  telegraph  held  an  in- 
fringement of  Morse  telegraph  on  this  ground. 

Approved  in  Electric  Vehicle  Co.  v.  C.  A.  Duerr  &  Co.,  172  Fed.  930, 
Selden  patent  for  self-propelled  road  locomotive  combining  old  elements 
in  new  form  discloses  invention  and  is  infringed  by  Ford  machine  and  by 
Panhard  trench  machine;  O'Bonrke  Eng.  etc.  Co.  v.  McMullen,  150  Fed. 
354,  holding  Barr  patent  No.  514,843,  for  air  lock  for  caissons,  void  for 
lack  of  invention ;  McMillan  v.  Rees,  1  Fed.  726,  construing  steam  capstan 
patent;  Butz  Thermo-Electric  Co.  v.  Jacobs  Electric  Co.,  36  Fed.  196, 
where  use  of  machine  so  changed  was  held  infringement  on  patent;  Jones 
Co.  V.  Munger  etc.  Mfg.  Co.,  49  Fed.  66,  1  C.  C.  A.  158,  where  certain 
parts  of  new  machine  were  held  to  be  mere  equivalents  of  parts  in  old 
machine,  and  not  new  inventions;  Risdon  Iron  etc.  Works  v.  Trent,  92 
Fed.  389,  construing  ore-crushing  mill  patent. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  130. 

Miscellaneous.  Cited  in  Hagerla  v.  Mississippi  River  Power  Co.,  202 
Fed.  785,  Congress  has  power  to  authorize  company  to  construct  dam  for 
generation  of  electricity  to  be  sold  in  adjoining  States;  Masseth  v.  Larkin, 
119  Fed.  174,  56  C.  C.  A.  167,  construing  claims  1  and  2  of  Masseth  patent 
No.  439,166,  for  packer  for  deep  wells,  and  holding  them  not  infringed; 
Smith  V.  Ely,  15  How.  141,  14  L.  Ed.  635,  as  deciding  all  points  raised  by 
certificate  in  that  case;  Gold  &  Stock  Tel.  Co.  v.  Commercial  Telegram  Co.. 
23  Blatchf.  204,  23  Fed.  343,  and  American  Bell  Telephone  Co.  v.  Spencer, 
8  Fed.  512,  without  application  of  any  point  decided;  Burden  v.  Corning, 
4  Fed.  Cas.  707,  erroneously;  Railway  Register  etc.  Co.  v.  Broadway  etc. 
Ry.  Co.,  26  Fed.  527,  and  Johnston  Ruffler  Co.  v.  Avery  Machine  Co.,  28 
Fed.  194,  for  what  point  not  clear;  The  City  of  Augusta,  80  Fed.  304,  25 
C.  C.  A.  430,  as  instance  where  appeal  was  taken  to  Supreme  Court  on 
question  of  costs;  Fraser  v.  Gates,  118  111.  Ill,  1  N.  E.  823,  for  general 
discussion  of  patent  law. 

15  How.  137-142,  14  L.  Ed.  634,  BBOTH  v.  ELY. 

Case  presenting  the  same  nltlmate  questions  as  the  preceding,  viz.,  valid- 
ity of  Morse  telegraph  patents,  hut  coming  hefore  Supreme  Court  on  certain 
questions  of  pleading,  remanded  to  Circuit  Court  for  further  pleading  or  ahan- 
<lonment  by  the  parties. 

Approved  in  Bate  Refrigerating  Co.  v.  Hammond,  129  U.  S.  169,  32 
L.  £cL  660,  9  Sup.  Ct.  229,  validity  of  United  States  patent  not  affected  hy 
failure  to  state  on  face  thereof  that  it  is  limited  in  duration  in  accordance 
with  foreign  patent  issued  for  same  invention  to  siune  patentee. 
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16  How.  143-160,  14  Ib.  Bd.  636,  BBOOMB  ▼.  UNITED  8TATE& 

Wbere  surety  on  bond  of  colloetor  of  cnstonui  died  bef or«  bond  was 
approved  by  controller  of  treasury,  it  was  properly  left  to  jury  to  ascertain 
whether  collector  and  sureties  had  parted  with  bond  to  be  sent  to  Waddng- 
ton  prior  to^  death  of  surety. 

Approved  in  McCIaskey  v.  Barr,  79  Fed.  414,  in  holding  liability  of 
sfirety  on  bond  for  costs  does  not  terminate  with  his  death;  Voris  v.  State^ 
47  Ind.  349,  where  estate  of  security  on  guardian's  bond  was  held  liable 
for  default  of  guardian  occurring  subsequent  to  death  of  surety. 

Although  bond  of  collector  of  customs  is  required  to  be  approired  by  con- 
troller of  treasury,  still  it  begins  to  be  effective  from  moment  collector  and 
sureties  part  with  it  in  course  of  transmission,  and  Is  binding  though  surety 
dies  before  it  is  received  or  approved. 

Approved  in  County  Commissioners  v.  Brisbin,  17  Minn.  455,  holding  the 
tender  of  his  bond  by  sheriff-elect  to  commissioners  for  approval,  consti- 
tutes a  delivery;  Ex  parte  Mitchell,  39  Ala.  447,  as  bearing  on  question 
as  to  when  acceptance  of  bond  will  be  presumed;  to  same  effect,  Mclican 
V.  State,  8  Heisk.  242. 

^,  Distinguished  in  United  States  v.  Lc  Baron,  19  How.  76,  15  L.  Ed.  626, 
holding  bond  of  deputy  postmaster  takes  effect  from  time  it  is  accepted 
by  postmaster-general,  and  not  from  day  of  its  date. 

Collector  of  customs  is  often  a  disbursing  officer,  and  he  and  his  sureties 
are  liable  for  money  received  for  purpose  of  disbursing  it  in  expenses  of  office. 

Approved  in  Kieckhoefer  v.  United  States,  19  App.  D.  C.  411,  disburs- 
ing clerk  in  State  Department  may  be  indicted  for  embezzling  money  paid 
to  United  States  by  foreign  governments;  Gaussen  v.  United  States,  97 
U.  S.  592,  24  L.  Ed.  1010  (affirming  2  Woods,  98,  Fed.  Cas.  15,192),  argu- 
endo ;  Simons  v.  County  of  Jackson,  63  Tex.  431,  as  an  authority  for  hold- 
ing, a  surety  on  an  official  bond  may  be  held  liable  for  funds  received  by 
his  principal,  which  funds,  at  time  bond  was  executed,  it  was  not  contem- 
plated should  come  under  his  charge. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am.  St. 
Rep.  655. 

Miscellaneous.  Cited  in  Harrison  v.  Augusta,  73  Ga.  449,  State  v.  Sooy, 
39  N.  J.  L.  542,  and  Bayard  v.  Hargrove,  45  Ga.  350,  erroneously. 

15  How.  I'aO-iei,  14  Ib.  Ed.  643*  PHEIiPS  ▼.  liAYER. 

It  must  appear  by  certificate  of  Judge  who  authenticates  bill  of  excep- 
tions that  exceptions  were  taken  In  open  court,  although  UU  need  not  be  for- 
mally drawn  and  signed  before  Jury  retires. 

Approved  in  Gandia  v.  Pettingill,  222  U.  S.  459,  56  L.  Ed.  269,  32  Sup. 
Ct.  127,  while  stricter  practice  is  to  note  exceptions  before  jury  retires, 
where  exceptions  are  noted  in  open  court  and  defendant  suffers  no  wrong. 
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exception  on  that  ground  will  not  be  sustained;  Collins  v.  United  States, 
219  Fed.  674,  135  C.  C.  A.  342,  where  bill  of  exceptions  was  served  and 
allowed  after  trial,  and  there  is  nothing  showing  that  exceptions  therein 
were  taken  at  trial,  appellate  court  cannot  review ;  Beatson  Copper  Co.  v. 
Pedrin,  217  Fed.  44,  133  C.  C.  A.  29,  in  action  for  injuries  to  mine  em- 
ployee, refusal  to  give  instructions  cannot  be  reviewed  unless  exceptions 
taken  in  open  court  before  jury  retires;  Arizona  etc.  Ry.  Co.  v.  Clark,  207 
Fed.  824, 125  C.  C.  A.  305,  in  action  for  injuries  to  railroad  engineer,  Court 
of  Appeals  refused  to  review  instructions  not  excepted  to  before  jury 
retired;  Star  Co.  v.  Madden,  188  Fed.  911,  110  C.  C.  A.  652,  statement  by 
judge  after  jury  retired  that  defendants  were  entitled  to  every  exception 
by  reason  of  requests  handed  to  court  does  not  make  it  appear  that  excep- 
tions were  taken  before  jury  retired  to  failure  to  give  certain  instructions ; 
Mann  v.  Dempster,  179  Fed.  838,  103  C.  C.  A.  325,  sustaining  exception  to 
court's  directing  jury  to  retire  before  plaintiff  in  error  had  opportunity 
to  except  before  jury  retired;  Greene  v.  United  States,  154  Fed.  413.  85 
C.  C.  A.  251,  where  exceptions  to  charges  were  taken  after  jury  returned 
verdict  and  had  been  discharged,  Federal  court  has  no  power  to  review; 
Cox  v.  Cooley,  88  Ark.  352,  114  S.  W.  930,  omission  to  note  exceptions  in 
record  cannot  be  supplied  by  affidavits  in  verification  of  motion  for  new 
trial  stating  that  plaintiff  excepted  at  trial  to  oral  instructions;  Colo- 
rado Midland  Ry.  Co.  v.  Edwards,  24  Colo.  App.  366,  134  Pac.  254, 
in  action  for  injuries  to  mining  employee,  where  record  does  not  show 
that  exceptions  were  taken  in  time,  court  cannot  review  on  appeal;  Foley 
V.  Philadelphia  Rapid  Transit  Co.,  240  Pa.  172,  87  Atl.  290,  under 
statute  where  appellant  desires  parts  of  charge,  not  speciaHy  excepted 
to,  renewed  on  appeal,  ^neral  exception  must  be  made  before  ver- 
dict; United  States  v.  Breitling,  20  How.  254,  16  L.  Ed.  902,  in 
holding  exceptions  properly  before  appellate  court  where  bill  was  signed 
after  adjournment  of  trial  court;  Dredge  v.  Forsyth,  2  Black,  668,  17 
L.  Ed.  25&,  time  within  which  bill  must  be  formally  drawn  and  presented 
depends  on  rules  of  trial  court ;  Stanton  v.  Embrey,  93  U.  S.  555,  28  L.  Ed. 
985,  in  construing  statute  relative  to  procedure  on  appeals  from  Supreme 
Court  of  District  of  Columbia;  McKown  v.  Powers,  86  Me.  294,  29  Atl. 
1080,  holding  further  as  to  form  of  bill  of  exceptions ;  Suydam  v,  William- 
son, 20  How.  438,  15  L.  Ed.  982,  in  holding  bill  of  exceptions  must  always 
be  signed  and  sealed  by  judge;  Locke  v.  United  States,  2  Cliff.  583,  Fed. 
Gas.  8442,  and  Vicksburg  etc.  Ry.  Co.  v.  Ragsdale,  51  Miss.  460,  arguendo. 
Modified  in  New  Orleans  etc.  Ry.  Co.  v.  Jopes,  142  U.  S.  22,  35  L.  Ed. 
922,  12  Sup.  Ct.  110,  holding,  where  bill  of  exceptions  is  signed  during 
term,  and  purports  to  contain  recital  of  what  took  place  at  trial,  it  will 
be  presumed  that  all  things  stated  took  place  at  .trial. 

Tran8cri]>t^mu8t  show  that  instructions  complained  of  were  excepted  to 
wlille  Jury  were  at  the  bar. 

Approved  in  Stone  v.  United  States,  64  Fed.  677,  12  C.  C.  A.  451,  where 
court  refused  to  review  assignment  of.  error  when  record  did  not  show 
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affirmatively  timely  exceptions  were  taken;  to  same  effect,  Little  Rock 
Granite  Co.  v.  Dallas  County,  66  Fed.  523,  13  C.  C.  A.  620,  and  Johnson 
V.  Garber,  73  Fed.  525,  19  C.  C.  A.  556,  although  omission  to  take  excep- 
tions at  trial  were  in  conformity  with  practice  of  trial  court,  though  not 
embodied  in  a  rule;  Merchants'  Exchange  Bank  v.  McGraw,  76  Fed.  936, 
22  C.  C.  A.  622,  and  New  England  etc.  Furniture  Co.  v.  Catholicon  Co., 
79  Fed.  296,  24  C.  C.  A.  595,  where  record  affirmatively  showed  no  excep- 
tions were  taken  until  after  jury  retired ;  Western  Union  Tel.  Co.  v.  Baker, 
85  Fed.  691,  29  C.  C.  A.  392,  where  court  refused  to  consider  exceptions 
for  reasons  stated  above,  although  it  appeared  by  practice  and  rule  of 
trial  court  exceptions  were  not  allowed  to  be  taken  in  presence  of  jury; 
Montgomery  v.  Gilmer,  33  Ala.  134,  70  Am.  Dec.  567,  Godwin  v.  Bryan,  16 
Fla.  399,  Southern  Express  Co.  v.  Van  Meter,  17  Fla.  795,  and  McKinney 
V.  Springer,  6  Ind.  454,  holding  to  make  ruling  of  State  Circuit  Court  sub- 
ject to  review  in  State  Supreme  Court,  exception  must  have  been  taken 
when  it  was  made;  Dunnington  v.  Frick  Company,  60  Ark.  257,  30  S.  W. 
213,  and  Coker  v.  Hayes,  16  Fla.  379,  all  arguendo;  McAnaw  v.  Matthis, 
129  Mo.  150,  31  S.  W.  345,  for  reason  for  rule. 

Exception  taken  to  instructions  on  day  following  rendering  of  verdict  Is 
not  properly  before  appellate  court. 

Approved  in  dissenting  opinion  in  Owens  v.  United  States,  130  Fed.  286^ 
64  C.  C.  A.  525,  majority  holding  where  after  jury  retired  in  criminal  case 
defendant  on  following  day  (Sunday)  handed  motioa  for  new  trial,  with 
exceptions,  to  judge  and  clerk  to  file  following  day,  and  judge  overruled 
exceptions,'  appellate  court  will  consider  exceptions;  United  States  v. 
Carey,  110  U.  S.  52;  28  L.  Ed.  67,  3  Sup.  Ct.  425,  where  exception  to  evi- 
dence was  taken  for  first  time  after  trial  on  tendering  bill  to  judge  for 
signature;  dissenting  opinion  in  Bram  v.  United  States,  168  U.  S.  571,  42 
L.  Ed.  583,  18  Sup.  Ct.  198,  majority  holding  where  objection  was  taken 
to  admission  of  testimony  it  was  not  necessary  that  it  should  be  renewed 
at  termination  of,  and  that  question  as  to  its  admissibility  was  properly 
before  appellate  court ;  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  390,  hold- 
ing questions  within  jurisdiction  of  trial  courts  cannot  be  raised  for  first 
time  in  appellate  court. 

Distinguished  in  Baltimore  etc.  Assn.  v.  Grant,  41  Md.  564,  565,  566,  567, 
where  exceptions  were  properly  taken  at  trial,  but  bill  was  not  signed  until 
sometime  afterward. 

15  How.  162-179,  14  L.  Ed.  644,  BISPHAM  ▼.  PBIOE. 

After  settlement  of  partnership  accounts  by  arbitration,  and  awatd  had 
been  acquiesced  in  for  years,  many  items  having  been  estimated,  no  action 
lies  to  recover  the  amount  of  one  of  such  items  on  which  lesa  has  been  paid 
than  was  supposed  would  be. 

Cited  in  Greer  Co.  v.  Texas,  197  \f.  S.  241,  49  L.  Ed.  738,  25  Sup.  Ct. 
437,  arguendo. 
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Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St.  Rep. 
519. 

Relief  from  mistake  of  law  as  to  effect  of  instrament.    Note,  28 
L.  R.  A.  (N.  8.)  796. 

If  exception  In  statute  as  to  mercliants'  accounts  applies  to  accounts  of 
partners  inter  sese  at  all,  it  does  not  apply  to  stated  accounts  between  them. 

Approved  in  Cowdrey  v.  Gilliam,  60  Mo.  94,  holding  action  between  part- 
ners relative  to  firm*  property,  after  dissolution,  are  subject  (o  statute  of 
limitations. 

15  How.  179-189,  14  L.  Ed.  662,  BEVIN8  ▼.  BAM8ET. 

In  an  action  against  a  clerk  on  Us  offlcial  bond,  where  breach  alleged 
was  that  he  had  surrendered  goods  without  taking  sufficient  bond,  a  plea  that 
bond  taken  had  been  assigned  to  plaintlfFs,  who  had  brought  suit  to  recover 
large  sums  thereon  is  sufficient. 

Approved  in  Lick  v.  Madden,  36  Cal.  214,  95  Am.  Dec.  180,  holding  if 
damages  would  have  been  sustained  notwithstanding  malconduct  of  officer, 
officer  cannot  be  held  responsible;  Colwell  v.  Springfield  Co.,  24  Fed.  632, 
application  not  clear. 

Miscellaneous.  Cited  in  Hixon  v.  Cupp,  5  Okl.  554,  49  Pac.  930,  sure- 
ties on  sheriff's  bond  not  liable  for  exemplary  damages  for  assault  on 
prisoner  by  other  prisoners. 

15  How.  189-197,  14  L.  Ed.  656,  BOCKHILL  V.  HANNA. 

Where  judgments  are  equal  liens,  the  lien  of  a  judgment  creditor  who 
first  causes  a>  fi.  f  a.  to  be  issued  is  prior  to  that  of  other  judgment  creditors, 
altliough  others,  previous  to  issuance  of  ft.  fa.,  had  caused  a  ca.  sa.  to  be  issued 
against  judgment  debtor. 

The  following  eases  cite  this  ease  as  authority  for  holding  judgment 
creditor,  who  by  diligence  first  seeks  to  enforce  judgment,  obtains  priority 
over  other  creditors:  Freedman's  Trust  Co.  v.  Earle,  110  U.  S.  717,  28 
L.  Ed.  304,  4  Sup.  Ct.  230,  Smith  v.  Lind,  29  111.  31,  Elston  v.  Castor,  101 
Ind.  437,  51  Am.  Rep.  755,  Bruce  v.  Vogel,  38  Mo.  106,  and  Shirley  v. 
Brown,  80  Mo.  248;  Jenks  v.  Horton,  114  Mich.  62,  72  N.  W.  22,  arguendo. 

Arrest  of  a  judgment  debtor  under  a  ca.  sa.  waives  and  extinguishes  all 
other  remedies  against  his  goods  while  imprisonment  continues. 

Approved  in  Kennedy  v.  Duncklee,  1  Gray,  68,  holding  an  execution^ 
issued  while  judgment  debtor  is  imprisoned  under  a  commitment  on  a  prior 
ezeeution  upon  same  judgment,  is  void. 

Fractions  of  day  in  computation  of  time.    Note,  2  Ann.  Oas.  137. 
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15  How.  198-211,  14  !■.  E4.  660,  KANOUSE  ▼.  MABTIN. 

Term  ^'matter  In  dispute,"  used  in  section  12  of  Judidaiy  Act»  refers  to 
amount  claimed  by  plaintiff. 

Approved  in  Barber  v.  Boston  etc.  Co.,  145  Fed.  52,  action  on  case  to  re- 
cover two  thousand  dollars  damages  for  negligence  is  not  removable  though 
actual  damages  are  alleged  to  be  greater;  Oppenheimer  v.  Regan,  32  Mont.' 
119,  79  Pac.  698,  appl3ang  principle  in  denying  jurisdiction  of  justice  of 
peace  pver  action  against  sheriff  to  recover  damages,  penalty  and  interest; 
Moore  v.  Edgefield,  32  Fed.  499,  and  West  v.  Woods,  18  Fed.  666,  holding, 
in  courts  of  first  instance,  plaintiff ^s  declaration  in  presenting  his  claim 
is  sole  test  by  which  jurisdiction  is  to  be  decided ;  Hill  v.  Gordon,  45  Fed. 
277,  and  Yarde  v.  Baltimore  etc.  Ry.  Co.,  57  Fed.  914,  915,  holding,  where 
plaintiff  asks  for  damages  in  no  particular  amount,  defendant  cannot 
secure  a  removal  of  cause  by  averring  in  his  petition  the  matter  in  dispute 
exceeds  two  thousand  dollars;  Barber  v.  Kennedy,  18  Minn.  227,  where 
similar  terms  in  State  act  were  construed;  State  v.  Dolby,  49  N.  H.  487, 
6  Am.  Rep.  591,  where  amount  set  out  in  complaint  was  held  to  govern 
question  of  jurisdiction  in  prosecution  for  larceny  in  police  court;  Streeter 
v.  Connecticut  River  Lumber  Co.,  65  N.  H.  201,  18  Atl.  651,  where  refusal 
of  court  to  admit  evidence  as  to  amount  in  dispute,  for  purpose  of  deter- 
mining its  jurisdiction,  was  sustained;  Building  &  Loan  Assn.  v.  Price,  18 
Tex.  Civ.  App.  373,  46  S.  W.  94.  Bank  of  Arapahoe  v.  Bradley,  72  Fed. 
871,  19  C.  C.  A.  206,  and  Jones  v.  Rowley,  73  Fed.  289,  quaere,  whether, 
when  suit  is  for  large  tract  of  land,  and  defendant  in  possession  claims 
only  small  portion  and  disclaims  as  to  rest,  the  amount  in  dispute  is  valid 
of  whole  tract,  or  only  part  claimed  by  defendant. 

After  defendant  baa  filed  bis  petition  and  bond  for  removal  to  Federal 
court,  on  grounds  of  diverse  citizenship,  State  court  has  no  Jurisdiction  to  per- 
mit plaintlfr  to  amend  record  so  as  to  reduce  the  amount  in  dispute  below  tbe 
Federal  jurisdictional  sum. 

Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  S.  146,  48  L.  EcL 
913,  24  Sup.  Ct.  619,  upholding  Federal  jurisdiction  over  cross-bill  seeking 
to  recover  seventeen  hundred  dollars  due  on  contract  where  original  bill, 
dismissed  on  complainant's  own  motion,  asked  for  cancellation  of  agree- 
ment to  pay  two  thousand  and  twenty-five  dollars;  Hyde  v.  Victoria  Land 
Co.,  125  Fed.  972,  holding  25  Stat.  435,  providing  that  cause  removed  from 
State  court  shall  be  transferred  to  Circuit  Court  to  be  held  in  district 
where  such  suit  is  pending,  means  district  within  territorial  limits  of 
which  suit  is  pending  in  State  court;  Strattou's  Independence  v.  Sterrett, 
51  Colo.  30,  117  Pac.  355,  petition  to  State  court  for  removal  of  cause  to 
Federal  court  must  be  considered  on  review  though  not  incorporated  in  bill 
of  exceptions  and  no  exception  saved  to  ruling  of  court  refusing  it ;  Louis- 
ville etc.  R.  Co.  V.  Newman,  132  Ga.  525,  526,  26  L.  R.  A.  (N.  S.)  969,  64 
S.  E.  543,  State  court  has  no  jurisdiction  to  grant  plaintiff's  motion  to  dis- 
miss suit  after  petition  for  removal  by  nonresident  was  granted  by  State 
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Supreme  Court;  Childen  v  Lahann,  18  N.  M.  491,  138  Pac.  204,  question 
of  court's  jurisdiction  by  voluntary  appearance  should  be  tried  by  record 
and  not  by  other  evidence;  McCulioch  v.  Southern  Ry.  Co.,  149  N.  C.  311, 
62  S.  E.  1098,  jurisdiction  of  State  court  ceases  immediately  upon  filing* 
of  petition  and  bond  for  removal  to  Federal  court;  Ray  v.  Southern  Ry. 
Co.,  77  S,  C.  107,  57  S.  E.  637,  amendment  in  State  court  reducing  amount 
to  defeat  jurisdiction  of  Federal  court  cannot  be  allowed  after  filing  re- 
moval petition  and  bond;  Toung  v.  Southern  Bell  Tel.  &  Tel.  Co.,  75 
S.  C.  332,  9  Ann.  Cas.  940,  7  L.  B.  A.  (N.  S.)  501,  55  S.  E.  767,  where  suit 
was  removed  from  State  court  and  dismissed  by  Federal  court,  plain- 
tiff could  bring  action  in  State  court  for  amount  which  will  give 
State  court  exclusive  jurisdiction;  Akerly  v.  Vilas,  2  Biss.  113,  1  Abb. 
(U.  S.)  286,  Fed.  ,Cas.  119,  holding  where  record  and  petition  clearly  show 
party  is  entitled  to  have  cause  removed,  the  judge  of  State  court  has  no 
discretion  in  matter;  to  same  effect.  Hatch  v.  Chicago  etc.  Ry.  Co., 
6  Blatchf.  118,  Fed.  Cas.  6204;  Broadnax  v.  Eisner,  13  Blatchf.  370, 
Fed.  Cas.  1909;  if  defendant  does  all  that  is  necessary  to  secure  re- 
moval, he  can,  whether  State  court  makes  order  or  not,  perfect  removal 
by  entering  Federal  court  at  proper  time;  Wilson  v.  Western  Union  Tel. 
Co.,  34  Fed.  562,  holding  where  case  is  removable,  jurisdiction  of  Federal 
court  attaches  on  filing  of  required  petition  and  bond  in  State  court ;  Brig- 
ham  V.  C.  C.  Thompson  Lumber  Co.,  55  Fed.  884,  order  of  State  court  either 
granting  or  refusing  petition  for  removal  cannot  affect  jurisdiction  of  Fed- 
eral court;  Jones  v.  Foreman,  66  Ga.  381,  where  court  refused  to  permit 
plaintiff  to  amend  his  complaint  after  petition  had  been  filed  by  defend- 
ant to  remove  cause ;  Winslow  v.  Collins,  110  N.  C.  121,  122,  ;L4  S.  E.  513, 
and  Stanley  v.  Chicago  etc.  Ry.  Co.,  62  Mo.  511,  cases  similar  in  facts  to 
principal  case;  Beery  v.  Chicago  etc.  Ry.  Co.,  64  Mo.  534,  535,  where  court 
held  plaintiff  could  not  take  nonsuit  in  State  court  after  defendant  had 
filed  sufficient  petition  and  bond  for  removal  of  cause;  Bell  v.  Dix,  49 
N.  Y.  237,  right  to  remove  cause  does  not  depen^on  any  act  or  assent  of 
State  court;  Clarkson  v.  Manson,  18  Blatchf.  449,  4  Fed.  262,  Huskins  v. 
Cincinnati  etc.  Ry.  Co.,  37  Fed.  506,  3  L.  R.  A.  548,  Cookerly  v.  Great 
Northern  Ry.'Co.,  70  Fed.  280,  and  Upton  v.  New  Jersey  R,  R.  Co.,  25 
N.  J.  Eq.  376,  where  court  holds  that  when  jurisdiction  of  State  court  has 
once  attached  to  suit,  no  subsequent  change  in  condition  or  residence  of 
party  can  oust  it ;  Waite  v.  Phoenix  Ins.  Co.,  62  Fed.  770,  and  State  v. 
Doyle,  40  Wis.  189,  22  Am.  Rep.  695,  both  arguendo. 

Distinguished  in  Thompson  v.  Butler,  95  U.  S.  696,  24  L.  Ed.  542,  where 
plaintiff  after  verdict,  but  before  judgment,  ^ith  consent  of  defendant,  re- 
mitted such  part  of  verdict  as  to  make  judgment  for  an  amount  less  than 
was  necessary  to  give  Supreme  Court  jurisdiction;  Birdseye  v.  Shaeffer, 
37  Fed-  826,  removing  cause  does  not  absolutely  take  away  State  court's 
jurisdiction,  but  merely  holds  it  in  abeyance  while  cause  is  in  Federal 
courts;  Laird  v.  Connecticut  etc.  R.  R.,  55  N.  H.  378,  379,  20  Am.  Rep. 
217,  219,  where  petition  to  remove  cause,  filed  after  parties  had  both 
become  residents  of  same  State,  was  denied. 
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After  refusal  of  State  court  to  remove  cause,  defendant  Is  not  bound  to 
plead  to  its  jurisdiction,  since  its  rlfi^t  to  proceed  in  cause  ceased  on  his  filing 
a  snl&cient  petition  and  bond  for  removal. 

Approved  in  Home  Life  Ins.  Co.  v.  Dunn,  19  Wall.  224,  22  L.  Ed.  69, 
holding,  after  suit  has  been  properly  removed  to  Federal  court,  State  court 
has  no  longer  jurisdiction  over  it,  and  fact  that  party  appeared  therein  and 
contested  suit  will  not  prejudice  his  rights;  to  same  effect,  New  Orleans 
etc.  R.  R.  Co.  V.  Mississippi,  102  U.  S.  136,  26  L.  Ed.  96,  Baltimore  etc. 
R.  R.  Co.  V.  Koontz,  104  U.  S.  14,  26  L,  Ed.  646,  Fisk  v.  Union  Pacific 
R.  R.  Co.,  6  Blatchf .  380,  Fed.  Cas.  4827,  and  Taylor  v.  Shew,  54  N.  Y.  77, 
proceedings  in  State  court  after  defendant  has  perfected  his  right  of  re- 
moval are  coram  non  judice;  to  same  effect,  EUerman  v.  New  Orleans  etc. 
Ry.  Co.,  2  Woods,  125,  Fed.  Cas.  4382,  Dennis  v.  County  of  Alachua,  3 
Woods,  690,  Fed.  Cas.  3791,  and  Little  Rock  etc.  Ry.  Co.  v.  Iredell,  50 
Ark.  389,  8  S.  W.  22,  holding  State  court  has  no  jurisdiction  to  try  an 
issue  of  fact  on  petition  to  remove  cause;  Rosenfield  v.  Adams  Express 
Co.,  21  La.  Ann.  234,  proceedings  taken  in  State  conrt  after  erroneously 
denying  application  to  remove  cause,  are  void;  to  same  effect,  Herr3rford 
V.  Aetna  Ins.  Co.,  42  Mo.  151,  153,  and  Baltimore  etc.  Ry.  Co.  y.  Fulton, 
59  Ohio  St.  578,  44  L.  B.  A.  621,  53  N.  E.  265,  holding,  after  cause  is  prop- 
erly removed  to  Federal  court,  and  is  there  disposed  of  otherwise  than  on 
merits,  it  cannot  be  recommenced  in  State  court;  dissenting  opinion  in 
Johnson  v.  Brewers'  Assn.,  51  Wis.  582,  9  N.  W.  659,  majority  holding  a 
judgment  rendered  by  court  after  erroneously  refusing  an  application  to 
remove  cause  is  not  absolutely  void;  Ramsey  v.  Coolbaugh,  13  Iowa,  172, 
without  speciiil  application;  dissenting  opinion  in  Dunn  v.  Burlington  etc. 
Ry.  Co.,  35  Minn.  83,  27  N.  W.  453,  in  general  collection  of  authorities; 
Tod  V.  Farfield,  15  Ohio  St.  388,  where  constitutionality  of  act  iftx>viding 
for  removal  of  causes  arising  under  acts  done  by  command  of  the  presi- 
dent during  the  war  of  the  rebellion  was  afltened. 

Distinguished  in  Indiffnapolis  etc.  Ry.  Co.  v.  Risley,  50  Ind.  63,  where 
it  api^ared  defendant's  petition  for  removal  did  not  set  out  sufficient 
cause;  to  same  effect,  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  4,  7  Am. 
Rep.  289,  and  White  v.  Holt,  20  W.  Va.  807,  it  rests  with  rfourt  to  whom 
application  for  removal  is  made  to  determine  whether  petition  sets  out 
sufficient  cause. 

Removal  of  causes,  when  State  court  loses  jurisdiction.    Note,  23  Am. 
Rep.  143,  144. 

State  appellate  court  has  Jurisdiction  to  hear  an  appeal  from  order  of 
lower  court  refusing  to  grant  a  petition  for  removal  of  cause  to  Federal  courts. 
Approved  in  Burson  v.  National  Bank,  40  Ind.  177,  13  Am.  Rep.  288, 
and  Akerly  v.  Vilas,  24  Wis.  169,  170,  1  Am.  Rep.  170,  171,  in  both  of 
which  appeal  was  taken  from  order  granting  petition  for  removal;  Henen 
V.  Baltimore  &  0.  Ry.  Co.,  17  W.  Va.  890,  891,  894,  holding  order  of 
inferior  State  court  removing  cause  to  Federal  court  is  reviewable  by  writ 
of  error  by  State  Court  of  Appeals. 
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Distinguished  in  Durham  v.  Southern  Life  Ins.  Co.,  46  Tex.  188,  hold- 
ing no  appeal  lies  from  order  removing  cause,  since  there  is  no  final  judg- 
ment in  contemplation  of  law. 

If  State  court  entertains  Jurisdiction  of  cause  after  petition  and  bond  for 
removal  have  been  filed,  the  judgment  of  highest  State  courts  aflLrmlng  such 
action  is  reviewable  by  the  Federal  Supreme  Court. 

Approved  in  Hough  v.  Western  Transp.  Co.,  1  Biss.  427,  Fed.  Cas.  6724, 
where  United  States  Circuit  Court  holds  it  has  no  power  to  review  deci- 
sion of  State  court  refusing  to  allow  petition  to  remove  cause;  Galpin  v. 
Critehlow,  112  Mass.  346,  where  it  was  held  cause  could  not  be  removed 
to  Federal  court  after  it  had  been  tried  in  State  court  on  its  merits, 
although  such  trial  had  resulted  in  disagreement  of  jury. 

Explained  and  distinguished  in  Pennsylvania  Co.  v.  Bender,  148  U.  S. 
260,  87  L.  Ed.  442,  13  Sup.  Ct.  593,  holding,  when  petition  for  removal  is 
defective  and  is  denied  by  State  court,  which  proceeds  to  trial  and  judg- 
ment on  merits,  and  cause  is  taken  to  State  appellate  court,  where  judg- 
ment below  is  affirmed,  no  Federal  question  arises. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  518. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  51. 

Miscellaneous.  Cited  in  Edwards  v.  Elliott,  21  Wall.  552,  22  L.  Ed.  490, 
Scott  V.  Hull,  14  Ind.  138,  and  Du  Viver  v.  Hopkins,  116  Mass.  128,  17 
Am.  Bep.  145,  erroneously. 

15  How.  212-2S2,  14  Ifc  Bd.  665,  BBOOE8  ▼.  FISKB. 

In  determining  the  scope  of  a  patent,  the  claim  Is  not  to  be  taken  alone, 
but  In  connection  with  specifications  and  drawings;  the  latter  are  to  be  ex- 
amined for  purpose  of  Intrepretlng  claim. 

Approved  in  Bates  v.  Coe,  98  U.  S.  38,  25  L.  Ed.  71,  and  Stephenson  v. 
Allison,  123  Ala.  449,  26  South.  293,  both  following  rule;  American  Steel 
Foundries  v.  Wolff  Truck  Frame  Co.,  189  Fed.  603,  peculiar  form  of  open- 
ing in  mechanical  device  was  incorporated  in  specifications  by  reference 
to  drawings;  Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172 
Fed.  665,  97  C.  C.  A.  187,  where  terms  used  in  claim  for  patent  are  not 
technical  terms  in  particular  act,  specifications  may  be  referred  to  for 
purpose  of  ascertaining  meaning;  Holly  v.  Vergennes  Machine  Co.,  18 
Blatchf.  330,  4  Fed.  78,  applying  rule  to  patents  for  city  water  works 
system  and  for  safety  valve  for  street  water-pipes;  Gottfried  v.  Best 
Brewing  Co.,  10  Fed.  Cas.  853,  construing  patent  for  pitching  barrels. 

Wbere  a  machine  has  different  known  parts,  and  a  particular  result  Is 
obtained  iiy  a  union  of  them  all,  arranged  with  reference  to  each  other,  the 
use  of  certain  of  these  parts  with  others  substantially  different,  although  same 
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result  18  obtained,  does  not  make  the  same  maclilne,  and  there  is  no  inMng«- 
ment. 

Approved  in  Gould  v.  Rees,  15  Wall.  194,  21  L..  Ed.  41,  where  similar  state 
of  facts  were  presented  to  court;  Reedy  v.  Scott,  23  Wall.  367,  23  L.  Ed. 
Ill,  in  sustaining  the  action  of  an  arbitrator  who  had  adopted  this  rule 
as  a  rule  of  decision  in  determining  whether  a  patent  had  been  infringed; 
Huber  v.  N.  0.  Nelson  Co.,  148  U.  S.  291,  37  L.  Ed.  454.  13  Sup.  Ct.  610, 
holding  a  claim  for  a  reissue  which  leaves  out  an  essential  element  of  the 
combination  as  shown  by  original  patent,  is  invalid;  Nicholson  Pavement 
Co.  V.  Hatch,  4  Sawy.  696,  Fed.  Cas.  10,251,  where  use  of  part  of  com- 
plainant's patent  in  connection  with  new  discoveries  was  held  no  infringe- 
ment; Hill  V.  Sawyer,  24  Blatchf.  435,  31  Fed.  286»  where  some  of  plain- 
tiff's combinations  were  combined  with  new  ones,  held  no  infringement; 
Hale  V.  Stimpson,  11  Fed.  Cas.  188,  following  rule ;  Gill  v.  Wells,  22  Wall. 
28,  22  L.  Ed.  711,  holding  further  as  to  when  substituted  parts  are  equiv- 
alent to  parts  already  patented ;  Miller  v.  Eagle  Mfg.  'Co.,  151  U.  S.  208, 
38  L.  Ed.  131,  14  Sup.  Ct.  319,  construing  Wright  patent  for  wheel  cul- 
tivators; Cimiotte  Unhairing  Co.  v.  American  Fur  Refining  Co.,  198 
U.  S.  414,  49  L.  Ed.  1107,  25  Sup.  Ct.  697,  Sutton  patent  No.  383,258/  for 
machine  for  plucking  furs,  not'  infringed  by  machine  using  movable  bai 
for  fixed  stretcher  bar;  Herzog  v.  New  York  Telephone  Co.,  172  Fed.  430, 
Herzog  patent  for  electric  signaling  apparatus  used  in  hotels  is  valid  and 
is  not  infringed  by  system  used  in  telephone  exchange,  where  principle  of 
operation  is  different;  H.  F.  Brammer  Mfg.  Co.  v.  Witte  Hardware  Co., 
159  Fed.  728,  86  C.  C.  A.  202,  absence  of  single  essential  mechanical  ele- 
ment of  patented  combination  is  fatal  to  claim  of  infringement;  Union 
Steam  Pump  Co.  v.  Battle  Creek  etc.  Co.,  104  Fed.  343,  43  C.  C.  A.  560, 
upholding  Frost  patent  No.  428,692,  for  improvements  in  steam  valves, 
and  holding  it  not  infringed  by  Metcalf  patent  No.  442,905,  In  re  Gardner, 
32  App.  D.  C.  251,  claim  for  patent  for  vapor  register  rejected  as  func- 
tional. 

Distinguished  in  Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole 
Mach.  Co.,  61  Fed.  963,  10  C.  C.  A.  194,  holding  Reece  patent  No.  240,546, 
for  improvements  in  button-hole  machines,  valid  and  infringed. 

Right  to  patent  for  new  combination  of  machines  or  processes.     Note* 
20  E.  B.  0.  158. 

Miscellaneous.  Cited  in  Goodyear  v.  Providence  Rubber  Co.,  2  Cliff. 
376,  Fed.  Cas.  5583,  as  bearing  on  question  as  to  proof  necessary  to  show 
fraud  in  obtaining  patents ;  Whitely  v.  Swayne,  29  Fed.  Cas.  1049,  without 
application  of  any  point  decided. 

15  How.  233-252,  14  K  Ed.  674,  NOBTHEBN  IND.  B.  B.  00.  y.  IfflOHiaAK 
OENTBAIa  B.  B.  00. 

Bight  of  defendant  sued  in  Oizcoit  Oonrt  to  be  sued  in  district  Of  bla  resi> 
donee  may  be  waived. 
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Approved  in  Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2  Woods,  465,  Fed.  Cas. 
17,776,  holding  defendant  corporation  had  waived  its  privilege  to  be  sued 
in  district  of  its  residence. 

When  subject  matter  of  rontroversy  is  local,  as,  a  suit  to  retain  or  ohtain 
compensation  for  a  nuisance  or  tort  to  real  property,  which  lies  heyond  the 
limit  of  the  district,  no  Jurisdiction  attaches  to  Circuit  Court  sitting  within 
district  so  one  railroad  cannot  sue  another  to  restrain  the  other  from  crossing 
its  line,  in  a  district  other  than  that  where^e  particular  property  lies. 

Approved  in  The  Atlantic  City,  220  Fed.  282,  136  C.  C.  A.  297,  admiralty 
court  has  jurisdiction  to  determine  validity  and  rank  of  nonmaritimo 
claims  against  fund  remaining  in  registry  after  paypient  of  maritime  liens; 
Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co.,  219  Fed.  47,  133 
C.  C.  A.  151,  action  of  ejectment  under  Kentucky  code  is  local  and  can  be 
maintained  in  Federal  court  in  district  where  property  is  situated  without 
r^ard  to  residence  of  pailies;  Columbia  River  Packers*  Assn.  v.  Mc- 
Gowan,  219  Fed.  377,  134  C.  C.  A.  461,  action  to  enjoin  placing  of  set-nets 
in  channel  of  Columbia  River  interfering  with  complainant's  right  to  use 
drag-nets  was  dismissed  by  Federal  court  for  western  district  of  Wash- 
ington for  want  of  jurisdiction,  as  both  property  injured  and  nuisance 
were  within  territorial  limits  of  Oregon;  Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.,  191  Fed.  911,  action  of /trespass  to  recover  dam- 
ages for  injury  to  land  by  cutting  and  removing  timber  is  local  and  can 
only  be  maintained  in  Federal  court  in  district  in  which  land  is  situated; 
Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  254,  venue  of  action  by  owner 
of  forest  lands  in  Georgia  to  abate  nuisance  of  smoke  and  fumes  from 
defendant's  smelters  in  Tennessee  is  in  district  where  nuisance  is  located; 
Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  179  Fed.  557,  ejectment  in  local 
action  can  be  brought  in  Federal  court  in  district  where  land  lay  though 
both  plaintiff  and  defendant  are  nonresidents;  Miller  &  Lux  v.  Rickey, 
127  Fed.  579,  holding  suit  brought  to  enjoin  defendant  from  diverting,  in 
California,  waters  flowing  down  river  having  source  in  that  State  and 
flowing  through  Nevada,  where  complainants'  lands  are  situated,  is  transi- 
tory action,  so  that  Nevada  court,  having  acquired  jurisdiction  of  defend- 
ant's person,  has  jurisdiction  to  try  same;  Cowell  v.  City  Water-Supply 
Co.,  9i  Fed.  770,  holding  suit  to  cancel  mortgage  may  be  maintained  in 
district  where  property  is  situated;  Irrigation  Land  etc.  Co.  v.  Hitchcock, 
28  App.  D.  C.  597,  court  of  district  has  no  jurisdiction  to  enjoin  Secretary 
of  Interior  from  trespassing  ujDon  lands  in  Arizona  in  carrying  out  irriga- 
tion act;  Montesano  Lumber  Co.  v.  Portland  Iron  Works,  78  Or.  64,  152 
Pac.  247,  action  for  trespass  on  real  property  in  Washington  cannot  bo 
maintained  in  courts  of  Oregon ;  Burton-Lingo  Co.  v.  Patton,  15  N.  M.  311, 
27  L.  B.  A.  (N.  S.)  420,  107  Pac.  681,  in  action  on  fire  insurance  policy  in 
Texas  by  assignee,  having  released  mechanic's  lien  on  property  in  New 
Mexico,  insurance  company  could  not  be  subrogated  to  plaintiff's  rights 
in  lien  upon  payment  of  policy,  as  lien  was  statutory  and  enforceable  only 
in  New  Mexico;  American  etc.  Colony  Co.  v.  Schaler,  34  Tex.  Civ.  566, 
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79  S.  W.  374,  Texas  courts  cannot  forfeit  charter  of  Indiana  corporation 
organized  to  operate  in  land  in  Texas;  Lindsley  v.  Union  etc.  Min.  Co., 
26  Wash.  304,  66  Pac.  383,  holding  mere  fact  that  parties  are  before  court 
of  equity  does  not  give  it  jurisdiction  to  enjoin  trespass  or  waste  in  mine 
located  in  foreign  jurisdiction;  Tennant's  Heirs  v.  Fretts,  67  W.  Va.  573, 
,  140  Am.  St.  Bep.  979,  29  L.  B.  A.  (N.  S.)  625,  68  S.  E.  389,  equity  court 
;•  of  West  Virginia  has  jurisdiction  of  action  to  quiet  title  to  land  in  West 
Virginia  and  may  serve  process  upon  nonresident  by  publication;  Carpen- 
ter V.  Strange,  141  U.  S.  106,  »  L.  Ed.  648,  11  Sup.  Ct.  966,  holding 
Supreme  Court  of  New  York  had  no  authority  to  decree  a  deed  to  land  in 
Tennessee  void;  EUenwood  v.  Marietta  Chair  Co.,  158  U.  S.  107,  89  L,  Ed. 
914,  15  Sup.  Ct.  771,  in  affirming  action  of  Circuit  Court  for  district  of 
Ohio  in  striking  from  its  docket  action  for  trespass  on  lands  in  West 
Virginia;  United  States  v.  Southern  Pac.  Co.,  63  Fed.  485,  in  suit  by 
United  States  to  quiet  title,  court  of  district  in  which  land  is  situated  has 
jurisdiction,  although  defendants  be  not  residents  of  that  district;  Eaton 
etc.  Ry.  Co.  v.  Hunt,  20  Ind.  465,  holding  Ohio  courts  have  no  jurisdiction 
to  foreclose  mortgage  on  property  located  in  Indiana;  Texas  etc.  Ry.  Co. 
V.  Gay,  86  Tex.  586,  587,  26  L.  B.  A.  56,  57,  26  S.  W.  603,  604,  in  holding 
court  cannot  confer  on  receiver  power  outside,  of  territory  over  which  it 
has  jurisdiction;  Compton  v.  Jessup,  68  Fed.  305,  15  C.  C.  A.  397,  and 
Baltimore  B.  ft  L.  Assn.  v.  Alderson,  90  Fed.  147,  32  C.  C.  A.  542,  both 
arguendo. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207 
Fed.  7,  124  C.  C.  A.  573,  Federal  court  in  Kentucky  where  railroad  was 
incorporated  had  jurisdiction  to  enjoin  railroad  from  interfering  with 
operation  of  complainant's  lines  in  Kentucky  and  other  States,  since  action 
was  not  local  and  defendant  was  before  court;  California  Development  Co. 
V.  New  Liverpool  Salt  Co.  (Salton  Sea  Cases),  172  Fed.  812,  97  C.  C.  A. 
214,  court  of  equity  having  jurisdiction  of  parties  may  enjoin  continuing 
injury  to  real  property  within  its  jurisdiction  by  flooding  caused  by  im- 
proper construction  of  intakes  in  Mexico. 

Forum  in  which  action  for  damages  to  realty  must  be  brought.    Note, 

3  Ann.  Cas.  344. 

• 
Chancery  having  authority  to  act  In  personam  may  Indirectly  act  upon. 

real  estate  sltuale  in  a  foreign  country  by  reason  of  Its  authority  over  the 

^.person. 

I  Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  622,  56  L.  Ed.  578» 
.32  Sup.  Ct.  340,  equity  having  jurisdiction  of  person  may  enjoin  Federal 
officer  in  establishing  harbor  lines  from  violating  rights  of  complainant 
in  regard  to  property  not  within  its  jurisdiction;  Rickey  Land  etc.  Co.  ▼. 
Miller  &  Lux,  218  U.  S.  261,  54  L.  Ed.  10S8,  31  Sup.  Ct.  U,  where  riparian 
rights  of  several  parcels  of  land  in  different  States  but  on  same  river  are 
involved,  courts  of  both  States  have  concurrent  jurisdiction  and  court  first 
seized  should  proceed  to  determination  without  interference;   Bryan  v. 
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Bliss-Cook  Oak  Co.,  178  Fed.  220,  101  C.  C.  A.  577,  probate  court  in 
Mississippi  could  not  authorise  sale  of  lands  in  Arkansas ;  Moore  v.  Jaeger, 
2  McAr.  (D.  C.)  471,  applying  rule  and  holding  where  i)erson  executes 
deed  of  trust  upon  real  estate  to  secure  indebtedness  to  complainant,  and 
subsequently  purchases  outstanding  titles  to  defraud  complainant,  equity 
will  decree  that  such  titles  be  held  in  trust  for  complainant;  Fall  v.  Fall, 
75  Neb.  130,  121  Am.  St.  Rep.  767,  113  N.  W.  179,  divorce  decree  in  Wash- 
ington ordering  husband  to  convey  one-half  interest  in  land  in  Nebraska 
is  binding  upon  person  only  and  does  not  affect  title  to  land ;  Robinson  v. 
Johnson  (Tenn.  Ch.  App.),  52  8.  W.  705,  holding  equity  court  cannot 
compel  heirs  to  transfer  land  situated  in  another  State  to  special  adminis- 
trator to  be  appointed  by  court,  so  as  to  sell  land  to  pay  debts  of  estate; 
Willey  V.  Decker,  11  Wyo.  540,  100  Am.  St.  Rep.  9S9,  73  Pac.  223,  uphold- 
ing District  Court's  jurisdiction  to  restrain  diversion  of  water  by  means 
of  ditch  in  Montana,  and  by  it  carrying  water  to  land  in  Wyoming;  Wilmer 
V.  Atlanta  etc.  Ry.  Co.,  2  Woods,  419,  Fed.  Cas.  17,775,  holding  Circuit 
Court  for  district  of  Georgia  has  jurisdiction  to  appoint  a  receiver  for 
entire  line  of  company's  road,  whether  within  or  without  State;  United 
States  V.  Maxwell  Land  Co.,  5  N.  M.  304,  S  L.  R.  A.  752,  21  Pac.  155,  where 
it  was  held  the  United  States  Circuit  Court,  sitting  in  ColorS&o,  had 
jurisdiction  of  bill  to  set  aside,  on  ground  of  fraud,  patent  to  land  in  New 
Mexico,  the  court  having  obtained  jurisdiction  of  defendants;  Texas  etc. 
Ry.  Co.  V.  Gay,  86  Tex.  589,  592,  25  L.  R.  A.  58,  69,  26  S.  W.  605,  606,  and 
Chapman  v.  Pittsburg  etc.  R.  R.  Co.,  26  W.  Va.  309,  arguendo. 

Explained  in  Lynde  v.  Columbus  etc.  Ry.  Co.,  57  Fed.  997,  holding  decree 
of  State  court  foreclosing  mortgage  on  railroad  situated  partly  in  two 
States  has  no  extraterritorial  operation,  i.  e.,  its  mere  judgment  is  not 
bar  to  suit  in  other  State,  between  same  parties,  to  foreclose  same  mort- 
gage there;  Miller  v.  Birdsong,  7  BaSt.  537,  applying  rule  where  land 
situated  in  another  State. 

Jurisdiction  over  foreigners  and  their  property;    Note,  76  Am.  Dec. 

671. 
Injunction  against  trespass  on  realty  situate  in  another  state.    Note, 

8  Ann.  Cas.  520. 
Equity  jurisdiction  over  suits  affecting  realty  outside  state.    Note, 

69  L.  R.  A.  675,  689. 
Jurisdiction  to  enjoin  acts  as  to  realty  in  another  State.    Note,  7 

L.  R.  A.  (N.  S.)  115. 

Oircoit  Court  cannot  entertain  Jurisdiction  of  a  cause  when  the  relief 
asked  would  vitally  effect  a  person  who  cannot  he  made  a  party  because  of 
residence  without  the  district. 

Approved  in  Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  828,  83 
C-  C.  A.  536,  prior  agreement  to  convey  property  to  third  person  not  party 
to  8oit  is  no  defense  in  action  for  specific  performance  of  subsequent 
agreement  to  convey  same  property  as  decree  cannot  bind  such  third 
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party;  McConnell  v.  Dennis,  163  Fed.  660,  82  C.  C.  A.  601,  in  suit  to  enjoin 
defendant  from  proceeding  under  oil  and  gas  lease  obligating  defendant 
to  pay  royalties  to  owner  of  land,  where  complainant's  right  to  relief  is 
based  on  invalidity  of  lease,  land  owner  is  indispensable  party;  dissentinq: 
opinion  in  In  re  Wood,  210  U.  S.  261,  52  L.  Ed.  1052,  28  Sup.  Gt.  621, 
majority  holding  that  referee  in  bankruptcy  could  issue  citation  to  non- 
resident attorneys  to  appear  and  show  cause  for  payment  for  services  to 
be  rendered  in  bankruptcy  proceeding;  Florence  Machine  Co.  v.  Singer  Co., 
8  Blatchf.  128,  Fed.  Cas.  4884,  and  Brigham  v.  Luddington,  12  Blatchf. 
241,  Fed.  Cas.  1874,  where  bill  was  dismissed  because  certain  interested 
parties  were  not  made  defendants,  although  if  they  had  been,  the  juris- 
diction of  court  would  have  been  ousted;  Myers  v.  Dorr,  13  Blatchf.  28. 
Fed.  Cas.  9988,  following  rule ;  Barney  v.  Baltimore,  6  Wall.  286,  18  L.  Ed. 
827,  and  Litchfield  v.  The  Register,  1  Woolw.  306,  Fed.  Cas.  8388,  holding 
parties,  whose  interest  in  suit  and  relief  sought  is  so  bound  up  with  that 
of  other  parties  that  their  legal  presence  in  proceedings  is  absolutely  neces- 
sary, mVist  be  brought  before  court,  or  it  will  refuse  to  entertain  suit. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Marshall  v.  Baltimore 
etc.  Ry^Co.,  16  How.  360,  14  L.  Ed.  968,  as  not  deciding  the  question  as 
to  power  of  corporations  to  sue  in  Federal  courts  beyond  state  of  their 
location ;  Phoenix  Ins.  Co.  v.  Commonwealth,  6  Bush,  73,  96  A^^  I^^c.  838, 
erroneously. 

16  How.  252-272,  14  !■.  Ed.  683,  COBNINO  Y.  BUBDEN. 

Distinction  between  a  patent  for  the  product  of  a  process,  and  one  for 
product  of  a  macMne  discussed. 

Approved  in  Burrell  v.  Elgip  Creamery  Co.,  96  Fed.  236,  holding  Laur- 
ence patent  No.  296,180,  for  proeess  of  treating  milk  void  for  want  of 
invention;  Excelsior  Needle  Co.  v.  Union  Needle  Co.,  23  Blachtf.  161,  32 
Fed.  223,  Pittsburgh  Reduction  Co.  v.  Cowles  Co.,  55  Fed.  316,  Chicafiro 
Sugar  Co.  v.  Pope  Glucose  Co.,  84  Fed.  981,  28  C.  C.  A.  694,  Carnegie  Steel 
Co.  V.  Cambria  Iron  Co,  89  Fed.  764,  and  Badische  v.  Kalle,  94  Fed.  171, 
all  arguendo. 

Means  or  method  of  obtaining  a  result,  when  not  effected  by  meclianiflm 
or  mechanical  combinations,  is  patentable  as  a  process. 

Approved  in  Chadeloid  Chemical  Co.  v.  F.  W.  Thurston  Co.,  220  Fed. 
688,  patent  for  paint  and  varnish  remover  and  process  of  making  not 
anticipated  nor  invalid  because  of  prior  use;  National  Metal  Molding  Co. 
V.  Flexible  Conduit  Co.,  216  Fed.  390,  patents  for  making  armored  cable 
And  for  process  of  armoring  cable  are  valid ;  Lovell-McConnell  Mfg.  Co.  v. 
Automobile  Supply  Mfg.  Co.,  212  Fed.  204;  patents  relating  to  signaling 
or  alarm  horns  for  use  on  automobiles,  launches  and  fire  engines  disclose 
patentable  inventions;  Ball  v.  Coker,  210  Fed.  281,  127  C.  C.  A.  126, 
patent  for  hulling  cotton-seed,  involving  no  more  than  operation  of  well* 
known  hulling  machine,  is  void  for  lack  of  invention;  Young  y.  Burley, 


706  CORNING  v.  BURDEN.  15  How.  252-272 

200  Ped.  261,  118  C.  C.  A.  368,  patent  for  decorating  pottery  is  void  for 
lack  of  invention,  where  process  was  nsed  before  for  marking  names  on 
heavy  stoneware;  San  Francisco  Cornice  Co.  v.  Beyrle,  195  Fed.  518,  619, 
115  C.  C.  A.  426,  Beyrle  patent  for  process  of  casing  wooden  moldings  with 
metal  effecting  saving  in  labor,  time  and  materials  discloses  invention; 
Expanded  Metal  Co.  v.  Bradford,  136  Fed.  873,  upholding  Golding  patent 
No.  527,242,  for  process  of  making  open  metal  work;  In  re  Weston,  17 
App.  D.  C.  436,  438,  process  of  mechanical  nature  for  making  electrical 
measuring  instrument  is  patentable;  New  Process  Co.  v.  Maus,  122  U.  S. 
427,  SO  L.  Bd.  1198,  7  Sup.  Ct.  1313  (reversing  20  Fed.  729),  where  process 
for  making  beer  was  held  patentable;  Telephone  Cases,  126  U.  S.  533, 
31  L.  Ed.  989,  8  Sup.  Ct.  781  (afiirming  16  Fed.  453),  sustaining  the  patent 
for  the  process  of  transmitting  speech  by  electricity;  Piper  v.  Brown,  1 
Holmes,  22,  Fed.  Cas.  11,180,  where  process  for  preserving  fish  was  held 
patentable;  Bridge  v.  Brpwn,  1  Holmes,  58,  Fed.  Cas.  1857,  a  patent  for 
a  new  and  useful  process,  covers  all  machinery  or  apparatus  which  will 
accomplish  the  same  purpose  in  substantially  the  same  way;  New  Process 
Co.  V.  Koch,  21  Fed.  582,  holding  where  patent  for  a  machine  whose  use 
necessarily  involves  the  production  of  a  certain  process,  no  other  person 
can  acquire  a  patent  for  such  process;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  31  Fed.  910,  where  process  for  making  celluloid  was  held 
patentable  novelty;  Tilghman  v.  Proctor,  102  U.  S.  722,  26  L.  Ed.  285, 
Boyd  V.  Cherry,  4  McCrary,  74,  50  Fed.  282,  and  Bonsack  Mach.  Co.  v. 
Elliot,  63  Fed.  837,  all  arguendo. 

Modified  in  Melvin  v.  Thomas  Potter  Sons  &  Co.,  91  Fed.  152,  holdini^ 
it  not  essential  to  patentability  that  process  effect  a  chemical  change  in 
substance  operated  upon. 

Distinguished  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  382,  53 
L.  Ed.  1040,  29  Sup.  Ct.  652,  Golding  patent  for  process  for  expanding 
metal  was  substantial  improvement  of  art  involving  mechanical  operation 
and  producing  new  and  useful  result  independently  of  mechanism,  and  is 
valid ;  Wells  Glass  Co.  v.  Henderson,  67  Fed.  935,  15  C.  C.  A.  84,  holding, 
purely  mechanical  process,  involving  no  chemical  or  other  elemental  action 
which  is  separable  from  function  of  mechanical  devices  used  to  produce 
result,  is  not  patentable;  Phillips  v.  Kochert,  31  Fed.  40,  where  plaintiff's 
claim  for  patent  on  process  failed  for  want  of  novelty ;  also,  to  same  effect, 
Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60  Fed.  413,  9  C.  C.  A.  42. 

Right  to  patent  for  application  of  old  mechanical  process  or  contriv- 
ance to  analogous  purpose.    Note,  20  £.  B.  C.  123. 

Right  to  patent  for  new  process.    Note,  20  £.  B.  C.  131,  132. 

Patent  cannot  be  had  for  the  function  or  abstract  effect  of  a  machine. 
Approved  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S.  425,  46 
L.  EcL  981,  22  Sup.  Ct.  707,  construing  Jones'  patent  No.  404,414,  for 
ventilating  barrel  made  of  sheet  of  veneer;  Farmers'  Mfg.  Co.  v.  Spruks 

IV--45 
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Mfg.  Co.,  119  Fed.  597,  holding  East  patent,  No.  420,021,  for  ventilat- 
ing barrel  made  of  sheet  of  yeneer,  void  for  want  of  patentable  novelty; 
Tompkins  v.  St.  R^s  Paper  Co.,  226  Fed.  747,  patent  for  proeess  of 
making  paper  8toc](  by  treating  materials  chemically  is  not  mere  func- 
tion; Union  Special  Mach.  Co.  v.  Singer  Mfg.  Co.,  215  Fed.  602,  patent 
for  changing  stitch  of  sewing-machine  at  will  of  operator  without  stopping 
machine  must  receive  narrow  construction'.  United  States  Consol.  Seeded 
Raisin  Co.  v.  Sehna  Fruit  Co.,  195  Fed.  270, 115  C.  C.  A.  234,  patent  of  proeess 
for  treating  raisins,  involving  nothing  but  functions  or  operative  effect  of 
machines  already  patented,  is  void ;  Johnson  Furnace  &  Engineering  Co.  v. 
Western  Furnace  Co.,  178  Fed.  824,  102  C.  C.  A.  267,  Johnson  patent  for 
grate  is  not  infringed  by  Parkinson  patent  performing  same  function, 
where  mechanism  is  substantially  different;  Denning  Wire  &  Fence  Co.  v. 
American  Steel  &  Wire  Co.,  169  Fed.  795,  95  C.  C.  A.  259  (affirming  Amer- 
ican Steel  &  Wire  Co.  v.  Denning  Wire  &  Fenc^  Co.,  160  Fed.  110,  111), 
Bates  patent  for  machine  for  making  woven  wire  is  not  for  mode  of  oper- 
ation or  function,  but  for  machine  itself,  and  is  valid;  A.  B.  Dick  Co.  ▼. 
Henry,  160  Fed.  692,  Dick  patent  for  process  of  duplicating  typewritten 
work  by  use  of  stencil  made  by  typewriter  is  void  as  covered  by  another 
patent,  except  as  to  function  of  typewriter;  Cameron  Septic  Tank  Co.  v. 
Village  of  Saratoga  Springs,  151  Fed.  261,  Cameron  patent  for  liquefying 
sewage  was  void  for  lack  of  invention  where  two  processes  were  old  and 
third  was  process  of  nature;  Los  Angeles  Art  Organ  Co.  v.  ^olian  Co., 
143  Fed.  884,  75  C.  C.  A.  88,  Tremaine  &  Pain  patent  No.  552,796,  for 
improvements  in  mechanical  musical  instruments  is  valid,  infringed  by 
Fleming  patent  No.  659,442;  Manhattan  etc.  Co.  v.  Helios-Upton  Co.,  135 
Fed.  788,  Baker  patent  No.  684,165,  for  method  of  regpilating  electric  cir- 
cuits, is  void;  National  Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  106  Fed.  709,  45  C.  C.  A.  544,  holding  Hein  patent  No.  361,009, 
claim  2,  for  brake-beam  anticipates  Hein  patent  No.  480,194,  claims  1,  5,  7; 
Powell  V.  Leicester  Mills  Co.,  103  Fed.  485,  holding  Powell  patent  No. 
510,934,  claims  1  and  2,  for  improvement  in  web-holder  for  knitting- 
machine,  held  not  infringed  by  Bennor  patent  No.  557,641;  National  Hol- 
low Brake  Beam  Co.  v.  Interchangeable  Brake  Beam  Co.,  99  Fed.  767,  hold- 
ing Hein  patent  No.  480,194,  for  brake-beam  void  for  want  of  patentable 
novelty;  Plumb  v.  New  York  etc.  R.  Co.,  97  Fed.  649,  holding  McKenna 
patent  No.  348,289,  for  air-brake  attachment,  void  for  want  of  patentable 
novelty;  In  re  Tallmadge,  37  App.  D.  C.  593,  patent  for  "automatic  ac- 
counting system"  to  prevent  errors  in  double  entry  account  was  rejected 
as  functional;  In  re  Wright,  34  App.  D.  C.  204,  patent  for  process  of  hard- 
ening cast  iron  by  introduction  of -powdered  material  into  molten  metal 
by  use  of  machine  is  anticipated  by  patent  for  similar  process,  except  as 
to  function  of  machine  not  patentable;  Pein  v.  Miznerr,  41  Ind.  App.  258, 
83  N.  E.  786,  factory  act  requiring  "all  vats,  pans,  saws,  planers,  cogs  .  .  . 
and  machinery  of  every  description"  to  be  guarded  includes  mangle  in 
laundry ;  McCamey  v.  Bettendorf  Axle  Co.,  156  Iowa,  430,  136  N.  W.  924, 
in  action  by  employee  for  injuries  caused  by  traveling  crane^  factoiy  act 
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requiring  saws,  planers  and  machinery  of  every  description  to  be  guarded 
includes  traveling  crane;  Goss  Printing  Press  Co.  v.  Scott,  134  Fed.  884, 
aigaendo;  Risdon  Locomotive  Works  v.  Medart,  158  U.  S.  77,  89  L.  Ed. 
903, 15  Sup.  Ct.  749,  where  operation  of  a  machine  for  more  perfect  manu- 
facture of  certain  pulleys  was  held  not  patentable ;  McKay  v.  Jackman,  20 
Blatchf .  471,  12  Fed.  618,  where  the  process  of  sewing  shoes  in  a  particu- 
lar method  was  held  not  to  be  an  invention,  although  the  machine  for  so 
sewing  was ;  Gage  v.  Kellogg,  23  Fed.  894,  holding  there  caiyiot  be  in  same 
patent  a  claim  for  a  machine  and  a  claim  for  the  process  of  using  machine ; 
Pratt  V.  Thompson  etc.  Spice  Co.,  83  Fed.  518,  holding  process  f»>r  clean- 
ing nuts,  not  patentable,  since  it  consists  in  application  of  old  substances 
by  new  machine,  and  no  claim  is  made  for  machine ;  Knapp  v.  Moras,  150 
U.  S.  228,  37  L.  Ed.  1062,  14  Sup.  Ct.  84,  arguendo;  Magin  v.  Karle,  150 
U.  S.  392,  37  L.  Ed.  1120,  14  Sup.  Ct.  155,  where  court  holds  a  particular 
apparatus  for  cooling  and  drawing  beer  not  a  patentable  novelty;  West- 
inghonse  v.  Boyden  Brake  Co.,  170  U.  S.  555,  42  L.  Ed.  1143,  18  Sup.  Ct. 
715,  Burden  v.  Coming,  4  Fed.  Cas.  707,  Union  Gas-Engine  Co.  v.  Doak, 
88  Fed.  89,  and  Societe  etc.  Pasteur  v.  Allen,  84  Fed.  828,  all  arguendo; 
Tabcr  etc.  Photograph  Co.  v.  Marceau,  87  Fed.  873,  where  court  holds 
infringement  is  determined,  not  by  result  accomplished,  but  by  means 
employed  in  attaining  result;  Blakesley  Novelty  Co.  v.  Connecticut  Co., 
78  Fed.  481,  arguendo. 

Distinguished  in  Arkell  ▼.  Hurd  Bag  Co.,  7  Blatchf.  477,  Fed.  Cas.  532, 
holding,  a  paper  bag  made  with  a  peculiar  flexible  top  is  a  patentable 
invention. 

Patent  shonld  be  constnied  liberally,  so  as  to  sustain  the  Just  claim  of  the 
tDventor. 

« 

Approved  in  Winans  v.  Denmead,  15  How.  342,  14  L.  Ed.  722,  in  con- 
struing specifications;  also  Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
795,  19  L.  Ed.  568,  and  Singer  v.  Walmsley,  22  Fed.  Cas.  211. 

In  action  for  infringement  of  patent,  the  ojflnions  of  experts  as  to  con- 
stmction  of  patent  is  inadmissible. 

Approved  in  White  v.  Central  Vermont  Ry.  Co.,  87  Vt.  345,  89  Atl.  625, 
in  action  for  wrongful  death  of  brakeman,  expert  witness  cannot  testify 
as  to  meaning  of  written  railroad  regulations;  Day  v.  Stellman,  7  Fed. 
Cas.  264,  holding  the  legal  construction  of  a  written  instrument  is  a  mat- 
ter for  the  court. 

In  action  for  infringement,  defendant  should  be  allowed  to  read  in  evi- 
dence bis  patent,  although  it  is  Junior  to  plaintiifs. 

Approved  in  Benthall  Mach.  Co.  v.  National  Mac.  Corp.,  222  Fed.  932, 
Jones  patent  for  incomplete  peanut  stemmer  anticipated  by  prior  use  of 
complete  Pope  machine  cannot  be  made  basis  of  infringement  against  user 
of  subsequent  patent ;  Macbeth-Evans  Glass  Co.  v.  Rosenbaum  Co.,  199  Fed. 
157,  patent  for  design  for  lamp  shade  was  prima  facie  evidence  of  invention 
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and  of  r^ularity  of  issuance  of  patent;  General  Electric  Co.  v.  Allis-Chal- 
mers  Co.,  197  Fe4.  661,  issuance  of  Nichols  patent  for  electric  transformer 
in  face  of  Moody  patent  creates  presumption  of  noninfringement ;  Gillette 
Safety  Razor  Co.  v.  Durham  Duplex  Razor  Co.,  197  Fed.  575,  granting  of 
patent  for  safety  razor  similar  to  one  covered  by  prior  patent  is  prima 
facie  evidence  of  patentable  difference;  Herman  v.  Youngstown  Car  Mfg. 
Co.,  191  Fed.  585,  112  C.  C>A.  185,  grant  of  patent  is  not  evidence  of  non- 
infringement of  prior  patent,  but  only  that  patentable  difference  exists; 
Ryder  v.  Schlichter,  121  Fed.  100,  limiting  Harder  patent  No.  627,732, 
claim  4,  for  silo  or  tank  having  continuous  opening  and  holding  it  not 
infringed  by  Schlichter  patent  No.  653,967;  Powell  v.  Leicester  Mills  Co., 
103  Fed.  487,  holding  where  patent  has  been  issued  for  alleged  infringing 
device,  defendant  is  entitled  to  benefit  of  presumption,  arising  from  such 
fact,  that  device  does  not  infringe;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
208,  88  L.  Ed.  131,  14  Sup.  Ct.  319,  holding  the  issuance  of  a  patent  cre- 
ates a  prima  facie  presumption  of  a  patentable  novelty;  American  Pin 
Co.  v.  Oakville  Co.,  3  Blatchf.  195,  Fed.  Cas.  313,  Hoffheins  v.  Brandt,  12 
Fed.  Cas.  295,  and  Worswick  v.  City  of  Kansas,  38  Fed.  247,  are  to  same 
effect;  Ransome  v.  Hyatt,  69  Fed.  149,  16  C.  C.  A.  185,  holding  in  action 
for  infringement,  where  allied  infringing  machine  is  made  under  subse- 
quent patent,  defendant  is  entitled  to  instruction  that  issuance  of  such 
patent  creates  prima  facie  presumption  of  patentable  difference;  to  same 
effect,  Wilgus  v.  Germain,  72  Fed.  776,  19  C.  C.  A.  188 ;  Nash  v.  Lull,  102 
Mass.  62,  3  Am.  Rep.  437,  arguendo. 

Modified  in  Blanchard  v.  Putnam,  8  Wall.  425,  430,  19  L.  Ed.  486,  437, 
where,  in  action  for  infringement,  it  was  held  incompetent  for  defendant 
to  offer  evidence  to  show  that  he  is  licensee  of  owner  of  another  patent, 
and  that  his  machine  is  constructed  in  accordance  therewith;  Goodyear 
Rubber  Co.  v.  Gardiner,  3  Cliff.  413,  Fed.  Cas.  5591,  apparently  errone- 
ously, for  contrary  doctrine. 

Denied  in  Norton  v.  Eagle  Automatic  Can  Co.,  59  Fed.  138. 

Distinguished  in  Brammer  v.  Schroeder,  106  Fed.  928,  46  C.  C.  A.  41, 
holding  Schroeder  patent  No.  535,465,  claim  1,  for  improvement  in  wash- 
ing machine,  is  infringed  by  Brammer  patent  No.  606,044. 

Statutory    liability    of    employers    for    defects    in    plant.    Note,    57 
L.  R.  A.  821. 

Miscellaneous.  Cited  in  Green  v.  American  Car  etc.  Co.,  163  Ind.  139, 
71  N.  E.  270,  heavy  steel  power  hammer  is  machine  within  statute  requir- 
ing guarding  of  machinery;  Brown  v.  Texas  Cactus  Co.,  64  Tex.  399* 

15  How.  27S2-281,  14  K  Ed.  092,  GABBOW  ▼.  DAVIS. 

Fraud  without  damage  is  no  ground  for  relief. 

Modified  in  Henninger  v.  Heald,  52  N.  J.  Eq.  435,  29  Atl.  192,  and  Clarke 
v.  Deveaux,  1  S.  C.  185,  holding  a  trustee's  purchase  from  himself,  of  trust 
property,  will  be  set  aside  at  mere  option  of  cestui  que  trust. 
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15  How.  281-304,  14  L.  Ed.  006,  ICAONIAC  ▼.  THOMSON. 

Wberever  lights  of  parties  ue  daarly  defined  and  establislied  by  law, 
equity  has  no  power  to  change  those  rights*  but  In  all  such  Instances  the  maxim 
equitas  seqnitnr  legem  is  applicable. 

Approved  in  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed.  14, 
128  C.  C.  A.  544,  plaintiff,  owning  entire  series  of  bonds  issued  by  town 
in  excess  of  limit  fixed  by  Constitution  and  not  enforceable  at  law,  cannot 
invoke  aid  of  equity  court  to  recover  on  amonnt  town  might  have  law- 
fully issued;  Gamewell  Fire  Alarm  Tel.  Co.  v.  Laporte,  102  Fed.  420,  42 
C.  C.  A.  405,  where  complainant  installed  fire-alarm  systdii  under  contract 
void  as  creating  indebtedness  beyond  constitutional  limit,  equity  cannot 
change  contract  into  one  giving  implied  franchise  to  operate  system  for 
complainant's  benefit;  Allen  v.* Kitchen,  16  Idaho,  146,  18  Ann.  Oas.  914, 
100  Pac.  1056,  court  of  equity  cannot  add  to  incomplete  description  in  con- 
tract for  sale  of  land  in  order  to  meet  requirements  of  statute  of  frauds; 
Poole  v.  Poole,  96  Kan.  92,  150  Pac.  596,  gift  of  cattle  and  note  with  mort- 
gage to  sons  to  prevent  widow  from  inheriting  or  from  bringing  another 
action  for  divorce  and  alimony  was  binding  upon  heirs;  Rambo  v.  First 
State  Bank,  88  Kan.  259,  128  Pac.  183,  holder  of  unaccepted  check  re- 
fused by  bank  cannot  recover  from  bank  because  of  bank's  oral  repre- 
sentations that  drawee  had  money  in  bank  and  drawee  might  be  trusted 
to  pay;  Old  Colony  Trust  Co.  v.  Medfield  etc.  Ry.  Co.,  215  Mass.  163, 
102  N.  E.  487,  equity  court  in  determining  rights  of  different  classes  of 
creditors  has  no  inherent  power  to  diminish  rights  conferred  on  mortgagee 
by  statute  and  allow  unsecured  creditor  priority  over  secured  creditor; 
Albright  v.  Albright,  228  Pa.  560,  77  Atl.  899,  court  of  equity  refuses  to 
enforce  incomplete  contract  for  sharing  in  profits  of  business;  dissenting 
opinion  in  Miller  v.  Jackson  Tp.,  178  Ind.  540,  99  N.  E.  116,  majority  hold- 
ing that  no  recovery  could  be  had  for  expenditures  by  public  officer  for 
necessary  supplies  to  town  under  void  contract;  Hedges  v.  Dixon  County, 
150  U.  S.  192,  37  L.  Ed.  1048,  14  Sup.  Ct.  74,  in  holding,  where  contract  is 
void  at  law  for  want  of  power  to  make,  equity  has  neither  jurisdiction  to 
enforce  it,  nor  in  absence  of  fraud,  accident  or  mistake  to  so  modify  it  as 
to  make  it  legal,  and  then  enforce  it;  Fuller  v.  Montague,  59  Fed.  218,  8 
C.  C.  A.  100,  holding,  equity  will  not  assume  jurisdiction  of  a  cause  when 
proper  remedy  is  at  law. 

Taking  of  body  of  Judgment  debtor  under  a  ca.  sa.  operates  as  a  com- 
plete satisfaction  of  the  judgment,  notwithstanding  that  the  debtor  is  released 
by  consent  of  creditor,  and  notwithstanding  that  the  release  is  upon  condi- 
tion that  the  creditor's  rights  are  not  prejudiced  thereby. 

Approved  in  Bamford  v.  Keefer,  68  Pa.  St.  391,  where,  as  in  principal 
ease,  defendant  was  discharged  from  imprisonment  at  request  of  plain- 
tiff; Steam  Stone-Cutter  Co.  v.  Sheldon,  22  Blatchf.  487,  21  Fed.  878,  as 
authority  for  holding  satisfaction  need  not  be  in  money. 

Miscellaneous.  Cited  in  Voorhees  v.  Bonesteel|  16  Wall.  29,  21  L.  Ed. 
271,  but  nXSrin  point. 
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15  How.  304-^22,  14  L.  Ed.  705,  OUBBAK  ▼.  STATE  OF  ABKAN8A8. 

If  firndB  of  InsolTent  coiporation  have  been  distributed  among  stockhold- 
ers, or  gone  into  bands  of  others  than  bona  fide  creditors  or  purchasers,  such 
holders  take  property  charged  with  a  trust  in  fayor  of  creditors,  which  equity 
will  enforce. 

Approved  in  Moffat  v.  Smith,  101  Fed.  773,  41  C.  C.  A.  671,  holding 
where  owner  of  all  corporate  stock  procures  surrender  of  all  corporate 
assets  in  exchange  for  all  stock  he  cannot  maintain  bill  to  enjoin  judgment 
creditor  oi  corporation  from  selling  assets  on  execution;  Weightman  v. 
Washington  Critic  Co.,  4  App.  D.  C.  143,  transfer  of  property  of  financially 
involved  corporation  to  new  corporation  cannot  affect  rights  of  judgment 
creditor  of  old  corporation;  J.  I.  Kelley  Co.  v.  Pollock,  57  Fla.  465,  131 
Am.  St.  Bep.  1101,  49  South.  936,  allegation  in  bill  that  value  of  property 
was  considerably  more  than  mortgage  indebtedness  of  old  corporation  as- 
sumed by  new  corporation,  together  with  other  allegations,  is  sufficient  as 
against  demurrer;  Frieke  v.  Angemeier,  53  Ind.  App.  147,  101  N.  E.  332, 
where  dividends  are  paid  out  of  capital  stock,  creditors  may  compel  stack- 
holders  to  refund;  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App. 
679,  580,  69  N.  E.  211,  212,  director  of  insolvent  corporation  who  had  re- 
signed after  it  had  been  agreed  that  he  should  resign  and  have  preference 
is  still  officer  for  purpose  of  determining  validity  of  preference;  Scott  v. 
Gittings,  125  Md.  608,  94  Atl.  214,  property  of  dissolved  corporation  held 
by  trustees  forty  years  for  unknown  beneficiaries  did  not  escheat  to  State 
upon  death  of  trustees  on  theory  that  beneficiaries  cut  off  by  running  of 
limitations ;  Hagemann  v.  Southern  Electric  R.  Co.,  202  Mo.  263,  100  S.  W. 
1085,  street  railroad  company  purchasing  franchises  and  other  property  of 
another  corporation  is  not  liable  for  debts  of  latter  that  were  not  liens  at 
time  of  transfer;  Mclver  v.  Young  Hardware  Co.,  144  N.  C.  487,  119  Am. 
St.  B>ep.  970,  57  S.  E.  172,  sale  of  assets  of  corporation  to  another  corpo- 
ration, to  prejudice  of  creditors  of  former,  is  void;  Collins  v.  Kaw  City 
Mill  etc.  Co.,  26  Okl.  644,  110  Pac.  735,  where  corporation  sells  assets  and 
agrees  with  purchaser  to  pay  indebtedness,  creditor  is  entitled  to  benefit 
of  promise,  otherwise  purchaser  might  be  compelled  to  pay  in  court  of 
equity;  Furber  v.  Williams-Flower  Co.,  21  S.  D.  232,  16  Ann.  0a3.  1216, 
8  L.  R.  A.  (N.  S.)  1259,  111  N.  W.  549,  insolvent  corporation  cannot  trans- 
fer funds  to  preferred  creditors ;  Chicago  etc.  R.  R.  Co.  v.  Howard,  7  WalL 
410,  19  L.  Ed.  120,  where  a  sale  under  foreclosure  of  mortgage  made  by 
arrangement  between  mortgagees  and  stockholders  of  insolvent  corpora- 
tion was  held  fraudulent  as  to  other  creditors ;  Barings  v.  Dabney,  19  WalL 
9,  10,  11,  12,  22  L.  Ed.  96,  holding  assets  of  insolvent  bank,  of  which 
State  was  sole  stockholder,  cannot  be  appropriated  by  legislature  to  pay 
State  debts,  to  the  exclusion  of  creditors  of  bank;  Richmond  v.  Irons,  121 
U.  S.  45,  SO  L.  Ed.  870,  7  Sup.  Ct.  795,  suit  brought  by  one  creditor  is 
necessarily  for  benefit  of  all ;  Fogg  v.  Blair,  133  U.  S.  541,  SS  L.  Ed.  724, 
10  Sup.  Ct.  341,  and  McMahon  v.  Morrison,  16  Ind.  174,  79  Am.  Dec  428, 
where  coriwration  property  passed  to  bona  fide  purchaser;  Bacon  v.  Bob- 
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ertson,  18  How.  486,  15  L.  Ed.  50S»  stockholders  may  maintain  bill  in 
equity  to  compel  trustee  of  insolvent  corporation  to  distribute  surplus 
funds  after  payment  6f  company's  debts;  Union  Bank  y.  Douglass^  1 
McCraxy,  90,  Fed.  Cas.  14,375,  wkere  stockholders  were  held  not  entitled 
to  any  share  of  capital  stock  until  debts  of  corporation  are  paid;  Bradley 
V.  Farwell,  1  Holmes,  441,  Fed.  Cas.  1779,  and  Corbett  v.  Woodward,  6 
Sawy.  417,  Fed.  Cas.  3223,  where  transfer  of  assets  of  insolvent  <^orpora- 
tion  to  partnership,  of  which  one  director  was  a  member,  was  set  aside; 
Cleveland  v.  La  Crosse  etc.  R.  R.  Co.,  5  Fed.  Cas.  1031,  where  transfer  of 
corporation  land  to  two  of  its  directors  was  held  void  as  to  creditors; 
Winters  v.  Armstrong,  37  Fed.  621,  where  subscribers  to  illegal  increase 
of  stock  of  banking  corporation  was  held  entitled  to  have  amount  thereof 
allowed  as  claim  against  assets  of  bank  in  receiver's  hands;  Baltimore 
etc.  Tel.  Co.  v.  Interstate  Tel.  Co.,  54  Fed.  54,  4  C.  C.  A.  184,  where  credi- 
tor of  insolvent  corporation  recovered  from  stockholder  who  had  received 
proceeds  of  sale  of  corporation  property;  Jones  v.  Arkansas  etc.  Agricul- 
tural Co.,  38  Ark.  25,  a  director  of  a  corporation  is  conclusively  presumed 
to  know  itfr  pecuniary  condition,  and  his  purchase  of  its  assets  will  not  be 
bona  fide;  Bruner  v.  Brown,  139  Ind.  603,  38  N.  E.  319,  and  National  Trust 
Co.  V.  Miller,  33  N.  J.  Eq.  163,  where  officers  of  corporation  sought  by 
mortgage  to  transfer  property  in  fraud  of  creditors;  Bartlett  v.  Drew,  57 
N.  T.  590,  where  assets  were  divided  among  stockholders  before  debts 
were  paid;  Marr  ▼.  Bank,  4  Cold.  479,  holding  officers  of  corporation 
may  defend  right  of  creditors  to  assets  of  corporation  in  their  officers' 
hands;  Vance  v.  McNabb  Coal  etc.  Co.,  92  Tenn.  57,  60,  20  S.  W.  426,  427, 
where  creditors  were  allowed  to  follow  assets  of  old  corporation  into  hands 
of  new  corporation  which  had  been  brought  into  existence  through  agency 
of  officers  of  old  corporation  for  sole  purpose  of  transferring  its  assets; 
Central  of  Georgia  Ry .  Co.  v.  Paul,  93  Fed.  885,  33  C.  C.  A.  639,  arguendo ; 
Shields  v.  Ohio,  95  U.  S.  324,  24  L.  Ed.  S59,  and  Lothrop  v.  Steclman, 
,  13  Blatchf.  144,  42  Conn.  592,  Fed.  Cas.  8519,  as  authority  for  holding 
equity  takes  charge  of  all  property  of  dissolved  corporation  and  administers 
it  for  the  benefit  of  creditors  and  stockholders;  to  same  effect  are,  Walla- 
met  Falls  etc.  Co.  v.  Kittridge,  5  Sawy.  50,  Fed.  Cas.  17,105,  29  Fed.  Cas. 
85 ;  In  re  Independent  Ins.  Co.,  2  Low.  99,  6  N.  B.  R.  171,  Fed.  Cas.  7018, 
holding  the  common-law  doctrine  that  property  of  dissolved  corporation 
reverts  to  State  is  obsolete;  Hayden  v.  Thompson,  71  Fed.  63,  17  C.  C.  A. 
592,  holding  equity  has  jurisdiction  of  suit  by  receiver  of  insolvent  na- 
tional bank  against  its  stockholders  to  recover  dividends  unlawfully  paid 
at  time  bank  was  in  part  insolvent;  Sidell  v.  Missouri  Pac.  Ry.  Co.,  78 
Fed.  726,  24  C.  C.  A.  216,  Nelson  v.  Hubbard,  96  Ala.  244,  17  L.  R.  A. 
377,  11  South.  430,  and  Shamokin  Valley  Ry.  Co.  v.  Malone,  85  Pa.  St. 
36,  equity  will  not  permit  a  trust  to  fail  for  want  of  a  trustee;  Howe  v. 
Robinson,  20  Fla.  356,  creditors  of  dissolved  insolvent  corporation  will 
be  granted  relief  in  equity  without  proceeding  at  law  to  a  judgment, 
execution  and  return  nulla  bona;   Muscantine   Tuxn  Verein  y.  Funck, 
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18  Iowa,  472,  L3rman  v.  Bonney,  101  Mass.  563,  and  Stewart  ▼.  Lee  Ins. 
Co.,  64  Miss,  510,  1  South.  746,  where  bill  in  equity  was  maintained 
against  officers  of  insurance  company,  who  bad  funds  in  their  hands  to 
pay  plaintiff's  claim  on  company  for  loss,  and  which  they  have  fraudu- 
lently applied  to  other  purposes;  Scammon  v.  Kimball,  92  U.  S.  368,  23 
If.  Ed.  485,  where  banker,  a  director  of  insurance  company,  was  held 
entitled  to  setoff  against  claim  for  money  deposited  by  corporation  with 
him,  the  amount  due  in  policies  issued  to  him;  Johnson  v.  Laflin,  5  Dill. 
83,  Fed..  Gas.  3939,  Belmont  Nail  Co.  v.  Columbia  Iron  etc.  Co.,  46  Fed. 
10;  Lippincott  v.  Shaw  Carriage  Co.,  "25  Fed.  586;  Simmons  v.  Camp, 
71  Ga.  60,  Schleider  v.  Dielman,  44  La.  Ann.  470,  10  South.  937,  and  State 
V.  Bank  of  Tennessee,  5  Baxt.  109,  112,  all  arguendo. 

Distinguished  in  Breed  v.  Glascow  Inv.  Co.,  71  Fed.  907,  where  by 
operation  of  statute  one  creditor  was  given  a  preferred  lien;  Robinson 
V.  Bank  of  Darien,  18  Ga.  87,  and  Von  Glahn  v.  De  Rosset,  81  N.  C. 
474,  on  statutory  grounds;  Swann  v.  Summers,  19  W.  Va.  131,  132,  where 
creditors  sought  to  enforce  their  claims  in  action  at  law;  Powell  v.  North 
Mo.  Ry.  Co.,  42  Mo.  69,  where  transfer  was  made  to  bona  fide  purchaser. 

Mortgage  by  insolvent  corporation  to  directors.    Note,  59  Am.  Bep. 

466. 
What  is  withdrawing  of  assets  of  corporations.    Note,  67  Am.  St.  Rep. 

79,  81. 
Corporate  dividends  and  rights  and  remedies  with  respect  thereto. 

Note,  99  Am.  Dec.  764. 
Liability  of  stockholders  to  refund  dividend  unlawfully  paid  oiit  of 

capital.    Note,  Ann.  Gafl.  1915A,  827. 
Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures  at 

a  discount.    Note,  7  £.  R.  0.  406. 

Assets  of  insolvent  corporation  are  fund  for  the  payment  of  Its  debts, 
and  if  held  by  corporation  may  be  taken  on  legal  process;  so  a  State  law  de- 
priving creditors  of  this  right  and  otherwise  appropriating  the  assets  violates 
the  obligation  of  their  contracts. 

Approved  in  Rouse  v.  Merchants'  Nat.  Bank,  46  Ohio  St.  503,  15  Am. 
St.  Rep.  649,  5  L.  R.  A.  382,  22  N.  E.  296,  insolvent  corporation  organized 
for  profit  cannot,  after  ceasing  to  do  business,  create  valid  preference  by 
giving  some  of  creditors  mortgage  on  corporate  assets  to  secure  ante- 
cedent debts;  Lyon-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  86 
Tex.  160,  163,  22  L.  R.  A.  814,  815,  24  S.  W.  22,  23,  insolvent  corporation 
which  has  ceased  to  carry  on  business  with  no  intention  to  resume  can- 
not execute  ^preferential  deed  of  trust;  Thomas-Houston  Electric  Light  Co. 
V.  Henderson  Electric  Light  etc.  Co.,  116  N.  C.  120,  21  S.  E.  952,  holding  as 
between  itself  and  creditors  a  corporation  is  simply  a  debtor,  and  relation 
of  trustee  and  cestui  que  trust  does  not  exist ;  JFarwell  Co.  v.  Sweetzer,  10 
Colo.  App.  424,  51  Pac.  1014,  and  Weyeth  etc.  Mfg.  Co.  v.  James- 
Spencer-Bateman    Co.,    15    Utah,    131,    47    Pac.    611,    holding    insolvent 
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corporation  bo  long*  as  it  retains  control  of  its  assets  may  make 
a  bona  fide  assignment  in  favor  of  creditors;  Mercantile  Co.  v.  Mt. 
Pleas^t  Equitable  Co.-Op.  Inst.,  12  Utah,  232,  42  Pac.  872,  holding  in- 
solvent corporation  which  has  ceased  to  carry  on  business  cannot  prefer 
creditors;  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  646,  26  N.  W.  186, 
directors  of  insolvent  corporation,  who  are  also  creditors  thereof,  cannot 
secure  to  themselves  any  preference  or  advantage  over  other  creditors; 
Sawyer  v.  Hoag,  17  Wall.  621,  21  L.  Ed.  736,  where  it  is  stated  that  the 
capital  stock  of  a  corporation,  especially  the  unpaid  subscriptions  to 
such  stock,  constitutes  a  trust  fund  for  benefit  of  general  creditors  of 
corporation;  to  same  effect  are  the  f (blowing;  Sanger  v.  Upton,  91  U.  S. 
61,  23  L.  Ed.  222,  where  unpaid  stock  subscriptions  were  held  liable  for 
corporation  debts;  dissenting  opinion  in  Meriwether  v.  Garrett,  102 
U.  S.  530,  26  L.  Ed.  210,  holding  assets  of  corporation  is  trust  fund  for 
payment  of  corporation  debts;  Farrington  v.  Tennessee,  95  U.  S.  687, 
24  L.  Ed.  560,  holding  corporation  does  not  possess  inherent  power  to  in- 
crease or  diminish  its  capital  stock;  Trustees  Mutual  Building  Fund  v. 
Bosseiuz,  4  Hughes,  408,  411,  3  Fed.  836,  837,  directors  of  banks  and  other 
moneyed  corporations  hold  relation  to  stockholders,  depositors  and  credi- 
tors of  trustees  to  cestuis  que  trust;  Wilbur  v.  Stockholders,  29  Fed.  Cas. 
1190,  and  Glenn  v.  Abell,  39  Fed.  11,  holding  liability  of  subscriber  to  cor- 
porate stock  for  unpaid  subscription  is  provable  debt  in  bankruptcy 
against  estate  of  such  subscriber;  Clapp  v.  Peterson,  104  111.  31,  and  Mc- 
Kay V.  Elwood,  12  Wash.  584,  41  Pac.  921,  shareholders  of  a  corporation 
are  conclusively  charged  with  notice  of  trust  character  which  attaches  to 
its  capital  stock;  Beach  v.  Miller,  130  111.  171,  17  Am.  St  Rep.  295,  22 
N.  E.  466,  Williams  v.  Jones,  23  Mo.  App.  143,  Montgomery  v.  Phillips, 
53  N.  J.  Eq.  217,  31  Atl.  623,  and  Regenstein  v.  Pearlstein,  30  S.  C.  206, 
8  S.  E.  855,  where  directors  of  insolvent  corporation  were  held  to  bo 
trustees  of  its  funds  for  its  creditors;  to  same  effect,  Clinkscales  v. 
Pendleton  Mfg.  Co.,  9  S.  C.  323,  dissenting  opinion  in  State  v.  Balti- 
more &  0.  Ry.  Co.,  48  Md.  93,  and  Wilson  Cotton  Mills  v.  Randleman 
Cotton  Mills,  115  N.  C.  481,  20  S.  E.  772,  holding  unpaid  subscriptions  to 
capital  stock  may  be  collected  to  extent  necessaiy  to.  pay  unpaid  debts 
of  corporation ;  Chaffee  v.  Rutland  R.  Co.,  55  Vt.  126,  and  Lamb  v.  Laugh- 
lin,  25  W.  Va.  310,  311,  both  arguendo ;  Wabash  etc.,  Co.  v.  Ham,  114  U.  S. 
594,  29  L.  Ed.  238,  5  Sup.  Ct.  1084,  holding  property  of  corporation  is 
trust  fund  in  sense  that  when  corporation  is  dissolved  or  becomes  in- 
solvent, its  creditors  are  entitled  in  equity  to  have  their  debts  paid  befon; 
any  distribution  among  stockholders;  Gould  v.  Little  Rock  etc.  Ry.  Co., 
52  Fed.  684,  is  to  same  effect;  Sutton  Mfg.  Co.  v.  Hutchinson,  63  Fed. 
500,  11  C.  C.  A.  320,  arguendo. 

Individual  liability  of  stockholder  for  payment  of  corporation  debts. 

Note,  62  Am.  Dec.  427. 
Actions  and  suits  against  stockholders  for  debts  of  corporation«    Note, 

43  AnL  Dec.  695. 
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Liability  of  stockholders  to  creditors  of  eorpcfrations  for  corporate 

debts.    Note,  S  Am.  St  Bep.  808,  81S. 
Effect  of  statutes  making  pre-existing  contracts  ill^sl.    Note,  120 

Ain.  St.  Bep.  475. 

Right  of  insolvent  corporation  to  prefer  creditors.  Note,  15  Ann.  Oas. 
1224. 

Effect  of  adjudication  of  insolvency  and  of  proceedings  for  dissolu- 
tion on  corporate  rights  of  action.    Note,  16  L.  R.  A.  628. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.  Note,  '69  L.  R.  A.  134,  186, 
139,  140,  161. 

State  by  becoming  interested  with  others  in  a  corporation,  or  by  owning 
an  the  capital  stock,  does  not  impart  to  the  corporation  any  of  its  rights  of 
sovereignty. 

Approved  in  United  States  v.  Chesapeake  '&  D.  Canal  Co.,  206  Fed. 
968,  United  States,  on  equality  with  other  stockholders  as  to  substantive 
rights,  is  not  barred  by  State  statute  of  limitations  in  action 
to  recover  dividends;  State  v.  Holcomb,  85  Kan.  185,  Ann.  Oas.  1912D, 
800,  50  L.  R.  A.  (N.  S.)  243,  116  Pac.  253,  water  plant  owned  by  Missouri 
municipality  and  located  in  Kansas  is  subject  to  taxation  under  Kansas 
law,  though  property  of  Xansas  municipality  is  exempt;  Gilmore  v. 
Schenck,  115  La.  400,  39  South.  45,  arguendo;  Davis  v.  Gray,  16  Wall. 
232,  21  L.  Ed.  457,  holding,  when  State,  as  party  to  a  contract,  is  properly 
brought  into  a  forum  of  litigation,  she  cannot  assert  any  right  or  im- 
munity as  incident  to  her  sovereignty;  to  same  effect.  Coolie  v.  United 
States,  12  Blatchf.  59,  Fed.  Cas.  3178,  and  McComb-v.  Board  of  Liqui- 
dation, 2  Woods,  53,  Fed.  Cas.  8707;  Southern  Ry.  Co.  v.  North  Carolina 
Ry.  Co.,  81  Fed.  600,  where  State  becomes  owner  of  stock  in  railroad 
corporation  it  places  itself  on  equality  with  private  stockholders;  Mar- 
shall  V.  Western  etc.  Ry.  Co.,  92  N.  C.  327,  to  same  effect;  Winona  etc. 
Ry.  Co.  V.  County  of  Deuel,  3  Dak.  Ter.  22,  12  N.  W.  568,  holding  a 
State  having  created  a  corporation  and  granted  certain  franchise  rights 
may  itself  subsequently  hold  same  as  a  natural  person  without  merger; 
Shipley  v  Terre  Haute,  74  Ind.  300,  a  city  having  become  a  stockholder 
in  a  railroad  corporation  stands  on  same  plane  as  ordinary  shareholders; 
Brady  v.  State,  26  Md.  303,  and  Durham  v.  North  Carolina  R.  R.,  108 
N.  C.  402,  12  S.  E.  1041,  because  the  charter  of  a  corporation  provides 
that  the  State  shall  be  a  stockholder,  this  does  not  make  statute  creating* 
corporation  public  in  its  nature;  Newton  v.  Commissioners,  100  U.  S. 
557,  26  L.  Ed.  710,  as  authority  for  holding  State  may  lay  aside  it^^ 
sovereignty. 

Distinguished  in  Smith  v.  State,  28  Okl.  252,  113  Pac.  939,  initiative 
bill  repealing  ordinance  of  enabling  act  by  changing  location  of  capital 
of  Oklahoma,  if  adopted  by  people,  would  not  be  impairment'  of  obligation 
of  contract;  State  v.  Murray,  79  S.  C.  337,  60  S.  £.  936^  suit  in  Federal 
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eourt  against  commission  appointed  to  wind  np  affairs  of  State  dispen- 
sary was  suit  agai])st  State  and  could  not  be  maintained  after  consent 
of  State  withdrawing. 

Nature  of  incorporate  State  institutions.    Note,  29  L.  B.  A.  880. 

Supreme  Court  of  the  State  of  Arkansas  having  decided  that  the  State 
may  he  sued,  the  United  States  Supreme  Court  will  he  governed  thereby,  since 
this  is  a  matter  of  local  law. 

Approved  in  Smith  v.  Reeves,  178  U.  S.  448,  44  L.  Ed.  1146,  20  Sup. 
Ct.  524,  holding  Federal  courts  have  no  juHsdiction  of  suit  by  Federal 
eourt  receivers  against  a  State;  Hans  v.  Louisiana,  134  U.  S.  17,  33  L.  Ed. 
848, 10  Sup.  Ct.  508,  as  authority  for  holding  State  may  be  sued  by  its  own 
consent;  Briggs  v.  light  Boats,  11  Allen,  176,  Board  of  Public  Works 
V.  Qannt,  76  Va.  470,  Ex  parte  Green,  20  Ala.  60,  61,  and  Troy  etc.  Ry. 
Co.  V.  Commonwealth,  127  Mass.  46,  whefe  it  is  held  State  cannot  be 
proceeded  against  in  its  own  courts  without  its  consent;  Davis  v.  Qray. 
16  Wall.  221,  21  L.  Ed.  463,  holding  Circuit  Court  may  enjoin  Stato 
officer  from  executing  an  unconditional  State  law  if  such  execution 
will  violate  rights  of  complainant. 

Distinguished  in  Drake  v.  Doyle,  40  Wis.  214,  215,  arguendo. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
eourt.    Note,  63  L.  B.  A.  474. 

After  repeal  of  charter  hy  Kgislature,  no  Judgment  can  he  rendered 
against  corporation  in  action  at  law,  but  such  repeal  does  not  prevent  creditors 
sod  stockholders  ftom  asserting  their  rights  against  its  property  in  chancery. 

Approved  in  Beckwith  v.  City  of  Racine,  7  Biss.  147,  Fed.  Cas.  1213, 
holding  where  municipal  corporation  is  legislated  out  of  existence,  and 
its  territory  assigned  to  another  corporation,  the  latter  must  pay  exist- 
ing debts  of  former;  Edison  Light  Co.  v.  New  Haven  Co.,  35  Fed.  237, 
where  one  corporation  4s  consolidated  with  another,  old  corporation  still 
retains  power  to  wind  up  its  affairs;  Smith  v.  Huckabee,  53  Ala.  195, 
and  Whitney  v.  Sheboygan  Co.,  25  Wis.  207,  3  Am.  Bep.  47,  holding 
obligation  of  corposation's-  contracts  is  not  affected  by  repeal  of  its  char- 
ter; Opinion  of  Justices,  66  N.  H.  639,  33  Atl.  1081;  Dow  v.  Northern 
R.  R.,  67  N.  H.  37,  36  Atl.  529,  and  BoUes  v.  Crescent  Chemical  Co.,  53 
X.  J.  Eq.  616,  32  Atl.  1061,  as  authority  for  holding  common-law  rule,  that 
on  death  of  corporation  its  real  property  reverts  to  original  granton^ 
or  their  heirs,  does  not  obtain  in  this  country;  Avery  v.  Boston  Safe 
Co.,  72  Fed.  701,  703,  Garnett  v.  City  of  Memphis,  5  Fed.  869,  and  Farmers' 
Trust  Co.  V.  Funk,  49  Neb.  362,  68  N.  W.  522;  Anglo-American  Land 
M.  &  A.  Co.  V.  Cheshire  Provident  Inst.,  124  Fed.  465,  all  arguendo. 

Distinguished  in  Chas.  E.  &  W.  F.  Peck  v.  Southwestern  Lbr.  etc.  Co., 
131  La.  181,  59  South.  114,  damages  for  breach  of  contract  to  buy  lumber 
may  be  recovered  from  corporation  under  forced  receivership;  Thornton 
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V.  Marginal  Ry.  Co.,  123  Mass.  34,  on  statutory  grounds;  Miller  v.  New- 
bui^  Orrell  Coal  Co.,,  31  W.  Va.  838,  13  Am.  St.  Rap.  905,  8  S.  E.  601, 
holding  action  at  law  may  be  maintained  against  a  corporation  for  a  tort 
committed  by  it  after  its  charter  had  expired. 

Effect  of  dissolution  of  corporations.    Note,  8  Am.  Dec.  140. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise..    Note,  7  Am.  St.  Rep.  719,  725. 

Dissolution  of  corporations.    Note,  12  Am.  Dec.  241. 

Equitable  remedy  to  subject  choses  in  action  to  judgment  after  return 
of  no  property  found.    Note,  63  L.  R.  A.  699. 

Bills  Issued  by  State  banks  are  not  bills  of  credit. 

Referred  to  in  Philadelphia  Ry.  Co.  v.  Morrison,  19  Fed.  Cas.  488, 
in  defining  bill  of  credit. 

Distinguished  in  Bragg  v.  Tdffts,  49  Ark.  563,  6  S.  W.  162,  where  bills 
were  issued  by  State  treasurer. 

Where  remedial  statute  is  so  changed  that  means  of  enf  ordag  a  doty 
under  a  contract  is  materially  impaired,  the  statute  is  void. 

Approved  in  Forstall  etc.  Sons  v.  Board  of  Liquidation,  30  La.  Ann., 
pt.  II,  1152,  holding  bona  fide  holders  of  State  bonds,  issued  in  aid  of 
consolidated  planters,  are  entitled  to  exchange  such  bonds  for  new  con- 
solidated bonds;  Robards  v.  Brown,  40  Ark.  428,  where  statute  extending 
time  for  redemption  under  foreclosure  was  held  void ;  to  same  effect,  Scobey 
V.  Gibson,  17  Ind.  674,  678,  584,  79  Am.  Dec.  492;  Travelers'  Ins.  Co.  v. 
.  Brouse,  83  Ind.  66,  where  act  took  from  purchaser  of  land  sold  under  execxv- 
tion  right  to  rents  and  profits  during  year  of  redemption ;  Watkins  v.  Glenn, 
55  Kan.  431,  40  Pac.  319,  holding  act  concerning  sale  and  redemption  of 
mortgaged  real  estate  can  have  no  retroactive  effect ;  and  Phinney  v.  Phinney, 
81  Me.  464,  465, 10  Am.  St.  Rep.  272,  273,  4  L.  R.  A.  351, 17  Atl.  408,  409,  to 
same  effect;   Coffman  v.  Bank)  40  Miss.   34,  90  Am.  Dec.  316,   holdins: 
"stay   law"  statute   which   took   away   all  remedy  for  two  years,   void; 
Lessley  v.  Phipps,  49  Miss.  800,  an  act  materially  increasing  the  amount 
of  property   exempt   from   execution,   materially  impairs   the   remedy  as 
to  existing  contracts;  Goodale  v.  Fennell,  27  Ohio  St.  432,  22  Am.  Rep. 
326,   where   statute   authorized   municipality   to   improve   streets    and   to 
make   assessments   to   i>ay   therefor,   a   subsequent   statute   taking    away 
power  of  assessment,  after  improvements  had  been  made,  was  held  invalid ; 
Bunn  v.  Gorgas,  41  Pa.  St.  446,  Taylor  v.  Stearns,  18  Gratt.  288,  State 
V.  Carew,  13  Rich.  614,  91  Am.  Dec.  253,  and  Lester  v.  Hunter,  30  Tex. 
700,  98  Am.  Dec.  601,  all  holding  stay  law  unconstitutional;  dissenting 
opinion  in  In  re  Penniman,  11  R.  I.  354,  majority  holding  act  abolishing 
imprisonment  for   debt   affects   creditor's   remedy,   but   does   not    impair 
obligation  of  contract;  State  v.  Bank  of  State,  1  S.  C.  79,  where  act 
withdrawing  property  of  debtor  from  operation  of  all  legal  process  by 
his  creditors,  was  held  void;  Goggans  ▼.  Tumipseed,  1  S.  C.  83,  98  Am. 
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Doc.  398,  holding  act,  providing  certain  demands  not  heretofore  bearing 
interest,  shall  bear  interest,  void  as  to  demands  existing  when  act  was 
passed;  Hanntim  v.  Mclnturf,  6  Bazt.  230,  holding  homestead  exemption 
cannot  be  sustained  as  against  debts  created  before  adoption  of  consti- 
tutional provision  providing  for;  Bugbee  v.  Howard,  32  Ala.  716,  as 
recognizing  this  principle;  Ex  parte  Pollard,  40  Ala.  87,  106,  and  Von 
Baumbach  v.  Bade,  9'  Wis.  581,  76  Am.  Dec.  290,  where  act  regalating 
judicial  proceedings,  known  as  "stay  law,"  is  held  not  invalid  as  impair- 
ing obligation  of  contract;  Kirtland  v.  Molton,  41  Ala.  560,  where  statute 
permitting  parol  evidence  to  show  consideration  in  contracts,  was  held 
not  in  conflict  with  constitutional  restriction  on  legislation  impairino^ 
oblig^ition  of  contracts;  dissenting  opinion  in  Aycock  v.  Martin,  37  Ga. 
179,  majority  holding  a  "stay  law"  unconstitutional ;  Hardeman  v.  Downer, 
39  Ga.  427,  where  validity  of  exemption  law  is  affirmed;  Richardson  v. 
Akin,  87  111.  141,  where  act  repealing  act  making  stockholders  of  privato 
corporations  liable  to  creditors  to  amount  of  their  stock,  was  held  not 
opei/  to  constitutional  objection;  King  v.  Hopkins,  57  N.  H.  353,  and 
Dow  V.  Railroad,  67  N.  H.  39,  36  Atl.  530,  arguendo;  Rader  v.  Road 
District,  36  N.  J.  L.  277,  281,  holding  the  mere  repeal  of  the  charter  of 
a  corporation  cannot  be  objected  to  as  impairing  the  obligation  of  a 
contract;  Long  v.  Walker,  105  N.  C.  99,  10  S.  E.  860,  and  Granella  v. 
Bigelow,  96  Wis.  199,  71  N.  W.  115,  both  arguendo. 

Retrospective  laws.    Note,  10  Am.  Dec.  1S6. 

Obligation  of  a  contract  in  the  sense  In  which  these  words  are  used  in  the 
Constitution  is  that  duty  of  performing  it  which  in  recognised  and  enfotced 
by  law. 

Approved  in  Taylor  v.  Stearns,  18  Gratt.  271,  Act  of  1866,  to  stay  col- 
lection of  debts  which  forbids  sales  under  deeds  of  trust  until  specified 
time  is  void  as  to  deed  of  trust  to  secure  debt  which  provides  for  time 
and  terms  of  sale  upon  failure  to  pay  debt. 

Wliere  charter  of  bank,  of  which  State  was  principal  stockholder,  con- 
tained pledge  that  certain  funcis  deposited  therein  should  be  devoted  to  pay- 
ment of  its  debts,  this  constituted  a  contract  with  creditors  which  legislature 
conld  not  impair  by  withdrawing  these  funds,  and  appropriating  to  other  uses. 
Approved  in  Hawthorne  v.  Calef,  2  Wall.  21,  17  L.  Ed.  779,  where  an 
act  repealing  a  former  statute,  which  made  the  stock  of  stockholders  in 
corporations  liable  for  company's  debts,  was  held  void  as  to  creditors 
existing  at  time  of  repeal;  Upton  v.  Hansbrough,  3  Biss.  424,  Fed.  Cas. 
16,801,  a  law  which  should  deprive  creditors  of  a  corporation  of  all  le^al 
remedy  would  be  invalid;  United  States  v.  Jefferson  County,  5  Dill.  318, 
1  McCrary,  365,  Fed.  Cas.  15,472,  holding,  where  statute  authorizes  county 
to  issue  bonds  flod  makes  it  duty  of  County  Court  to  levy  tax  to  pay  same, 
this  power  of  taxation  becomes  part  of  obligation  of  contract,  which  can- 
not be  impaired  by  subsequent  legislation;  1o  same  effect,  Mainhaut  v. 
New  Orleans,  2  Woods,  112,  Fed.  Cas.  8939 ;  Milner  v.  Pensacola,  2  Woods, 
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642,  Fed.  Gas.  9619,  holding  legislature  cannot  repeal  charter  of  manici- 
pal  corporation  if  effect  thereof  is  to  invade  rights  of  creditors  and  cancel 
its  indebtedness;  McElvain  v.  Madd,  44  Ala.  63,  4  Am.  Bep.  116,  where 
statate  providing  that  certain  contracts,  where  consideration  was  Confed- 
erate currency  for  purchase  of  slaves,  should  be  invalid,  was  held  void; 
dissenting  opinion  in  Hardeman  v.  Downer,  39  Ga.  457,  the  majority  hold- 
ing homestead  and  exemption  laws  are  not  necessarily  void  as  to  existing 
contracts;  Brooklyn  Park  Com.  v.  Armstrong,  45  N.  T.  246,  6  Am.  Bep.  78, 
holding  an  act  permitting  park  commissioners  to  convey  lands  is  invalid 
if  it  operates  to  divest  the  lien  of  bonds  for  payment  of  which  land  is 
pledged;  Dabney  v.  Bank,  3  S.  C.  158,  a  case  similar  in. facts  to  principal 
case;  State  v.  Bank  of  Tennessee,  5  Baxt.  65,  where  eommon  school  fund 
was  made  part  of  capital  of  bank  it^  became  assets  of  bank  to  which  cred- 
itors had  right  to  look,  and  an  act  appropiiating  such  assets  is  invalid; 
dissenting  opinion  in  Keith  v.  Clark,  97  U.  S.  471,  24  L.  Ed.  1077,  Lothrop 
V.  Stedman,  13  Blatchf.  143,  s.  c,  42  Conn.  591,  Fed.  Cas.  8519,  Furman 
V.  Nichol,  3  Cold.  449,  451,  and  Conover  v.  Hull,  10  Wash.  682,  45  Am. 
St.  Bep.  818,  39  Pae.  169,  all  arguendo. 

Distinguished  in  Breitung  v.  Lindauer,  37  Mich.  230,  231,  determining 
directors'  liability  for  corporate  debts  under  Comp.  Laws,  §  2840,  as 
amended  in  1875. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Veasie  Bank  v.  Fenno,  8 
Wall.  553,  19  L.  Ed.  489,  as  authority  for  holding  States  possess  power  to 
grant  charters  to  State  banks';  Forstall  v.  Consolidated  Assn.,  34  La.  Ann. 
774,  erroneously;  United  States  v.  Union  Pac.  R.  R.  Co.,  11  Blatchf.  394, 
Fed.  Cas.  16,598,  Opdyke  v.  Pacific  Ry.  Co.,  3  Dill.  73,  Fed.  Cas.  10,546, 
Hardy  v.  Norfolk  Co.,  80  \a.  417,  and  Lowry  v.  Thompson,  25  S.  C.  426, 
1  S.  E.  148,  without  application  of  any  questions  decided;  State  v.  Bank 
of  Washington,  18  Ark.  569,  holding  it  not  necessary  that  holders  of  State 
bonds  should  prove  a  demand  of  payment  of  interest  in  order  to  fix  liabil- 
ity of  State;  Beebe  v.  State,  6  Ind.  517,  63  Am.  Dec.  405,  as  recognizing 
principle  that  power  rests  with  courts  to  review  andr  decide  upon  exercise 
of  legislative  discretion,  so  far  as  to  determine  whether  Constitution  has 
been  violated;  Lawson  v.  Jeffries,  47  Miss.  707,  12  Am.  Bep.  S55,  as  bear- 
ing on  question  as  to  power  of  legislature  to  perform  judicial  acta. 

15  How.  323-329,  14  la.  Ed.  714,  ANDERSON  V.  BOOK. 

Not  cited. 

16  How.  330-348,  14  L.  Ed.  717,  WINAN8  T.  I>BNMEAD. 

SpedflcationB  are  to  be  constmed  liberally,  so  as  to  promote  the  progreaa 
of  uaef ul  art8»  and  to  allow  Inventors  to  retain  to  their  own  use  what  tii«y 
have  seated. 

Approved  in  Burke  v.  Partridge,  58  N.  H.  351,  following  rule;  Trei- 
bacher-Chemische  Werke  v.  Roessler  etc.  Chemical  Co.,  219  Fed.  212,  135 
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C.  C.  A.  108,  Welsbach  patent  for  alloy  of  eeriam  and  iron  or  other  metals 
includes  other  metaLs  equivalent  to  iron ;  Diamond  Patent  Co.  v.  S.  E.  Carr 
Co.,  217  Fed.  406,  133  C.  C.  A.  310,  patent  for  showcase  of  glass  plates 
joined  by  felt  cushion,  making  an  elastic  joint  is  not  invalid  for  insuffi- 
ciency of  description  nor  because  functional  in  part;  Shepherd  v.  Deitsch, 
138  Fed.  87,  upholding  Shepherd  patent  No.  001,405,  for  brush  with  reticu- 
lated back;  Gaisman  v.  Gallert,  105  Fed.  958,  holding  Gaisman  patent 
No.  542,306,  for  improvement  in  waist  belts  valid,  and  infringed  as  to 
claims  1  and  5 ;  McMichael  &  Wildman  Mfg.  Co.  v.  Stafford,  105  Fed.  383, 
holding  McAIichael  and  Wildman  patent  No.  453,290,  for  improvement  in 
horizontal  cam  disk  of  circular  rib  .  knitting-machine,  valid ;  Campbell 
Printing-Press  etc.  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed.  334,  Constru- 
ing Stonemetz  patent  for  web  printing  machine;  Reece  Button-Hole  Mach. 
Co.  V.  Globe  Button-Hole  Mach.  Co.,  61  Fed.  964,  965, 10  C.  C.  A.  194,  hold- 
ing Reece  patent  No.  240,546,  claims  5,  11,  12,  13  and  18  for  improvements 
in  button-hole  machines,  valid  and  infringed;  Brush  Electric  Co.  v.  Electric 
Imp.  Co.,  52  Fed.  974,  construing  Brush  patent  No.  219,208,  for  electric 
lamp ,.  Tonduer  v.  Chambers,  37  Fed.  337,  Consolidated  Mill  Co.  v.  Coombs, 
39  Fed.  30,  and  Westinghouse  v.  New  York  Air  Brake  Co.,  59  Fed.  596, 
the  technical  claims  in  a  patent  are  to  be  construed  with  reference  to  the 
state  of  the  art,  and  so  as  to  give  patentee  full  benefit  of  his  invention. 

Distinguished  in  Mast,  Foos  &  Co.  v.  Iowa  Windmill  etc.  Co.,  68  Fed. 
219,  holding  void  Bean  reissue  patent  for  improvements  in  pumps. 

Letters  patent  may  Include  only  particular  form  described  and  claimed, 
especially  where  form  and  substance  are  inseparable. 

Approved  in  Mergenthaler  Linotype  Co.  v.  International  T3q}esetting 
Mach.  Co.,  229  Fed.  175,  holding  patents  for  magazine  gate  for  linotype 
machine  void  as  too  broad;  Dundon  v.  Pedersen,  227  Fed.  122,  substitution 
of  equivalent  means  to  perform  subsidiary  function  of  patent  for  steam- 
tight  door  used  in  canneries  is  infringement;  Baldwin  v.  Abercrombie  & 
Fitch  Co.,  228  Fed.  900  (affirming  227  Fed.  459),  Baldwin  reissue  patent 
far  acetylene  gas  lamp  was  not  invalid  as  broadening  patent,  where 
straight  rod  was  alternative  form  with  bent  rod,  and  is  infringed  by  lamp 
differing  only  in  shut-off  valve;  Automatic  Recording  Safe  Co.  v.  Bankers' 
Registering  Safe  Co.,  224  Fed.  508,  510,  Fisher  patent  for  recording  safe 
having  coin  compartments  so  spaced  as  to  allow  removal  in  lateral  direc- 
tion is  not  infringed  by  one  operating  in  different  way;  Individual  Drink- 
ing Cup  Co.  V.  United  States  Drinking  Cup  Co.,  220  Fed.  332,  patent  for 
device  for  storing  and  dispensing  individual  drinking  cups  was  infringed 
by  one  making  slight  changes  in  form,  but  not  in  mode  of  operation;  Zitt- 
losen  Mfg.  Co.  v.  Boss,  219  Fed.  892,  135  C.  C.  A.  551,  patent  for  grass 
collector  with  new  form  of  handle  does  not  differ  substantially  from  prior 
patent  to  same  patentee;  Schiebel  Toy  etc.  Co.  v.  Clark,  217  Fed.  771,  133 
C.  C.  A.  490,  Clark  patent  for  friction  driven  locomotive  toy  improving 
prior  patent  discloses  invention,  and,  though  entitled  to  narrow  construc- 
tion only,  ia  not  restricted  to  8pecifi<;  form,  and  was  infringed;  National 
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Tube  Co.  ▼.  Mark,  216  Fed.  517,  133  0.  C.  A.  13,  constraction  of  claims 
does  not  depend  upon  presence  or  absence  of  words  "substantially  as  de- 
scribed," such  words  being  implied  if  not  expressed;  Detroit  Copper  Min. 
Co.  V.  Mine  etc.  Supply  Co.,  215  Fed.  103,  131  C.  C.  A.  408,  Wilfley  patent 
for  ore-concentrating  table  was  infringed  by  table  having  ruffles  with  de- 
flected terminals  without  substantial  change  in  me^od  of  operation ;  Trei- 
bacher  Chemische  Werke  etc.  v.  Roessler  &  H.  Chemical  Co.,  214  Fed.  413, 
Welsbach  patent  describing  use  of  alloy  is  infringed  by  substitution  of 
magnesium  for  iron  in  alloy ;  Hall  Mammoth  Incubator  Co.  t.  Teabout,  285 
Fed.  912,  Hall  patent  for  incubator  was  not  infringed  by  machine  leaving^ 
out  specific  element  and  substituting  no  other;  Motion  Picture  Patents  Co. 
V.  Independent  Moving  Pictures  Co.,  200  Fed.  414,  118  C.  C.  A.  563, 
Latham  patent  for  projecting  kinetoscope  cannot  be  construed  to  include 
camera,  and  is  not  infringed;  Loraine  Development  Co.  v.  General  Electric 
Co.,  198  Fed.  113,  115,  Carbone  patent  for  arc  lamp  covers  globe  of  several 
chambers,  and  is  not  infringed  by  one  not  having  several  chambers ;  W.  W. 
Sly  Mfg.  Co.  V.  Russell  &  Co.,  189  Fed.  68, 110  C.  C.  A.  625,  Sly  patent  for 
ore-crusher  includes  separating  feature  as  principal  object  to  be  accom- 
plished; Geneva  Mfg.  Co.  v.  National  Furniture  Co..  188  Fed.  664,  patents 
relating  to  sofa  beds  not  infringed  by  structure  using  some  of  same  ele- 
ments, but  having  different  mode  of  operation;  Kings  County  Raisin  & 
Fruit  Co.  V.  United  States  Consol.  etc.  Raisin  Co.,  182  Fed.  63,  104  C.  C.  A. 
499,  patent  for  raisin-seeding  machine  is  infringed  by  machine  dividing  ore 
of  integral  elements  into  two  parts,  where  operation  remains  substantially 
same ;  State  Bank  v.  Hillman's,  180  Fed.  736,  104  C.  C.  A.  98,  Mayr  patent 
for  curtain-stretcher  is  limited  by  description  and  drawings  to  stretcher 
whose  bars  fold  in  same  plane;  Vrooman  v.  Penhollow,  179  Fed.  302,  102 
C.  C.  A.  484,  Vrooman  patent  for  vegetable- topi)er  is  infringed  by  machine 
operating  in  same  way,  and  differing  only  in  cutting-bar  of  greater  diam- 
eter; Campbell  v.  American  Shipbuilding  Co.,  179  Fed.  505,  103  C.  C.  A. 
122,  patent  for  cai'go  vessel  was  not  infringed,  though  defendant's  patent 
might  have  come  within  scope  of  abandoned  claims  in  original  application ; 
Seeger  Refrigerator  Co.  v.  American  Car  etc.  Co.,  171  Fed.  422,  patent  for 
refrigerator  and  freezer  infringed  by  refrigerator  adopting  same  principle 
with  only  some  changes  in  ventilating  parts ;  J.  L.  Owens  Co.  v.  Twin  City 
Separator  Co.,  168  Fed.  267,  93  C.  C.  A.  561,  change  of  form  in  machine 
for  separating  oats  from  wheat,  without  change  in  mode  of  operation  by 
using  mechanical  equivalents,  is  infringement;  Westinghouse  Electric  & 
Mfg.  Co.  V.  Condit  Electrical  Mfg.  Co.,  159  Fed.  153,  spring  substituted 
for  pivot  in  patented  combination,  where  it  permits  same  movement,  and 
does  same  work,  is  equivalent  and  infringes  patent;  Ryder  v.  Schlichter, 
126  Fed.  492,  61  C.  C.  A.  469,  holding  Harder  patent  No.  627,732,  for  im- 
provement in  silos,  entitled  to  reasonable  application  of  doctrine  of  equiva- 
lents, and  infringed  by  Schlichter  patent  No.  653,967;  Smeeth  v.  Perkins 
&  Co.,  125  Fed.  288,  60  C.  C.  A.  199,  construing  Scott  patent  No.  452,618, 
for  bosh-plates  for  furnaces,  and  holding  it  infringed  as  to  claims  1  and  5 ; 
dissenting  opinion  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric 
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etc.  Co.,  173  Fed.  370,  372,  97  C.  C.  A.  621,  majority  holding  that  patent 
of  electric  transformer  with  open  spaces  in  core  was  not  infringed  by  one 
not  having  these  spaces,  that  being  an  essential  element;  Werner  v.  King, 
96  if.  S.  230,  24  L.  Ed.  614,  if  particular  form  be  inseparable  from  success- 
ful operation  of  machine,  the  attainment  of  same  object  by  machine  differ- 
ent in  form  is  no  infringement;  Perham  v.  American  Button  Hole  Co.,  18 
Fed.  Cas.  1100,  arguendo. 

Distinguished  in  Murphy  v.  Easthan,  1  Holmes,  116,  Fed.  Cas.  9949,  and 
Lovell  V.  Johnson,  82  Fed.  208,  where  form  was  held  not  to  be  of  essence 

of  invention. 

* 
New  and  more  extended  application  of  thing  patented,  involving  change 

only  of  form  or  substitution  of  equivalents  doing  same  thing  with  better  eff ects, 

is  not  patentable;  but  original  patent  covers  also  such  variations  of  form, 

though  not  specified  in  patent,  as  substantially  embody  original  mode  of  oftera- 

Hon  to  attainment  of  same  result. 

Approved  in  United  States  v.  Soci^t^  Anonyme  etc.  Cail,  224  U.  S.  328, 
56  L.  Ed.  787,  32  Sup.  Ct.  479,  patent  for  De  Bange  gas  check  for  large 
guns  is  valid,  and  gas-checking  device  used  by  government  is  infringement ; 
Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  81,  patent  for  fluid 
pressure  brake  apparatus  is  valid,  and  is  infringed  by  similar  mechanism 
operating  in  substantially  same  way;  Heywood  Bros.  etc.  Co.  v.  Syracuse 
Rapid  Transit  Ry.  Co.,  152  Fed.  463,  defendant's  car  seat  embodying  Cur- 
wen  patent  can  be  differentiated  from  complainant's  patent,  but  infringing 
device  used  by  defendant  cannot  be  differentiated;  Universal  Brush  Co.  v. 
Sonn,  146  Fed.  531,  632,  Morrison  patent  No.  717,014,  claim  1,  for  method 
of  making  brushes,  is  infringed  by  Sonn  patent  No.  791,510;  Nathan  v. 
Howard,  143  Fed.  893,  75  C.  C,  A.  97,  Howard  patent  No.  626,997,  for 
improvement  in  heating  stoves,  is  valid  and  infrin^^ed;  Columbia  Wire  Co. 
V.  Kokomo  etc.  Co.,  143  Fed.  122,  74  C.  C.  A.  310,  holding  Pates  patent 
No.  365,723,  for  wire-barbing  machine,  valid,  and  infringed  by  machine 
of  Frederick  patent  No.  711,303 ;  Eastern  Paper  Bag  Co.  v.  Continental  etc. 
Bag  Co.,  142  Fed.  499,  holding  Liddell  patent  No.  558,969,  for  paper  bag 
machine  valid, -and  infringed  by  machine  of  Claussen  patent  No.  598,497; 
Ferry-Hallock  Co.  v.  Hallock,  142  Fed.  176,  Ferry  patent  No.  623,833  for 
machine  for  automatically  making  hat-packing  rings,  is  valid,  and  infringed ; 
Brown  Bag  Fill.  Mach.  Co.  v.  Drohen,  140  Fed.  107,  holding  Cummings 
patent  No.  573,171,  for  bag-filling  machine,  and  Brown  patent  No.  578,133, 
for  folding  mechanism  for  use  with  former,  valid  and  infringed;  Petti- 
bone  Mulliken  &  Co.  v.  Pennsylvania  Steel  Co.,  133  Fed.  734,  holding 
Strom  patent  No.  498,196,  for  railroad  switch-stand,  valid  and  infringed; 
Benbow  etc.  Mfg.  .Co.  v.  Simpson -^fg.  Co.,  132  Fed.  616,  holding  Schroe- 
der  patent  No.  535,465,  for  means  for  operating  washing  machine,  in- 
fringed ;  Oehrle  v.  Wm.  H.  Horstmann  &  Co.,  131  Fed.  490,  holding  Oehrle 
patent  No.  599,191,  for  improvement  in  ornamental  cords,  not  infringed; 
Albright  v.  Langfeld,  131  Fed.  476,  upholding  Albright  patent  No.  439,086, 
IV — 46 
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for  coin  purse;  EUaQdernWeldon  Dyeing  Mach.  Co.  ▼.  Steadwell  Dyeing 
M.  Co.,  122  Fed.  645,  holding  Weldon  patent  No.  354,281,  claims  1,  2,  3,  4, 
for  dyeing  apparatus  valid  and  infringed;  Lowell  Mach.  Shop  ▼.  Saeo^& 
Pettee  Mach.  Shops,  122  Fed.  636,  58  C.  C.  A.  324,  limiting  Knowles  A 
Tatham  patent  No.  464,029,  for  device  for  grinding  flats  of  carding  ma- 
chines, and  holding  it  not  infringed  by  Penney  patents  Nos.  544,441  and 
620,353;  Adams  v.  Folger,  120  Fed.  263,  66  C.  C.  A.  540  holding  Folger 
patent  No.  680,769,  claim  5,  for  water-heater  valid  and  infringed;  Singer 
Mfg.  Co.  V.  Cramer,  109  Fed.  655,  48  C.  C.  A.  588,  construing  Cramer  pat- 
ent No.  271,426,  for  sewing-machine  treadle;  Metallic  Extraction  Co.  v. 
Brown,  104  Fed.  352,  353,  43  C.  C.  A.  568,  construing  Brown  patent 
No.  471,264,  for  improvements  in  ore  wasting,  and  holding  it  infringed; 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  539,  36  C.  C.  A. 
375,  construing  Bun<}y  patent  for  workman's  time  recorder;  Reece  Button- 
Hole  Mach.  Co.  V.  Globe  Button-Hole  Mach.  Co.,  61  Fed.  963,  967,  968, 
10  C.  C.  A.  194,  holding  Reece  patent  No.  240,546,  claims  5,  11,  12,  13,  and 
18,  for  improvements  in  button-hole  machines,  valid  and  infringed;  West- 
em  Electric  Co.  v.  La  Rue,  139  U.  S.  606,  S5  L.  Ed.  296,  11  Sup.  Ct.  672 
(affirming  24  Blatchf..26,  28  Fed.  90),  where  telegraph  sounder  was  held  to 
he  a  mere  change  in  form  from  one  patented,  and  the  use  of  it  an  infringe- 
ment on  the  Intent  right;  Hoyt  v.  Home,  145  U.  S.  309,  36  L.  Ed.  7ie, 
12  Sup.  Ct.  925,  where  an  improvement  in  a  rag  engine  was  held  mere 
change  in  form  from  device  already  patented;  Johnson  v.  Onion,  3  Hughes, 
294,  Fed.  Cas.  7401,  and  Whitney  v.  Mowry,  2  Bond,  65,  Fed.  Cas.  17,592, 
where  process  of  annealing  was  held  to  be  substantially  the  same  as  that 
for  which  patent  had  issued;  Sargent  v.  Lamed,  2  Curt.  349,  Fed.  Cas. 
12,364,  holding  mere  change  of  mechanical  structure  not  patentable ;  Union 
Paper  Bag  Co.  v.  Pultz  &  Walfeey  Co.,  16  Blatchf .  168,  Fed.  Cas.  14,392, 
where  a  paper-cutting  machine,  which  was  a  mere  improvement  on  one 
patented,  was  held  an  infringement;  Pearl  v.  Ocean  Mills,  19  Fed.  Cas. 
59,  where  old  machine  is  merely  changed  in  form,  applicant  for  patent 
must  show  that  some  new  or  materially  improved  result  is  obtained ;  Whip- 
ple V.  Middlesex  Co.,  29  Fed.  Cas.  942,  upon  question  of  infringement,  if 
the  result  be  the  same  in  kind,  it  is  not  necessary  that  it*be  the  same  in 
•d^ree;  Mann's  Car  Co.  v.  Monarch  Car  Co.,  34  Fed.  134,  where  use  of  a 
car-ventilating  apparatus,  which  differed  only  in  form  from'  patented  ai>- 
paratus,  was  held  an  infringement;  Orier  v.  Castle,  17  Fed.  524,  holding 
to  copy  a  principle  or  mode  of  operation  described  is  an  infringement,  al- 
though such  copy  is  totally  unlike  the  original  in  form  or  proportions; 
Mast  &  Co.  V.  Rude  Bros.  Mfg.  Co.,  63  Fed.  124,  3  C.  C.  A.  477,  and  Har- 
mon V.  Struthers,  57  Fed.  639,  where  patent  for  new  form  of  old  invention 
was  held  void  for  want  of  novelty;  Beach  v.  American  Box-Machine  Co., 
•63  Fed.  606,  where  two  machines  perform  the  same  work  in  substantially 
the  same  way,  infringement  is  not  avoided  by  fact  that  one  machine  does 
little  more,  or  little  less  than  other;  Devlin  v.  Paynter,  64  Fed.  400, 12  C.  €•  A. 
188,  where  substantial  equivalent  was  held  an  infringement;  Travers  v. 
American  Cordage  Co.,  64  Fed.  774,  one  who  appropriates  the  essentials 
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of  a  patented  process  does  not  escape  infringement  by  using  proeesa  in 
connection  with  improvements  subsequently  adopted  by  inventor;  Bobbins 
V.  Pueber  Co.,  71  Fed.  191,  and  Societe  etc.  Cleret  v.  Rehfuss,  75  Fed.  660, 
merely  reversing  order  of  mechanism  described  and  claimed  in  patent, 
without  change  in  principle  of  operation,  or  result,  will  not  avoid  infringe- 
ment; Cowles  Electric  Co.  v.  Lowery,  79  Fed.  352,  24  C.  C.  A.  616,  10 
C.  C.  A.  194  and  Beeee  Button  Hole  Co.  v.  Globe  Co.,  61  Fed.  963,  964, 
965,  968,  where  patentee  claims  for  a  combination  or  process  embodying 
the  use  of  certain  elements,  his  claim  will,  include  such  combinations  and 
processes  as  adopt  substantially  the  same  means;  to  same  effect,  Thomp- 
son V.  Second  Ave.  Traction  Co.,  93  Fed.  826,  35  C.  C.  A.  620;  Beach  v. 
Hobbs,  92  Fed.  151,  34  C.  C.  A.  248,  where  improvements  in  box-making 
machine  were  held  to  be  equivalents  of  parts  patented^  and  their  use  with- 
out consent  of  original  patentee  an  infringement  on  his  patent;  and  for 
similar  holding  where  improvements  were  made  in  ore-crushing  machine; 
Risdon  Iron  etc.  Works  v.  Trent,  92  Fed.  389,  Jackson  v.  Allen,  120  Mass. 
75,  where  instruction  to  jury  in  conformity  with  this  rule  was  sustained. 

■  The  following  cite  this  case  for  rule  that  when  patentee  describes  an 
invention,  and  claims  it  as  described,  he  is  understood  to  claim,  and  does 
by  law  actually  cover,  not  only  the  precise  forms  he  has  described,  but 
all  other  forms  which  embody  his.  invention:  George  Frost  Co.  v.  Silver- 
man, 62  Fed.  465,  Hoe  v.  Scott,  65  Fed.  609,  McCormick  Harvesting  Ma- 
chine Co.  V.  Aultman  &  Co.,  69  Fed.  387,  394,  16  C.  C.  A.  259,  and  Heap 
V.  Greene,  91  Fed.  794,  34  C.  C.  A.  86 ;  Eddy  v.  Dennis,  95  U.  S.  569,  24 
L.  Ed.  365,  dissenting  opinion  in  Westinghouse  v.  Boyden  Brake  Co.,  170 
U.  S.  575,  42  L.  Ed.  1150, 18  Sup.  Ct.  725,  Singer  v.  Walmsley,  22  Fed.  Cas. 
211,  212,  where  it  is  discussed  at  some  length;  Norton  v.  Jensen,  49  Fed. 
866,  1  C.  C.  A,  452,  and  Long  v.  Pope  Co.,  75  Fed.  838,  21  C.  C.  A.  533 ; 
Amer.  Pin  Co.  v.  Oakville  Co.,  3  Blatchf.  193,  Fed.  Cas.  313,  Sawyer  v. 
Miller,  4  Woods,  474,  12  Fed.  727,  and  Independent  Electric  Co.  v.  Jeffrey 
Mfg.  Co.,  76  Fed.  991. 

Distinguished  in  Electric  Smelting  etc.  Co.  v.  Pittsburgh  Reduction  Co., 
Ill  Fed.  756,  holding  Bradley  patents  Nos.  464,933  and  468,148,  for  process 
for  reducing  refractory  ores,  are  not  infringed  by  Hall  patent  No.  400,766, 
for  reducing  aluminum  ores ;  Sewall  v.  Jones,  91  U.  S.  183,  23  L.  Ed.  277, 
and  Milligan  &  Higgins  Glue  Co.  v.  Upton,  4  Cliff.  252,  Fed.  Cas.  9607, 
on  ground  that  patent  claimed  to  be  infringed  was  void  for  want  of 
novelty. 

Right  to  patenl;  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  G.  81. 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  E.  B.  G.  688,  689. 

Miscellaneous.  Cited  in  Huggins  v.  Hubby,  12  Fed.  Cas.  828,  as  to 
roles  of  inquiry  in  determining  nature  of  thing  patented. 
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15  How.  348-364,  14  L.  Ed.  724,  WALWOBTB  ▼.  SNEELAND. 

Bnpreme  Oonrt  has  no  JnzlBdlction  of  an  appeal  ftom  State  covxt,  wbeie 
State  court  has  ordered  appellant  to  convey  certain  land,  and  he  brings  cause 
np  on  ground  that  his  contract  for  conveyance  was  contrary  to  laws  of  United 
States. 

,  Approved  in  Allen  v.  Ai^irabau,  198  U.  S.  156,  49  L-  Ed.  993,  25  Sup. 
'Ct.  622,  denying  jurisdiction  over  action  against  maker  of  note,  defense- 
to  which  is  that  note  given  in  consideration  of  promise  to  have  cigars 
called  for  by  contract  made  in  I^ey  West  and  removed  from  factory,  with- 
out compliance  with  Federal  statutes;  Conde  v.  York,  168  U.  S.  649,  42 
L.  Ed.  613,  18  Sup.  Ct.  236,  holding  title  or  right  denied  by  State  court 
must  be  a  title  or  right  of  plaintiff  in  error,  and  not  a  third  person,  and 
statute  or  authority  must  be  directly  in  issue;  National  Bank  etc.  Loan 
Co.  V.  Petrie,  189  U.  S.  424,  47  L.  Ed.  880,  23  Sup.  Ct.  512,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  540. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 

obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  51. 

15  How.  S54-S57,  14  L.  Ed.  727,  CABTEB  v.  BENNETT. 

Supreme  Court  has  no  Jurisdiction  of  an  appeal  from  State  Supreme  Oonrt^ 
where  latter  has  overruled  motion  in  arrest  of  Judgment,  and  record  does  not 
show  that  in  so  doing,  it  passed  on  or  construed  Federal  Constitntion  or  Fed- 
eral law. 

Approved  in  Ryan  v.  Fielder,  99  Ark.  376,  138  S.  W.  973,  in  Arkansas 
motion  in  arrest  of  judgment  is  not  recognized  in  civil  suit,  and  should 
have  been  treated  as  motion  for  new  trial  where  special  verdict  was  ren- 
dered against  infant  defendant  without  defense  by  guardian;  State  ▼. 
Gamma,  215  Mo.  105,  114  S.  W.  621,  motion  in  arrest  of  judgment  of 
conviction  for  selling  liquor  cannot  raise  constitutional  question  not  raised 
in  instructions  or  saved  in  motion  for  new  trial. 

Motion  in  arrest  of  Judgment  can  only  be  maintained  for  defect  apparent 
on  face  of  record. 

Approved  in  Bond  v.  Dustin,  112  U.  S.  608,  28  L.  Ed.  836»  5  Sup.  Ct.  298. 
holding  evidence  is  no  part  of  record  for  this  purpose;  Brown  v.  Massa* 
chusetts,  144  U.  S.  680,  36  L.  Ed.  560,  12  Sup.  Ct.  759,  and  United  States 
V.  Bamhart,  9  Sawy.  163,  17  Fed.  581,  where  court  refused  to  consider 
stipulation  filed  during  trial  which  admitted  certain  facts;  Kentucky  Ins. 
Co.  V.  Hamilton,  63  Fed.  102,  11  C.  C.  A.  42,  and  State  v.  Bledsoe,  47  Ark. 
234,  1  S.  W.  150,  holding  defects  in  proof  cannot  be  reached  on  motion  in 
arrest  of  judgment ;  Van  Stone  v.  Stillwell  Co.,  142  U.  S.  135,  36  L.  Ed. 
964,  12  Sup.  Ct.  183,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note^  6S  L.  E.  A.  38^ 
40,  51. 
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Miscellaneoiis.    Cited  in  Shuford  v.  Cain,  1  Abb.  (U.  S.)  309,  Fed.  Cas. 
12,823,  as  to  distinction  in  effect  between  judgments  void  and  voidable. 

15  How.  368-366,  U  I>.  Ed.  732,  FOB8TTH  v.  SETNOUDS. 

I*and  grants  to  settlers  in  Michigan,  pursuant  to  Jay's  Tteaty,  prior  to 
surrender  of  the  western  posts  by  British,  were  not  donations  so  as  to  exclude 
grantees  from  benefit  of  acts  of  Congress  of  May  15,  1820,  and  March  3,  1823. 
Approved  in  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  273,  where  titlo 
to  land  possessed  by  claimants  under  private  grants  is  confirmed  by  acts 
of  Congress  anA  official  survey  made  and  approved,  paper  description.? 
yield  to  actual  lines  of  survey;  People  v.  Jones,  6  Mich.  188,  in  discussion 
as  to  what  constitutes  a  complete  dedication  to  a  public  use;  Crane  v. 
Reeder,  21  Mich.  63,  64,  4  Am.  Rep.  435,  436,  in  discussing  rights  and 
disabilities  of  aliens  in  Northwest  Territory  under  Jay's  Treaty  and  acts 
of  Congress. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  B.  A.  182. 

15  How.  367-415,  14  L.  Ed.  732,  McDONOUQH  v.  MUBDOOH. 

IMrections  as  to  management  of  bequest  when  merely  subsidiary  to  gen- 
eral objects  of  will,  whether  legal  and  practicable,  or  otherwise,  can  exert  no 
influence  over  question  of  its  validity;  so  where  testator,  after  devising  his 
property  to  certain  municipalities  for  charitable  uses,  adds  certain  unlawful 
directions  or  suggestions,  these  will  be  disregarded  and  principal  intent  will 
be  effectuated. 

Approved  in  Ticher  v.  Arnold,  147  Fed.  674,  8  Ann.  Oas.  917,  7  L.  B.  A. 
(N.  S.)  471,  77  C.  C.  A.  649,  where  trust  provided  that  school  for  needy 
bOys  be*  erected  not  to  cost  more  than  certain  amount,  and  income  of  bal- 
ance used  to  pay  teachers,  income  could  be  used  to  pay  expense  of  mainte- 
nance and  conduct  of  school;  Succession  of  Reilly,  136  La.  369,  67  South. 
34,  where  will,  after  enumerating  special  legacies,  bequeaths  residue  to 
person  to  be  distributed  as  he  sees  fit,  and  makes  such  person  sole  heir 
and  universal  legatee,  direction  as  to  disposition  of  legacy  is  reputed  not 
written  and  does  not  invalidate  bequest  to  legatee. 

City  of  New  Orleans  has  power  to  receive  bequest  in  trust  for  purposes 
of  founding  an  institution  for  education  of  poor  in  that  city. 

Approved  in  West  Virginia  Pulp  &  Paper  Co.  v.  Miller,  176  Fed.  296, 
100  C.  C.  A.  176,  devise  of  land  in  West  Virginia  to  trustee  to  sell  and  pay 
over  proceeds  to  Baltimore  church  was  valid  as  gift  of  money  under  law 
of  Maryland,  where  testator  and  legatee  were  domiciled,  and  laws  of  West 
Virginia  limitiz^  amount  of  land  church  can  hold  do  not  apply;  Fordyce 
V.  Woman's  Christian  Nat.  Library  Assn.,  79  Ark.  567,  7  L.  B.  A.  (N.  S.) 
485,  96  S.  W.  161,  property  of  public  library  could  not  be  sold  on  execu- 
tion of  judgment  for  injuries  to  employee  in  excavating  rock  for  building; 
Colbert  v.  Speer,  24  App.  D.  C.  206,  bequest  of  money  to  Georgetown 
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College  as  endowment  for  prosecution  of  historical  research  is  valid; 
Chapman  v.  Newell,  146  Iowa,  427,  125  N.  W.  329,  bequest  of  estate 
to  premanent  school  fund  of  Louisa  County  is  not  void  for  want  of 
person  to  receive  it  as  court  will  appoint  trustee;  Green's  Adm'rs  v. 
Fidelity  Trust  Co.,  134  Ky.  328,  20  Ann.  Gas.  861,  120  S.  W.  287,  where 
testator  living  in  Kentucky  devises  land  in  Kentucky  for  Masonic  Orphan 
Asylum  in  Indiana,  courts  of  Kentucky  will  administer  trust,  and  pay 
over  income  to  trustee  in  Indiana;  City  of  New  Orleans  v.  Salmen  Brick 
etc.  Co.,  135  La.  834,  66  South.  239,  devise  of  land  to  municipal  corpora- 
tions in  trust  for  educational  purposes  is  valid;  Jordan's  Admz.  ▼• 
Richmond  Home  for  Ladies,  106  Va.  716,  56  S.  E.  732,  bequest  to  "Trustees 
of  Presbyterian  Home  for  Old  Ladies,  situated  in  Richmond,"  where 
the  only  home  was  "Richmond  Home  for  Ladies"  for  Methodist  and 
Presbyterian  indigent  women,  is  valid  as  gift  to  latter;  dissenting  opinion 
in  Tucker  v.  Mobile  Infirmary  Association,  191  Ala.  615,  68  South.  17, 
majority  holding  that  plaintiff  could  recover  for  injuries  received  in 
charitable  hospital  by  nurse's  incompetence;  Perin  v.  Carey,  24  How. 
505,  16  L.  Ed.  711,  where  city  of  Cincinnati  was  held  capable  of  taking 
in  trust  devises  and  bequests  for  charitable  uses;  Russell  v.  Allen,  107 
U.  S.  169,  171,  27  L.  Ed.  399,  400,  2  Sup.  Ct.  332,  334,  Pennoyer  v.  Wad- 
hams,  20  Or.  284,  11  L.  B.  A.  213,  25  Pac.  723,  and  in  In  re  Johns'  Will, 
30  Or.  516,  520,  36  L.  B.  A.  249,  250,  47  Pac.  348,  350,  where  bequest  to 
certain  trustees  for  founding  of  institution  fdr  purposes  of  education  was 
held  charitable  gift,  valid  against  donor's  heirs,  although  institution  was 
neither  established  nor  incorporated  in  lifetime  of  donor;  Skinner  V.  Har- 
rison Township,  116  Ind.  143,  2  L.  B.  A.  139,  18  N.  E.  531,  and  State  v. 
Smith,  16  Lea,  667,  holding  school  township  empowered  to  accept  be- 
quest for  educational  purposes;  Phillips  v.  Harrow,  93  Iowa,  102,  61 
N.  W.  437,  holding  municipal  corporation  may  take  devise  in  trust  to 
maintain  foundling  hospital;  Bamum  v.  Mayor,  62  Md.  290,  293,  294,  a 
similar  case;  Regents  v.  Detroit  Young  Men's  Society,  12  Mich.  161, 
affirming  right  of  university  regents  to  take,  hold  and  convey  real  estate: 
Brown  v.  Brown,  7  Or.  298,  holding  a'will  devising  property  to  a  municipal 
corporation  not  void  on  ground  that  it  created  a  perpetuity;  Raley  v. 
Umatilla  County,  15  Or.  177,  3  Am.  St.  Bep.  147,  13  Pac.  893,  where 
county  was  held  capable  of  receiving  and  holding  land;  Franklin  v.  Aim- 
field,  2  Sneed,  346,  where  devise  of  property  to  trustee  for  purpose  of 
establishing  and  maintaining  an  institution  of  learning  was  held  a  valid 
charity;  dissenting  opinion  in  United  States  v.  Baltimore  etc.  R.  R.  Co., 
17  Wall.  335,  21  L.  Ed.  602,  the  majority  holding  private  property  of 
municipal  corporation  not  subject  to  taxation  by  Congress.  The  fol- 
lowing cases  cite  this  case,  arguendo,  in  discussion  of  rule  against  per- 
petuities and  the  application  thereof  to  devises  to  charitable  corporations: 
Jones  V.  Habersham,  107  U.  S.  179,  185,  189,  27  L.  Ed.  403,  406,  407,  2 
Sup.  Ct.  341,  346,  349  (affirming  3  Woods,  477,  Fed.  Cas.  7465),  Storrs 
School  V.  Whitney,  54  Conn.  347,  348,  351,  8  Atl.  144,  145,  Odell  v.  Odell, 


727  Mcdonough  y.  Murdoch.       15  how.  3e7-4i5 

10  AUen,  9 ;  Penny  v.  Crool,  76  Mich.  481,  5  L.  B.  A.  863,  ^  N.  W.  652, 
and  Almy  v.  Jones,  17  R.  I.  267,  12  L.  S.  A.  416,  21  AtL  617,  trnst  for 
charitable  uses  may  depend  for  its  going  into  effect  upon  a  condition  to 
be  performed  by  others,  which  may  or  may  not  be  performed  within 
period  allowed  by  rule  against  perpetuities;  Jackson  v.  Phillips,  14  Allen, 
554,  566,  in  discussion  as  to  what  objects  will  be  sustained  as  charitable 
uses;  and  to  same  effect  in  Paschal  in  Acklin,  27  Tex.  200,  where  a  be- 
quest in  favor  of  the  poor  of  Sumner  County  was  held  sufficient  descrip- 
tion to  sustain  a  charity. 

Distinguished  in  People  v.  Ashbumer,  55  Cal.  523,  in  determining  nature 
of  grant  made  by  United  States  t^  State  of  California  in  granting  Yosemite 
Valley ;  Becker  v.  La  Crosse,  99  Wis.  420,  67  Am.  St.  Rep.  878,  40  L.  R.  A. 
831,  75  N.  W.  86,  holding  municipal  corporation  of  one  State  has  no  power 
to  accept  privilege  granted  by  another  State  to  construct  and  maintain 
highway  therein. 

What  are  charitable  uses  or  trusts.    Note,  68  Am.  St.  Rep.  259. 

Validity  of  bequest  for  support  or  establishment  of  free  or  public 
schools.    Note,  8  Ann.  Gas.  925,  927. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note, 
8  Ann.  Gas.  1181,  1182. 

Power  of  municipality  to  take  property  as  trustee.    Note,  17  Ann. 
Gas.  749. 

Municipal  corporation  as  trustee  of  charity.    Note,  14  L.  R.  A.  69. 

It  is  witbin  power  of  testator  to  declare  uses  to  irtilch  legacy  made  to  city 
is  to  be'ltpplled,  provided  it  be  for  purposes  within  range  of  powers  and  duties 
of  city. 

Cited  in  Sickles  ▼.  New  Orleans,  80  Fed.  873,  26  C.  C.  A.  204,  where 
equity  doctrine  of  cy  pres  is  applied. 

Validity  and  effect  of  condition  of  inalienability*  attached  to  gift  for 
charity.    Note,  12  Ann.  Gas.  817. 

Invalidity  of  charitable  bequest  for  indebtedness.    Note,  6  £.  R  0. 
575. 

trnder  Louisiana  code,  an  illegal  condition  in  will  prohibiting  alienation 
or  diversion  of  estate  bequeathed,  or  any  deviation  from  testator's  scheme, 
will  not  invaUdate  it. 

Approved  in  Ackerman  v.  ^chter,  179  Ind.  399,  Ann.  Gas.  1915D,  1117, 
46  L.  R.  A.  (N.  S.)  221,  101  N.  E.  495,  where  statute  requires  trustees  of 
benevolent  trust  to  make  annusi  report,  provision  in  will  that  no  report 
be  made  yields  to  statute,  but  ctbes  not  invalidate  will;  New  Orleans  v. 
Salmon  Brick  etc.  Co.,  135  La.  854,  66  South.  246,  defendants  acquired 
title  by  prescription  to  property  devised  to  municipal  corporation  for 
educational  purposes,  but  not  actually  used  for  schools;  Bell  v.  Nesmith, 
217  Mass.  261|  104  N.  £•  724/ where  State  complies  with  condition  prece- 
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dent  in  will  and  accepts  estate  in  fee  in  land  for  uses  designated,  condi« 
tion  subsequent  that  State  shall  not  sell  property  does  not  prevent  vest* 
ing  of  title  in  State. 

Oommon-law  rules  respecting  restraints  on  alienation  discussed. 

Approved  in  Manierre  v.  Welling,  32  R.  I.  136,  Ann.  Gas.  19120,  1811, 
78  Atl.  520,  condition  in  will  restraining  alienation  of  real  property  is 
repugnant  to  devise  of  estate  in  fee  and  is  void,  but  does  not  invalidate 
will ;  Maxcy  v.  Oshkosh,  144  Wis.  250,  81  L.  R.  A.  (N.  S.)  787,  128  N.  W. 
905,  will,  giving  property  in  trust  for  manual  training  school  and  imposing 
condition  of  perpetual  maintenance  which  law  would  impose  on  charitable 
trust,  is  not  invalid. 

The  following  cite  this  case  as  authority  tor  holding  in  devise  of  land 
in  fee  simple,  a  condition  against  all  alienation  is  void:  Potter  v.  Couch, 
141  U.  S.  315,  85  L.  Ed.  732,  11  Sup.  Ct.  1010,  Jones  v.  Port  Huron  Co., 
171  111.  507,  49  N.  E.  701,  and  Henderson  v.  Harness,  176  111.  308,  52  N.  E, 
70.  Cited  in  Quincy  v.  Attorney-General,  160  Mass.  434,  35  N.  E.  1067, 
in  construction  of  a  condition  in  a  will. 

All  property  of  municipal  corporation  Is  held  for  public  use. 

Approved  in  Darling  v.  Mayor,  51  Md.  12,  holding  execution  on  judg- 
ment against  municipal  corporation,  will  not  lie. 

Oomlty  between  States  authorizes  corporation  to  exercise  its  charter 
powers  within  another  State,  but  It  does  not  permit  exercise  of  power  where 
policy  of  that  State,  distinctly  marked  by  legislative  enactments  or  constita- 
tional  provision,  forbids  it. 

Approved  in  Clarke  v.  Central  Ry.  Co.,  50  Fed.  345,  16  L.  R.  A.  687, 
where  foreign  corporation  was  held  not  empowered  to  exercise  powers 
which  were  prohibited  to  domestic;  Kansas  City  etc.  Ry.  Co.  v.  Stevenson, 
135  Fed.  554,  arguendo. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  S.)  488,  466. 

Miscellaneous.  Cited  in  Flanders  v.  Thompson,  3  Woods,  11,  Fed.  Gas. 
485/,  and  Cohen  &  Co.  v.  Morris  Co.,  70  Ga.  319,  not  in  point;  Society  for 
Orphan  Boys  v.  New  Orleans,  12  La.  Ann.  63,  for  copy  of  McDonough 
will;  New  Orleans  v.  Baltimore,  15  La.  Ann.  627,  incidentally, 

15  How.  415-420,  14  L.  Ed.  763,  WYXJE  v.  OOZE. 

Where  owner  of  claim  against  Mexico  engaged  attorney  to  prosecute  same 
and  contracted  to  pay  him  for  his  services  certain  proportion  of  amount  re- 
covered, and  services  were  rendwed,  the  dea^h  of  owner  did  not  dissolve  con- 
tract, hut  agreed  compensation  hecame  lien^n  money  when  recovered;  and  by 
virtue  of  this  lien  attorney  may  go  into  equity  to  enforce  his  claim. 

Approved  in  Barnes  v.  Alexander,  232  U.  S.  120,  122,  58  L.  Ed.  533»  34 
Sup.  Ct.  276,  promise  to  pay  for  services  by  definite  amount  of  contingent 
fund  creates  lien  thereon  when  received  by  promisor;  Ingersoll  v.  Coram, 
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211  U.  S.  368,  58  L.  Ed.  229,  29  Sup.  Ct.  92,  counsel  is  entitled  to  contin- 
gent fee  where  case  is  settled  in  way  to  give  him  as  much  as  if  contingency 
realized ;  Nutt  v.  Knutt,  200  U.  S.  21,  50  L^  Ed.  358,  26  Sup.  Ct.  216,  ille- 
gality of  clause  in  contract  for  prosecution  of  claim  against  government, 
making  claim  lien  on  claim,  does  not  invalidate  contract  in  so  far  as  pro- 
vides for  payment  of  percentage  allowed  on  claim ;  United  Cigarette  Mach. 
Co.  V.  Winston  Cigarette  Mach.  Co.,  194  Fed.  961,  114  C.  C.  A.  583,  where 
damages  for  breach  of  contract  is  primary  issue,  equity  has  no  jurisdiction 
to  enforce  lien  of  corporation  upon  stock  and  dividends  of  members  be* 
fore  court  of  law  has  awarded  damages;  Brown  v.'  Morgan,  163  Fed.  399, 
attorney  recovering  judgment  for  client  has  lien  upon  judgment  for  fee 
and  disbursements,  and  may  maintain  suit  in  equity  to  enforce  lien ;  MuUer 
Y.  Kelly,  116  Fed.  545,  upholding  contract  for  contingent  fee  when  it  is  not 
champertous  and  costs  are  paid  by  client;  In  re  Wittenberg  Veneer  etc. 
Panel  Co.,  108  Fed.  597,  holding  certain  mortgage  by  terms  of  which  in- 
surance should  be  kept  up  was  not  pledge  of  insurance  requiring  delivery 
o£  policy;  Taylor  v.  Wharton,  43  App.  D.  C.  108,  contract  giving  attorney 
retaining  fee,  and  fifteen  per  cent  of  amount  recovered,  does  not  create 
lien  upon  fund,  but  mtsrely  establishes  basis  for  estimating  amount;  Thurs- 
ton V.  Bullowa,  42  App.  D.  C.  22;  agreement,  whereby  attorney's  compen- 
sation for  prosecution  of  claim  against  uecedent's  estate  is  to  be  equal  to 
one-third  of  amount  recovered,  does  not  create  lien;  Hutchinson  v.  Worth- 
ington,  7  App.  D.  C.  550,  contract  that  attorneys  shall  receive  proportion 
of  amount  recovered  in  suit  constitutes  valid  lien  upon  fund  attaching  im- 
mediately after  judgment;  Johnson  v.  Van  Wyck,  4  App.  D.  C.  319,  41 
L.  R.  A.  520,  where  deed  under  which  plaintifE  in  ejectment  seeks  to  re- 
cover property  shows  scheme  whereby  person  agrees,  for  one-half  amount 
recovered,  to  institute  and  maintain  suit  at  his  own  expense,  deed  is 
ehampertous  and  void;  Child  v.  Trist,  1  McAr.  (D.  C.)  5,  attorney,  prose- 
cuting claim  against  Federal  government,  for  contingent  fee,  has  lien  upon 
fund  enforceable  against  claimant  while  money  is  in  treasury ;  Mills  v.  Smith, 
193  Mass.  18,  6  L.  R.  A.  (N.  8.)  866,  78  N.  E.  768,  contract  giving  plain- 
tiff entire  charge  of  sale  of  land;^,  and  one-half  proceeds  for  compensation, 
was  binding  upon  executors;  Stroemer  v.  Van  Orsdel,  74  Neb.  142,  121 
Am.  St.  Rep.  713,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W.  1056,  contract  whereby 
attorney  undertakes  to  procure  pardon  for  one  convicted  of  crime  for  con- 
tingent fee  is  not  invalid;  Field  v.  Sammis,  12  N.  M.  48,  73  Pac.  621,  inter- 
vener, under  contractor  for  attorney's  fees,  was  entitled  to  one-half  amount 
of  judgment  before  garnishment  proceedings  begun;  Dupree  v.  Bridgers, 
168  N-  C.  428,  84  S.  E.  697,  whei-e  party  contracted  to  give  attorney  one- 
fourth  of  land  recovered,  death  of  party  did  not  revoke  contract;  Stearns 
V.  Wollenberg,  51  Or.  93,  92  Pac.  1081,  oral  agreement  by  owner  of  legal 
title  to  land  to  give  attorney  one-half  if  successful  in  removing  cloud  from 
title  is.  not  equitable  assignment,  and  creates  no  lien  on  land ;  Wright  v. 
Tebbitts,  91  tJ.  S.  254,  23  L.  Ed.  321, ^nd  Manning  v.  Sprague,  148  Mass. 
22,  12  Am.  St.  Rep.  511,  1  L.  R.  A.  518, 18  N.  E.  674,  both  holding  an  agree- 
ment by  an  attorney  at  law  to  prosecute  a  claim  before  a  commission  called 
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together  in  pursuance  of  a  treaty,  not  illegal  or  against  public  policy; 
Stanton  v.  Embrey,  93  U.  S.  666,  23  L.  £cL  986,  and  Reece  v.  Kyle,  49  Ohio 
St.  486,  16  L.  R.  A.  727,  31  N.  E.  760,  a  contract  between  attorney  and 
client  for  contingent  compensation  is  valid;  Dowell  v.  CardweU,  4  Sawy. 
227,  234,  Fed.  Gas.  4039,  holding  agent  employed  to  collect  claim  against 
United  States  has  lien  upon  fund  for  his  compensation ;  Puett  V.  Beard,  86 
Ind.  174,  44  Am.  Rep.  281,  where  it  was  held  the  lien  of  an  attorney  for 
services  in  procuring  a  judgment  is  superior  in  equity  to  right  of  judgment 
debtor  to  set  off  a  judgment  held  by  him  by  assignment ;  Justice  v.  Justice, 
116  Ind.  208,  16  N.  £.  618,  holding  attorney's  lien  for  services  superior  to 
that  of  a  judgment  creditor  whose  lien  attached  after  contract  for  attor^ 
noy  s  services  was  entered  into;  In  re  Zenon,  34  La.  Ann.  1191,  and  Morgan 
V.  Gibson,  42  Mo.  App.  243,  cases  similar  in  facts;  Ball  v.  Halsell,  161 
U.  S.  80,  40  L.  Ed.  624,  16  Sup.  Ct.  666,  and  dissenting  opinion  in  Ensor  ▼. 
Bolgiano,  67  Md.  202,  9  Atl.  632,  arguendo;  Massachusetts  &  Southern 
Constr.  Co.  v.  Township  of  Gill  Creek,  48  Fed.  147,  Eoons  v.  Beach,  147 
Ind.  143,  46  N.  E.  687,  United  States  v.  Boyd,  79  Fed.  860,  and  Fowler  ▼. 
Lewis,  36  W.  Va.  161,  14  S.  E.  464,  in  discussion  as  to  nature  and  extent 
of  attorney's  lien;  Fairbanks  v.  Sargent,  104  N.  T.  118,  9  N.  E.  876,  and 
on  second  appeal,  117  N.  Y.  330,  6  L.  R.  A.  477,  22  N.  E.  1040,  as  bearing 
on  question  as  to  when  equitable  assignment  will  be  inferred;  dissenting 
opinion  in  MuUer  v.  Kelly,  126  Fed.  216,  60  C.  C.  A.  170,  majority  holding 
validity  of  contract  for  contingent  attorney's  fees  was  for  jury. 

Distinguished  in  Owens  v.  Wilkinson,  20  App.  D.  C.  66,  agreement  as- 
signing to  attorney  interest  in  claim  against  government  for  services  to 
be  performed  in  prosecuting  claim  is  void ;  Louque  v.  Dejan,  129  La.  625, 
SB  L.  R.  A.  (N.  S.)  389,  66  South.  429,  promise  to  pay  certain  amount  of 
collections  does  not  create  lien  for  services  rendered  after  termination  of 
relationship  of  attorney  and  client;  Homan  v.  Redick,  97  Neb.  305, 
L.  R.  A.  19150,  601,  149  N.  W.  784,  where  agent  was  employed  to  manage 
property  and  part  of  compensation  was  free  rent,  agent  does  not  take 
power  coupled  with  interest,  and  contract  terminates  with  death  of  prin- 
cipal; County  of  Chester  v.  Barber,  97  Pa.  St.  463,  where  county  commis- 
sioners contracted  to  pay  counsel  an  unreasonably  large  contingent  fee. 

Attorneys'  liens  for  compensation  and  costs.    Note,  81  Am.  Dec.  756. 

Death  of  client  or  dissolution  of  corporation  as  terminating  relation 
of  attorney  and  client.    Note,  Ann.  Oas.  1913A,  714. 

Effect  on  contract  of  party's  death.    Note,  23  L.  R.  A.  711. 

Right  of  attorney  taking  case  on  contingent  fee  or  percentage  to  im- 
plied or  equitable  lien  on  fund  recovered.  Note,  27  L.  R.  A.  (N.  8.) 
634. 

Right  of  action  for  fees  of  attorney.    Note,  1  E.  R.  0.  801. 

Power  to  charge  property  recovered  or  preserved  through  services  of 
attorney.    Note,  24  £.  R.  C.  716. 
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Equity  will  exarciM  Jmisdiction  over  cMe  if  more  adequate  remedy  caa 
be  tlms  obtained  tban  In  court  of  law. 

Approved  in  Fidelity  etc.  Co.  v.  Fidelity  Trust  Co.  143  Fed.  159,  up- 
holding bill  for  accounting  and  discovery  against  depositaries  of  funds 
of  insolvent  association  arising  out  of  embezzlements  by  association's 
treasurer;  Warfield-Howell  Co.  v.  Williamson,  233  III.  499,  84  N.  E. 
710,  equity  will  give  relief  on  legal  demand  for  insurance  loss,  where  de- 
mand to  be  paid  from  special  fund  in  hands  of  manager;  Barbee  v.  Shan- 
non, 1  Ind.  Ter.  215,  40  S.  W.  589,  where  defendant  placed  fence  across 
plaintiff's  land,  and  threatened  to  exclude  plaintiff's  lessees  therefrom, 
court  of  equity  will  issue  injunction;  National  Life  Assn.  v.  Hopkins,  97 
Va.  171,  33  S.  B.  540,  upholding  equity  jurisdiction  of  suit  by  administra- 
tor for  settlement  of  estate,  assets  of  which  were  insurance  policies  as- 
signed to  persons  who  were  suing  on  themi  and  asking  to  have  assignees 
and  insurer  made  defendants,  and  plaintiff's  rights  determined;  Townscnd 
V.  Vanderwerker,  160  U.  S.  179,  40  L.  Ed.  385,  16  Sup.  Ct.  260,  where  bill, 
in  addition  to  recovery  of  money,,  sought  to  establish  a  trust  in  complain- 
ant's favor;  Hay  v.  Alexandria  etc.  Ry.  Co.,.l  Hughes,  172,  Fed.  Cas.  6254, 
to  oust  equity  jurisdiction  remedy  must  be  as  plain,  adequate  and  complete 
at  law;  Plummer  v.  Connecticut  Ins.  Co.,  1  Holmes,  270,  Fed.  Cas.  11,232, 
bill  in  equity  is  not  demurrable,  on  g^und  of  remedy  at  law,  when  it 
appears  remedy  at  law  can  only  be  prosecuted  by  large  number  of  actions; 
Goddard  v.  Wilde,  17  Fed.  846,  where  party  was  restrained  from  selling 
his  patent  in  violation  of  a  contract;  Society  of  Shakers  v.  Watson,  68 
Fed.  738, 15  C.  C.  A.  632,  where  suit  in  equity  was  maintained  for  enforce- 
ment of  a  promissory  note  given  by  an  unincorporated  society;  Nashville 
etc.  Ry.  Co.  v.  McConnell,  82  Fed.  70,  arguendo;  Seymour  v.  Freer,  8  Wall. 
214,  19  L.  Ed.  310,  in  discussion  as  to  when  equity  will  follow  trust  funds 
transferred  by  trustee  and  enforce  trust ;  Hill  v.  Whitcomb,  1  Holmes,  322, 
Fed.  Cas.  6502,  arguendo. 

Distinguished  in  Gowdy  v.  Green,  69  Fed.  866,  holding  equity  jurisdic- 
tion of  Federal  court  cannot  take  cognizance  of  suit  by  colored  persons 
to  restrain  State  officers  from  acting  under  State  statute  claimed  to  vio- 
late Federal  Constitution. 

Want  of  Jurisdiction  cannot  be  alleged  in  an  appellate  court  unless  it 
appears  on  face  of  proceedings. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349, 
50  L.  Ed.  510,  26  Sup.  Ct.  296,  upholding  jurisdiction  over  bill  by  United 
States  to  cancel  patent  erroneously  issued  for  lands  held  by  railroad,  and 
for  recovery  of  value  of  lands  sold  to  bona  fide  purchasers;  Cobban  v. 
Conklin,  208  Fed.  234,  125  C.  C.  A.  431,  in  action  in  equity  to  set  aside 
conveyance  where  defendant  answers  and  submits  to  jurisdiction  of  court, 
objection  to  jurisdiction  cannot  be  made  in  appellate  court;  Singer  Sew- 
ing Mach.  Co.  V.  Benedict,  179  Fed.  630,  103  C.  C.  A.  186,  in  action  to 
enjoin  collection  of  tax  objection  to  equity  jurisdiction,  raised  on  demurrer 
then  by  answer,  may  be  raised  in  appellate  court;  Hapgood  v.  Berry,  157 
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Fed.  812,  85  C.  C.  A.  171,  in  action  on  contract  necessitating  accounting, 
equity  has  jurisdiction,  and  objection  to  jurisdiction  afte^  defendant  an- 
swers is  too  late;  Reynes  v.  Dumont,  130  U.  S.  395,  32  L.  Ed.  946,  9  Sup. 
Ct.  497,  where  objection  of  want  of  jurisdiction  in  equity  because  of  ade- 
quate remedy  at  law  was  not  made  until  hearing  on  appeal;  Tyler  v.  Sav- 
age, 143  U.  S.  97,  36  L.  Ed.  89,  12  Sup.  Ct.  346,  Insley  v.  United  States, 
150  U.  S.  515,  37  L.  Ed.  1165,  14  Sup.  Ct.  159,  and  Preteca  v.  Maxwell 
Land  Grant  Co.,  50  Fed.  676,  1  C.  C.  A.  607,  all  following  rule. 

Distingruished  in  £)umont  v.  Fry,  12  Fed.  22^  where  it  appeared  on  face 
of  bill  that  remedy  was  at  law. 

16  How.  421-425,  14  L.  Ed.  755,  MUBBAT  ▼.  GIBSON. 

Statutes  Bhould  never  "be  allowed  retroactive  operation  where  this  la  not 
required  by  express  command  or  unavoidable  implication. 

Approved  in  Dodge  v.  Nevada  Nat.  Bank,  109  Fed.  731,  48  C.  C.  A- 
626,  holding  Stat.  1899,  p.  96,  amending  Cal.  Pol.  Code,  §  3608,  providing: 
for  taxation  of  national  bank  shares  was  not  retroactive;  De  Ferranti 
V.  Lyndmark,  30  App.  D.  C.  423,  statute  making  application  for  patent 
of  foreign  invention  relate  back  to  date  of  foreign  application  does  not 
apply  to  application  filed  before  law  went  into  effect;  Humphrey  ▼. 
Gerard,  83  Conn.  352,  77  Atl.  67,  statute  providing  that  where  real  or 
personal  property  is  set  apart  to  one  for  life,  and  after  his  death  to  bis 
heii*s,  word  "heirs"  is  prima  facie  evidence  that  estate  vests  in  children 
of  life  tenant,  does  not  affect  title  to  land  adjudicated  before  statute 
enacted;  Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass.  5,  107 
N.  £.  428,  statute  providing  that  attachments  not  levied  on  before  debtor'a 
death  are  dissolved,  does  not  apply  to  land  transferred  subject  to  attach- 
ment before  statute  enacted;  Haverhill  v.  Marlborough,  187  Mass.  155, 
72  N.  E.  945,  Stats.  1902,  .p.  156,  c.  213,  relating  to  expenses  by  board 
of  health  in  caring  for  contagious  diseases,  does  not  affect  mode  of  pro- 
cedure in  case  of  obligation  existing  at  time  of  passage;  Carr  v.  Jud- 
kins,  102  Me.  509,  67  Atl.  570,  statute  making  payments  of  interest  ia 
excess  of  six  per  cent  apply  to  discharge  of  jmncipal  did  not  apply  to 
payments  made  on  loan  before  statute  enacted;  In  re  Meyer,  209  N.  Y. 
389,  Ann.  Oaa.  1915A,  263,  1915G,  615,  103  N.  £.  714,  where  assets  of 
estate  are  lost  by  mortgage  foreclosure,  executor  is  not  personally  liable 
for  payment  out  of  his  own  funds  of  transfer  tax  under  State  law  mak- 
ing tax  lien  upon  estate  and  executors  liable;  Ft.  Smith  etc.  R.  Co. 
V.  Blevins,  35  Okl.  382,  130  Pac.  527,  amendment  to  Federal  law,  giving 
concurrent  jurisdiction  to  State  and  Federal  courts  of  actions  under 
Employers'  Liability  Act  does  not  prevent  removal  of  action  btou^ht 
prior  to  amendment;  Collins  v.  Sherwood,  50  W.  Va.  146,  40  S.  E.  608, 
holding  curative  provisions  of  section  25,  chapter  31,  Code  of  1891,  only 
apply  to  tax  sales  made  after  their  passage;  Chew  Heong  v.  United 
States,  112  U.  S.  559,  28  L.  Ed.  778,  5  Sup.  Ct.  266,  in  holding  provision 
in  Chinese  Exclusion  Act  requiring  Chinese  laborers  to  present  certificate 
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showing  right  to  enter  the  United  States,  does  not  apply  to  such  Chinese 
as  had  departed  within  two  years  prior  to  its  enactment;   McCormick 
T.  Eliot,  43  Fed.  473,  in  construing  State  statute  of  limitations;  Fuller 
V.    United  States,  48  Fed.  €55,  in  construing  act  amending  act  giving 
certain   disabled   ex-soldiers   artificial   limbs   at  specified   times;    Central 
Trust  Co.  V.  Sheffield  etc.  Ry.  Co.,  60  Fed.  16,  statute  regulating  man- 
ner in  which  property  shall  be  sold  under  decrees  of  United  States  courts 
is  prospective  only;  McClellan  v.  Pyeatt,  66  Fed.  846,  14  C.  C.  A.  140, 
act  of  Congress  putting  statute  of  frauds  into  operation  in  Indian  Ter- 
ritory has  no  retroactive  effect;  Northwestern  Mutual  Life  Ins.  Co.  v. 
Seaman,  80  Fed.  359,  act  providing  no  Federal  judge  shall  "hereafter" 
appoint  to  any  office  or  duty  in  courts  a  person  related  to  him  within^ 
degree   of  first   cousin,   does   not  invalidate   an   appointment   previously 
made;  Garfield  v.  Bemis,  2  Allen,  447,  holding  act  giving  remedy  against 
estates  of  deceased  persons  in  certain  cases  does  not  apply  to  claims 
barred  by  statute  of  limitations;  Bucher  v.  Fitchburg  Ry.  Co.,  131  Mass. 
157,  where  statute  providing  that   "traveling  on  the  Lord's   day"  shall 
not  be  defense  to  action  for  injury  against  common  carrier,  was  held 
to  be  prospective  in  effect;  Wilson  v.  Red    Wing  District,.  22  Minn.  490, 
to  act  to  protect  bona  fide  occupants  of  real  estate;  Powers  v.  St.  Paul, 
36  Minn.  89,  30  N.  W.  434,  to  statutes  of  limitations;  People  v.  Super- 
visors, 43  N.  Y.  134,  to  statute  permitting  boards  of  supervisors  to  pay 
bounties  to  volunteers;  Fiskc  v.  Briggs,  6  R.  I.  563,  where  it  appeared 
.to  be  intent  of  legislature  that   statute  of  limitations  have  retroactive 
effect;  Potter  v.  Rio  Arriba  Co.,  4  N.  M.  326,  17  Pac.  613,  Vaughan  v. 
East    Tenn.  etc.  Ry.  Co.,  1  Flipp.  626,  Fed.  Cas.  16,898,  and  dissenting 
opkiion  in  Mitchell  v.  Wells,  37  Miss.  275,  all  arguendo. 

Distinguished  in  Manley  v.  Olney,  32  Fed.  709,  holding  rules  of  statu- 
tory construction,  where  vested  rights  are  concerned,  do  not  apply  in 
ease  where  jurisdiction  of  Federal  court  to  entertain  a  removal  case 
has  been  cut  off  by  act  of  Congress;  Southern  Wire  Co.  v.  St.  L.  Bridge 
Co.,  38  Mo.  App.  198,  and  Fitzgerald  v.  Fitzgerald  Construction  Co., 
41  Neb.  462,  59  N.  W.  862,  holding  provision  in  Interstate  Conmierce  Act 
prohibiting  discrimination  applicable  to  contracts  made  before  its  enact- 
ment. 

Statute  limiting  time  during  which  foreign  Judgment  may  be  offered  in 
evidence  has  no  application  to  judgments  rendered  before  its  passage. 

Approved  in  McKean  v.  Archer,  52  Fed.  793,  and  Maslin  v.  Hiett,  37 
W.  Va.  20,  16  S.  E.  438,  to  statujbe  limiting  time  for  bringing  action 
on  promissory  notes;  King  v.  Tirrell,  2  Gray,  333,  an  act  limiting  the 
time  within  which  an  action  may  be  brought  against  an  administrator, 
does  not  apply  retroactively;  Pereles  v.  Watertown,  6  Biss.  82,  Fed.  Cas. 
10,980,  where  a  statute  not  allowing  a  reasonable  time  in  which  to  bring 
suits  was  held  void;  United  States  v.  Dustin,  25  Fed.  Cas.  947,  arguendo. 
Explained  in  Furlong  v.  State,  58  Miss.  735. 
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Modified  in  Sohn  ▼.  Watenon,  17  WaU.  600,  21  L.  Ed.  789,  and  SUte 
V.  Clark,  7  Ind.  469,  holding  a  statute  of  limitations,  so  far  as  it  affects 
rights  of  action  in  existence  when  passed,  will  begin  when  cause  of  action 
is  first  subject  to  its  operation;  Cleveland  Ins.  Co.  v.  Beed,  1  Biss.  186, 
187,  Fed.  Cas.  2889,  where  statute  limiting  time  for  bringing  foreclosure 
proceedings  was  applied  to  debt  accrued  before  its  passage. 

Supreme  Court,  In  construing  State  statutes,  will  adopt  Interpretation 
given  by  highest  tribunals  of  several  States,  unless  such  construction  b«  in 
conflict  with  Federal  Constitution. 

Approved  in  Herman  v.  Texas,  198  U.  S.  579,  49  L.  Ed.  1171,  25  Sup. 
Ct.  800,  following  rule;  Southern  By.  Co.  v.  North  Carolina  Corp.  Conim., 
99  Fed.  165,  holding  Federal  courts  follow  State  decisions  as  to  whether 
statute  has  been  repealed  by  later  one;  Thoeni  v.  Dubuque,  115  Iowa,  484, 
88  N.  W.  968,  applying  rule  to  Code,  §  1050,  providing  that  suits  against 
city  acting  under  special  charter  for  unliquidated  demand  cannot  be 
brought  unless  verified  claim  is  filed  thirty  days  previous  to  suit;  Dibble 
V.  Bellingham  Bay  Land  Co.,  163  U.  S.  74,  41  L.  Ed.  76,  16  Sup.  Ct.  943, 
in  construing  State  statute  of  limitations. 

Miscellaneous.  Cited  in  People  v.  Bond,  10  Cal.  572,  and  Atlantic 
etc.  By.  Co.  v.  Mingus,  7  N.  M.  375,  34  Pac.  597,  not  in  point. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  422. 

16  How.  426-433,  14  L.  Ed.  757,  DEN  ▼.  JEBSET  OOMPANT. 

Soil  under  public  navigable  waters  of  East  New  Jersey  belongs  to  State 
and  not  to  original  proprietors  or  their  assignees. 

Approved  in  McGilvra  v.  Boss,  161  Fed.  399,  State  of  Washington 
owns  beds  and  shores  of  navigable  fresh-water  lakes  within  State  to 
and  including  high-water  line;. State  v.  Muncie  Pulp  Co.,  119  Tenn.  98, 
104  S.  W.  450,  grants  of  land  in  Tennessee  lying  on  navigable  streams 
extend  to  ordinary  low-water  mark  only,  and  title  to  bed  of  stream  re- 
mains in  State;  Mayor  etc.  of  Jersey  City  v.  Hall,  79  N.  J.  L.  570,  Ann. 
Gas.  1912A,  696,  76  Atl.  1062,  city  may  recover  land  granted  to  it  by 
State  constituting  tide-water  basin  and  railroad  cannot  gain  title  by  ad- 
verse possession  to  land  held  for  benefit  of  public;  Providence  v.  Com- 
stock,  27  B.  I.  556,  65  Atl.  314,  ejectment  lies  where  city  owns  tide-lands 
and  has  been  ousted  from  possession;  Smith  v.  Maryland,  18  How.  74.  76, 
15  L.  Ed.  271,  where  soil  below  low-water  mark  in  Chesapeake  Bay, 
within  boundaries  of  State  of  Maryland,  is  held  to  belong  to  that  State, 
but  subject  to  public  right  of  taking  shell-fish  therefrom;  Hardin  v.  Jor- 
dan, 140  U.  S.  382,  35  L.  Ed.  438,  11  Sup.  Ct.  812,  grants  by  United  States 
of  public  lands  bounded  on  navigable  waters  are  to  be  construed,  as  to 
their  effect,  according  to  law  of  State  in  which  lands  lie;  Shively  v. 
Bowlby,  152  U.  S.  17,  18,  SB  L.  Ed.  338,  14  Sup.  Ct.  554  (affirming.  22  Or. 
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426,  30  Pao.  159),  where  grant  by  Federal  government  of  land  bounded 
by  Colombia  River  was  beld  to  pass  no  title  to  lands  below  high-water 
mark,  as  against  subsequent  grant  by  State  of  Oregon;  Chureh  v.  Meeker^ 
34  Conn.  428,  holding  title  to  seashores  of  Connecticut  passed  by  charter 
of  Charles  H,  to  Governor  and  company  of  that  colony ;  Concord  Mfg.  Co. 
V.  Robertson,  66  N.  H.  13,  18  L.  B.  A.  686,  25  Atl.  724,  holding  large 
natural  ponds  are  held  by  State  in  trust  for  public  use;  Stevens  v.  Pater- 
son  etc.  Ry.  Co.,  34  N.  J.  Ij.  537,  3  Am.  Rep.  271,  and  American  Dock  Co. 
V.  Trustees,  39  N.  J.  Eq.  412,  reafl&rming  rule;  County  of  St.  Clair  v.  Lov- 
ingston,  23  Wall.  68,  23  L.  Ed.  63,  the  shores  of  navigable  waters  and 
soil  thereunder  were  not  granted  to  the  United  States  by  the  Constitution,- 
but  were  reserved  to  the  States  respectively;  Manchester  v.  Massachusetts, 
139  U.  S.  260,  35  L.  Ed.  165,  11  Sup.  Ct.  563  (affirming  152  Mass.  244, 
23  Am.  St.  Rep.  882,  9  L.  R.  A.  242,  25  N.  E.  117),  where  power  of  Massa- 
chusetts to  regulate  fisheries  in  Buzzard's  Bay  is  admitted;  Austin  v. 
Rutland  Ry.  Co.,  21  Blatchf.  363,  17  Fed.  470,  in  explaining  rights  of 
riparian  owners  in  respect  to  erecting  docks  in  Lake  Champlain;  State  v. 
Illinois  Cent.  Ry.  Co.,  33  Fed.  755,  as  authority  for  holding  State  of 
Illinois  owner  of  soil  covered  by  waters  of  Lake  Michigan;  Pacific  Gas 
Imp.  Co.  V.  Ellert,  64  Fed.  436,  and  Renwick  v.  Davenport  &  U.  W.  R.  Co.^ 
49  Iowa,  669,  holding  it  competent  for  State  to  provide  that  railway  should 
not  appropriate  land  betweeh  high  and  low  water  mark  without  g^vins^ 
compensation  to  riparian  owner;  Commonwealth  v.  Bailey,  13  Allen,  542, 
legislature  has  power  to  prescribe  regulations  for  taking  of  clams  from 
their  beds;  Hickey  v.  Hazard,  3  Mo.  App.  484,  one  having  staked  off  un- 
appropriated ice  on  navigable  river,  and  having  expended  money  to  make 
it  valuable  as  a  commercial  commodity,  has  sufficient  possession  to  sup- 
port action  for  trespass;  Willow  River  Club  v.  Wade,  100  Wis.  94,  115^ 
42  L.  R.  A.  813,  829,  76  N.  W.  274,  281,  where  a  stream  navigable  in  times 
of  high  water  for  purposes  of  floating  logs,  but  at  other  times  unnavigable^ 
is  held  a  navigable  stream,  and  that  one  who  keeps  within  limits  of  stream 
may  exercise  right  of  fishing  without  being  guilty  of  trespass. 

Title  to  accretions.    Note,  16  Am.  Rep.  527. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  58 

Am.  St.  Rep.  293. 
Title  to  land  under  water.    Note,  42  L.  R.  A.  168. 
Ownership  of  riparian  owner  to  thread  of  stream.    Note^  28  E.  R.  Or 

184. 
Right  to  fish.    Note,  60  L.  R.  A.  490,  520. 

16  How.  438-451,  14  L.  Ed.  761,  FOUST  v.  HABBISON. 

Act  of  Congress  of  1841,  declaring  there  shall  be  granted  to  each  State 
certain  amount  of  land,  did  not  convey  .fee  to  any  lands  whatever,  but  left 
United  States  land  system  in  full  oi^ratlon  so  as  to  prevent  conflicting  en- 
tries, and  patentee  of  United  States  has  legal  title  rather  than  State's  grantee. 
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Approved  in  McNee  v.  Donohue,  142  U.  S.  591,  86  L.  Ed.  1124,  12  Sup. 
Ct.  212,  one  who  has  title  to  lands  in  California  under  acts  of  Congress 
of  1841  and  1853,  having  purchased  same  in  good  faith  from  State  siter 
selection,  has  better  title  than  subsequent  title  of  another  under  act  of 
1862 ;  Wadkins  v.  Producers'  Oil  Co.,  130  La.  313,  57  South.  939,  wife  of 
entryman  on  homestead  land  of  Federal  government  has  no  community 
property  rights,  and  alienation  of  property  by  husband  is  valid  against 
heirs;  Slattery  v.  Glassell,  117  La.  557,  42  South.  137,  where  holder  of 
patent  to  State  land  entered  under  internal  improvement  warrants,  con- 
sents to  cancellation  of  entries,  and  warrants  are  used  to  enter  other  land, 
title  to  first  lands  entered  reverts  to  State  and  cannot  be  sold  for  taxes; 
Oodwin  V.  Davis,  74  Miss.  744,  21  South.  764,  holding  title  to  these  lands 
vested  in  State  on  selection,  by  its  direction,  of  lands  subject  to  location 
under  the  act;  Shepley  v.  Cowan,  91  U.  S.  333,  23  L.  Ed.  425  (affirming 
•52  Mo.  570),  where  settler  sought  to  acquire  a  right  of  pre-emptiou 
before  State  sought  to  select  lands  under  grant,  settlers  acquired  better 
right  to  premises;  Sanger  v.  Sai^ent,  8  Sawy.  94,  Fed.  Cas.  12,319,'  in 
discussion  as  to  when  right  of  railroad  company  attaches  to  land  granted 
to  aid  in  construction  of  road ;  Hannibal  etc.  Ry.  Co.  v.  Smith,  41  Mo.  334, 
and  Klein  v.  Argenbright,  26  Iowa,  496,  both  arguendo. 

Distinguished  in  Doll  v.  Meador,  16  Cal.  314,  and  Van  Valkenbui^  ▼. 
McCloud,  21  Cal.  335,  holding  under  last  clause  of  act,  as  to  new  States, 
act  operates  as  a  present  grant  immediately  on  their  admission  to  tho 
Union;  Higgins  v.  Houghton,  25  Cal.  255,  and  Sherman  v.  Buick,  46  Cal. 
668,  both  holding  further,  that  title  of  State  under  act  of  1853  to  sections 

16  and  36  of  public  lands  vested  absolutely  upon  the  survey  thereof. 

Judgment  rendered  by  special  tribunal  created  by  Oongress,  as  by  com- 
missioner of  general  land  office  under  act  of  1846,  n^hen  no  provision  is  made 
for  appeal  to  any  other  jurisdiction,  is  final  and  conclusive  as  to  matters 
decided. 

Approved  in  Providence  Rubber  Co.  v.  Goodyear,  9  Wall.  798,  19  L.  Ed* 
569  (affirming  2  Cliff.  375,  Fed.  Cas.  5583),  and  American  Wood  Co.  v. 
Glens  Falls  Co.,  8  Blatchf.  516,  Fed.  Cas.  321,  where  decision  of  commis- 
sioner of  patents  as  to  matters  reserved  to  him  was  held  final;  United 
States  V.  California  Land  Co.,  148  U.  S.  44,  37  L.  Ed.  360,  13  Sup.  Ct.  463, 
when  full  jurisdiction  over  a  subject  in  which  United  States  is  interested 
is  delegated  to  officer  or  tribunal  by  statute,  his  or  its  determination 
within  limit  of  his  authority  is  conclusive  in  absence  of  fraud;  In  re  Day, 
27  Fed.  680,  holding  decision  of  commissioner  of  emigration  as  to  whether 
an  emigrant  is  likely  to  become  a  public  charge  cannot  be  reviewed  on 
habeas  corpus;  Smiley  v.  Sampson,  1  Neb.  70,  where  decision  of  raster 
and  receiver  of  land  office  as  to  questions  of  settlement  and  improvement 
between  different  pre-emption  claimants,  was  held  conplusive;  Den  v. 
Hoboken  Land  Co.,  18  How.  284,  15  L.  Ed.  378,  as  authority  for  holding, 
acts  of  executive  officers,  done  under  authority  of  Congress,  in  determining 
claims  to  land  by  inhabitants  of  ceded  territory,  are  conclusive;  Caldwell 
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T.  Wilson,  121  N.  C.  454,  28  S.  £.  556,  in  determining  what  constituted 
^'due  process  of  law";  Wiggins  v.  Gnier,  13  La.  Ann.  369,  arguendo. 

Modified  in  UnH^d  States  v.  Doherty,  27  Fed.  732,  holding  acts  of  spe- 
cial tribunals  may  be  reviewed  collaterally  as  respects  their  jurisdiction 
and  as  r^^rds  acts  in  excess  of  power. 

Miscellaneous.  Cited  in  Stimson  Land  Co.  v.  HoUister,  75  Fed.  945,  and 
Diller  v.  Hawley,  81  Fed.  654,  26  C.  C.  A.  514,  the  latter  holding  the 
Secretary  of  Interior,  Acting  alone,  may  review  a  judgment  of  the  com- 
missioner of  land  of&c^  as  to  an  entry  in  a  local  land  office,  and  if  it 
appears  fraudulent,  may  cancel  same;  this  doctrine  is  apparently  opposed 
to  the  ruling  in  the  former  case ;  Keman  v.  Griffith,  27  Cal.  89,  and  Gaston 
T.  Stott,  5  .Or.  57,  but  apparently  erroneously. 

16  How.   451-467,   14  L.  Ed.  768,  .OOKNIKO  V.   TBOT  IBON  AND  KAIL 
PAOTORY. 

Defendant  cannot  appeal  from  decree  In  his  favor  because  Judge  has  given 
no  reasons,  or  recited  insuillcient  ones  for  judgment  admitted  by  appellant  to 
"be  correct. 

Approved  in  Lyle  v.  Cass  Circuit  Judge,  157  Mich.  39,  121  N.  W.  308, 
mandamus  will  not  lie  to  review  denial  of  motion  for  change  of  venue 
involving  at  most,  abuse  of  discretion;  Depue  v.  Miller,  65  W.  Va.  125, 
23  L.  R.  A.  (N.  S.)  775,  64  S.  E.  742,  where  demurrer  was  sustained  for 
wrong  reasons  and  bill  dismissed,  court  will  not  reverse  decree,  if  correct, 
for  reason  that  bar  of  laches  exists;  Caston  v.  Caston,  54  Miss.  514,  hold- 
ing complainant  cannot  appeal  from  deAree  in  his  favor  which  has  been 
affirmed  on  respondent's  appeal;  Polhemus  v.  Ann  Arbor  Bank,  27  Mich. 
50,  holding  the  true  subject  of  complaint  by  plaintiff  in  error  is  the  final 
result  of  the  ruling  of  court  below,  and  not  the  reasons  by  which  it 
reached  its  conclusions. 

Second  appeal  will  not  be  allowed  on  questions  which  were  open  to  dis- 
pute in  drst. 

Approved  in  Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  B.  Co.,  184  U.  S.  92, 
46  L.  Ed.  447,  22  Sup.  Ct.  305 ;  StoU  v.  Loving,  120  Fed.  806,  67  C.  C,  A. 
173,  and  Texas  &  P.  Ry.  Co.  v.  Wilder,  101  Fed.  199,  41  C.  C.  A.  305^  all 
following  rule;  National  Bank  of  Commerce  v.  United  States,  224  Fed. 
•682,  140  C.  C.  A.  219,  law  of  case  on  first  appeal  that  disbursing  agent's 
knowledge  would  not  be  imputed  to  government  control  court  on  second 
appeal;  Howell  v.  Jackson,  86  Ark.  534,  111  S.  W.  1001,  in  action  to  re- 
strain stopping  one  ditch  and  construction  of  others,  where  decree  was 
issued  dissolving  restraining  order  as  to  closing  of  ditch,  and  making  it 
perpetual  as  to  construction  of  other  ditches  and  defendant  appeals,  appel- 
lee's relief  was  by  cross*appeal  and  not  ^#cond  appeal;  Pelouze  v. 
Slaughter,  241  111.  224,  89  N.  E.  262,  in  action  to  recover  stocks  on  ground 
that  they  were  obtained  in  gambling  transaction,  where  court  holds  trans- 

IV— 47 
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action  legitimate  and  gives  relief  demanded  by  cross-bill;  failure  to  assign 
cross-errors  on  appeal;  does  not  preclude  appellees  from  insistii^  that 
transactions  were  legitimate;  State  v.  Northern  Pac.Ry.  Co.,  99  Minn. 
283,  109  N.  W.  239,  where  plaintiff  recovers  judgment,  but  not  for  all 
relief  claimed,  and  adversary  appeals  and  assigns  errors  only  to  paart 
unfavorable  to  him  and  judgment  is  affirmed,  plaintiff  may  appeal  from 
part  unfavorable  to  him  under  practice  not  allowing  cross-assignment  of 
errors  on  appeal;  Dye  v.  Crary,  13  N.  M.  457,  9  L«  R.  A.  (N.  S.)  1136,  85 
Pac.  1040,  in  action  of  ejectment  for  possession  of  mining  claim,  court's 
decision  on  first  appeal  that  judicial  sale  on  alias  writ  was  void  is  law 
of  case;  Eling  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  mandamus  lies  to 
compel  Circuit  Court  to  cany  out  its  own  decree  for  redemption  of  land 
affirmed  by  Supreme  Court;  Lowell  y.  Ball  &  Co.,  58  Tex.  567,  holding 
no  appeal  lies  from  judgment  of  District  Court  rendered  in  accordance 
with  mandate  of  Supreme  Court ;  Burns  v.  Ledbetter,  56  .Tex.  283,  but 
holding  further  rule  is  not  inflexible  in  Texas;  Mutual  Reserve  etc.  Assn. 
V.  Beatty,  93  Fed.  754,  35  C.  C.  A.  573,  where  case  has  been  before  an 
appellate  court,  and  reversed,  the  decision  becomes  the  law  of  the  case, 
and  same  questions  will  not  be  again  reviewed  on  subsequent  appeal. 

Modified  in  Balch  v.  Haas,  73  Fed.  976,  20  C.  C.  A.  151,  holding  on  sec- 
ond writ  of  error  appellate  court  is  not  bound  upon  points  which  might 
have  been  raised  on  first  appeal,  but  were  not. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  34 
L.  R.  A.  335. 

XTntil  court  below  has  acted  <Al  mandate  of  Supreme  Court,  there  is  noth- 
ing to  base  second  appeal  upon. 

Approved  in  Roberts  v.  Cooper,  20  How.  481,  16  L.  Ed.  974,  and  Tyler 
▼.  Maguire,  17  Wall.  284,  21  L.  Ed.  583,  in  holding  second  writ  of  error 
brings  up  for  revision  nothing  but  proceedings  subsequent  to  mandate  of 
Supreme  Court;  to  same  effect  are  Supervisors  v.  Kennicott,  94  U.  S.  499, 
24  L.  Ed.  260,  Gaines  v.  Rugg,  148  U.  S.  242,  37  L.  Ed.  437,  13  Sup.  C«L 
616,  Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79  Fed.  735,  25  C.  C.  A.  178, 
and  Dodge  v.  Gaylord,  53  Ind.  369,  where  rule  is  applied  to  appeal  in  State 
court;  Sanderson  v.  Sanderson,  20  Fla.  299,  as  containing  discussion  upon 
general  subject  of  extent  to  which  a  case  is  to  be»reviewed  upon  second 
appeal. 

15  How.  467-494,  14  L.  Ed.  776,  UNITED  STATES  V.  DAWSON.  ^ 

Crime  committed  against  laws  of  United  States,  beyond  limits  of  State, 
l8  not  local,  and  may  be  tried  at  such  place  as  Congress  may  designate. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  United  States,  169  Fed.  70,  94 
C.  C.  A.  437,  action  against  carrier  to  recover  penalty  for  violation  in 
Indian  Territory  of  Federal  statute  regulating  carrying  of  livestock  may 
be  brought  in  Missouri,  where  defendant  corporation  is  organized;  United 
States  v.  Mays^  1  IdahO|  766,  jury  summoned  under  laws  of  territoxy  from 


739  UNITED  STATES  v.  DAWSON.       15  How.  467-494 

county  in  which  District  Court  is  being  held  may  be  adopted  by  court  in  trial 
of  crime  against  Federal  law,  though  crime  committed  in  another  county 
in  district;  Innegar  v.  Tazewell  County,  264  111.  74,  106  N.  E.  228,  with- 
drawal of  names  from  petition  for  contesting  election  having  requisite 
number  of  signers  cannot  deprive  court  of  jurisdiction;  Cq^imonwealth  v. 
Meadors,  149  Ky.  774,  Ann.  Gas.  1914B,  346»  149  S.  W.  1007,  where  crime 
committed  in  existing  county,  prosecution  may  be  in  new  county  by  trans- 
fer of  indictment  from  old,  or  by  new  indictment  and  dismissal  of  other 
indictment;  Jones  v.  United  States,  137  U.  S.  211,  34  L.  Ed.  695,  11  Sup. 
Ct.  83,  where  court  holds  an  offense  committed  on  a  guano  island  apper- 
taining to  the  United  States,  may  be  tried  in  United  States  court  for  dis- 
trict into  which  offender  is  first  brought ;  Cook  v.  United  States,  133  U.  S. 
181,  182,  34  L.  Ed.  913,  11  Sup.  Ct.  274,  275,  where  rule  was  applied  to  an 
offense  committed  in  "No  Man's  Land,''  a  part  of  the  Indian  Territory; 
United  States  v.  Jackalow,  1  Black,  486,  17  L.  Ed.  226,  where  necessfiry 
allegations  to  show  United  States  Circuit  Court  has  jurisdiction  of  an 
offense  not  committed  within  its  district,  are  stated. 

Distinguished  in  United  States  v.  Peterson,  64  Fed.  147,  where  offense 
was  committed  on  that  part  of  Lake  Huron  lying  within  State  of  Michigan, 
the  United  States  District  Court  for  Wisconsin  had  no  jurisdiction  of 
indictment. 

drcnlt  Court  for  Arkansas  liavlng  power  to  try  offenses  committed  tn 
Indian  Territory,  act  of  1861,  dividing  district,  did  not  take  away  power  of 
court  for  eastern  district  of  Arkansas  to  try  offense  committed  within  Indian 
country  In  the  newly  created  western  district,  Indictment  for  which  was  pend- 
ing In  original  court  at  time  of  division. 

Approved  in  Billingsley  v.  United  States,  178  Fed.  657,  101  C.  C.  A.  465, 
where  prosecution  for  offense  committed  in  territory  was  transferred  to 
Federal  court,  offender  was  only  entitled  to  trial  within  district,  and  not 
within  county  where  crime  committed;  Higgins  v.  Brown,  20  Okl.  406,  1 
Okl.  Cr.  App.  8,  94  Pac.  723,  indictment  for  murder  pending  in  Federal  court 
for  Indian  Territory  when  State  admitted  is  cognizable  in  District  Court 
of  State  in  county  where  offense  committed;  Mahaffey  v.  Territory,  11 
Okl.  225,  226,  66  Pac.  346,  upholding  removal  of  criminal  cause  on  appli- 
cation of  territory  from  one  county  to  another;  United  States  v.  Maxon,  5 
Blatchf.  362,  Fed.  Cas.  15,748,  and  Culver  v.  Woodruff  County,  5  Dill.  393, 
Fed.  Cas.  3469,  holding  under  sixth  amendment  to  Constitution,  an  accused 
must  be  tried  in  district  in  which  he  resided  at  time  of  committing  offense ; 
Ex  parte  Kyle,  67  Fed.  308,  holding,  when  jurisdiction  of  Cherokee  court 
has  once  attached,  in  case  where  citizen  of  that  country  is  charged  with  lar- 
ceny, it  is  not  divested  on  such  citizen  becoming  naturalized  as  citizen  of 
United  States ;  Trapier  v.  Waldo,  16  S.  C.  286,  after  jurisdiction  of  court 
vests,  it  cannot  be  divested  by  subsequent  events;  Ex  parte  Crow  Dog,  109 
U.  S.  559,  27  L.  Ed.  1032,  3  Sup.  Ct.  398,  and  United  States  v.  Monte,  3  N.  M. 
128,  3  Pac.  47,  where  court  holds  territorial  District  Courts  for  purposes  of 
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United  States  cases  possess  all  the  jurisdiction  of  the  Circuit  and  District 
Courts  of  the  United  States;  People  v.  Stokes,  103  Cal.  195,  42  Am.  St 
Rep.  104,  37  Pac.  208,  where  court  holds  newly  created  county  has  juris- 
diction of  defendant  charged  with  offense  committed  prior  to  creation  of 
county,  but  upon  territory  within  its  boundary  lines;  Riddle  v.  Reese,  53 
S.  C.  202,  31  S.  E.  224,  where  xjourt  held  it  within  power  of  legislature  to 
divest  a  court  of  jurisdiction  previously  Acquired;  Commonwealth  v.  Gay, 
153  Mass.  214,  26  N.  E.  572,  arguendo. 

Distinguished  in  United  States  v.  Peuschel,  116  Fed.  647,  holding  sixth 
amendment  does  not  give  accused  right  to  trial  by  jury  composed  of  per- 
sons representing  every  locality  in  the  district. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note^  21  L.  B.  A* 
169. 

Miscellaneous.    Cited  in  Beekman  v.  Hudson  River  Ry.  Co.,  35  Fed.  8. 

15  How.  494^25,  14  L.  Ed.  787,  KEABNET  ▼.  TATLOB. 

Where  courts  have  decided  that  practice  of  giving  deads  of  land  sold/by 
order  of  courts  to  parties  other  than  actual  bidders  Is  Irregular,  It  Is  wltbln 
power  of  legislature  to  enact  laws  curing  defects  In  title  due  to  such  practice. 

Approved  in  Anderson  v.  Wilkins,  142  N.  C.  159,  9  L.  B.  A.  (N.  S.) 
1145,  55  S.  E.  274,  sale  of  plaintiff's  entailed  estate  under  decree  confirmed 
by  statute  gives  title  to  estate  in  fee;  Central  Baptist  Church  v.  Man- 
chester, 21  R.  I.  359,  43  Atl.  845,  upholding  statute  validating  title  to  land 
claimed  by  incorporated  church  under  deed  given  to  it  before  its  incor- 
poration; Randall  v.  Kreiger,  23  Wall.  149,  23  L.  Ed.  126,  where  act  of 
legislature  was  held  to  cure  defective  acknowledgment  of  power  of  attor- 
ney and  to  give  validity  to  deed  given  under  same ;  Weed  v.  Donovan,  114 
Mass.  183,  holding  legislature  can  confirm  deed  made  by  executor,  when 
sole  objection  to  efficacy  is  that  grantor  had  not  been  so  appointed  as  to 
authorize  him  to  execute  power  of  sale  conferred  by  will;  Huffman  v. 
Alderson,  9  W.  Va.  627,  in  construing  statute  permitting  period  of  Civil 
War  to  be  deducted  from  operation  of  statute  of  limitations;  Johnson  V. 
Taylor,  60  Tex.  369,  arguendo;  Drchman  v.  Stifle,  8  Wall.  603,  19  I*.  Ed. 
510,  as  authority  for  holding  State  legislatures  may  pass  retroactive  laws; 
Norris  v.  Thompson,  19  N.  J.  Eq.  316,  in  discussion  as  to  constitutionality 
of  statutes  altering  law  of  descents  and  entailments. 

Distinguished  in  Maxwell  v.  Goetschius,  40  N.  J.  L.  391,  29  Am.  Bep. 
248,  where  act  of  legislature  purporting  to  validate  a  sale  made  by  a  court 
having  no  jurisdiction,  was  held  nugatory;  Forster  v.  Forster,  129  Mass. 
565,  holding  law  unconstitutional  which  made  valid  tax  sale  previously 
held  void  by  courts  because  of  defect  in  notice. 

Judicial  sales  are  not  invalidated  from  mere  fact  that  Buccassful  bidd«r 
was  company  whose  members  might  have  bid  separately  and  in  connection 
with  one  another,  had  it  not  been  for  the  association. 
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Approved  in  Vcnner  ▼.  Denver  Union  Water  Co.,  40  Colo.  241,  122  Am. 
St.  Sep.  10S6,  90  Pac.  033,  agreement  to  make  joint  purchase  at  foreclos- 
ure sale  to  secure  indebtedness  of  bondholders,  and  not  to  stifle  competi- 
tion, is  valid;  McMillan  v.  Harris,  110  Ga.  83,  78  Am.  St.  Rep.  103,  36 
S.  E.  338,  upholding  agreement  by  persons  entitled  to  proceeds  of  land 
sold  by  executor  under  decree  to  engage  third  person  to  bid  up  to  certain 
amount  with  understanding  that  if  it  is  knocked  down  to  him  they  will 
take  it  off  his  hands;  Barnes  v.  Morrison,  97  Va.  380,  381,  34  S.  E.  96,  96, 
upholding  agreement  between  owner  of  half  of  whisky  being  sold  for  taxes 
and  bidder  whereby  latter  agreed  to  buy  it  for  them  jointly;  Thames  v. 
Miller,  2  Woods,  669,  Fed.  Cas.  13,860,  holding  sale  will  not  be  set  aside 
because  several  execution  creditors  combined  to  bid  off  property,  when  it 
appeared  property  was  bid  off  for  its  full  value;  Terbell  v.  Lee,  40  Fed. 
42,  and  Hopkins  v.  Ensign,  122  N.  Y.  150,  9  L.  R.  A.  733,  25  N.  E.  307, 
where  agreement  between  purchasers  at  sale-  was  held  to  be  legitimate; 
United  States  v.  Addyston  etc.  Co.,  85  Fed.  293,  46  L.  R.  A.  122,  29  C.  C.  A. 
141,  where  an  agreement  not  to  bid  against  each  other  at  a  public  letting 
was  held  void;  Smith  v.  Ullman,  58  Md.  190,  42  Am.  Rep.  331,  the  mere 
uniting  together  in  good  faith  of  parties  for  purpose  of  purchasing  prop- 
erty at  public  auction,  is  neither  contrary  to  law  nor  morals;  dissenting 
opinion  in  Stryker  v.  Vanderbilt,  25  N.  J.  Li.  502,  arguendo. 

Distinguished  in  Hyer  v.  Richmond  Traction  Co.,  168  U.  S.  478,  -42  L.  Ed. 
549,  18  Sup.  Ct.  117,  where  it  was  alleged  improper  methods  were  used  by 
different  corporations  to  secure  a  franchise. 

Auction  sales.    Note,  96  Am.  Dec  270. 
Law  of  auction  sales.    Note,  131  Am.  St.  Rep.  483,  487. 
Effect  of  preventing  or  checking  bids  on  validity  of  auction  sales. 
Note,  20  L.  R.  A.  645,  551. 

Validity  of  agreement  to  purchase  property  at  judicial  sale  for  joint 

benefit.    Note,  38  L.  R.  A.  (N.  S.)  720,  722. 
Suppression  of  competition  at  judicial  sale.    Note,  42  L.  R.  A.  (N.  S.) 

1206. 

Auctioneer  cannot  be  purchaser  or  interested  in  purchase  of  property 
vbicli  he  is  selling. 

Distinguished  in  Dupuy  v.  Delaware  Ins.  Co.,  63  Fed.  684^  where  auo- 
tioneer  had  interest  as  seller,  not  as  purchaser. 

IB  ff<^^'  626-538,  14  L.  Ed.  800,  DELAUBIEBE  Y.  EMI80N. 
^j^   cited. 

15  ^o^v^*   539-546,  14  L.  Ed.  805,  ADAMS  Y.  OTTEBBACK.* 

lifter  ±X  iMcame  due  is  not  in  time. 

Ap-px-OTod  in  Carey  etc.  Lumber  Co.  v.  Bank,  86  Tex.  300,  301,  24  S.  W. 
lC<ytlce  given  the  indorser  of  promissory  note  of  its  nonpayment  four  days 

260,pxotest  must  be  made  on  last  day  of  grace. 
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To  constitute  usage^  practice  mnst  be  In  Ttgne  generally  at  particular 
place. 

Appro^d  in  Chesapeake  Bank  v.  Swain,  29  Md.  601,  to  establish  usage 
it  must  be  shown  custom  was  well  established,  uniform,  general  and  noto- 
rious; Luce  V.  Dorchester  Ins.  Co.,  .^6  Mass.  302,  7  Am.  Bep.  526,  where 
evidence  of  practice  by  insurance  company  to  charge  extra  premiums  upon 
unoccupied  dwellings  was  held  inadmissible  without'  proof  of  plaintiff's 
knowledge  thereof ;  Pevey  v.  Schulenburg,  33  Minn.  47,  21  N.  W.  846, 
where  evidence  that  peculiar  practice  had  been  adopted  by  certain  busi- 
ness house  was  held  insufficient  to  constitute  the  psage  a  local  or  particular 
custom;  Burbridge  v.  Gumbel,  72  Miss.  379,  16  South.  793,  and  when  cus- 
tom is  general  in  a  particular  business,  it  will  be  presumed  that  obliga- 
tions touching  the  business  were  assumed  with  reference  thereto;  Grissom 
V.  Commercial  Bank,  87  Tenn.  364,  10  Am.  St.  Bep.  672, 10  S.  W.  776,  hold- 
ing custom  of  bank  to  be  binding  must  be  general  as  to  place,  and  not 
confined  to  any  particular  bank. 

Distinguished  in  Norris  v.  Fowler,  87  N.  C.  11,  where  evidence  of  usage 
of  one  in  conducting  his  business,  where  known  to  party  dealing  with  him| 
was  held  competent  evidence  to  show  terms  of  contract  between  them. 

Customs  and  usages.    Note,  18  Am.  Rep.  207« 
Banking  customs.    Note,  21  L.  R.  A.  446. 

Fom:  instances  in  two  yean,  of  notice  of  nonpayment  of  promissory  note 
being  given  indorser  on  Monday,  when  game  fell  due  on  Sunday,  is  not  snill- 
cient  evidence  of  usage  to  change  general  rule  that  such  notice  most  be  given 
on  Saturday. 

Approved  in  Herring  v.  Skaggs,  73  Ala.  464,  a  usage  cannot  be  proved 
by  showing  it  was  observed  in  a  few  particular  instances  of  dealing; 
Adams  v.  Manufacturers'  Ins.  Co.,  17  Fed.  633,  holding  usage  among  in- 
surance brokers  in  order  to  bind  insured,  must  be  known  by  him ;  Citizens* 
Bank  v.  Third  Nat.  Bank,  19  Ind.  App.  79,  49  N.  E.  176,  usage  can  only 
regulate  the  manner  of  performance  of  required  acts;  it  cannot  excuse 
nonperformance. 

Day  for  payment  falling  on  Sunday.    Note,  3  B.  B.  0.  684« 

15  How.  546-560,  14  L.  £d.  809,  UVINaSTON  ▼.  WOODWOBTH. 

Objection  to  joinder  of  an  assignor  with  an  assignee  as  complainant  in 
bUl,  cannot  be  taken  for  first  time  in  appellate  court. 

Approved  in  Vaiden  v.  Stubblefield,  28  Gratt.  167,  where  American  rule 
as  to  effect  of  failure  to  take  objection  at  proper  time  to  misjoinder  of 
parties  in  equity  is  stated. 

Equity  cannot  give  decree  for  prospective  profits,  wld<di  i]il!rtnger  by  dili- 
gence might  have  secured,  by  way  of  damageSi  or  aa  ponialiment  for  Infkingfe- 
ment. 
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Approved  in  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co.,  206  Fed. 
620y  124  C.  C.  A.  409,  in  suit  for  unfair  competition  relief  in  equity,  in 
addition  to  injunction,  is  limited  to  recovery  of  compensatory  damages  for 
past  injury  to  business;  Corbin  v.  Taussig,  137  Fed.  153,  where  party  has 
exclusive  agency  for  sale  of  goods  manufactured  by  another,  within  cer- 
tain territory,  damages  in  equity  are  limited  to  profits  of  offender;  Root 
V.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  203,  26  L.  Ed.  980,  and  Goodyear  v. 
AUyn,  6  Blatchf .  36,  Fed.  Cas.  5555,  holding,  in  suit  in  equity  for  infringe- 
ment of  patent,  plaintiff  cannot  recover  damages;  Elizabeth  v.  Pavement 
Co.,  97  U.  S.  139,  24  L.  £d.  1006,  arguendo. 

Distinguished  in  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13  Blatchf.  157,  Fed. 
Cas.  8949,  on  statutory  grounds. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringement 
of  trademark,  etc.,  to  require  payment  of  damages  sustained  by  com- 
plainant, as  distinguished  from  profits  realized  by  defendant.  Note, 
21L.  R.  A.  (N.  8.)  626. 

Measure  of  damages  in  equity  for  Infringement  of  patent  is  actual  gains 
and  profits  acquired  by  inftinger. 

Approved  in  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  Ed.  666,  8  Sup. 
Ct.  898,  Burdett  v.  Estey,  19  Blatchf.  5,  3  Fed.  570,  Carew  v.  Boston  Elas- 
tic Co.,  3  Cliff.  369,  Fed.  Cas.  2939,  and  Perry  v.  Coming,  6  Blatchf.  136, 
Fed.  Cas.  11,003,  all  following  rule ;  Underwood  Typewriter  Co.  v.  Steams 
&  Co.,  227  Fed.  78,  in  suit  for  infringement  for  use  of  tabulator  on  type- 
writing machine,  recovery  of  damages  should  be  limited  to  profits  derived 
from  infringing  device,  not  from  use  of  whole  machine;  Dean  v.  Mason, 
20  How.  203,  15  L.  Ed.  878,  holding  no  account  should  be  taken  of  profits 
infringer  might  have  made  by  exercise  of  reasonable  diligence;  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  802,  19  L.  Ed.  570,  and  Birdsall  v.  Cool- 
idge,  93  U.  S.  70,  23  L.  Ed.  805,  but  holding  in  action  at  law,  court  may 
enter  judgment  on  verdict  for  any  sum  not  exceeding  three  times  the 
amount  awarded  by  verdict ;  Dobson  v.  Hartford  Carpet  Co.,  114  U.  S.  445, 
29  L.  Ed.  179,  5  Sup.  Ct.  948,  where  court  held  it  error  to  allow  damages 
for  infringement  when  there  was  no  evidence  to  show  value  had  been 
added  to  article  sold,  because  of  using  patented  design;  Root  v.  Lake 
Shore  etc.  Ry.  Co.,  105  U.  S.  194,  26  L.  Ed.  977,  where  jurisdiction  of 
courts  of  equity  to  afford  relief  for  infringement  of  patents  is  discussed; 
Creamer  v.  Bowers,  35  Fed.  207,  holding  rule  of  damages  depends  some- 
what on  circumstances  of  each  case;  Sayles  v.  Richmond  etc.  R.  R.  Co., 
3  Hughes,  177,  Fed.  Cas.  12,424,  arguendo. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L.  B.  A. 
(N.  S.)  654. 

Miscellaneous.  Cit^d  in  Henry  ▼.  A.  B.  Dick  Co.,  224  U.  S.  19,  Ann. 
Oaa.  1918D,  880,  56  L.  Ed.  652,  32  Sup.  Ct.  364,  where  patented  machine 
was  sold  with  license  restriction  to  use  it  only  in  connection  with  unpat- 
ented articles  made  by  vender,  defendant's  pale  of  unpatented  article  to 
vendee  for  use  with  machine  was  contributory  infringement;  Wellings  v. 
La  Ban,  35  Fed.  304;  Holt  v.  Silver,  169  Mass.  456,  48  N.  E.  838. 
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16  How.  1-18,  14  L.  Ed.  819,  I^EWSB  ▼.  DABUNO. 

In  Ull  til  equity  to  recover  legacy  from  husband  of  teetator's  dauffhtar 
and  devisee,  tbe  latter  Bhonld  be  Joined  as  party  defendant. 

Approved  in  Lamon  v.  McKee,  7  Mackey  (D.  C),  467,  holding  no  appeal 
lies  by  person  whose  application  to  be  admitted  as  party  to  cause  has  been 
refused  by  equity  justice;  State  v.  Burke,  33  La.  Ann.  505,  holding  that 
the  State  was  proper  defendant,  but  could  not  be  sued  without  its  consent ; 
Brendel  v.  Charch,  82  Fed.  262,  holding  that  action  for  l^acy  is  of  equi- 
table cognizance. 

On  hearing  of  cause,  even  npon  appeal,  an  order  may  be  made  for  cause 
to  staftd  over,  with  liberty  to  plaintiff  to  amend  by  adding  proper  parties,  if 
it  appears  that  plaintiff  is  entitled  to  relief  but  for  that  defect. 

Approved  in  Thomas  v.  Anderson,  223  Fed.  44,  138  C.  C.  A.  405,  hold- 
ing where  one  defendant,  resident  of  same  State  as  other  defendant,  was 
properly  party  plaintiff,  cause  was  remanded  for  dismissal  by  trial  court 
unless  obstacle  to  jurisdiction  removed;  McClain  v.  Batton,  50  W.  Va. 
133,  40  S.  £.  514,  where  bill  is  insufficient  but  proof  shows  cause  for  relief, 
cause  wills  be  reversed  and  remanded  with  leave  to  amend ;  May  v.  Le 
Claire,  11  Wall.  227,  20  L.  Ed.  52,  disposing  of  appeal,  although  record  was 
in  a  defective  and  confused  condition;  Hubbard  v.  Manhattan  Trust  Co., 
87  Fed.  57,  30  C.  C.  A.  520,  directing  necessary  parties  to  be  added  by 
amendment ;  Church  v.  Holcomb,  45  Mich.  39,  7  N.  W.  172,  allowing  amend- 
ment of  bill  so  as  to  pray  for  a  decree  of  foreclosure;  Ogden  v.  Thornton, 
30  N.  J.  Gq.  573,  allowing  plaintiff  to  amend  bill  to  enforce  vendor's  lien ; 
Perea  v.  Gallegos,  5  N.  M.  110,  4  N.  M.  337,  20  Pac.  109,  and  Beny  v.  Hull, 
6  N.  M.  656,  30  Pac.  939,  allowing  amendments  to  bill  so  as  to  conform  to 
facts,  after  hearing  of  testimony;  Harrigan  v.  Bacon,  57  Vt.  646,  allowing 
complainant  to  amend  bill  seeking  to  compel  discharge  of  moi^age. 

(745) 
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New    parties — How    jurisdiction    over    may    be    acquired    Note,  50 
Am.  St  Bep.  738. 

Right  to  amend  action  by  adding  new  parties  plaintiff.    Note,  Ann. 
Oas.  19160,  592. 

Where  testator  gives  several  legacies,  and  creates  no  express  tmst  to  paj 
them,  but  makes  general  residuary  disposition  of  whole  estate,  the  real  estate 
will  be  charged  with  legacies. . 

Approved  in  Reynolds  v.  Reynolds,  27  R.  I.  523,  63  Atl.  806,  following 
rule;  Gorman  v.  McDonnell,  127  Ala.  556,  28  South.  968,  holding  legacies 
charge  on  realty  where  testator  neither  at  time  of  making  will  or  at  death 
had  personalty  sufficient  to  pay  legacies  and  directed  that  they  be  paid 
out  of  his  estate ;  Stickel  v.  Crane,  189  111.  218,  59  N.  E.  697,  holding  where 
testator  authorized  executor  to  sell  at. his  discretion  lands  and  to  pay  lega-« 
cies  out  of  proceeds,  legacies  were  vested  and  a  charge  on  realty;  Lacey  v. 
Collins,  134  Iowa,  586,  112  N.  W.  102,  holding  where  will,  after  directing 
payment  of  debts,  gave  residence  to  daughter,  and  by  codicil  sum  was  left 
to  another,  realty  was  chargeable  with  payment  of  said  sum;  Greene  v. 
Rathbun,  32  R.  I.  153,  78  Atl.  531,  holding  where  testatoi*  bequeathed  resi- 
due of  estate  to  daughter,  same  to  be  charged  with  support  of  son,  son  was 
legatee  and  l^acy  was  charge  on  whole  residue,  real  and  personal;  Tyler 
^.  Tallman,  29  R.  I.  63,  68  Atl.  950,  holding  where  will  directed  executor 
to  sell  all  realty  except  certain  building  and  gives  all  residuary  estate  to 
sister,  building  is  chained  with  payment  of  legacies;  Pulliam  v.  PuUiam, 

10  Fed.  40,  Fed.  Cas.  11,463a,  charging  real  estate  of  testator  with  his 
debts;  Allegheny  National  Bank  v.  Hays,  12  Fed.  664,  holding  real  estate 
constructively  charged  with  legacies;  Walker  v.  Atmore,  50  Fed.  647,  1 
C.  C.  A.  595  (affirming  46  Fed.  431),  applying  rule  where  residue  of  estate 
was  given  subject  to  payment  of  legacy ;  Foscue  v.  Lyon,  56  Ala.  449,  hold- 
ing bequest  payable  after  debts,  but  in  preference  to  devisees  or  residuaiy 
legatees ;  In  re  Newcomb,  98  Iowa,  181,  67  N.  W.  589,  charging  residuary 
real  estate  with  payment  of  legacies,  payable  in  first  instance  out  of  per- 
sonal estate;  Thayer  v.  Finnegan,  134  Mass.  64,  45  Am.  Rep.  286,  holding 
legacy  for  expenses  of  education  of  legatee  a  charge  upon  real  estate; 
Knotts  V.  Bailey,  54  Miss.  238,  28  Am.  Rep.  350,  and  Snyder  v.  Warbasse, 

11  N.  J.  Eq.  468,  applying  rule,  where  both  personal  and  real  estate  were 
blended  in  disposition  to  residuary  devisee;  Turner  v.  Qibb,  48  N.  J.  £q. 
529,  22  Atl.  581,  charging  real  estate  covered  by  residuary  clause,  with 
legacies  to  nine  persons.  The  following  cases  affirm  the  rule  and  charge 
residuary  real  estate  with  legacies  or  debts;  Hoyt  v.  Hoyt,  85  N.  Y.  149, 
Moore  v.  Dimond,  5  R.  1. 126,  Gould  v.  Winthrop,  5  R.  I.  324,  In  re  Mathew- 
son,  12  R.  I.  146,  Phillips  v.  Claxk,  18  R.  I.  631,  29  Atl.  689,  Moore  v. 
Beckwith,  14  Ohio  St.  138,  Hutchinson  v.  Gilbert,  86  Tenn.  469,  7  S.  W. 
128,  and  Crouch  v.  Davis,  23  Gratt.  95 ;  Pulliam  v.  Pulliam,  10  Fed.  45,  47, 
Fed.  Cas.  11,463a,  holding  that  executor  must  dispose  of  legacies  according^ 
to  terms  of  will;  Mayberry  v.  Grady,  67  Ala.  161|  where  testator  made 
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separate  dispositioii  of  personal  and  real  estate  and  charged  separate 
funds ;  Hamilton  ▼.  Buekman,  118  Wis.  172,  95  N.  W.  129,  arguendo. 

Distinguished  in  Armentrout  ▼.  Armentiont's  Legatees,  111  Va.  353,  69 
S.  £.  334,  holding  l^^ies  were  payable  only  out  of  personal  property; 
Sowles  V.  First  National  Bank,  54  Fed.  565,  holding  that  l^atee,  as  such, 
had  no  lien  upon  property  in  hands  of  executor;  Lee  v.  Lee,  88  Va.  809, 
14  S.  E.  535,  holding  that  it  was  intention  of  testator  to  have  legacy  paid 
out  of  personalty  only. 

Abatement  of  legacies  in  case  of  deficiency  of  assets  of  estate.    Note, 
8  Am.  St.  Bep.  723. 

Generally  the  personal  estate  Is  the  first  fund  for  payment  of  debts  and 
legacies. 

Approved  in  Morey  v.  Morey,  113  Iowa,  156,  84  N.  W.  1040,  holding 
where  testator  gave  all  personalty  to  wife  with  life  estate  in  realty,  but 
remainder  in  portion  thereof  was  devised  to  nephews,  and  he^ed  intestate 
as  to  remainder  of  other  portion,  specific  cash  legacy  was  charge  on  re- 
mainder descending  to  heirs ;  Taylor  v.  Harwell,  65  Ala.  10,  holding  that 
l^acy  payable  out  of  rents  and  profits  will  not  charge  the  land. 

Where  it  appears  that  testator  intended  to  charge  both  real  and  personal 
estate  with  legacies,  an  averment  that  there  is  not  sufficient  personal  property 
to  pay  legacy,  is  unnecessary. 

Approved  in  Allegheny  Nat.  Bk.  v.  Hays,  12  Fed.  665,  where  real  es- 
tate was  chargeable  with  legacies;  Roadman  v.  Ferguson,  13  App.  D.  C.  73, 
and  Haldeman  v.  Openheimer,  103  Tex.  2K,  126  S.  W.  567,  both  holding 
that  legacies  were  chargeable  upon  whole  estate,  real  and  personal. 

Where  land  was  devised,  charged  with  a  legacy,  and  ownership  determined 
by  decree* of  Federal  court,  the  legatee  may  proceed  against  the  land  in  rem, 
without  waiting  for  partition  in  pursuance  of  decree. 

Approved  in  Green  v.  Byrnes,  46  Ark.  467,  holding  that  no  administra- 
tion was  necessary  to  collect  a  legacy  charged  upon  land. 

Although  court  cannot  order  land  situated  in  another  sovereignty  sold  for 
payment  of  its  decree,  it  may  act  Efficiently  to  cause  defendant  to  pay  any 
such  decree. 

Approved  in  Equitable  Trust  Co.  v.  Western  Pac.  Ry.  Co.,  231  Fed.  486, 
holding  where  Federal  court  had  obtained  jurisdiction  over  all  contracts, 
complainant  could  be  enjoined  from  maintaining  suit  in  another  jurisdic- 
tion to  enforce  one  agreement;  Bevans  v.  Murray,  251  111.  626,  96  N.  £.555, 
where  legal  owner  of  land,  who  should  convey  it  to  another,  is  within  juris- 
diction of  court,  although  land  is  without  it,  court  can  compel  conveyance 
to  equitable  owner;  State  v.  Fredlock,  52  W.  Va.  240,  94  Am.  St.  Bep.  939, 
43  S.  E.  156,  holding  court  having  jurisdiction  in  personam  may  require 
defendant  to  do  or  refrain  from  doing  anything  beyond  its  territorial  juris- 
diction which  it  can  require  him  to  do  or  omit  within  territorial  limits; 
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French  v.  Hay,  22  Wall.  253,  22  L.  Ed.  858,  restraining  one  from  enforcing 
decree  obtained  in  State  court,  but  afterward  annulled  by  Federal  court; 
Bullock  V.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  436,  refusing  to  compel  de- 
fendant to  mortgage  real  estate  as  directed  by  a  decree  for  alimony  ob- 
tained in  a  sister  State;  Texas  &  Pacific  Ry.  Co.  v.  Gay,  86  Tex.  592,  25 
L.  R.  A.  59,  26  S.  W.  606,  holding  that  Federal  court  in  Louisiana  had  not 
jurisdiction  of  property  in  Texas,  such  as  conferred  power  to  appoint  re- 
ceiver; dissenting  opinion  in  State  v.  Jacksonville  etc.  R.  R.  Co.,  15  Fla. 
294,  majority  holding  that  Federal  court  in  Florida  cannot  take  possession 
of  property  beyond  the  limits  of  its  circuit. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.    Note,  69 
L.  B.  A.  677,  693. 

16  How.  14-29,  14  L.  Ed.  824,  TURNER  ▼.  TAXES. 

When  contract  is  to  be  gathered  from  commercial  correspondence,  which 
refers  to  material  extraneous  facts,  the  evidence  should  be  referred  to  the 
jury;  but  if  it  is  to  be  determined  by  correspondence  alone,  the  court  should 
inform  the  Jury  of  the  effect  of  the  evidence  on  this  point. 

Approved  in  Farmers'  State  Bank  v.  Empey,  35  S.  D.  113, 160  N.  W.  939, 
holding  where  rescission  of  contract  is  sought  to  be  established  by  means 
of  letter  sent  to  addressee  at  point  out  of  State,  admission  of  copy  with- 
out proof  that  addressee  is  out  of  State,  is  error;  dissenting  opinion  in 
Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  etc.  Co.,  154  Fed.  574,  83  C.  C.  A. 
431,  construing  removal  of  employer's  liability  bond;  Hamilton  v.  Liver- 
pool etc.  Ins.  Co.,  136  U.  S.  255,  34  L.  Ed.  424,  10  Sup.  Ct.  950,  holding 
question  of  appraisal  and  award  under  insurance  policy  was  rightly  de- 
'^^  cided  by  court  from  the  correspondence;  Scanlan  v.  Hodges,  52  Fed.  360, 
3  C.  C.  A.  113,  holding  that  letters  expressed  the  contract  of  the  parties; 
Cheney  v.  Eastern  Trans.  Line,  59  Md.  566,  holding  that  letters  made  an 
effectual  contract  of  sale  of  hull  of  steamer ;  Dudgeon  v.  Haf^art,  17  Mich. 
280,  holding  that  it  was  the  duty  of  the  court  to  interpret  and  construe 
certain  instruments  as  parts  of  a  single  transaction;  Drakely  v.  Gregg,  8 
Wall.  268,  19  L.  Ed.  414,  where  correspondence  tended  to  prove  ratification 
of  contract. 

Distinguished  in  Bales  v.  Northwestern  Consol.  Milling  Co.,  21  Okl.  429, 
96  Pac.  602,  and  Atchison  etc.  Ry.  Co.  v.  Dickens,  7  Ind.  Ter.  27,  103  S.  W. 
753,  both  holding  that  where  contract  is  in  writing  clear  in  its  terms,  ques- 
tion whether  person  contracting  to  do  work  is  an  independent  contractor  is 
for  court. 

Where  orij^al  invoice  was  in  consignee's  hands  in  London,  and  no  effort 

was  made  to  produce  it,  parol  eVidenoe  of  its  contents  was  properly  excluded. 

Approved  in  Roll  v.  Everitt,  73  N.  J.  Eq.  699,  17  Ann.  Oas.  1196,  71  Atl. 

264,  holding  secondary  evidence  of  documents  out  of  jurisdiction  of  court 

is  not  admissible  even  on  proof  of  fact;  Pringey  v.  Guss,  16  Okl.  85,  86 
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Pac.  293,  secondary  evidence  of  written  contract  inadmissible,  though  it  is 
in  hands  of  one  not  party  to  suit,  living  in  another  State,  without  showing 
loss  or  that  it  is  beyond  control  of  party  wishing  to  prove  its  terms ;  Wood 
V.  CuUen,  13  Minn.  396,  rejecting  evidence  of  contents  of  an  agreement 
where  its  possession  was  traced  to  one  residing  out  of  the  State;  Kirchner 
V.  Lauglilin,  6  N.  M.  308,  28  Pac.  507,  excluding  evidence  of  letter  on  mere 
showing  that  it  was  in  hands  of  a  nonresident ;  Kearney  v.  Mayor,  92  N.  Y. 
621,  and  Wiseman  v.  Northern  Pacific  R.  R.  Co.,  20  Or.  431,  23  Am.  St. 
Rep.  139,  26  Pac.  275,  applying  rule  and  excluding  secondary  evidence 
where  original  documents  might  have  been  produced. 

Admissibility  of  secondary  evidence  as  to  contents  of  document  not 
within  jurisdiction  of  court.    Note,  8  Ann.  Oas.  416. 

It  is  the  universal  usage  to  send  an  invoice  with  a  consignment  to  the  con- 
signee, and  it  is  to  be  presumed  that  consignor  has  done  what  Ms  duty  required. 
Approved  in  Twenty-eight  Cases  Wine,  2  Ben.  65,  Fed.  Cas.  14,281,  hold- 
ing that  reappraisement  is  prima  facie  evidence  of  previous  entry  by  cus- 
toms officer. 

Declarations  of  an  attorney  made  to  the  attorney  o/  the  other  parties  in 
their  presence  are  admissible,  and  the  parties  are  bound  by  their  acts  and 
admissions.  ' 

Approved  in  Bonner  v.  Marx,  51  Miss.  144,  admitting  declarations  of  a 
party  to  the  action. 

Exceptions  must  be  taken  and  reserved  at  the  trial,  bnt  may  be  drawn 
out  in  form  afterward  and  signed  according  to  practice  of  court  where  trial 
is  held. 

Approved  in  United  States  v.  Breitling,  20  How.  254,  15  L.  Ed.  902,  hold- 
ing that  lower  court  had  power  to  suspend  its  rules  and  sign  bill  after  ad- 
journment; Dredge  v.  Forsyth,  2  Black,  568,  17  L.  Ed.  255,  where  bill  was 
filed  after  verdict  on  a  subsequent  day  in  same  term;  Mays  v.  Fritton,  20 
Wall.  418, 11  Bank.  Reg.  232,  22  L.  Ed.  390,  holding  that  objection  to  juris- 
diction, not  taken  in  court  below,  was  unavailable  on  appeal;  Stanton  v. 
Embrey,  93  V.  S.  555,  23  L.  Ed.  986,  where  exceptions  were  regularly  taken, 
bilfsigned  and  filed ;  Hanna  v.  Maas,  122  U.  S.  26,  80  L.  Ed.  1118,  7  Sup. 
Ct.  1056,  holding  bill  of  exceptions  entirely  insufficient  in  form  and  matter ; 
Merchants*  Exchange  Bank  v.  McGraw,  76  Fed.  936,  22  C.  C.  A.  622,  hold- 
ing exceptions  properly  taken  after  trial  to  instructions  givep  jury  in  ab- 
sence of  counsel;  Marine  City  Stave  Co.  v.  Herreshoif  Mfg.  Co.,  32  Fed. 
824,  holding  that  bill  was  not  presented  in  due  time;  Johnson  v.  Garber, 
73  Fed.  526,  19  C.  C.  A.  556,  and  Western  Union  Tel.  Co.  v.  Baker,  85  Fed. 
691,  29  C.  C.  A.  392,  court  refusing  to  review  exceptions  taken  after  ver- 
dict; Newman  v.  Virginia  etc.  Iron  Co.,  80  Fed.  232,  25  C.  C.  A.  382,  court 
considering  only  such  points  as  were  ruled  upon  and  excepted  to  in  court 
below ;  McKinney  v.  Springer,  6  Ind.  454,  where  no  exceptions  were  taken 
to  instructions  asked  for,  but  not  taken ;  Simonton  v.  Huntington  etc.  Plank 
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Road  Co.,  12  Ind.  380,  where  bill  was  not  filed  in  time  fixed  by  the  jndge ; 
Vicksburg  etc.  R.  R.  Co.  v.  Ragsdale,  51  Miss.  452,  461,  holding  that  sign- 
ing of  bill  in  vacation  did  not  violate  statute  or  practice  of  the  court ;  Har- 
vey V.  Graham,  46  N.  H.  176,  holding  that  question  of  reopening  case  for 
further  instruction  after  jury  had  retired,  was  addressed  to  discretion  of 
the  court. 

Bill  of  exceptions  dionld  be  signed  nunc  pro  tunc,  and  should  purport  on 
its  face  to  be  the  same  as  If  it  had  been  reduced  to  form  and  signed  during 
the  trial. 

Approved  in  Suydam  v.  Williamson,  20  How.  439,  15  L.  £d.  082,  holding 
that  bill  of  exceptions  should  be  filed  as  of  the  term  when  trial  took  place. 

Miscellaneous.  Cited  in  Henry  County  v.  Salmonj  201  Mo.  167,  100 
S.  W.  28,  as  to  application  of  payme^s  of  surety;  Cain  v.  Vogt,  138  Iowa, 
636,  128  Am.  St.  Bep.  216,  116  N.  W.  788,  to  point  that  sureties  on  land  to 
secure  repayment  of  advances  and  for  purchase  of  goods  cannot  require 
that  money  received  from  sale  of  goods  shall  be  first  applied  to  repay 
advances. 

16  How.  30-38, 14  L.  Ed.  832,  YEBOEB  y.  J0NE8. 

At  common  law,  and  where  not  modified  hy  statute,  guardian  has  right  to 
sell  personal  property  of  ward,  and  purchaser  who  deals  fairly  is  not  bound  to 
inquire  into  State  of  trust,  nor  is  he  responsible  for  f ailSifQl  application  of  the 
money,  unless  he  knew  that  guardian  intended  to  misapply  the  money  or  was 
by  the  transaction  applying  it  to  his  own  private  puzpose. 

Approved  in  Carter  v.  National  Bank,  71  Me.  452,  86  Am.  Rep.  341, 
holding  pledge  of  stock  belonging  to  estate  made  by  executor,  apparently 
for  benefit  of  estate,  is  valid;  Moore  v.  Hazleton,  9  Allen,  103,  compelling 
accounting  between  guardian  and  ward  where  former  is  indebted  to  latter, 
and  is  not  discharged,  although  ward  is  of  age. 

Liability  of  purchase  for  executor's  devastavit    Note,  11  Am.  Dec 
387. 

16  How.  38-47,  14  L.  Ed.  835,  CONBAD  ▼.  OBIFFET. 

Witness  eannot  be  impeached  by  showing  that  he  had  made  contradictory 
statements  from  those  sworn  to,  unless  on  his  examination  he  was  asked 
whether  he  had  not  made  such  statements  to  the  persons  by  whom  the  proof 
was  expected  to  be  given. 

Approved  in  Raleigh  etc.  R.  R.  Co.  v.  Bradshaw,  113  Ga.  867,  39  S.  E. 
557,  holding  deposing  witness  sought  to  be  impeached  must  have  attention 
called  with  certainty  to  alleged  contradictory  statements  made  after  depo- 
sition ;  New  York  etc.  R.  Co.  v.  Flynn,  41  Ind  App.  507,  81  N.  E.  743,  hold- 
ing where  adverse  party,  to  avoid  continuance,  admits  absent  witness  will 
testify  to  facts  averred  in  affidavit  for  continuance,  he  cannot  impeach 
him  by  proof  that  he  had  made  statements  inconsistent  with  affidavit;  Ely- 
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Walker  Dry  Goods  Go.  y.  Mansnr,  87  Mo.  App.  118,  boldingr  document 
cannot  be  admitted  to  impeach  witness  unless  foundation  is  first  laid  by 
questioning  him  about  it  or  eliciting  admission  from  him  that  he  signed  it ; 
Reno  Mill  Co.  ▼.  Westerfield,  26  Nev.  337,  67  Pac.  962,  69  Pac.  899,  holding 
where  no  foundation  for  impeachment  is  laid  by  interrogating  witness  as 
to  time,  place  and  persons  to  whom  statements  were  made,  judge  by  whose 
testimony  it  was  sought  to  prove  such  contradictory  statements  may  refuse 
to  testify  J  Joy  v.  Liverpool  etc.  Ins.  €o.,  32  Tex.  Civ.  438,  74  S.  W.  824, 
deposition  which  had  been  quashed  not  admissible  in  action  on  fire  policy 
to  impeach  testimony  of  witness  as  contained  in  subsequent  deposition, 
where  no  foundation  laid  for  impeachment;  Mattox  v.  United  States,  156 
U.  S.  246,  39  L.  Ed.  412,  15  Sup.  Ct.  341,  excluding  at  second  trial  state- 
ments made  by  witness  since  deceased  contradicting  his  testimony  at  first 
trial;  The  Steamer  J.  W.  Everman,  2  Hughes,  24,  Fed.  Cas.  7591,  refusing 
to  allow  witness'  deposition  to  be  impeached  by  evidence  of  contradictory 
statement  made  by  him;  Doe  v.  Wilkinson,  35  Ala.  471,  applying  rule 
where  evidence  sought  to  be  impeached  is  no  form  of  deposition ;  Bradford 
V.  Barclay,  89  Ala.  37,  refusing  to  allow  witness  orally  examined  to  be 
impeached  by  reading  his  former  deposition;  St.  Liouis  etc.  Ry.  Co.  v. 
Sweet,  57  Ark.  297,  21  S.  W.  588,  holding,  where  one  party  agrees  that 
other's  witness  would  testify  as  stated,  first  party  cannot  offer  evidence 
of  contradictory  statement  by  such  witness ;  Aneals  v.  People,  134  111.  414, 
25  N.  E.  1026,  sustaining  exclusion  of  contradictory  statement  by  witness 
where  he  had  not  been  questioned  concerning  same ;  Samuels  v.  Grifiith,  13 
Iowa,  109,  holding  where  two  depositions  of  same  witness  are  taken,  second 
cannot  be  impeached  by  first,  unless  foundation  is  laid  in  second;  State  v. 
Vickers,  47  La.  Ann.  1576,  18  South.  640,  refusing  to  allow  prosecution  to 
impeach  its  own  witness  by  proof  of  inconsistent  evidence  at  former  hear- 
ing; Ryerson  v.  Abington,  102  Mass.  531,  holding,  where  witness  has  denied 
making  contradictory  statement,  evidence  of  latter  is  inadmissible  since 
statute  requires  circumstances  of  supposed  statement  to  be  mentioned; 
State  V.  Devlin,  7  Mo.  App.  36,  refusing  to  admit  affidavit  of  witness  to 
contradict  his  testimony  where  only  foundation  laid  was  identity  of  signa- 
ture; State  V.  Wright,  75  N.  C.  440,  refusing  to  allow  witness  to  be  im- 
i«eaehed  where  foundation  was  not  laid  in  her  examination;  Runyan  v. 
Price,  15  Ohio  St.  12,  86  Am.  Dec.  467,  holding  in  will  contest,  testimony 
of  deceased  witness  at  the  probate  cannot  be  impeached  by  proof  of  incon- 
sistent statement;  Unis  v.  Charlton,  12  Gratt.  495,  refusing  to  permit  im- 
peachment of  deposition  by  proof  of  contradicting  statements;  Thompson 
v.  Washington  Ter.,  1  Wash.  Ter.  554,  excluding  evidence  of  contradictory 
statements  by  witness  where  no  foundation  is  laid;  The  Charles  Morgan, 
115  U.  S.  77,  29  L.  Ed.  319,  5  Sup.  Ct.  1176,  allowing  witnesses'  testimony 
to  be  impeached  by  depositions  in'  prior  action,  to  which  their  attention 
was  called  on  cross-examination;  Griffith  v.  State,  37  Ark.  329,  330,  per- 
mitting magistrate,  before  whom  testimony  was  taken,  to  amend  his  return 
to  show  that  proper  foundation  was  laid;  State  v.  Jones,  29  S.  C.  228,  7 
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Some  dedsioiis  of  courts  of  equity  can  "be  enforced  only  by  tlieir  own 
autborlty  and  proceedings,  but  whenever  an  action  of  debt  can  be  maintained 
upon  Judgment  at  law  for  sum  of  money,  like  action  can  be  maintained  upon 
decree  In  equity  for  an  ascertained  amount. 

Approved  in  Collins  v.  Bradley  Co.,  227  Fed.  202,  holding  bill  in  equity 
is  proper  remedy  for  enforcing  decree  of  another  court  of  equity  for  ac- 
counting; Du  Bois  V.  Seymour,  152  Fed.  603,  11  Ann.  Oas.  656,  81  G.  C.  A. 
590,  holding  that  to  maintain  action  at  law  on  final  decree  in  equity  to 
recover  sum  adjudged  by  decree,  such  decree  must  be  unconditional  and 
sum  due  must  be  payable;  Israel  v.  Israel,  148  Fed.  578,  8  Ann.  Oas.  697, 
9  L.  R.  A.  (N.  8.)  1168,  79  C.  C.  A.  32,  State  decree  for  alimony  and  costs 
supports  action  in  another  State  for  sum  absolutely  awarded,  but  not  for 
future  piqnnents  provided  therein;  Davis  v.  Davis,  29  App.  D.  C.  262, 
9  L.  R.  A.  (N.  8.)  1071,  holding  an  unpaid  unconditional  decree  for  pay- 
ment of  specific  sum  of  alimony  is  enforceable  in  action  of  debt;  Wagner 
V.  Wagner,  26  R.  I.  27,  65  L.  R.  A.  816,  57  Atl.  1058,  acUon  at  law  lies 
on  decree  in  equity  from  another  State  for  payment  of  money;  Mellin  v. 
Horlick,  31  Fed.  867,  allowing  action  to  recover  on  a  decree  of  an  English 
court;  Knapp  v.  Knapp,  59  Fed.  642,  allowing  action  of  debt  upon  decree 
for  alimony  in  State  court;  Davidson  v.  Nebaker,  21  Ind.  335,  88  Am.  Dec 
850,  holding  action  will  lie  to  recover  on  a  domestic  judgment;  Hockaday 
V.  Lawther,  17  Mo.  App.  644,  holding  that  no  action  at  law  lies  on  a  decree 
establishing  a  lien  on  real  property;  Brisbane  v.  Dobson,  50  Mo.  App.  175, 
and  Kunze  v.  Kunze,  94  Wis.  58,  59  Am.  St.  Rep.  868,  68  N.  W.  392,  allow- 
ing action  at  law  on  decree  for  alimony  obtained  in  another  State;  Stuart 
&  Co.  V.  Hurt,  88  Va.  345,  13  S.  E.  439,  an  action  on  a  decree  directing 
an  account  charging  defendants  with  rent. 

Distinguished  in  Corbin  v.  Graves,  27  Fed.  645,  where  decree  did  not  de- 
fine the  amount  of  the  liability  of  defendant,  and,  therefore,  action  on  de- 
cree not  allowed;  Boyle  v.  Schindel,  52  Md.  4,  5,  holding  action  will  not 
lie  to  recover  a  sum  of  money  decreed  to  be  paid  by  a  court  of  equity  in 
same  jurisdiction ;  Allen  v.  Allen,  100  Mass.  374,  holding  that  within  Com- 
monwealth, a  decree  for  alimony  could  only  be  enforced  by  Supreme  Court ; 
Mutual  Fire  Ins.  Co.  v.  Newton,  50  N.  J.  L.  574,  14  Atl.  758,  holding  suit 
barred  by  decree,  for  same  subject  matter  obtained  in  same  jurisdiction. 

Actions  at  law  upon  decrees  in  equity.    Note,  11  Am.  Dec.  724. 
Enforcement  of  decree  in  equity  by  action  at  law.    Note,  11  Ann.  Oa«. 
659,  660. 

Verdict  and  Judgment  of  court  of  record,  or  decree  in  diancery,  put  an 
end  to  all  further  controversy  concerning  points  decided  between  parties  to 
such  suit. 

Approved  in  Georgia  R.  &  Banking  Co.  v.  Wright,  132  Fed.  917,  judgment 
of  Georgia  Supreme  Court  in  suit  between  State  and  corporation  that  char- 
ter precluded  State  from  taxing  company  in  excess  of  certain  rate  concludes 
State  in  subsequent  suit  for  taxes  for  different  year  under  different  stat- 
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ute;  The  Johnflon  Co.  v.  Wharton,  152  U.  S.  258,  38  L.  Ed.  483,  14  Sup.  Ct. 
610,  holding  action  barred  by  prior  suit  for  recovery  of  royalties;  Dowell 
V.  Appl^te,  152  U.  S.  344,  88  L.  Ed.  469,  14  Sup.  Ct.  618,  holding  that 
title  acquired  under  decree  of  Federal  court  could  not  be  again  questioned 
by  same  parties ;  Last  Chance  Mining  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  687, 
30  L.  Ed.  862, 15  Sup.  Ct.  735,  holding  that  a  prior  judgment  was  conclusive 
on  question  of  priority  of  location  of  Vslaims ;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct.  914,  holding  that  prior 
decisions  on  question  of  exemption  of  bank  from  taxation  were  res  adju* 
dicata;  Lynde  v.  Columbus  etc.  Ry.  Co.,  57  Fed.  995,  holding  that  plea  of 
prior  judgment  is  not  bad  for  failing  to  aver  that  court  had  acquired  juris- 
diction over  the  parties ;  Hilton  v.  Guyot,  159  U.  S.  183,  40  L.  Ed.  115,  16 
Sup.  Ct.  151,  holding  judgment  obtained  in  foreign  coimtry  only  prima  facie 
evidence  of  the  truth  of  matter  adjudged. 

Distinguished  in  Brown  v.  Fletcher,  182  Fed.  968,  105  C.  C.  A.  425,  hold- 
ing that  rejection  by  executors  of  presented  claim  on  money  judgment  does 
not  preclude  claimant  from  bringing  suit  against  executors  on  original 
cause  of  action. 

In  courts  of  limited  Jurisdiction,  it  is  necessary  to  aver  Jurisdictional  f  acts, 
but  with  regard  to  courts  of  general  Jurisdiction,  the  presumption  is  in  favor 
of  their  light  to  hold  pleas. 

Approved  in  Fishburn  v.  Londershausen,  50  Or.  373,  15  Ann.  Oas.  975, 
14  L.  R.  A.  (N.  S.)  1234,  92  Pac.  1064,  holding  every  presumption  will 
be  given  to  proceedings  in  court  of  general  jurisdiction  necessary  to  suj)- 
port  validity  of  its  judgments,  when  court  is  proceeding  according  to  com- 
mon law;  Rutenic  v.  Hamaker,  40  Or.  450,  67  Pac.  199,  holding  County 
Court  9S  to  probate  matters  is  court  of  general  jurisdiction;  Huxley  v. 
Harrold,  62  Mo.  523,  holding  that  law  would  intend  that  writ  was  issued 
and  levied,'  and  that  consequently  jurisdiction  existed ;  Rogers  v.  Odell, 
39  N.  H.  461,  holding  that,'  in  pleading  judgment  of  Superior  Court  in 
Massachusetts,  it  is  unnecessary  to  aver  jurisdiction;  Smith  v.  Montoya, 
3  N.  M.  20  (42),  1  Pac.  178,  overruling  objection  to  admission  of  record  of 
a  judgment  of  general  jurisdiction. 

Federal  courts  will  take  notice  of  laws  and  Judicial  decisions  of  several 
States  of  the  Union,  and  it  is  unnecessary  to  allege  them. 

Approved  in  Gale  v.  Southern  Bldg.  &  Loan  Assn.,  117  Fed.  736,  apply- 
ing rule  to  Code  Ala.  1886,  §  1556,  relating  to  building  and  loan  associa- 
tions; Moore  v.  Pywell,  29  App.  D.  C.  325,  9  L.  B.  A.  (N.  S.)  1078,  holding 
where  declaration  for  tort  committed  in  District  of  Columbia  and  resulting 
in  death  in  Maryland  bases  right  of  recovery  on  "statutes  in  such  cases 
made  and  provided,"  lower  court  should  take  judicial  natice  of  states  of 
said  State  and  district ;  Cheever  v.  Wilson,  9  Wall.  121,  19  L.  Ed.  607,  court 
looking  into  laws  of  Indiana  and  proceedings  of  a  divorce  suit  in  that 
State ;  Lamar  v.  Micou,  114  U.  S.  223,  29  L.  Ed.  95,  5  Sup.  Ct.  859,  holding 
that  State  laws  need  not  be  pleaded  nor  proved;  United  States  v.  Wright, 
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28  Fed.  Cas.  792,  holding  that  it  was  nnnecessaiy  to  aver  that  offense  was 
not  punishable  by  act  of  Congress,  and  was  ponishable  by  State  laws; 
Johnston  v.  Western  Union  Tel.  Co.,  33  Fed.  364,  holding  that  in  certain 
cases,  State  statutes  and  decisions  form  rules  governing  civil  actions  in 
Federal  courts. 

Limited  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  Ed.  637,  6  Sup.  Ct. 
245,  holding  on  writ  of  error  fromr  State  court,*  that  the  Federal  court  does 
not  take  judicial  notice  of  laws  of  another  State,  unless  made  part  of  the 
record. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113  Asl 
St.  Rep.  873. 

16  How.  82-86,  U  L.  Ed.  854,  FOURNIQUET  ▼.  PERKINS. 

At  final  hearing,  all  previons  interlocutory  orders  in  relation  to  merits  are 
open  for  revlsioh,  and  under  control  of  court. 

Approved  in  The  Dredge  A,  217  Fed.  623,  holding  in  admiralty,  on  final 
hearing  all  interlocutory  orders  are  open  for  revision;  United  States 
Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed.  579,  applying  rule  in  suit  for 
infringement  of  patent;  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co., 
206  Fed.  615,  124  C.  C.  A.  409,  holding  determination  by  Circuit  Court  of 
Appeals  that  defendant  was  chargeable  with  unfair  competition  should  be 
reopened  on  subsequent  appeal  after  accounting,  only  on  convincing  evi- 
dence that  original  determination  was  wrong;  N.  K.  Fairbank  Co.  v.  Wind- 
sor, 124  Fed.  202,  61  C.  C.  A.  233,  holding  court  until  final  decree  can 
revise  interlocutory  decree  adjudging  defendant  chargeable  with  unfair 
competition  and  directing  accounting;  Deitch  v.  Staub,  115  Fed.  317,  53 

C.  C.  A.  137,  holding  where  in  foreclosure  defense  of  usury  was  by  inter- 
locutory order  adjudged  against  defendant,  and  no  application  was  made 
to  reopen  case  to  admit  newly  discovered  evidence,  master  at  accounting 
was  justified  in  ignoring  testimony  as  to  usury ;  Bateman  v.  Gitts,  17  N.  M. 
626,  Ann.  Oas.  1916B,  1192,  133  Pac.  971,  and  Roller  v.  Clarke,  19  App. 

D.  C.  547,  both  applying  rule  in  partition  suit ;  Ellis  v.  Harris,  56  Neb.  402, 
76  N.  W.  899,  where  after  interlocutory  decree  finding  defendant  entitled 
to  foreclosure  against  property  conveyed  to  him,  he  withdrew  petition  and 
took  part  in  trial,  he  was  estopped  to  deny  court's  right  to  enter  decree  ou 
issue  as  to  fraudulency  of  his  title  as  to  creditors,  without  setting  aside 
interlocutory  decree;  New  Orleans  v.  Paine,  147  U.  S.  266,  87  L.  Ed.  164,  13 
Sup.  Ct.  306,  holding  that  proceedings  of  Secretary  of  Interior  are  open  to 
review  or  reversal  by  himself,  until  matter  is  closed  by  final  action;  Latta 
v.  Kilbourn,  150  U.  S.  540,  87  L.  Ed.  1175,  14  Sup.  Ct.  207,  holding  that 
order  referring  ^count  to  master  was  of  an  interlocutory  character  and 
open  to  revision;  Rogers  v.  Marshall,  4  McCrary,  309,  15  Fed.  194,  195, 
reversing  an  interlocutory  decree  setting  aside  conveyance,  before  the  final 
hearing;  Clark  v.  Blair,  4  McCraiy,  313,  14  Fed.  814,  court  opening  for 
reconsideration  a  question  passed  upon  at  first  hearing;  American  Diamond 
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Drill  Co.  V.  Sullivan  Machine  Co.,  22  Blatchf.  299,  21  Fed.  75,  where  inter- 
locutory decree  was  reversed  upon  final  hearing  upon  changed  view  of  the 
law ;  Wooster  v.  Haniy,  22  Blatchf.  310,  21  Fed.  53,  holding  that  court  had 
power  to  vacate  its  own  interlocutory  decree;  Steam  Stone  Cfutter  v.  Shel- 
don, 22  Blatchf.  488,  21  Fed.  878,  dismissing  bill,  although  there  had  been 
an  inteilocutory  decree  for  the  orator;  Reed  v.  Lawrence,  29  Fed.  922, 
recommending  to  parties  that  they  go  back  and  revise  prior  proceedings; 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  40  Fed.  477,  holding  that  court 
may  c'orrect  errors  of  master  affecting  the  merits  .before  final  decree; 
Linder  v.  Lewis,  4  Fed.  319,  Fed.  Cas.  8363,  holding  that  final  hearing  is 
proper  stage  for  correcting  of  former  decision  in  the  case;  PuUiam  v.  Pul- 
liam,  10  Fed.  55,  Fed.  Cas.  11,463a,  holding  that  petition  for  rehearing  is 
unnecessary  to  review  interlocutory  decree;  Harmon  v.  Struthers,  48  Fed. 
261,  holding  that  a  decree  was  interlocutory,  and  did  not  preclude  inquiry 
into  the  validity  of  a  patent  in  a. second  suit;  Northwest  Transp.  Co.  v. 
Boston  Marine  Ins.  Co.,  41  Fed.  796,  holding  that  District  Court  could  re- 
verse its  decisions  at  reierence,  and  before  bill  was  dismissed;  Columbus 
Watch  Co.  V.  Robbins,  52  Fed.  339,  3  C.  C.  A.  103,  holding  that  on  appeal 
from  an  interlocutory  decree,  the  appellate  court  could  not  dispose  of  the 
whole  case;  Pittsburgh  elc.  Ry.  Co.  v.  Baltimore  etc.  R.  R.  Co.,  61  Fed. 
708,  10  C.'C.  A.  20,  holding  matters  settled  by  interlocutory  decree  review- 
able on  appeal  from  final  decree;  Blythe  v.  Hinckley,  84  Fed.  234,  239, 
holding  that  certain  undetermined  questions  fixed  a  decree  as  interlocutory, 
and  therefore  revisable;  Pleasants  v.  Southern  Ry.  Co.,  93  Fed.  97,  35 
C.  C.  A.  226,  holding  order  not  final  fixing  fees  of  master  in  chancery  in 
advance;  Thompson  v.  White,  76  Cal.  383,  18  Pac.  400,  holding  that  inter- 
locutory decree  couU  be  modified  on  final  hearing,  according  to  old  equity 
practice;  Gibson  v.  Rees,  50  111.  410,  and  Quayle  v.  Guild,  91  111.  390,  re- 
considering prior  decretal  orders;  Love  v.  McComas,  14  La.  Ann.  201, 
affirming  a  final  judgment  reversing  an  interlocutory  decree;  Forbes  v. 
Tuekerman,  115  Mass.  120,  holding  an  order  referring  account  to  master 
to  be  interlocutory,  and  that  final  decree  may  be  the  other  way;  Brown  v. 
Minnesota  Thresher  Mfg.  Co.,  44  Minn.  325,  46  N.  W.  561,  holding  order 
of  an  administrative  character  and  open  to  revision,  not  final,  and  not 
appealable;  Bent  v.  Miranda,  8  N.  M.  85,  86,  42  Pac.  93,  holding  first  de- 
cree in  partition,  ascertaining  the  moieties,  only  interlocutory,  and  subject 
to  be  vacated  at  later  term ;  Fussell  v.  Hennessy,  14  R.  I.  555,  holding  that 
defendant  did  not  waive  defense  of  statute  of  limitations  by  not  arguing 
it  before  interlocutory  decree;  Chase  v.  Driver,  92  Fed.  783,  34  C.  C.  A. 
668,  holding  decree  ordering  sale  to  be  final,  and,  therefore,  not  review- 
able on  an  appeal  from  a  subsequent  order;  St.  Louis  etc.  Ry.  Co,  v.  Jack- 
son, 96  Fed.  571,  37  C.  C.  A.  165,  to  point  that  final  decree  is  not  review- 
able on  appeal  from  subsequent  orders  or  decrees;  dissenting  opinion  in 
Chappell  V.  Funk,  57  Md.  481,  majority  holding  that  order  overruling  de- 
murrer was  in  nature  of  final  decree,  and  appealable;  dissenting  opinion  in 


16  How.  8^104  NOTES  ON  U.  S.  REPORTS.  758 

Quidnick  Co.  v.  Chafee,  13  R.  I.  401,  majority  holding  that  a  decree  order- 
ing sale  of  property  by  trustee  was  final. 

Distinguished  in  Johnston  v.  Banner,  2  Lea,  10,  holding  that  in  Tennes- 
see an  interlocutory  decree  cannot  be  corrected  on  final  hearing. 

Power  of  (fourt  in  entering  final  judgment  to  disregard  interloeutoiy 
judgment  or  order.    Note,  Ann.  Gas.  1915B,  1195. 

16  How.  86-08,  14  L.  Ed.  866,  McGABE  y.  WOBTHXNGTOK. 

Where  one  filed  Us  claim  before  patent  issued  to  another,  bnt  bis  salt 
pended  in  courts  for  ten  years,  decree  in  his  favor  according  to  act  of  May  24,. 
1828,  could  in  no  wise  affect  title  of  adverse  claimant. 

Approved  in  Steinbach  v.  Moore,  30  Cal.  508,  holding  that  survey  or  a 
juridical  possession  was  necessary  in  order  to  complete  a  Mexican  land 
grant;  Trenier  v.  Stewart,  101  U.  S.  808,  25  L.  Ed.  1024  (affirming  49  Ala. 
504,  505),  holding  that  validity  of  titles  in  dispute  did  not  depend  upon 
action  of  Congress ;  Vicksburg  etc.  R.  R.  Go.  v.  Elmore,  46  La.  Ann.  1243, 

15  South.  704,  arguendo. 

16  How.  98-104,  14  L.  Ed.  861,  SIZER  y.  BiANT.  . 

None  of  the  questions  wliich  were  before  the  court  on  first  writ  of  error 
can  be  reheard  or  re-examined  upon  second. 

Approved  in  Dye  v.  Crary,  13  N.  M.  457,  9  L.  B.  A.  (N.  8.)  11^,  85  Pao. 
1040,  Wheeler  v.  Aberdeen,  47  Wash.  410,  92  Pac.  137,  Zeckendorf  v.  Stein- 
feld,  15  Ariz.  338,  138  Pac.  1045,  StoU  v.  Loving,  120  Fed.  806,  57  C.  C.  A. 
173,  Haley  v.  Kilpatrick,  104  Fed.  648,  Texas  etc.  P.  Ry.  Co.  v.  Wilder,  101 
Fed.  199,  and  Mathews  v.  Columbia  Nat.  Bank,  100  Fed.  397,  all  following 
rule;  Roberts  v.  Cooper,  20  How.  481,  15  L.  Ed.  974,  reviewing  only  sneb 
questions  as  were  peculiar  to  second  trial  and  appeal;  Tyler  v.  Macpiire, 

17  Wall.  284,  21  L.  Ed.  583,  holding  that  question  of  jurisdiction  could  not 
be  raised  on  second  writ  of  error;  Supervisors  v.  Kennieott,  94  U.  S.  499, 
24  L.  Ed.  260,  where  validity  of  bonds  in  favor  of  bona  fide  holder  had 
been  passed  upon  on  former  appeal^  Balch  v.  Haas,  73  Fed.  976,  20  C  C.  A. 
151,  where  question  whether  or  not  one  was  a  fellow-servant  was  not  be- 
fore the  court  on  first  appeal;  Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79 
Fed.  735,  25  C.  C.  A.  178,  refusing,  on  second  appeal,  to  consider  extra- 
lateral  right  to  follow  mineral  veins  determined  upon  first  appeal;  Mutual 
etc.  Assn.  v.  Beatty,  93  Fed.  754,  35  C.  C.  A.  573,  refusing  to  review  ques- 
tions determined  upon  first  appeal;  Dodge  v.  Gaylord,  53  Ind.  369,  and 
Braden  v.  Graves,  85  Ind.  96,  holding  that  first  decision  remained  the  law 
of  the  case  where  the  facts  were  identical. 

Writ  of  error.    Note,  91  Am.  Dec.  195. 

Conclusiveness  of  prior  decisions  on  subsequent  appeab.    Note,   34 
L.  B.  A.  331. 
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Writ  of  error  win  not  lio  whefo  only  qaestion  is  amount  of  coota  to  b* 
tmzed,  and  amount  allowed  la  leea  tban  two  thousand  dollars.  Role  is  same 
in  patent  cases  as  in  others. 

Approved  in  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  499,  47  L.  E(L 
917,  23  Sup.  Ct.  645,  arguendo. 

Olrciiit  Court  may  allow  costs  to  be  taxed  after  receipt  of  mandate  from 
the  Federal  Supreme  Court,  and  to  be  entered  nunc  pro  time  as  part  of  origi- 
nal judgment. 

Approved  in  Mills  v.  Letiigh  Valley  R.  Co.,  226  Fed.  814,  holding  lower 
court  had  authority  to  allow  counsel  fee  for  services  in  appellate  courts,  iu 
addition  to  fee  in  lower  court ;  Coburn  v.  Schroeder,  19  Blatchf .  494,  8  Fed. 
522,  holding  that  costs  may  be  taxed  after  the  decree ;  Craig  v.  The  Steamer 
Hartford,  McAU.  93,  Fed.  Cas.  3333,  holding  that  a  decree  may  be  final 
without  reference  to  costs. 

16  How.  104-106,  14  Ii.  Ed.  863,  PIQXnaNOT  Y.  PENNBYIiVANIA  BAII*- 
BOAD  CO. 

Under  Judiciary  act  of  1789,  Supreme  Court  cannot,  on  writ  of  error,  re- 
verse judgment  of  court  below  for  error  in  ruling  any  plea  in  abatement  other 
than  to  the  court's  Jurisdiction. 

Approved  in  Marinette  Sawmill  Co.  v.  Scofield,  174  Fed.  564,  98  C.  C.  A. 
344,  answer  in  action  on  Federal  court  judgment  setting  up  parol  agreement 
between  parties  that  in  consideration  of  defendant's  consent  to  taking  of 
judgment,  plaintiff  should  take  no  steps  for  its  enforcement  until  termina- 
tion of  another  pending  suit,  is  plea  in  abatement,  and  order  sustaining 
defense  is  not  reviewable;  Cunningham  v.  Rodgers,  171  Fed.  837,  96  C.  C.  A. 
507,  applying  rule  to  order  overruling  demurrer  to  plea  in  abatement; 
Stephens  v.  Monongahela  Bank,  111  U.  S.  198,  28  L.  Ed.  400,  4  Sup.  Ct.  336, 
holding  judgment  on  plea  of  another  action  pending  not  subject  to  revision ; 
Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S.  384,  28  L.  Ed.  464,  4  Sup.  Ct.  512, 
reversing  judgment  where  jurisdiction  did  not  appear  from  record;  Van 
Antwerp  v.  Hulburd,  7  Blatchf.  443,  Fed.  Cas.  16,826,  dismissing  bill  for 
want  of  jurisdiction  without  passing  on  sufficiency  of  plea ;  Green  v.  Under- 
wood, 86  Fed.  430,  30  C.  C.  A.  162,  applying  rule,  but  reversing  judgment 
on  other  grounds ;  Cook  v.  Burnley,  11  Wall.  668,  20  L.  Ed.  80,  holding  suit 
commenced  in  State  court  was  no  bar  to  the  action  in  Federal  court;  dis- 
senting opinion  in  Dred  Scott  v.  Sandford,  19  How.  567,  15  L.  Ed.  768, 
where  majority  also  reviewed  on  appeal  a  plea  to  the  jurisdiction  in  abate- 
ment. 

Distinguished  in  Buck  Stove  &  Range  Co.  v.  Vickers,  226  U.  S.  212,  57 
L.  Ed.  191,  33  Sup.  Ct.  41,  holding  that  statute  providing  that  there  shall 
be  no  reversal  in  Supreme  Court  of  United  States  upon  writ  of  error  for 
error  in  ruling  on  any  plea  of  abatement,  other  than  one  to  jurisdiction  of 
court,  does  not  apply  to  writs  of  error  to  State  courts. 
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Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  R.  A.  463. 

Wbere  complaint  described  plaintiff  as  a  citizen  of  France,  bat  there  was 
no  averment  of  Incorporation  of  defendant,  or  Its  domicile,  or  of  dtiaenshlp 
of  Its  corporators,  the  omission  was  fatal  to  the  Jurisdiction. 

Approved  in  Hinckley  v.  Byrne,  Deady,  227,  Fed.  Cas.  6510,  holding  that 
action  between  aliens  cannot  be  maintained  in  Federal  courts ;  Grand  Trunk 
R.  R.  Co.  V.  Tennant,  66  Fed.  923, 14  C.  C.  A.  190,  holding  declaration  suffi- 
cient that  defendant  was  a  corporation,  and  describing  it  as  a  company  of 
Canada;  New  Orleans  Mail  Co.  v.  Flanders,  12  Wall.  135,  20  L.  Ed.  251, 
holding  bill  properly  dismissed  where  both  parties,  as  appeared  on  face  of 
pleadings,  were  citizens  of  same  State. 

16  How.  106-114,  14  Ii.  Ed.  865,  ROBERTSON  Y.  OOULTEB. 

Not  cited. 

16  How.  114-136,  14  L.  Ed.  868,  CHAPMAN  y.  SMITH. 

Judgment  for  sheriff,  in  proceedings  under  Alabama  statute,  to  Inquire 
into  charges  of  neglect  in  levying  execution,  Is  a  good  defense  to  a  suit  on  his 
oi&cial  bond  charging  him  with  breach  of  duty  in  same  case. 

Approved  in  Mitten  v.  Caswell-Runyan  Co.,  52  Ind.  App.  530,  99  N.  E.  50, 
holding  judgment  in  action  on  building  contract  measures  liability  of  con- 
tractor, and  is  conclusive  in  subsequent  action  on  4)ond  as  to  liability  of. 
sureties;  Stevens  v.  Carroll,  131  Iowa,  172,  105  N.  W.  654,  holding  judg- 
ment in  favor  of  principal  on  official  bond  may  be  relied  on  by  surety  when 
sued  on  bond ;  Walker  v.  Fuller,  29  Ark.  465,  holding  a  mandamus  executed 
by  process  of  attachment  a  bar  to  subsequent  proceedings  covering  same 
matter  and  between  same  parties;  Lynch  v.  Swanton,  53  Me.  lOS,  where 
question  whether  or  not  defendant  was  a  member  of  a  firm  had  been  de- 
termined in  another  suit ;  Peay  v.  Salt  Lake  City,  11  Utah,  341,  40  Pac.  209, 
holding  that,  although  proof  did  not  conform  to  complaint,  defendant  would 
be  precluded  from  afterward  asserting  his  rights,  if  judgment  was  allowed 
to  stand ;  Rosema  v.  Porter,  112  Mich.  15,  70  N.  W.  317,  holding  judgment 
in  assumpsit  for  care  of  a  horse  was  not  res  adjudicata  of  a  further  claim 
for  a  different  period;  dissenting  opinion  in  Gulling  v.  Washoe  County 
Bank,  29  Nev.  271,  89  Pac.  30,  majority  holding  where  issues  between 
parties  to  action  are  once  tried  and  finally  determined,  same  questions  can- 
not be  litigated  by  such  parties  or  their  privies. 

Effect  against  surety  of  judgment  against  officer.    Note,  52  L.  B.  A. 
187. 

Betum  of  execution,  nulla  bona,  throws  the  burden  on  sheriff,  in  a  suit 
for  false  return,  to  show  that  goods  were  not  defendant's,  and,  theref ore»  not 
liahle  to  execution. 


\ 
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Approved  in  Farmers'  etc.  Bank  v.  Maines,  183  Fed.  43. 105  C.  C.  A.  329, 
holding  that  where  in  action  against  sheriff  for  insufficient  levy  there  was 
no  proof  of  value  of  omitted  goods,  plaintiff  could  only  recover  nominal 
damages. 

Miscellaneous.  Cited  in  Irion  v.  Bexar  Co.,  26  Tex.  Civ.  529,  63  S.  W. 
551,  upon  the  question  of  the  admissibility  of  parol  evidence  to  attack  entry 
of  justice  of  the  peace  as  to  tin^e  of  entry  of  judgment  as  shown  by  record. 

16   How.    136-142;    14    L.    Ed.    876^    STAFFOBO    T.    UNION    BANK    OF 
LOUISIANA.  ^ 

Wliero  appeal  has  not  been  entered  on  docket,  and  appellant  has  until  fol- 
lowing term  to  enter  it,  motion  to  dismiss  or  to  award  a  procedendo  cannot  be 
entertained. 

.  Approved  in  Wingate  v.  Haywood,  40  N.  H.  447,  setting  aside  judgment  in 
case  not  entered  in  court  at  time  of  statute  reserving  jurisdiction  of  entered 
eases. 

Where  appeal  or  writ  of  error  is  to  operate  as  supersedeas,  bond  must  be 
for  the  amount  of  Judgment  c^  decree,  and  tbe  Judge  bas  no  discretion  in  the 
matter. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed. 
714, 119  C.  C.  A.  127,  holding  right  of  owner  of  vessel  to  limitation  of  lia- 
bility given  by  Rev.  Stats.,  §  4285,  is  not  waived  by  giving  supersedeas  bond 
on  appeal  from  decree  for  collision  damages ;  Wood  v.  Brown,  104  Fed.  206, 
43  C.  C.  A.  474,  holding  measure  of  damages  for  breach  of  appeal  bond 
which  works  a  supersedeas  is  amount  due  by  decree,  damages  for  delay, 
and  costs;  Bradley  v.  Gait,  5  Mackey  (D.  C),  321,  holding  on  appeal  from 
Supreme  Court  of  District  of  Columbia  to  Supreme  Court  of  United  States, 
after  supersedeas  bond  accepted,  jurisdiction  of  lower  court  becomes  ex- 
hausted; Russia  Cement  Co.  v.  Le  Page  Co.,  174  Mass.  358,-55  N.  E.  74, 
holding  supersedeas  bond  to'  Circuit  Court  from  Circuit  Court  of  Appeals 
where  judgment  is  secured  by  attachment  does  not  'dissolve  attachment; 
French  v.  Shoemaker,  12  Wall.  99,  20  L.  Ed.  271,  holding,  where  nothing  to 
contraiy  appears  in  record,  court  will  presume  bond  to  be  sufficient;. Mason 
V.  Germaine,  1  Mont.  281,  ordering  execution  of  judgment  appealed  from, 
where  i>ond  does  not  secure  payment  of  judgment.  Cited  generally  in 
Butchers'  Assn.  v.  Slaughter-House  Co.,  1  Woods,  54,  Fed.  Cas.  2234,  hold-  ' 
ing  appeal  bond  operates  as  supersedeas  without  further  order  of  court; 
Harris  v.  Wheeler,  8  Blatchf.  83,  Fed.  Cas.  6130,  inferring  from  above  rule 
that  judgment  is  not  rendered  in  admiralty  until  award  of  damages  is 
made ;  United  States  v.  Dashiel,  3  Wall.  701,  18  L.  Ed.  270,  holding  writ  of 
error  will  not  be  dismissed  because  appellant  issues  execution  and  obtains 
partial  satisfaction ;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Eyser, 
19  Wall.^429,  430,  22  L.  Ed.  44,  45,  majority  holding  writ  of  error  operates 
as  supersedeas  if  served  and  bond  filed  within  sixty  days  after  rendition  of 
ju^^ent.  \ 
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Overruled  in  Jerome  v.  McCarter,  21  Wall.  29,  ^  Li  Ed.  616,  holding  rule 
was  changed  and  amount  of  bond  fixed  at  discretion  of"  judge  below  is 
conclusive;  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387,  27  L.  Ed.  61S, 
2  Sup.  Ct.  919,  holding  in  action  on  appeal  bond  in  foreclosure,  recovery 
could  not  be  had  for  use  of  mortgaged  property  pending  appeal. 

Requirement  or  permission  of  new  or  additional  appeal  or  supersedeas 
bond  in  appellate  court.    Note,  10  Ann.  Oas.  805. 

On  appeal  from  decree  of  foreclosure,  fact  tbat  receiyer  and  hirer  of  mort- 
gaged slaves  have  both  given  security  for  safekeeping  of  them  does  not  affect 
amount  of  necessary  bond. 

Approved  in  Schenck  v.  Peay,  1  Dill.  270,  Fed.  Gas.  12,461,  refusing  on 
api>eal  to  order  receiver  to  deliver  property  in  dispute  into  possession  of 
appellants;  American  Pavement  Co.  v.  Elizabeth,  1  Fed.  Caa.  702,  holding 
fact  that  bond  of  one  defendant  is  ample  security  will  not  excuse  further 
bonds. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  850,  861, 

16  How.  142-144,  14  L.  Ed.  870,  DAVENPORT  Y.  FLETCHER. 

Where.  Judgment  is  not  properly  described  by  giving  Indlvldaal  names  of 
parties  to  the  Judgment,  writ  of  error  will  be  dismissed  on  motion. 

Approved  in  The  Bylands,  231  Fed.  105,  holding  where  joint  and  several 
decrees  were  entered  against  claimant  of  libeled  vessel  and  surety  on  bond 
for  release,  appeal  cannot  be  maintained  by  claimant  without  joinder  of 
surety  or  summons  and  severance ;  Roesel  v.  State,  62  N.  J.  L.  369,  41  Atl. 
834,  quashing  writ  of  error  to  bring  into  court  for  review  judgment  pre- 
viously affirmed  against  same  plaintiff;  Estis  v.  Trabue,  128  U.  S.  229, 
32  L.  Ed.  438,  9  Sup.  Ct.  59,  holding  defective  writ  designating  parties  by 
firm  names  may  be  amended  where  record  shows  individual  names;  Walton 
V.  Marietta  CJiair  Coj^  157  U.  S.  346,  39  L.  Ed.  727, 15  Sup.  Ct.  627,  allowing 
writ  to  be  amended  by  substituting  name  of  succeeding  administrator;  Ken- 
tucky g.  M.  Co.  V.  Day,  2  Sawy.  470,  Fed.  Cas.  7719,  quashing  service  of 
subpoena  upon  persons  sued  in  equity,  and  served  under  fictitious  names; 
The  Protector,  11  Wall.  86,  20  L.  Ed.  48,  dismissing  appeal  in  admiralty  for 
defect  of  title  of  parties. 

Person  not  party  or  privy  to  judgment  below  as  proper  party  defendant 
to  writ  of  error.    Note,  5  Ann.  Gas.  630. 

Where  bond  on  writ  of  error  la  given  to  person  not  party  to  Judgment^  but 
merely  assignee  thereof,  writ  will  be  dismissed  on  motion. 

Approved  in  United  States  v.  Draper,  8  Mackey  (D.  C),  88,  holding 
appeal  bond  in  suit  between  private  persons  is  void  when  issued  to  United 
States,  the  latter  having  no  interest  in  suit. 
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Where  dtation  if  laened  to  person  not  pftrty  to  Judgment,  bvt  merely 
tnnef eree  tbereof,  writ  of  error  will  Im  dlemlaaed  on  motion. 

Approved  in  McClane  y.  Boone,  6  Wall.  246,  18  L.  EcL  836,  dismissing 
writ  where  death  of  defendant  had  been  suggested,  and  his  representatives 
substituted. 

Praetice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  839,  844,  860. 

Miscellaneous.  Cited  in  Simpson  v.  Greeley,  20  Wall.  158,  22  L.  Ed.  339, 
Estis  V.  Trabue,  128  U.  S.  230,  32  L.  Ed.  438,  9  Sup.  Ct.  60,  and  Whitlock  v. 
Willard,  18  Fla.  158,  to  point  that  all  affected  parties  must  join  in  writ  of 
error;  Crowder  v.  Morgan,  72  Ala.  540,  erroneously. 

16  How.  144-150,  14  L.  Ed.  880,  ADAMS  v.  Z»AW. 

Where  appeal  opentee  ip  aapersedeas,  the  court  haa  no  discretion  ai  to 
the  mode  of  taking  security  and  time  of  perfecting  it;  the  twenty-third  sec- 
tion of  Judiciary  act  must  be  strictly  complied  with. 

Approved  in  Walker  v.  Houghteling,  104  Fed.  514,  44  C.  C.  A.  18,  holding 
where  plaintiff  in  error  fails  to  file  bond  within  time  required  by  Circuit 
Court,  Court  of  Appeals  may,  where  writ  has  been  issued  and  served,  permit 
filing  of  a  bond;  Slaughter-House  Cases,  10  Wall.  291,  19  L.  Ed.  920,  hold- 
ing writ  of  error  to  Supreme  Court  of  State  does  not  operate  as  supersedeas 
apon  inferior  State  court. 

Practice  and  procedure  governing  -transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Kote,  66  L.  B.  A.  843,  859,  865. 

Where  appeal  is  prayed  on  same  day  decree  is  entered,  but  bond  is  not 
given  until  nearly  a  year  later,  supersedeas  win  not  be  granted,  since  appeal 
was  not  perfected  ten  days  after  entry  of  decree,  as  is  required. 

Approved  in  Kitchen  v.  Randolph,  93  U.  S.  88,  23  L.  Ed.  811,  vacating 
supersedeas  where  bond  was  not  filed  within  sixty  days,  as  required  by  act 
of  1872;  First  National  Bank  v.  Mc Andrews,  7  Mont.  438,  17  Pac.  556, 
vacating  order  fixing  amount  of  supersedeas  bond  made  after  lapse  of  time 
within  which  to  file  such  bond;  Anson  v.  Blue  Ridge  R.  R.  Co.,  23  How.  2, 
16  L.  Ed.  51%  allowing  appellants  time  to  file,  bond  for  costs,  and  prevent 
dismissal  of  appeal ;  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall.  427,  430, 
22  L.  Ed.  44,  45,  holding,  under  act  of  June  1,  1872,  writ  of  error  operates 
as  supersedeas  if  bond  is  executed  within  sixty  days ;  Gunn  v.  Black,  60  Fed. 
160,  8  C.  C.  A.  542,  holding,  after  lower  court  has  ordered  execution  of  its 
decree,  appellate  court  has  no  jurisdiction  over  appeal  from  such  order; 
Ex  parte  Dunn,  6  S.  C.  309,  citing  examples  where  Federal  courts  have 
passed  on  question  whether  writ  of  error  is  supersedeas. 

Where  failure  of  record  to  show  that  appeal  is  taken  by  ''def endants'' 
Is  due  to  clerical  omission,  appeal  will  not  be  dismissed  for  failure  to  make 
real  parties  interested,  parties  to  same. 
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Approved  in  Citizens'  Bank  v.  Farwell,  66  Fed.  672,  6  C.  C.  A.  30,  re- 
fusing to  reverse  case  for  clerical  misprision  in  record  of  ''Harmon,"  for 
"Hannon." 

16  How.  150-163,  14  L.  Ed.  883,  8TUABT  T.  ICAXWELL. 

Bevenae  law  of  United  States  must  be  constmed  with  reference  to  acts 
in  pari  materia^  of  wUcb  it  fozms  only  one  part;  the  entire  existing  system 
must  be  looked  at  tn  deciding  qnestion  of  implied  repeal  because  of  repug- 
nancy. 

Approved  in  In  re  Puget  Sound  Reduction  Co.,  96  Fed.  94,  holding  terms 
"fire  process"  and  "wet  process,"  as  used  in  treasury  regulations  with  refer- 
ence to  assays,  are  in  contravention  of  tariff  act  of  1896;  United  States  v. 
Sixty-seven  Pkgs.  Dry  Goods,  17  How.  98, 15  L.  Ed.  56,  holding  act  of  1799, 
providing  for  forfeiture  of  goods  fraudulently  invoiced,  was  not  repealed 
by  later  acts ;  Arthur  v.  Lahey,  96  U.  S.  117,  24  L.  Ed.  767,  holding  "thread 
laces"  are  to  be  assessed  according  to  act  naming  them  specifically,  although 
later  act  places  higher  duty  on  silk  generally. 

Twentieth  section  of  tariff  act  of  1842,  providing  general  rule  for  asseaa- 
ing  goods  made  of  two  or  more  materials,  was  not  repealed  by  tazlff  act  of 
1846,  establislilng  rate  for  goods  not  otherwise  provided  for. 

Approved  in  Wakem  v.  United  States,  180  Fed.  1021,  holding  that  as 
"bok  ale"  is  produced  by  processes  and  materials  similar  to  those  of  beer, 
it  is  dutiable  by  similitude  at  same  rate  as  beer;  Smythe  v..  Fiske,  23  Wall. 
381,  23  L.  Ed.  49,  holding,  if  silk  neckties  were  otherwise  unprovided  for, 
they  should  be  charged  as  silk,  under  act  of  1842 ;  Cohen  v.  Phelps,  2  Sawy. 
632,  634,  Fed.  Cas.  2964,  holding  act  of  1842  determines  under  which  head 
of  articles,  in  act  of  1864,  iron  fish-plates  are  to  be  classed ;  Field  v.  Schell, 
6  Blatchf .  3,  4,  Fed.  Cas.  4772,  holding,  under  act  of  1842,  caustic  soda  was 
liable  to  same  duty  as  soda  ash ;  Lloyd  v.  McWilliams,  31  Fed.  263,  264,  265, 
holding  alizarine  assistant,  composed  chiefiy  of  castor  oil,  is  subject  to 
same  duty  as  said  oil. 

Tariff  act  of  1846,  by  providing  duty  on  manufactures  of  cotton,  also 
provided,  under  twentieth  section  of  act  of  1842,  for  goods  made  partly  of 
cotton;  therefore,  such  goods  do  not  come  within  "nonenumerated*'  class. 

Approved  in  Fisk  v.  Arthur,  103  U.  S.  433,  434,  26  L.  Ed.  521,  holding 
shirtings  made  of  linen  and  cotton  are  subject  to  duty  placed  on  cotton 
goods ;  Arthur  v.  Fox,  108  U.  S.  127,  128,  129,  27  L.  Ed.  676,  677,  2  Sup.  Ct. 
372,  373,  374,  imposing  on  goods  made  of  cowhair  and  cotton  same  duty  as 
is  placed  on  those  made  of  goathair  and  cotton;  Mason  v.  Robertson,  139 
U.  S.  627,  628,  35  L.  Ed.  294,  11  Sup.  Ct.  669,  670,  holding  bichromate  of 
soda  is  subject  to  duty  placed  on  "all  chemical  compounds  and  salts"; 
Liebenroth  v.  Robertson,  144  U.  S.  41,  36  L.  Ed.  338,  12  Sup.  Ct.  609,  hold- 
ing photographic  albums  are  dutiable  as  manufactures  of  paper,  and  not 
of  leather;  Cohen  v.  Phelps,  2  Sawy.  532,  634,  Fed.  Cas.  2964,  holding  iron 
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fish-plates  are  subject  to  duty  imposed  on  iron  railroad  chains;  Lloyd  v. 
McWilliams,  31  Fed.  263,  264,  265,  holding*  alizarine  assistant,  composed 
chiefly  of  castor  oil,  is  dutiable  under  head  of  castor  oil ;  Aloe  v.  Churchill, 
44  Fed.  51,  holding  opera-glasses  are  dutiable  as  "articles  composed  in  part 
of  metal." 

^Miscellaneous.  Cited  "in  Arthur  v.  Unkart,  96  U.  S.  120,  24  L.  Ed.  769, 
to  point  that  act  of  1842,  by  its  terms,  applies  only  to  nonenumerated 
articles. 

16  How.  164-202,  14  Ii.  Ed.  889,  GBOSS  Y.  HABSISON. 

Until  ratification  of  treaty  with  Mexico,  Oalif  omla  had  not  been  ceded, 
but  the  United  States  had  beUigerent  rights,  and  could  rightfully  collect  duties. 
Approved  in  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  159,  57  L.  Ed. 
1437»  33  Sup.  Ct.  1033,  holding  commanding  officer  under  military  govern- 
ment in  Pofto  Rico  cannot^  deprive  persons  of  property  without  due  process 
of  law ;  MacLeod  v.  United  States,  229  U.  S.  425,  57  L.  Ed.  1264,  33  Sup.  Ct. 
955,  holding  duties  collected  by  United  States  on  cargoes  imported  at  ports 
in  Philippine  Islands  not  reduced  to  its  possession  were  an  ill^al  exaction ; 
Santiago  v.  Nogueras,  214  U.  S.  265^  266,  53  L.  Ed.  991,  29  Sup.  Ct.  608, 
holding  military  government  in  Porto  Rico  continued  until  superseded  b}' 
organic  act*  and  had  power  to  establish  court  which  had  jurisdiction  to 
render  judgment  involved ;  Lincoln  v.  United  States,  202  U.  S.  499,  50  L.  Ed. 
1119,  26  Sup.  Ct.  728,  collection  of  duties  on  imports  to  Manila,  which  was 
not  authorized  by  President's  order  of  1898,  after  ratification  of  Spanish 
treaty,  was  not  ratified  by  Comp.  Stats.  1905,  p.  391;  The  Diamond  Rings, 
183  U.  S.  178,  46  L.  Ed.  141,  22  Sup.  Ct.  60,  holding  diamonds  acquired  in 
Luzon  and  imported  to  America  subsequent  to  ratification  of  Spanish  treaty 
are  not  subject  to  duties ;  Dooley  v.  United  States,  182  U.  S.  231,  232,  233, 
234,  45  L.  Ed.  1081,  1082,  21  Sup.  Ct.  766,  holding  that  duties  upon  imports 
from  United  States  to  Porto  Rico,  collected  by  military  commander  from 
time  of  taking  possession  of  island  until  ratification  of  treaty  of  peace,  were 
legally  exacted  under  war  power;  De  Lima  v.  Bidwell,  182  U.  S.  184,  187, 
189, 193, 194,  45  L.  Ed.  1051,  1052,  1053,  1054, 1055,  21  Sup.  Ct.  748,  holding 
on  ratification  of  Spanish  treaty  of  peace  Porto  Rico  ceased  to  be  a  foreign 
country  within  tariff  laws ;  The  Grapeshot,  9  Wall.  133,  19  L.  Ed.  653,  hold- 
ing that  President  rightfully  established  a  provisional  court  in  Louisiana 
during, Civil  War;  New  Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall. 
394,  22  L.  Ed.  358,  holding  appointment  of  a  mayor  of  a  conquered  city  to 
be  valid;  Hamilton  v.  Dillin,  21  Wall.  87,  22  L.  Ed.  531,  holding  that  Presi- 
dent and  Congress  had  power  to  permit  partial  intercourse  with  an  enemy 
and  impose  a  tribute;  The  Amy  Warwick,  2  Sprague,  134,  Fed.  Cas.  341, 
holding  that  President  has  right  to  make  maritime  captures  in  war  and 
submit  them  to  judicial  investigation ;  United  States  v.  Reiter,  27  Fed.  Cas. 
772,  777,  778,  holding  that  President  had  right. to  establish  provisional  court 
in  Louisiana  in  time  of  war  while  government  held  the  territoiy;  United 
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States  y.  The  Tropic  Wind,  28  Fed.  Gas.  220,  holding  that  President  had 
right  to  declare  a  blockade;  Mechanics  &  Traders'  Bank  v.  Union  Bank, 
25  La.  Ann.  389,  where  provisional  court  had  been  established  by  United 
States  in  exercise  of  war  powers;  Carter  v.  Territory,  1  N.  M.  335,  uphold- 
ing temporary  civil  government  in  New  Mexico  before  ratification  of  treaty ; 
Rutledge  v.  Fogg,  3  Cold.  560,  91  Am.  Dec.  303,  sustaining  levy  of  taxes 
-'made  under  authority  of  military  Governor  of  Tennessee  during  Civil  War; 
Heiferman  v.  Porter,  6  Cold.  396,  98  Am.  Dec.  462,  holding  judgment  of  a 
civil  commission  created  under  belligerent  military  occupation  to  be  res 
adjudicata;  Dillard  v.  Alexander,  9  Heisk.  725,  holding  contract  valid  be- 
tween  citizens  of  Mississippi  and  Kentucky,  while  Confederacy  held  bel- 
ligerent occupation  of  latter  State;  Daniel  v.  Hutcheson,  86  Tex.  62,  22 
S.  W.  937,  holding  that  United  States  had  power  to  impose  military  rule 
upon  Texas  under  reconstruction  laws;  Griffin  v.  Cunningham,  20  Gratt. 
120,  holding  that  decisions  of  military  judges  in  Virginia,  appointed  during^ 
Civil  War,  and  holding  over,  were  valid  and  binding;  McGuire  v.  Buckley, 
58  Ala.  128,  holding  that  overthrow  of  Confederacy  did  not,  ipso  facto, 
supplant  the  existing  civil  administration  in  Alabama;  Hart  v.  Burnett,  15 
Cal.  559,  holding  that  conquest  of  California  did  not  confer  title  to  lands, 
held  by  pueblos,  upon  the  United  States;  Perkins  v.  Rogers,  35  Ind.  166, 
9  Am.  Rep.  673,  holding  that  occupation  of  New  Orleans  during  the  war 
permitted  commercial  intercourse  only  so  far  as  licensed  by  the  President ; 
dissenting  opinion  in  Coleman  v.  Tennessee,  97  U.  S.  536,  24  L.  Ed.  1129, 
majority  holding  that  military  occupation  of  Tennessee  during  the  war 
gave  exclusive  jurisdiction  to  military  tribunals;  dissenting  opinion  in 
'Dow  V.  Johnson,  100  U.  S.  183,-  25  L.  Ed.  641,  majority  holding  that  court 
of  a  hostile  State  had  no  jurisdiction  over  an  officer  of  the  United  States 
army  serving  in  that  State. 

Explained  in  Downes  v.  Bidwell,  182  U.  S.  309,  337,  45  L.  Ed.  1115,  1120, 
21  Sup.  Ct.  806,  upholding  Foraker  act  providing  for  Porto  Rico  revenues 
and  holding  that  Porto  Rico  was  not  part  of  United  States  within  uniform 
duty  clause  of  Constitilition ;  In  re  Minook,  2  Alaska,  209,  Russian  subjects 
remaining  in  Alaska  after  three  years  became  naturalized  by  virtue  of 
Russian  treaty  of  1867,  and  subsequent  laws  incorporating  Alaska  into 
United  States;  dissenting  opinion  in  Doc^ey  v.  United  States,  182  U.  S.  238, 
46  L.  Ed.  1084,  21  Sup.  Ct.  767,  majority  holding  that  duties  upon  imports 
from  United  States  to  Porto  Rico,  collected. by  military  commander  from 
time  of  tal^i^  possession  of  island  until  ratification  of  treaty  of  peace, 
were  legally  exacted  under  war  power;  dissenting  opinion  iirDe  Lima  v. 
.  Bidwell,  182  U.  S.  205,  208,  211,  212,  214,  45  L.  Ed.  1059,  1060,  1061,  1062, 
1063,  21  Sup.  Ct.  750,  majority  holding  that  on  ratification  of  Spanish 
treaty  of  peace,  Porto  Rico  ceased  to  be  foreign  country  within  tariff  laws. 

Distinguished  in  Goetze  v.  United  States,  103  Fed.  79,  80,  holding  mer- 
chandise imported  from  Porto  Rico  after  signing  of  Spanish  treaty,  but 
before  any  action  by  Congress,  was  subject  to  same  duties  as  imports  from 
other  foreign  countries. 
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Betweoa  data  of  treaty  with  Mexico,  and  notice  of  Its  ratification  to 
military  Qoyemor  of  California,  the  latter  had  right  to  collect  dntles,  as  war 
tariff,  under  insU'iicUone  from  President. 

Approved  in  United  States  v.  The  Tropic  Wind,  6  D.  C.  353,  Appx.,  hold- 
ing President  may  lawfully  proclaim  blockade  when  in  his  judgment 
exigency  for  it  has  arisen;  dissenting  opinion  in  Downes  v.  Bidwell,  182 
U.  S.  360,  368,  45  L.  Ed.  1134,  1138,  21  Sup.  Ct.  815,  majority  upholding 
Foraker  act  providing  for  Porto  Rico  revenue  and  holding  that  Porto  Rico 
was  not  part  of  United  States  within  uniform  duty  clause  of  Constitution. 

Congress  has  power  to  make  all  needful  rules  and  regulations  respecting 
territory  belonging  to  the  United  States,  and  to  admit  new  States  into  th0 
YJnicm  within  certain  constitutional  limitations. 

Approved  in.  United  States  v.  Winans,  198  U.  S.  383,  49  L.  Ed.  1093,  25 
Sup.  Ct.  662,  fishing  rights  in  Columbia  River,  secured  to  Yakima  Indians 
by  treaty  of  1859,  which  provided  for  extinguishment  of  Indian  title,  are 
not  subordinate  to  powers  acquired  by  Washington  State  in  shore-lands  on 
its  admission ;  TTiggins  v.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pac.  720, 
holding  indictment  for  murder  pending  in  United  States  court  when  Okla- 
homa was  admitted  to  Union  is  cognizable  in  District  Court  of  that  State 
as  its  successor  in  county  where  committed;  Kneeland  v.  Korter,  40  Wash. 
363,  1  L.  R.  A.  (N.  8.)  745,  82  Pac.  609,  Congress  may  grant  tide-lands  be- 
tween high  and  low  water  mark  within  a  territory  of  the  United  States; 
Murphy  v.  Ramsey,  114  U.  S.  45,  29  L.  Ed.  57,  5  Sup.  Ct.  764,  holding  act  of 
Congress,  abridging  rights  of  electors  in  Utah,  to  be  constitutional ;  Shively 
V.  Bowlby,  152  U.  S.  48,  38  L.  Ed.  349, 14  Sup.  Ct.  566,  holding  Congress  has 
power  to  make  grants  of  lands  below  high-water  mark  of  navigable  waters 
in  any  Territory;  Endleman  v.  United  States,  86  Fed.  459,  30  C.  C.  A.  186, 
holding  act  valid  limiting  sale  of  intoxicating  liquors  in  Alaska;  United 
States  V.  Rhodes,  1  Abb.  (U.  S.)  43,  Fed.  Cas.  16,151,  holding  act  of 
Congress  constitutional  protecting  persons  of  color  in  their  civil  rights. 
Approved,  without  applying  rule,  in  concurring  opinions,  Dred  Scott  v. 
Sandford,  19  How.  501,  523,  15  L.  Ed.  740,  749,  court  holding  that  Congress 
had  no  power  to  prohibit  the  taking  of  slaves  into  a  Territory;  dissenting 
opinion  in  Treadway  v.  Schnaubar,  1  Dak.  Ter.  265,  46  N.  W.  474,  majority 
holding  that  an  act  of  Congress  could  not  legalize  a  void  act  of  territorial 
legislature. 

After  notice  of  ratification,  and  until  operation  of  act  of  Congress  pro- 
viding revenue  system,  the  civil  government  of  California,  organized  from 
light  of  conquest,  did  not  cease,  and  duties  were  legally  demanded  and  col- 
lected. 

Approved  in  United  States  v.  Collier,  3  Blatohf .  341,  Fed.  Cas.  14,833, 
holding  that  revenue  law  of  1849  remained  in  force  in  California  until  new 
system  was  put  iiT  operation;  United  States  v.  Reiter,  27  Fed.  Cas.  777, 
holding  valid  establishment  of  provisional  court  in  Louisiana  by  the  Presi- 
dent during  war. 
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Distinguished  in  Goetze  v.  United  States,  103  Fed.  81,  holding  merchan- 
dise imported  from  Porto  Rico  after  signing  of  Spanish  treaty,  but  before 
any  action  thereon  by  Congress,  was  subject  to  duty  as  import. 

Bevenae  laws  of  Congrett,  applied  Instantly  to  Oalifomia,  wbether  in 
collection  district,  or  not,  upon  its  cession  to  United  States,  tbero  being 
nothing  in  treaty  with  Mexico  with  respect  to  commerce. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  216,  47  L.  Ed.  1022,  23  Sap. 
Ct.  790,  upholding  conviction  by  nonunanimous  jury  under  Hawaiian  laws 
though  had  between  annexation  and  creation  of  Territory^  of  Hawaii; 
Downes  v.  Bidwell,  182  U.  S.  338,  45  L.  Ed.  1126,  21  Sup.  Ct.  807,  upholding 
Foraker  act  providing  for  revenue  for  Porto  Rico  and  holding  that  Porto 
Rico  was  not  part  of  United  States  within  uniform  duty  clause  of  Constitu- 
iion;  Goetze  v.  United  States,  103  Fed.  76,  holding  merchandise  imported 
from  Porto  Rico  after  signing  of  Spanish  treaty,  but  before  any  action 
ihereon  by  Congress,  was  subject  to  duty  as  import. 

Miscellaneous.  Cited  in  De  Lima  v.  Bidwell,  182  U.  S.  192,  45  L.  Ed. 
1054,  21  Sup.  Ct.  749,  referring  to  circular  letters  from  Secretary  of  Treas- 
ury to  collectors. 

16  How.  203-242,  14  L.  Ed.  906,  CHOUTEAU  y.  MOLONY. 

Where  docunMnts,  ezecnted  by  Indians  and  Bpanisb  Ctoyemors,  and 
accompanying  circumstances,  point  to  an  intention  to  grant  a  privilege  to 
work,  and  search  for,  mines  on  Indian  lands,  and  words  of  description  are 
4loal>tf ul,  no  conveyance  of  lands  is  effected. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  where  description 
was  uncertain  and  defective. 

Spanish  grants  and  concessions  were  incomplete  without  an  order  for 
aurvey  ftom  Ctovemor  of  province. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647,  where  no 
rsurvey  was  made  or  returned. 

Indians  had  right  of  occupancy  under  Spanish  rule,  and  could  sell  only 
in  conf ormitj*  to  laws  of  that  country,  and  grants  from  crown  were  subject 
to  rights  of  Indian  occupancy. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  646,  holding  that 
Indian  title  was  not  extinguishable,  and  party  could  not  interfere  with  it. 

Indians  with  Spanish  dominions  were  considered  in  state  of  tutelage,  and 
^ere  protected  as  under  legal  disability. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  44,  58  L.  Ed.  113,  34 
Bup.  Ct.  1,  holding  Congress  can  completely  prohibit  introduction  of  in- 
toxicating liquors  into  lands  of  Pueblo  Indians  in  New  Mexico,  notwith- 
standing its  statehood. 
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Qpaaldi  grants,  made  In  accordance  with  Uwt  of  Spain,  are  alone  con- 
dualTe  agalnft  milted  States,  nnder  treaty  transferring  Louisiana* 

Approved  in  Mnse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  where  there  was 
no  survey  or  accurate  description  sufficient  to  complete  title. 

16  How.  242-246^  14  L.  Ed.  922,  DENI8E  v.  BUGOUSS. 

FTenth  icrant  conld  not  pass  title  where  jnry  had  to  And  lines  hy  con- 
jecture from  calls  of  grant,  and  lines  and  comers  so  established  did  not  close 
survey. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  where  there  was 
not  separated  by  distinctive  calls  sufficient  to  admit  of  survey. 

16  How.  247-260,  14  L.  Ed.  023,  THOBP  v.  BAYMOND. 

Statnte  of  limitations  In  New  York  does  not  mn  against  a  feme  covert, 
or  against  estate  of  one  under  disability  of  Insanity,  until  death,  when  it 
continues  until  then,  and  heirs  at  law  have  ten  years  after  that  to  bring 
ejectment. 

Approved  in  Riggs  v.  Fuller,  54  Ala.  149,  where  statute  allowed  minor 
three  years  to  bring  real  action  after  he  attained  majority;  Dodge  v. 
Gallatin,  130  N".  Y.  132,  29  N.  E.  Ill,  where  heirs  failed  to  bring  action 
within  ten  years,  under  New  York  statute ;  Henry  v.  Carson,  69  Pa.  St.  304, 
holding  suit  barred  where  ten  years  had  run  against  heirs,  and  more  than 
twenty-one  years  adverse  possession. 

Bight  of  entry  is  barred  if  adverse  possession,  inclnding  the  ten  years, 
after  disability  removed,  continues  for  twenty  years,  and  right  of  title  is 
barred  If  it  continues  twenty-five  years,  Including  these  ten. 

Approved  in  Riggs  v.  Fuller,  54  Ala.  149,  where,  under  Alabama  statute, 
adverse  possession  continued  ten  years,  including  three  after  disability  of 
plaintiff  was  removed. 

Successive,  or  cumulative  disabilities  are  not  allowable  under  New  York 
law  In  either  case. 

Approved  in  Murray  v.  Houghton,  2  Ind.  Ter.  504,  52  S.  W.  49,  holding 
limitations  prescribed  by  Mansf.  Dig.,  §  4476,  against  actions  for  recovery 
of  possession  of  land,  where  plaintiff  does  not  claim  title,  is  suspended 
where  one  entitled  to  possession  dies  leaving  minor  heirs,  and  limitations 
had  started  before  death;  McDonald  v.  Hovey,  110  U.  S.  624,  28  L.  Ed.  270, 
4  Sup.  Ct.  144,  holding  thftt  where  disability  of  imprisonment  did  not  exist 
when  right  of  appeal  accrued,  it  could  not  interrupt  time  for  taking  the 
appeal ;  Davis  v.  Coblens,  174  U.  S.  725,  43  L.  Ed.  1149,  19  Sup.  Ct.  835, 
holding  that  any  possible  disability  of  heir  could  not  have  arrested  running 
of  statute ;  East  Tennessee  Iron  etc.  Co.  v.  Wiggin,  68  Fed.  450, 15  C.  C.  A. 
510,  holding  that  disability  of  heir  beyond  limits  of  United  States  could 
not  be  added  to  that  of  ancestor  to  save  right  of  action;  Dowell  v.  Tucker, 
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46  Ark.  462,  holding  disabilities  of  minors  eannot  be  added  to  that  of  their 
mother  to  suspend  operation  of  statute ;  Nutter  v.  De  Rochemont,  46  N.  H. 
82,  holding  that  infancy  and  coverture  could  not  be  connected  to  extend 
time. 

Tenancy  by  curtesy.    Note,  5  Am.  Dec.  449. 

16  How.  261-262,  14  Ii.  Ed.  925,  MAILIiABD  ▼.  ZiAWBENCE. 

Shawls,  of  whatever  material  composed,  are  wearing  apparel  wlthliip 
meaning  of  Schedule  0,  of  act  of  1846,  and  subject  to  duty  of  thirty  per  cent 
ad  valorem. 

Approved  in  Coffinberry  v.  Madden,  30  Ind.  App.  365,  96  Am.  St.  Bep. 
849,  66  N.  E.  65,  holding  neither  watch,  chain,  charm,  ring  nor  diamond 
stud,  are  wearing  apparel  within  Bums'  Rev.  Stats.  1901,  §  2417,  relating 
to  assets  of  decedents ;  United  States  v.  Washington  Mills,  2  Cliff.  605,  Fed. 
Gas.  16,647,  holding  shawls,  etc.,  liable  to  internal  revenue  tax  in  addition 
to  tax  on  yam  from  which  they  were  made. 

Words  novel  or  obscure,  as  in  terms  of  art,  may  be  explained  by  refer-* 
ence  to  art  or  science  to  which  they  are  appropriate,  but  meaning  of  language 
familiar  to  all  classes  cannot  be  wrested  from  its  established  import. 

Approved  in  Greenleaf  v.  Goodrich,  101  U.  S.  284,  25  L.  Ed.  847,  holding 
that  phrase  ''of  similar  description"  was  not  a  technical  term. 

Popular  or  received  import  of  words  furnishes  the  general  rule  for  inter- 
pretation of  public  laws,  as  well  as  of  private  transactions. 

Approved  in  Darlington  etc.  Co.  v.  United  States,  136  Fed.  718,  dress 
shields,  composed  in  chief  of  rubber  and  in  part  of  cotton,  are  dutiable  as 
wearing  apparel  under  tariff  act  of  1890;  United  States  v.  Nordlinger,  121 
Fed.  692,  58  C.  C.  A.  438,  holding  preserved  leghorn  citron  is  dutiable  as 
"fruit  preserved  in  sugar"  under  Tariff  Act  1883,  par.  302 ;  State  v.  Comp- 
ton  Nat.  D'Escompte  de  Paris,  51  La.  Ann.  1281, 26  South.  95,  holding  under 
continued  construction  of  bank  license  law  of  1890  by  those  having  its  exe- 
cution in  charge,  ''business  of  carr3dng  on  bank"  would  not  be  subject  to 
back  taxes  with  penalties;  Sheehey  v.  Hoboken  Printing  Co.,  62  N.  J.  L. 
185,  40  Atl.  627,  holding  in  printing  act  of  April  14,  1891,  word  "line" 
means  row  of  words,  figures  or  letters  extending  across  a  column,  without 
regard  to  size  of  type;  Daniel  v.  Simms,  49  W.  Va.  567,  39  S.  E.  695,  con- 
struing Code,  c.  3,  §§  34,  66,  relating  to  election  ballots;  Arthur  v.  Morri- 
son, 96  U.  S.  Ill,  24  L.  Ed.  765  (affirming  13  Blatchf.  199,  Fed.  Cas.  9842), 
holding  that  designation  "crape  veils,"  does  not  come  within  meaning  of 
'^silk  veils,"  in  the  statute;  Greenleaf  v.  Goodrich,  101  U.  S.  284,  25  L.  Ed. 
847  (affirming  1  Hask.  589,  Fed.  Cas.  5778),  holding  phrase,  "of  similar 
description,"  not  -a  commercial  term,  and  it  was  for  jury  to  determine  its 
meaning;  Sonn  v.  Magone,  159  U.  S.  421,  40  L.  Ed.  204,  16  Sup.  Ct.  69, 
holding  ordinary  use  of  words  ."seeds,"  and  "vep:etables,"  the  guide  for 
classification;  Magone  v.  Wiederer,  159  U.  S.'561,  40  L.  Ed.  260,  16  Sup. 
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Ct.  124,  holding  that  exclusive  use  was  not  correct  criterion  to  determine 
classification  of  dutiable  articles;  Glover  v.  United  States,  164  U.  S.  297, 
41  L.  Ed.  441,  17  Sup.  Ct.  97,  construing  words  "legal  owner"  in  sfaWte, 
in  their  general  acceptation;  United  States  v.  Washington  Mills,  2  GliiT. 
606,  Fed.  Cas.  16,647,  as  to  meaning  of  words  "articles  of  dress  for  wear" ; 
The  Saratoga,  9  Fed.  326,  interpreting  word  "seizure,"  in  act  of  February 
8,  1881,  exempting  vessels  in  certain  cases;  Forbes  Lithographic  etc.  Co. 
V.  Worthington,  25  Fed.  900,  holding  that  lithographed  iron  sheets  did  not 
come  within  classification  "printed  matter" ;  Ullmann  v.  Hedden,  38  Fed.  96, 
holding  that  cotton  canvas  was  "cloth,"  within  meaning  of  revenue  law;. 
Bogle  V.  Magone,  40  Fed.  227,  228,  applying  rule  as  to  meaning  of  "pickles 
and  sauces  of  all  kinds,"  and  held  to  include  fish  pastes;  United  States  v. 
Thompson,  41  Fed.  29,  holding  that  a  milliner  is  not  a  "professional  artist" 
within  exception  of  act  prohibiting  immigration  of  contract  laborers;  In 
re  Blumenthal,  49  Fed.  228,  holding  wood  pencils  filled  with  crayon  material 
dutiable  as  filled  pencils  of  wood,  and  not  as  crayons;  In  re  McDonough, 
49  Fed.  360,  holding  that  term  "spirituous  liquor"  does  not  include  beer; 
United  States  v.  Debs,  64  Fed.  749,  construing  words  "conspiracy,"  "com- 
merce," and  the  phrase  "restraint  of  trade,"  in  act  of  July  2,  1890;  Moul- 
ton  V.  McLean,  5  Colo.  App.  464,  39  Pac.  82,  and  Comstock  v.  Gage,  91 
111.  338,  both  holding  that  deposit  in  bank  is  not  included  in  word  "loan," 
in  statute  prohibiting  use  of  public  money  •by  an  officer  for  his  own  gain; 
Leavenworth  v.  Miller,  7  Kan.  502,  508,  12  Am.  Bep.  437,  441,  construing 
words  "l^slative  power,"  in  State  Constitution,  according  to  generally 
understood  meaning;  Hale  v.  Everett,  53  N.  H.  82,  16  Am.  Rep.  127, 
construing  words  "Christian"  and  "Protestant"  in  State  Constitution; 
Chamberlain  v.  Western  Trans.  Co.,  44  N.  Y.  309,  4  Am.  Bep.  684,  holding 
that  word  "goods"  included  baggage  in  act  limiting  common  carrier's  liabil- 
ity; Pocahontas  Coal  Co.  v.  Henderson  Electric  Light  etc.  Co.,  118  N.  C. 
236,  24  S.  £.  23,  holding  coal  for  running  a  concern  embraced  in  the  term 
''material  furnished,"  within  meaning  of  statute;  Postal  Telegraph  Co. 
V.  Norfolk  etc.  R.  R.  Co.,  88  Va.  925,  14  S.  E.  806,  construing  words  "along 
and  parallel  to,"  in  grant  of  way  to  telegraph  company;  Smith  v.  United 
States,  1  Wash.  Ter.  269,  holding  that  word  "State"  did  not  ijwlude  Terri- 
tory, in  acts  r^ulating  rates  of  pilotage;  Norfolk  &  W.  R.  R.  Co.  v. 
Prindle,  82  Va.  130,  holding  that  word  "purchase"  in  statute  must  be 
given  its  l^al  signification  in  English  and  American  law. 

Distinguished  in  Cadwalader  v.  Zeh,  151  U.  S.  176,  177,  38  L.  Ed.  118, 
14  Sup.  Ct.  290,  holding  that  evidence  that  word  "toys"  had  a  trade  sig- 
nification different  from  ordinary  meaning,  properly  went  to  jury;  Weil- 
bacher  v.  Merritt,  37  Fed.  88,  holding  similarly  as  to  words  "gum  substi- 
tute, or  burnt  starch,"  in  tariff  law. 

Article  is  not  changed  in  its  nature  because  it  is  afterward  diverted 
from  its  primal  and  regular  use  and  design. 

Approved  in  Magone  v.  Wiederer,  159  U.  S.  661,  40  L.  Ed.  260,  16  Sup. 
Ct.  124^  holding  that  exclusive  use  is  not  correct  criterion  for  classifying 
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dutiable  articles ;  Meyer  y.  Cadwalader,  89  Fed.  970,  32  C.  G.  A.  456,  hold- 
ing that  predominant  nse  should  determine  olasaifioation  of  dutiable 
artMef. 

Miscellaneous.  Cited  in  Western  R.  R.  Co.  v.  Young,  61  Ga.  492,  erro- 
neously. 

16  How.  263-274,  14  L.  Ed.  031,  BABTLETT  T.  KANE. 

"Wliere  power  or  Jurisdiction  requiring  exercise  of  discretion  Is  delegated 
to  imbUc  oi&cer  or  tribunal,  the  acts  of  sncb  oi&cer  or  tribunal  are  binding 
as  to  subject  matter,  and  appraisement  of  collector  of  customs  under  tariff 
act  of  1842  comes  within  the  rule. 

Approved  in  Belcher  v.  Linn,  24  How.  522,  16  L.  Ed.  757,  holding  that 
value  of  importations  certified  to  the  collector  constituted  the  true  dutiable 
value;  Kimball  v.  The  CoUector,  10  Wall.  453,  19  L.  Ed.  968,  holding 
decision  of  appraisers  final  where  no  appeal  was  taken;  Hilton  v.  Merritt, 
110  U.  S.  105, 107, 28  L.  Ed.  85, 86, 3  Sup.  Ct.  553,  555,  holding  appraisement 
of  collector  conclusive.  The  following  cases  hold  appraisement  of  customs 
officer  binding  upon  importer;  Eamshaw  v.  United  States,  146  U.  S.  66, 
36  L.  Ed.  889,  13  Sup.  Ct.  15  (affirming  12  Fed.  287),  Schmaire  v.  Maxwell, 
3  Blatchf.  409,  411,  412,  Fed.  Cas.  12,460,  Harding  v.  Whitney,  4  Cliff. 
100,  Fed.  Cas.  6052,  Saxonville,  Mills  v.  Russell,  1  Fed.  123,  and  United 
States  V.  Leng,  18  Fed.  20,  23,  all  holding  decision  of  Secretary  of  the 
Treasury  upon  appeal,  final  and  conclusive  upon  government,  and  not  sub- 
ject to  reversal ;  Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  375,  Fed.  Cas. 
5583,  holding  decision  of  commissioner  of  patents  must  be  regarded  as  final 
in  all  collateral  proceedings;  United  States  v.  McDowell,  21  Fed.  564,  565, 
holding  government  bound  by  the  appraisement  of  collector;  In  re  Day, 
27  Fed.  682,  refusing  to  review  decision  of  commissioner  of  immigration; 
Doll  V.  Evans,  7  Fed.  Cas.  857,  as  to  power  of  assessor  of  internal  reve- 
nue; United  States  v.  Sowers,  27  Fed.  Cas.  1277,  holding  decision  of  col- 
lector final  in  absence  of  appeal. 

Distinguished  in  Bailey  v.  Goodrich,  2  Cliff.  600,  Fed.  Cas.  735,  holding 
rule  did  not  apply  to  importations  subject  to  specific  duties,  not  requiring 
appraisement  for  same  purposes. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Oaa.  643. 

Courts  haye  not  power  to  interfere  with  ordlnazy  duties  of  ezecntiye 
departments  of  government. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  338,  339, 
340,  53  L.  Ed.  1022,  29  Sup.  Ct.  671,  holding  imposition  of  penalty  by  execu- 
tive officer,  when  authorized  by  Congress,  in  matter  of  alien  immigration, 
is  not  unconstitutional;  United  States  v.  M'Dowell,  21  Fed.  565,  refusing 
to  review  decision  of  appraiser  and  collector  of  revenue;  In  re  Day,  27 
Fed.  682,  refusing  to  interfere  with  powers  of  commissioner  of  inunigration. 
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Importer  eonld  not  divirte  appralflemmt  where  he  refused  to  produce 
letten  and  witlidxew  liU  appeaL 

Approved  in  Lehmaier  v.  Maxwell,  15  Fed.  Cas.  251,  holding  appeal 
abandoned  where  importer  gave  no  notice  of  dissatisfaction  with  appraise- 
ment. 

Provision  for  return  of  dntles  npon  re-ezportatlon  does  not  Indnde,  In 
Its  pmrvlew,  any  return  of  fines  Imposed  for  nndervaloatlon  of  Import  hy  act 
of  jQly  SO,  1846. 

Approved  in  Helwig  v.  United  States,  188  U.  S.  617,  619,  47  L.  Ed.  619, 
23  Sap.  Ct.  431,  holding  part  of  section  7  of  Customs  Act  of  1890,  providing 
for  additional  percentage  where  appraised  value  exceeds  entry  value,  being 
penal,  District  Court  has  exclusive  jurisdiction  of  suit  to  recover  additional 
duties  imposed ;  Stairs  v.  Peaslee,  18  How.  529,'  15  K  Ed.  477,  where  penal 
duty  was  exacted  for  undervaluation;  Passavant  v.  United  States,  148 
U.  S.  221,  37  L.  Ed.  429,  13  Sup.  Ct.  575,  imposing  penalty  under  act  of 
1890;  United  States  v.  Segars,  1  Abb.  (U.  S.)  421,  Fed.  Cas,  16,249,  holding 
bond  for  duties  must  be  for  market  value  of  goods  without  deducting  the 
regular  duties;  Doll  v.  Evans,  7  Fed.  Cas.  857,  and  State  v.  Moss,  69  Mo. 
503,  both  holding  act  constitutional,  imposing  penalty  for  return  of  false 
valuation. 

Distinguished  in  Kriesler  v.  Morton,  2  Curt.  240,  Fed.  Cas.  7934,  holding 
that  act  of  February  26, 1845,  allows  importer  to  bring  action,  after  protest, 
to  recover  back  penal  duties  assessed  under  act  of  1846. 

16  How.  275-288,  14  L.  Ed.  986,  OABBOLL  ▼.  LESSEE  OF  OABBOLLu 

By  common  law  of  Maryland,  lands  of  which  testator  was  not  seised 
at  time  of  msUng  his  will,  conld  not  be  devised  thereby,  and  the  act  ox 
February  22;  1860,  did  not  change  the  role  as  to  wills  executed  before  June 
1,  1850. 

Approved  in  Bradford  v.  Matthews,  9  App.  D.  C.  446,  holding  that  it 
cannot  be  implied  from  will  in  question  that  testator  intended  to  devise 
realty  acquired  after  its  execution;  Gibbon  v.  Gibbon,  40  Gkt.  577,  holding 
that  will  made  before  the  code  would  not  pass  after-acquired  lands;  John 
V.  Doe,  33  Md.  522,  holding  that  the  code  did  not  change  the  common-law 
rule;  Blackburn  v.  Tucker,  72  Miss.  746,  17  South.  739,  holding  that  cou- 
stitntional  provision  prohibiting  devises  to  charitable  uses,  operated  on  wills 
made  before  its  adoption;  Waterman  v.  Greene,  12  R.  I.  485,  construing 
will. 

Denied  in  Alexander  v.  Worthington,  5  Md.  478,  holding  that  above  act 
did  change  the  rule  where  testator  died  after  June  1, 1850,  and  the  will  did 
not  express  contrary  intent. 

Distinguished  in  Colonna  v.  Alton,  23  App.  D.  C.  304,  under  Code,  §  1626, 
unattested  will  of  personalty  of  testator  who  executed  it  before  code  went 
into  effect,  but  who  died  thereafter  is  void. 

When  after-acquired  realty  passes  by  wilL    Note,  18  Ann.  Oaa.  168. 
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Bale  wMcli  makes  laws  of  several  States  rales  of  decision  in  trials  at 
common  law  is  held  with  constant  reference  to  the  rnle  of  stare  decisis. 

Cited  in  Scott  v.  George's  Creek  Coal  &  Iron  Co.,  202  Fed.  255,  arguendo. 

Criticised  in  Alexander  v.  Worthington,  5  Md.  487, 488,  holding  that  ques- 
tion involved  had  been  settled  by  previous  decision  of  State  court. 

Questions  of  State  law  as  to  which  State  court  decifiions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  430. 

Opinion  expressed  on  question  not  necessarily  before  the  court  is  not 
decision,  and  therefore  not  binding  authority  upon  Federal  courts  under  rule 
requiring  them  to  follow  local  adjudication  upon  local  law. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  291,  49 
L.  Ed.  761,  25  Sup.  Ct.  493,  determining  question  as  to  whether  corpora- 
tion organized  pursuant  to  combination  of  stockholders  in  competing  rail- 
roads to  acquire  controlling  interest  in  their  capital  stock  holds  same  as 
owner  or  trustee ;  Bardes  v.  Hawarden  Bank,  178  IT.  S.  534,  44  L.  Ed.  1181, 
20  Sup.  Ct.  1004,  reviewing  decisions  construing  bankruptcy  act  of  1841; 
Chesapeake  etc.  Canal  Co.  v.  United  States,  223  Fed.  932,  L.  R.  A.  1916B, 
734,  139  C.  C.  A.  734,  discussing  question  of  presumption  of  payment  from 
lapse  of  time;  Wellman  v.  Bethea,  213  Fed.  371,  holding  rule  requiring 
practice  and  pleadings  in  civil  actios  to  conform  to  those  of  State  court 
in  relation  to  power  to  set  aside  judgments  within  one  year  does  not  apply 
to  Federal  courts,  for  latter  in  general  has  no  power  to  set  aside  judgment 
after  term  in  which  rendered;  In  re  Rheinstrom  &  Sons  Co.,  207  Fed.  163, 
applying  rule  in  construing  Kentucky  statute  giving  lien  to  person  furnish- 
ing materials  or  supplies  to  * 'manufacturing  establishment";  Brown  v. 
Fletcher,  182  Fed.  981,  105  C.  C.  A.  425,  holding  decree  dismissing  suit 
on  ground  of  "want  of  prosecution"  is  not  bar  to  second  suit;  Sunset  Tel. 
&  Tel.  Co.  V.  Pomona,'  164  Fed.  577,  holding  that  rule  that  construction  of 
State  statute  by  its  highest  court  is  conclusive  on  Federal  court  does  not 
apply  where  Federal  question  is  involved;  Board  of  Commissioners  v. 
Tome,  153  Fed.  87,  82  C.  C.  A.  215,  holding  obiter  dicta  are  not  binding 
enunciations  of  law ;  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  966, 8  L.  B.  A. 
(N.  S.)  1204,  79  C.  C.  A.  470;  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  966, 
8  L.  R.  A.  (N.  S.)  1204,  79  C.  C.  A.  470,  where,  prior  to  involuntary  bank- 
ruptcy, claimant  under  sequestration  from  State  court  seized  bankrupt's 
property,  and  bankruptcy  trustee  intervened  and  lost,  State  judgment 
was  conclusive  on  trustee;  In  re  Cosmopolitan  Power  Co.,  137  Fed- 
861,  70  C.  C.  A.  388,  bankruptcy  court  in  determining  whether  State  impo- 
sition is  tax  within  Bankruptcy  Act  1898,  c.  541,  §  64a,  is  not  bound  by 
State  decisions  not  passing  on  merits  of  question;  Ex  parte  Ri^ns,  134 
Fed.  423,  construing  Fourteenth  Amendment  with  reference  to  right  to  equal 
protection  at  hands  of  States;  Lockhard  v.  Asher  Lumber  Co.,  123  Fed. 
501,  holding  Rev.  Stats.  Ky.  1852,  c.  102,  did  not  authorize  uniting  of  two 
or  more  entries  in  one  survey;  United  States  v.  Qreene,  115  Fed.  355,  de- 


776  CARROLL  v.  LESSEE  OF  CARROLL.      16  How.  275-288 

termining  snfBcieney  of  indictment  based  on  Rev.  Stats.,  §  5440,  for  con- 
spiracy to  defraud  United  States ;  The  Manitoba/  104  Fed.  152,  construing 
section  3  of  Harter  act,  with  reference  to  liability  of  ownet  for  seaworthi- 
ness of  vessel ;  In  re  Woodruff,  96  Fed.  322,  applying  principle  in  constru- 
ing Bankruptcy  Act  1898,  c.  2,  §  6 ;  In  re  Morgan,  26  Colo.  441,  77  Am. 
St.  Rep.  291,  58  Pac.  1081,  holding  Sess.  Laws  1899,  c.  103,  regulating  hours 
of  employment  in  underground  mines  and  smelters,  void;  Friedman  v. 
Suttle,  10  Ariz.  63,  9  L.  R.  A.  (N.  S.)  989,  85  Pac.  728,  holding  doctrine 
of  stare  decisis  is  not  applicable  to  dicta  found  in  opinion  of  court ;  Town 
of  Aurora  v.  Hayden,  23  Colo.  App.  33,  126  Pac.  1120,  discussing  decisions 
relating  to  municipal  bonds ;  Swan  v.  Justices  of  the  Sup.  Court,  222  Mass. 
545,  111  N.  E.  388,  discussing  decisions  construing  statutes  providing  for 
removal  of  officers;  Thomas  v.  Flint,  123  Mich.  20,  81  N.  W.  939,  deter- 
mining liability  of  city  for  injuries  caused  by  bridge  whose  defective  con- 
dition was  latent;  Rodwell  v.  Rowland,  137  N.  C.  637,  50  S.  E.  326,  deter- 
mining validity  of  election  to  fill  vacancy  in  office  of  clerk  of  Superior 
Court ;  dissenting  opinion  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  172  Fed.  840, 
97  C.  C.  A.  251,  majority  holding  Federal  court  will  not  adjudge  State  stat- 
ute invalid  as  in  violation  of  State  Constitution  where  its  validity  has  been 
expressly  recognized  by  highest  court  of  State;  dissenting  opinion  in 
L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  &  Deposit  Co.,  109  Fed.  407,  48 
C.  C.  A.  436,  discussing  liability  for  attorney's  fees  in  action  on  Florida 
attachment  bond;  dissenting  opinion  in  Polsey  v.  Newton,  199  Mass.  456, 
15  Ann.  Oas.  139,  85  N.  E.  576,  majority  holding  equity  has  no  power  to 
reform  will  duly  admitted  to  probate;  dissenting  opinion  in  Ex  parte. 
Boyce,  27  Nev.  366,  65  L.  R.  A.  47,  75  Pac.  17,  majority  upholding  act  of 
1903,  providing  eight  hour  day  for  employees  in  mines  or  smelters;  dis- 
senting opinion  in  Taylor  v.  Insurance  Co.  of  North  America,  25  Okl.  112, 
105  Pac.  362,  stating  that  the  authorities  presented  in  majority  opinion 
were  "unalloyed  dictum";  dissenting  opinion  in  Sanders  v.  State,  70  Tex. 
Cr.  543,  158  S.  W.  297,  majority  holding  an  opinion  which  dissenting  judge 
claims  is  based  on  obiter  dicta  of  other  cases ;  Banholzer  v.  New  York  Life 
Ins.  Co.,  178  U.  S.  408,  44  L.  Ed.  1127,  20  Sup.  Ct.  975,  arguendo ;  North- 
em  Bank  v.  Porter  Township,  110  U.  S.  615,  28  L.  Ed.  261,  4  Sup.  Ct. 
257,  holding  corporation  not  estopped  by  recitals  in  bonds  from  denying 
legislative  authority  to  issue  them;  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute 
etc.  R.  R.  Co.,  145  U.  S.  404,  36  L.  Ed.  768,  12  Sup.  Ct.  956,  holding  that 
court  was  not  bound  by  opinion  on  questions  discussed,  but  not  necessary 
to  judgment,  in  another  case  over  same  subject  matter;  Pollock  v.  Fann- 
ers' Loan  etc.  Co.,  157  U.  S.  575,  39  L.  Ed.  817,  15  Sup.  Ct.  687,  refusing 
to  follow  prior  decisions  on  the  subject  of  income  taxes;  United  States 
V.  Rhodes,  1  Abb.  (U.  S.)  42,  Fed.  Cas.  16,151,  holding  that  the  court  was 
not  bound  by  conclusions  reached  in  Scott  v.  Sanford,  on  point  not  before 
that  court;  Hovey  v.  Home  Ins.  Co.,  12  Fed.  Cas.  606,  10  Bank.  Reg.*229, 
holding  decision  cited  to  be  confined  to  case  made  by  the  proof;  Hudson 
vl  Schwab,  12  Fed.  Cas.  816,  18  N.  B.  R.  480,  applying  rule  to  dicta  as 
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to  powers  of  Federal  courts  in  bankruptcy  matters;  Donnelly  v.  United 
States  Cordage  Co.,  66  Fed.  615,  where  authority  cited  did  not  apply  as 
to  single  point  decided;  Matz  v.  Chicago  etc.  Co.,  86  Fed.  1S3]  hol4in^ 
that  dicta  in  decisions  of  State  court  on  construction  of  State  statutes  are 
not  binding  on  Circuit  Court;  Stowe  v.  Belfast  6av.  Bank,  92  Fed.  100, 
refusing  to  follow  incidental  expressions  of  opinion  by  State  court  on  sub- 
ject of  comity;  Becker  v.  Sandusky  City  Bank,  1  Minn.  319,  holding  a 
dictum  of  Judge  Story  contrary  to  sound  law;  Humphrey  v.  Havens^  12 
Minn.  307,  as  to  prior  views,  expressed  in  favor  of  propriety  of  examining^ 
testimony  taken  before  referee;  Trutch  v.  Bunnell,  11  Or.  59,  holding 
decree,  void  for  want  of  jurisdiction,  forms  no  precedent,  and  opinion  is 
extra-judicial;  State  v.  Doyle,  40  Wis.  190,  22  Am.  Rep.  696,  following 
Supreme  Court  decision  on  matter  therein  decided,  but  criticising  obiter 
dicta;  Banholzer  v.  New  York  Life  Ins.  Co.,  74  Minn.  388,  78  N.  W.  246, 
holding  that  authority  cited  did  not  apply  to  case  at  bar;  Williams  v.  Neff, 
52  Pa.  St.  335,  holding  that  a  lapsed  legacy  vested  in  the  heir  at  law; 
dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How.  590,  15  L.  Ed.  777» 
majority  having  passed  upon  the  merits,  although  dismissing  case  for  want 
of  jurisdiction;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co., 
157  U.  S.  647,  39  L.  Ed.  842,  15  Sup.  Ct.  687,  majority  refusing  to  follow 
prior  decisions- on  subject  of  income  taxes;  dissenting  opinion  in  Francis 
V.  Gant,  80  Ky.  205,  206,  majority  following  authority  of  State  court  on 
subject  of  diligence  required  of  assignee  of  a  note  to  recover  from  debtor; 
dissenting  opinion  in  Color  v.  Board  of  County  Commrs.,  6  N.  M.  150,  27 
Pac.  635,  majority  following  weight  of  authority  on  question  of  validity  of 
*  municipal  bonds. 

Limited  and  criticised  in  Alexander  v.  Worthington,  5  Md.  488,  holding 
that  a  decision  in  Maryland  is  binding  if  point  involved  is  investigated  and 
considered  in  its  fullest  extent. 

Stare  decisis.    Note,  27  Am.  Doc.  633. 

What  constitutes  "dictum"  of  court.    Note,  Ann.  Oaa.  19120,  1848. 

Binding  effect  of  Federal  courts  of  dictum  of  State  courts,  or  de- 
cision not  concurred  in  by  majority  of  judges  as  to  construction  o£ 
State  statute.    Note,  13  Ann.  Gas.  573. 

16  How.  288-313,  14  L.  Ed.  912,  SMITH  ▼.  8W0BMSTEDT. 

Where  parties  Interested  are  numerous,  and  suit  is  for  object  common, 
to  all,  one  may  maintain  bill  in  behalf  of  all,  and  against  portion  of  numerous 
body  of  defendants  representing  a  common  interest.  So  held  in  suit  to  divide 
common  property  of  Methodist  chnrcli  after  a  separation  into  two  bodies. 

Approved  in  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S.  672,  L.  E.  A.  1916A» 
765,  59  L.  Ed.  1169,  35  Sup.  Ct.  692,  applying  rule  in  suit  by  benefit  cer- 
tificate holders  for  benefit  of  all;  Wallace  v.  Adams,  204  U.  S.  425,  51 
K  £d.  552,  27  Sup.  Ct.  363,  it  is  within  power  of  court  of  equity,  in  case 
to  determine  citizenship  of  Indians,  to  name  as  defendant  few  individuals 
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as  representatives,  and  make  decree  binding  upon  entire  class;  Duvall  y« 
Synod  of  Kansas,  222  Fed.  670,  138  C.  C.  A.  217,  applying  rule  in  suit 
against  church  and  its  members;  Leviness  v.  Consolidated  Gas  etc.  Co., 
114  Md.  568,  Ann.  Oas.  19130,  649,  80  Atl.  307  and  In  re  Dennett,  221 
Fed.  .355,  136  C.  C.  A.  422,  both  applying  rule  in  suit  against  stock- 
holders and  creditors  of  corporation;  San  Francisco  Gas  &  Electric  Co. 
V.  San  Francisco,  164  Fed.  886,  appl3ring  rule  in  suit  by  gas  company 
against  city,  its  officers  and  consumers;  Watson  v.  National  Life  &  Trust 
Co.,  162  Fed.  12,  88  C.  C.  A.  380,  applying  rule  to  suit  for  enforcement 
of  trust  by  numerous  holders  of  insurance  policies;  Mcintosh  v.  Pitts- 
burg, 112  Fed.  707,  holding  State  court  decision  upholding  municipal 
ordinance  for  widening  street,  rendered  on  appeal  taken  by  property 
owners  affected,  is  conclusive  not  only  on  parties,  but  on  all  property 
owners  similarly  affected;  El  Reno  v.  Cleveland-Trinidad  Pav.  Co.,  25 
Okl.  658,  27  K  B.  A.  (N.  S.)  650,  107  Pac.  >166,  where  taxpayer  brought 
suit  for  himself  and  others  to  enjoin  city  street  work,  judgment  therein 
was  res  ad  judicata  in  subsequent  suit  by  other  taxpayers;  Faber  v.  Faber, 
76  S.  C.  162,  56  S.  E.  679,  holding  under  provision  of  code  where  question 
is  of  common  or  general  interest,  one  or  more  may  sue  or  defend ;  City  of 
Grafton  v.  Holt,  58  W.  Va.  186,  52  S.  E.  22,  judge  who  is  consumer  of 
water  supplied  by  city  waterworks  is  disqualified  from  sitting  at  trial  of 
suit  by  taxpayers  and  consumers  to  determine  validity  of  water  rates; 
Bacon  v.  Robertson,  18  How.  489, 15  L.  Ed.  504,  where  stockholder  of  a  bank 
had  common  interest;  United  States  v.  Old  Settlers,  148  U.  S.  480,  37 
Ii.  Ed.  529,  13  Sup.  Ct.  671,  permitting  commissioners  to  sue  in  behalf 
of  Cherokee  Indians  to  settle  claims  under  treaty;  Terry  v.  Bank, ^20 
Fed.  781,  allowing  claims  of  such  stockholders  as  had  contributed  the 
amount  of  their  liability  to  fund  for  creditors;  Gamble  v.  San  Diego,  79 
Fed.  500,  allowing  plea  in  abatement  setting  up  suit  brought  by  one  in 
behalf  of  nonresident  taxpayers;  American  Steel  &  Wire  Co.  v.  Wire 
Drawers  etc.  Union,  90  Fed.  606,  where  leaders  of  strike  were  sued  as 
representing  the  organization;  Wheelock  v.  First  Presb.  Church,  119  Cal. 
481,  51  Pac.  843,  where  certain  selected  members  were  made  parties  plain- 
tiff and  defendant  in  suit  over  church  property;  Bates  v.  Houston,  66 
Ga.  202,  allowing  suit  by  trustees  and  officers  in  behalf  of  church  and 
its  members;  Macon  R.  R.  Co.  v.  Gibson,  85  Ga.  24,  21  Am.  St.  Rep.  146, 
11  S.  E.  446,  applying  rule  where  two  citizens  brought  suit  in  behalf 
of  themselves  and  all  their  fellow-citizens  of  the  town;  Harmon  v. 
Auditor,  123  111.  132,  5  Am.  St.  Rep.  506,  13  N.  E.  164,  holding  suit  to 
try  validity  of  municipal  bonds  barred  by  a  former  suit  instituted  in 
behalf  of  complainants;  Mason  v.  York  etc.  R.  R.  Co.,  52  Me.  109,  suit 
by  one  bondholder  for  benefit  of  all ;  Hammond  v.  Tarver,  89  Tex.  294,  34 
S.  W.  730,  holding  that  one  may  sue  for  all  having  common  interest  in 
foreclosure  of  mortgage;  Ayres  v.  Carver,  17  How.  594,  15  L.  Ed.  180, 
where  court  could  not  see  any  estate  in  common  authorizing  absent  de- 
fendants to  be  represented  by  those  served;  Pond  v.  Vermont  etc.  R.  R. 
Co.,  12  Blatchf.  287,  Fed.  Cas.  11,265,  holding  court  had  equity  jurisdic- 
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tion  of  suit  to  restrain  corporation,  at  instance  of  stockholders,  from 
misuse  of  its  property;  Williams  v.  County  Court;  26  W*  Va.  526,  hold- 
ing, in  a  suit  to  declare  dog  tax  illegal,  that  bill  must  aver  that  it  was  in 
behalf  of  plaintiff  and  all  others  of  similar  interest;  dissenting  opinion  in 
Floyd  V.  Gilbreath,  27  Ark.  703,  majority  dismissing  a  bill  to  restrain  a 
collection  of  a  special  tax,  on ^ other  grounds;  Greenberg  v.  Chicago,  256 
111.  219,  49  L.  n.  A  (N.  S.)  108,  99  N.  E.  1041,  arguendo. 

Distinguished  in  Adams  v.  Douglass  County,  1  Fed.  Cas.  112,  non- 
resident taxpayer  cannot  maintain  suit  to  enjoin  issue  of  coupon  bonds 
and  tax  levy  to  pay  coupons,  unless  he  has  some  interest  other  than  that 
common  to  whole  community;  Methodist  etc.  Church  South  v.  Clifton,  34 
Tex.  Civ.  253,  78  S.  W.  735,  voluntary  association  cannot  be  subjected  to 
ordinary  judgment  for  debt. 

Jurisdiction   of  equity   over  unincorporated   associations.    Note,   68 
Am.  St.  Rep.  871. 

Allotment  of  property  between  factions  of  religious  society.    Note, 
20  Ann.  Gas.  411. 

Equitable  doctrine  of  virtual  representation.    Note,  Ann.  Oaa.  191S0» 
656,  657. 

Where  few  are  selected  to  represent  numerous  parties,  care  must  be  taken 
that  persons  on  record  fairly  represent  rights  involved,  so  that  they  may  be 
fairly  and  honestly  tried. 

Approved  in  American  Steel  &  Wire  Co.  v.  Wire  Drawers  etc.  Union, 
OO^Fed.  606,  permitting  suit  against  leaders  of  a  strike. 

General  conference  of  Methodist  Episcopal  church  was  competent  tk» 
make  division  of  church,  and  division  carried  with  it  division  ef  commoik 
property,  and  particularly  of  book  concern. 

Approved  in  Malone  v.  Lacroix,  143  Ala.  661,  144  Ala.  652,  41  South. 
725,  trustees  of  Methodist  Episcopal  Church  South  are  legal  successors  of 
Methodist  Episcopal  Church  in  the  United  States  of  America,  in  execu- 
tion of  trust  for  erection  of  church;  Trustees  of  Trinity  M.  E.  Church 
V.  Harris,  73  Conn.  225,  47  Atl.  120,  holding  where  bishop  presiding  at 
annual  conference  of  Methodist  church  has  power  to  consolidate  three 
churches  into  one  and  trustees  of  church  become  trustees  of  consolidated 
churches,  such  trustees  may  redeem  mortgage  on  one  of  consolidated 
churches ;  Ramsey  v.  Hicks,  174  Ind.^  451,  91  N.  E.  362,  holding  in  eject- 
ment suit  by  ecclesiastical  trustees  against  union,  formed  of  churches, 
validity  of  union  could  not  be  questioned;  Trustees  of  M.  E.  Church  v. 
Asbury  Sunday  School  Society,  109  Md.  677,  72  Atl.  201,  holding  resolu- 
tion of  certain  members  could  not  divide  unpaid  l^acies  between  churches ; 
Wheelock  v.  First  Presb.  Church,  119  Cal.  484.  51  Pac.  844,  directing 
division  of  property  where  incorporated  church  was  dissolved  by  action 
of  presbytery;  Diocese  v.  Diocese,  102  N.  C.  455,  3  L.  B.  A.  680,  9  S.  E. 
314,  holding  that  property  devised  should  be  equally  divided  between 
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two  parts  of  original  diocese;  Reeves  v.  Walker,  8  Baxt.  280,  and  Brooke 
T.  Shacklett,  13  Gratt.  324,  both  holding  principal*  case  conclusive  as  to 
legality  of  division  of  Methodist  church,  and  as  to  their  being  independ- 
ent oi^anizations ;  Boxwell  v.  Affleck,  79  Va.  405,  holding  principal  case 
conclusive  as  to  rights  of  property;  dissenting  opinion  in  Watson  v. 
Avery,  2  Bush,  396,  majority  holding  legal  tribunals  bound  only  by  de- 
cisions of  church  bodies  on  questions  of  discipline,  faith,  etc.;  dissenting 
opinion  in  Hale  v.  Everett,  53  N.  H.  255,  majority  holding  that  a  sect 
seceding  from  doctrines,  etc.,  forfeit  rights  to  property;  dissenting  opin- 
ion in  Boyles  v.  Roberts,  222  Mo.  709,  711,  755,  121  S.  W.  832,  833,  848, 
majority  holding  that  in  determining  property  rights  of  religious  society, 
courts  will  determine  in  f^vor  of  those  adhering  to  doctrine  and  faith 
existing  prior  to  schism  and  division  of  church,  whether  they  are  in  ma- 
jority or  not ;  Wallace  v.  Hughes,  131  Ky.  474,  115  S.  W.  692,  ai^endo. 

Distinguished  in  Spring  Green  Church  v.  Thornton,  158  N.  C.  123,  73 
S.  E.  812,  denying  partition  of  realty  in  hands  of  trustees  at  suit  of 
portion  of  religious  societies  creating  trust  where  they  were  not  in 
possession;  Goodman  v.  Jedidjah  Lodge,  67  Md.  127,  9  Atl.  18,  holding 
that  members  withdrawing  from  a  lodge  and  refusing  to  pay  dues  for- 
feited their  endowment  policies;  Hale  v.  Everett,  53  N.  H.  80,  16  Am. 
Bep.  124,  where  neither  division  adhered  to  doctrines  of  original  oj^anizar 
tion. 

Litigation    growidg   out    of   schism    in-  religious    society.    Note,    24 

L.  B.  A.  (N.  S.)  726. 
Protection  of  trade  union  labels  or  trademarks.    Note,  29  L.  ft.  A. 

203. 

Miscellaneous.  Cited  in  Northern  Pacifie  Ry.  Co.  v.  Slaght,  205  U.  S. 
133,  51  K  Ed.  742,  27  Sup.  Ct.  442. 

16  How.   314-364,   14  Ii.   Ed.   958,   MATMHATJi  ▼.  BALTIMOBE   ft   OBdO 
B.  B.  GO. 

Averment  that  plaintiff  is  citizen  of  Virginia  and  defendant  body  cor- 
porate by  act  of  assembly  of  Maryland  is  sofflcient  to  show  Jurisdiction  in 
Federal  courts. 

Approved  in  Doctor  v.  Harrington,  196  U,  S.  587,  49  L.  Ed.  609,  25  Sup. 
Ct.  355,  stockholders  may  assert  actual  citizenship  to  sustain  Federal  juris- 
diction of  suit  brought  by  them  as  stockholders ;  Thomas  v.  Ohio  University 
Trustees,  195  U.  S.  210,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  where  Ohio  State 
Supreme  Court  has  held  that  university  trustees  have  no  corporate  powers, 
allegation  that  it  is  citizen  of  and  domiciled  in  Ohio  does  not  aver  that  it 
is  Ohio  corporation;  Wells  v.  Russellville  Anthracite  Coal  Min.  Co.,  206 
Fed.  530,  holding  corporation  is  not  citizen  of  any  State  as  that  in  peti- 
tion for  removal  allegation  to  that  effect  is  insufficient;  Empire  Rice  Mill 
Co.  v.  K.  &  E.  Neumond,  199  Fed.  802,  and  H.  L.  Bruett  &  Co.  v.  F.  C. 
Austin  Drainage  Excavator  Co.,  174  Fed.  673,  both  holding  citizensliip 
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for  purpose  of  determining  Federal  jurisdiction  cannot  be  predicated  of 
copaijtnership;  United 'States  v.  Milwaukee  etc.  Transit  Co.,  142  Fed.  253, 
where  officers  and  controlling  stockholders  in  brewery  organized  cor- 
poration and  on  behalf  of  brewery  contracted  for  shipments  with  carriers 
on  commission,  Elkins  anti-rebate  law  violated  f  Baltimore  etc.  R.  R.  Co. 
V.  Allen,  58  W.  Va.  398,  112  Am.  St.  Rep.  986,  3  L.  R.  A.  (N.  S.)  608, 
52  S.  E.  469,  foreign  railroad  corporations  operating  roads  in  this  State 
may  be  garnished  here,  irrespective  of  situs  of  debt;  dissenting  opinion 
in  Calvert  v.  Railway  Co.,  64  S»  C.  157,  41  S.  E.  969,  majority  holding 
railroad  incorporated  in  another  State  is  nonresident  for  purpose  of  re- 
moval though  it  has  complied  with  act  of  March  19,  1896,  providing  that 
thereupon  such  corporation  shall  become  a  domestic  corporation ;  Lafayette 
Ins.  Co.  V.  French,  18  How.  405,  16  L.^d.  452,  holding  averment  suffi- 
cient that  defendants  are  a  corporation,  created  under  laws  of  Indiana, 
having  principal  place  of  business  in  that  State;  Covington  Drawbridge 
Co.  V.  Shepherd,  20  How.  234,  16  L.  Ed.  899,  holding  allegation  sufficient 
that  corporation  was  a  citizen  of  Indiana;  Philadelphia  etc  R.  R.  Co.  v. 
Quigley,  21  How.  214,  16  L.  Ed.  77,  where  defendant  was  sued  as  body 
corporate  of  Maryland;  Ohio  etc.  R.  R.  Co.  v.  Wheeler,  1  Black,  296, 

17  L.  Ed.  133,  where  plaintiff  corporation  sued  as  a  citizen  of  Ohio; 
National  Steamship  Co.  v.  Tugman,  106  U.  S.  121,  27  K  Ed.  89,  1  Sup. 
Ct.  59,  removing  action  against  foreign  corporation  to  Federal  court; 
Wheeling  v.  Baltimore,  1  Hughes,  96,  Fed.  Cas.  17,502,  where  defendant 
corporation  was  incorporated  in  another  State  and  sued  as  such;  Maltz 
V.  American  Express  Co.,  1  Flipp,  612,  Fed.  Cas.  9002,  holding  that  a  cor- 
poration is  to  be  deemed  a  citizen ;  Kerp  v.  Michigan  etc.  R.  R.  Co.,  14  Ped. 
Cas.  383,  holding  averment  sufficient  that  company  is  a  corporation  under 
and  by  the  laws  of  Pennsylvania ;  Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  163, 
holding  that  case  was  proper  one  for  Federal  jurisdiction,  being  against 
foreign  corporation;  Rathbone  Oil  Tract  Co.  v.  Ranch,  5  W.  Va.  82,  aver- 
ment that  corporation  was  formed  under  laws  of  State  ot  New  York  held 
sufficient;  Merchants'  Ins.  Co.  v.  Ritchie,  5  Wall.  542,  18  L.  Ed.  641,  hold- 
ing corporation  constructively  a  citizen  of  Massachusetts;  Paul  v.  Vir- 
ginia, 8  Wall.  178,  19  L.  Ed.  359,  holding  that  corporations  are  not  citizens 
within  meaning  of  article  IV,  section  2,  of  Federal  Constitution;  Penn- 
sylvania V.  Quicksilver  Min.  Co.,  10  Wall.  556,  19  L.  Ed.  999,  holding 
allegation  insufficient  that  defendant  is  "a  body  politic  in  the  law  of,  and 
does  business  in  California'';  Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall. 
82,  20  L.  Ed.  358,  holding  that  by  virtue  of  act  of  Congress,  a  corporation 
of  Maryland  doing  business  in  District  of  Columbia  could  be  sued  in  the 
latter;  Case  of  Sewing  Machine  Cos.,  18  Wall.  575,  21  L.  Ed.  919,  holding 
that  Federal  court  has  no  jurisdiction  where  one  of  several  corporations 
defendant  is  citizen  of  same  State  as  plaintiffs;  The  Railroad  Tax  Case, 
8  Sawy.  266,  285,  13  Fed.  746,  760,  holding  corporation  a  citizen  within 
meaning  of  Fourteenth  Amendment;  Dinsmore  v.  Philadelphia  etc.  R.  R. 
Co.,  7  Fed.  Cas.  728,  holding  averment  insufficient  that  association  "was 
formed  in  State  of  New  York  under  laws  of  New  York";  Lonergan   t. 
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Illinois  Central  R.  R.  Co.,  55  Fed.  551,  finding  averment  insufficient  that 
corporation  was  a  citizen  of  Illinois;  American  Sngar  Refining  Co.  v. 
Johnson,  60  Fed.  509,  9  C.  C.  A.  110,  holding  contradictory  and  insufficient 
averment  that  corporation  is  'domiciled"  in  one  State,  and  a  "citizen" 
of  another;  State  v.  Milwaukee  etc.  R.  R.  Co.,  45  Wis.  594,  an  action  to 
vacate  charter  of  Wisconsin  corporation. 

Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar.  133  Fed.  117,  66  C.  C.  A. 
179,  fact  that  i>erson  ^is  president  of  corporation  creates  no  presumption 
that  he  is  citizen  of  same  State  as  corporation. 

State  legislation  combining  dtlsens  into  corporations  cannot  deprive 
others  of  constitutional  right  granted  to  citisens  of  one  State  to  sue  citlEens 
tf  another  State  in  Federal  courts,  and  corporation  may  be  sued  as  8u6h. 

Approved  in  Elston  v.  Piggott,  94  Ind.  23,  holding  that  corporation  could 
sue  in  Federal  court  upon  same  terms  as  individuals;  Herryford  v.  Aetna 
Ins.  Co.,  42  Mo.  151,  removing  cause  against  foreign  corporation  into 
Federal  court;  Cleveland  etc.  R.  R.  Co.  v.  Keary,  3  Ohio  St.  205,  holding 
corporation  liable  for  injuries  in  same  manner  as  an  individual  would  be 
held  liable;  Road  in  Lancaster,  68  Pa.  St.  399,  holding  that  corporation  is 
entitled  to  notice  of  road  view  as  much  as  natural  persons. 

Denied  in  the  following  dissenting  opinions:  Marshall  v.  Baltimore  etc. 
R.  R.,  16  How.  344,  14  L.  Ed.  966,  and  Dodge  v.  Woolsey,  18  ^ow.  364, 
15  K  Ed.  415,  majority  holding  that  nonresident  stockholder  could  bring 
the  corporation  before  the  Federal  courts. 

Doubted  in  Dodge  v.  Northwestern  etc.  Co.,  13  Minn.  460,  refusing  to 
remove  case  to  Federal  court  on  ground  that  affidavit  was  insufficient. 

Necessities  of  trade  reauire  that  numerous  associates  and  stockholders 
should  act  by  representation  and  have  faculty  of  contracting,  suing  and  being 
sued  in  a  fictitious  or  collective  name. 

Approved  in  United  States  v.  Milwaukee  etc.  Transit  Co.,  142  Fed.  254, 
where  officers  and  controlling  stockholders  in  brewery  organized  corpora- 
tion and  on  behalf  of  brewery  contracted  for  shipments  with  carriers  for 
commission,  Elkins  anti-rebate  law  violated;  The  Railroad  Tax  Cases,  8 
Sawy.  266,  285,  13  Fed.  745,  760,  holding  that  corporation  is  a  citizen 
within  meaning  of  section  1  of  Fourteenth  Amendment;  Liverpool  Navi- 
gation Co.  V.  Agar,  4  Woods,  203,  14  Fed.  616,  allowing  suit  against  part- 
nership domiciled  in  Louisiana;  dissenting  opinion  in  Lehigh  etc.  Mfg. 
Co.  V.  Kelly,  160  U.  S.  352,  40  L.  Ed.  453,  16  Sup.  Ct.  317,  majority  deny- 
ing right  where  corporation  incorporated  in  another  State  to  gain  Federal 
jurisdiction. 

Cknrporations  can  have  no  legal  existence  out  of  bounds  of  sovereignty 
by  wUcli  they  are  created,  and  persons  acting  under  them  are  presumed  to  be 
resident  of  State  which  is  habitat  of  corporation. 

Approved  in  Lathrop  v.  Union  Pac.  R.  Co.,  1  McAr.  (D.  C.)  238,  hold- 
ingj  although  act  of  Congress  provided  that  Union  Pacific  Railroad  Com- 
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pany  could  sue  or  be  sued  in  alllcoarts  within  United  States,  it  coald  be  Boed 
only  in  State  out  of  State  where  incorporated;  Shaw  v.  Quincy  Mining 
Co.,  145  U.  S.  451,  36  L.  J5d.  772,  12  Sup.  Ct.  938;  holding  that  a  Michigan 
corporation  could  not  be  sued  in  Federal  court  in  New  York  by  a  citizen 
of  a  different  State;  St.  Louis  etc.  R.  R.  Co.  v.  James,  161  U.  S.  656,  40 
L.  Ed.  806,  16  Sup.  Ct.  625,  holding  that  corporation,  for  purposes  of 
jurisdiction,  was  a  citizen  of  Missouri,  though  doing  business  in  Arkansas ; 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  106,  42  L.  Ed.  967,  18  Sup.  Ct.  , 
528,  holding  that  an  English  corporation  could  be  sued  through  its  agents,  I 

in  Federal  couii;  of  district  where  it  did  business;  Hatch  v.  Chicago  etc. 
R.  R.  Co.,  6  Blatchf.  112,  Fed.  Cas.  6204,  holding  case  removable  to  Fed- 
eral court  where  corporation  was  created  in,  and  its  members  citizens  of, 
another  State;  Manufacturers'  Nat.  Bank  v.  Baack,  8  Blatchf.  143,  2  Abb. 
(U.  S.)  239,  Fed.  Cas.  9052,  holding  national  bank  resident  of  State  where  ' 

located;  Terry  v.  Imperial  Ins.  Co.,  3  Dill.  409,  Fed.  Cas.  13,838,  holding 
that  members  of  corporation  of  Great  Britain  are  presumed  to  be  residents 
of  that  kingdom;  Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  631,  Fed. 
Cas.  1467,  holding  members  of  Tennessee  corporation  estopped  to  deny 
its  citizenship  to  defeat  jurisdiction;  Knott  v.  Southern  Life  Ins.  Co., 
2  Woods,  481,  Fed.  Cas.  7894,  holding  members  of  corporation  could  not 
prove  citizenship  elsewhere  than  of  State  of  its  creation;  Liverpool  Navi- 
gation Co.  V.  Agar,  4  Woods,  203,  14  Fed.  616,  applying  rule  to  partnership  j 
for  purposes  of  jurisdiction;  Missouri  etc.  R.  R.  Co.  v.  Texas  etc.  R.  R. 
Co.,  4  Woods,  365,  10  Fed.  500,  where  plaintiff  and  defendant  corporations 
were  incorporated  in  different  States,  held  Federal  jurisdiction  attached; 
Pacific  R.  R.  Co.  v.  Missouri  Pacific  R.  R.  Co.,  5  McCrary,  375,  23  Fed. 
566,  holding  that  Missouri  corporation  could  not  become  citizen  of  New 
York  by  establishing  headquarters  in  that  State;  SchoUenberger  v.  Forty- 
five  Foreign  Ins.  Cos.,  21  Fed.  Cas.  725,  quashing  service  of  writs  upon 
agents  of  foreign  corporations  doing  business  in  State;  Thornburgh  v. 
Savage  Min.  Co.,  23  Fed.  Cas.  1121,  allowing  suit  in  Federal  court  in 
Nevada  against  California  corporation  doing  business  in  former  State; 
Uphoff  V.  Chicago  etc.  R.  R.  Co.,  5  Fed.  548,  presuming  members  of  cor- 
poration to.  be  citizens  of  Kentucky,  where  nonresident  corporation  was 
adopted  by  that  State;  Zambrino  v.  Galveston  etc.  R.  R.  Co.,  38  Fed.  451, 
holding  action  against  Texas  corporation  is  presumed  to  be  against  citizens 
of  that  State;  Ysleta  v.  Cauda,  67  Fed.  7,  applying  rule  to  municipal  cor- 
poration; Western  Union  Tel.  Co.  v.  Dickinson,  40  Ind.  445,  13  Am.  Rep. 
296,  and  Tread  way  v.  Northwestern  R.  R.  Co.,  21  Iowa,  368,  removing 
cause  to  Federal  court  on  motion  of  nonresident  corporation;  New  Orleans 
V.  Sheppard,  10  La.  Ann.  269,  holding  action  between  city  of  New  Orleans 
and  nonresident  may  be  removed  to  Federal  court;  Adams  Express  Co.  v. 
Trego,  35  Md.  62,  and  Morton  v.  Mutual  Ins.  Co.,  105  Mass.  147,  7  Am. 
Rep.  506,  both  holding  defendant  corporation  a  citizen  of  New  York  for 
purposes  of  Federal  jurisdiction;  Boston  Inv.  Co.  v.  Boston,  158  Mass. 
463,   33   N.   E.   581,   holding  that   foreign   corporations   doing   business 
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in  State  are  not  inhabitants  within  meaning  of  statute  taxing  the  latter; 
Chicago  etc.  R.  R.  Co.  v.  Auditor-General,  53  Mich.  91,  18  N.  W.  592, 
holding,  where  corporations  of  different  States  are  consolidated,  each  has 
its  domicile  in  the  State  creating  it;  Henyford  v.  Aetna  Ins.  Co.,  42 
Mo.  151,  and  Rece  v.  Newport  etc.  Co.,  32  W.  Va.  171,  3  L.  R.  A.  575,  9 
S.  E.  214,  removing  cause  to.  Federal  court;  Home  v.  Boston  &  Maine 
R.  R.,  62  N.  H.  455,  holding  corporation,  with  chartered  powers  from 
three  States,  a  citizen  of  New  Hampshire;  Shelby  v.  HofiEman,  7  Ohio 
St.  454,  as  to  nonresident  corporation ;  Hall  v.  Bank  of  Vii^nia,  14  W.  Va. 
621,  reviewing  authorities  and  holding  that  defendant  bank  could  be  pro- 
ceeded against  as  a  nonresident  by  attachment;  State  v.  Milwaukee  etc. 
R.  R.  Co.,  45  Wis.  594,  vacating  charter  of  company  for  not-  maintaining 
offices  in  the  State;  The  Railroad  Tax  Cases,  8  3awy.  266,  285,  13  Fed. 
745,  760,  holding  that  corporation  is  a  citizen  within  meaning  of  section  1 
of  Fourteenth  Amendment;  Clarke  v.  Central  R.  R.  Co.,  50  Fed.  345,  15 
L.  B.  A.  687,  holding  that  foreign  corporation  could  not  exercise  powers 
in  a  State  not  permitted  to  domestic  corporations;  Phoenix  Ins.  Co.  v. 
Commonwealth,  5  Bush,  73,  96  Am.  Doc.  338,  but  holding  that  corpora- 
tions are  not  citizens  within  protection  of  section  2,  article  IV,  Federal 
Constitution;  dissenting  opinion  in  Baltimore  etc.  R.  R.  v.  Cary,  28  Ohio 
St.  219,  majority  holding  defendant  citizen  of  Maryland  and  entitled  to 
removal  of  cause;  dissenting  opinion  in  Dodge  v.  Woolsey,  18  How.  371, 
15  L.  Ed.  418,  majority  holding  State  legislation  imposing  greater  taxes 
on  banks  unconstitutional;  dissenting  opinion  in  Savings  Bank  v.  Nashua, 
46  N.  H.  401,  majority  holding  that  corporation  was  not  a  person  within 
meaning  of  State  revenue  law. 

Distinguished  in  Whitman  v.  Hubbell,  ^  Blatchf.  241,  30  Fed.  82, 
holding  that  defendant,  sued  as  treasurer  of  partnership,  is  deemed  a  i 
citizen  of  his  own  State  and  not  that  of  firm ;  Wilmer  v.  Atlanta  etc.  R.  R. 
Co.,  2  Woods,  455,  Fed.  Cas.  17,775,  holding  that  two  States  might  unite 
in  creating  the  same  corporate  body;  United  States  v.  Southern  Pacific 
R.  R.  Co.,  49  Fed.  302,  holding  corporation  for  purposes  of  business  and 
jurisdiction  may  acquire  habitation  in  States  other  than  that  of  its 
creation;  Assurance  Assn.  v.  Cole,  26  N.  J.  L.  368,  holding  that  a  cor- 
porator is  not  a  party  to  an  action  against  the  corporation. 

Removal  of  causes  to  Federal  courts.    Note,  12  Am.  Eep.  546. 

Oommon  law  will  not  enforce  contract  to  do  an  act  that  Is  Illegal,  or 
Inconsistent  with  sound  morals  or  public  policy;  and  contract  for  contingent 
compensation  for  obtaining  legislation,  and  to  use  secret  and  sinister  influence 
<ai  legislators,  is  void. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  79,  60  L.  Ed.  537,  36 
Sup.  Ct.  247,  holding  secret  arrangements  with  government  officials  by 
which  latter  share  in  profits  on  contracts  which  have  voice  in  award- 
ing render  agreements  void;  Hazelton  v.  Sheckels,  202  U.  S.  79,  50  L.  Ed. 
^41,  26  Sup.  Ct.  567j  holding  void  contract  to  sell  land  at  specified  price 
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if  offer  accepted  within  certain  time,  where  made  partly  in  consideration 
of  services  rendered  in  negotiating  with  Congress  to  purchase  land  for 
pubUc  building;  Sheppey  v.  Stevens,  177  Fed.  486,  holding  contract  in 
restraint  of  marriage  was  void ;  Sossman  v.  Porter,  137  Fed.  164,  argament 
to  procure  consent  of  property  owners  for  construction  and  maintenance 
of  trolley  line  in  front  of  their  properties,  and  also  to  obtain  franchise 
therefor  for  contingent  fee,  is  void;  Neece  v.  Joseph,  95  Ark.  554,  Ann. 
Oas.  1912A,  655,  30  L.  B.  A.  (N.  S.)  278,  129  S.  W.  798,  holding  contract 
for  consideration  to  procure  evidence  to  win  suit  is  void;  Oliver  v.  Wilder, 

27  Colo.  App.  345,  149  Pac.  277,  holding  agreement  between  Secretary 
of  State  and  newspaper  publishers  for  purposes  of  political  support  was 
void;  Owens  v.  Wilkinson,  20  App.  D.  C.  68,  holding  agreement  for  attor- 
ney to  procure  congressional  legislation  which  involves  personal  solicita- 
tion of  congressmen  is  void;  Weed  v.  Black,  2  McAr.  (D.  C.)  274,  29 
Am.  Bop.  620,  holding  contract  to  pay  congressman  for  services  in  secur- 
ing payment  of  claim  where  legislation  is  acquired  is  void;  Deering  &  Co. 
V.  Cunningham,  63  Kan.  180,  65  Pac.  265,  holding  void  as  against^  public 
policy  agreement  that  for  pecuniary  cbnsideration  person  will  withdraw 
opposition  to  pardon,  and  will  use  influence  to  have  pardon  granted; 
Simpson  v.  Normand,  51  La.  Ann.  1366,  26  South.  270,  holding  where 
parties  lived  in  state  of  concubinage  for  over  twenty  years,  woman  could 
not  claim  services  as  laborer  and  house  servant ;  Richardson  v.  Scott's  Bluff 
Co.,  59  Neb.  410,  81  N.  W.  312,  holding  void  contract  to  draft  bill,  have 
it  introduced  in  legislature,  and  to  lobby  it  through  for  a  liberal  oem- 
pensation  if  successful;  Baumhoff  v.  Oklahoma  City  etc.  Co.,  14  Okl.  140, 
77  Pac.  44,  upholding  contract  for  sale  of  franchise  after  its  amendment 
by  council;  Roller  v.  Murray,  112  Ya.  782,  Ann.  Oas.  1913B,  1088,  38 
L.  B.  A.  (N.  8.)  1202,  72  S.  E.  666,  holding  contract  by  an  attorney  to 
carry  on  litigation  for  share  in  recovery  is  void  for  champerty;  Stirtan 
V.  Blethan,  79  Wash.  15,  61  L.  B.  A.  (N.  S.)  623,  139  Pac.  620,  holding 
secret  contract  where  one  agreed  to  institute  movement  to  recall  municipal 
officers  was  void;  Providence  Tool  Co.  v.  Norris,  2  Wall.  55,  17  L.  Ed. 
871,  holding  agreement  for  compensation  for  procuring  contract  from  the 
government  void ;  Trist  v.  Child,  21  Wall.  450,  22  L.  Ed.  624,  holding  void 
a  contract  to  secure  passage  of  a  law  by  influence,  without  reference 
to  merits  of  claim;  Meguire  v.  Corwine,  101  U.  S.  Ill,  25  L.  Ed.  901, 
where  a  contract  for  compensation  for  securing  appointment  of  one  as 
special  counsel  for  United  States  was  held  void;  Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  274,  26  L.  Ed.  545,  where  Turkish  consnl- 
general,  for  compensation,  agreed  to  use  his  influence  with  his  government 
to  secure  purchase  of  defendants'  arms;  Teal  v.  Walker,  111  U.  S.  252, 

28  L.  Ed.  419,  4  Sup.  Ct.  425,  holding  contract  by  mortgagor  to  deliver 
possession  of  premises  in  default  of  payment  and  before  foreclosure,  con- 
trary to  public  policy ;  Prime  v.  Brandon  ,Mfg.  Co.,  16  Blatchf .  466,  Fed, 
Cas.  11,421,  refusing  to  aid  parties  claiming  rights  to  extension  of  patent 
obtained  by  deceiving  patent  office;  Osbom  v.  Nicholson,  1  Dill.  231,  Fed. 
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Gas.  10^95,  and  Backner  ▼.  Street,  1  Dill.  253,  7  N.  B.  R.  260,  Fed.  Gas. 
2098,  holding  contracts  for  purchase  and  sale  of  slaves  unenforceable; 
Thomas  v.  Brownsville  etc.  R.  R.  Go.,  1  McGraxy,  397,  2  Fed.  881,  holding 
contract  void  between  railroad  and  construction  company,  where  two 
directors  of  former  were  members  of  latter  company;  Western  Union  Tel. 
Co.  V.  Union  Pacific  R.  R.  Co.,  1  McCrary,  428,  3  Fed.  10,  holding  that 
provisions  in  contract  for  transmitting  private  messages  of  officers  of 
railroad  free  vitiated  contract;  Cook  v.  Sherman,  4  McCrary,  25,  20  Fed. 
169,  declaring  contract  void,  whereby  officers  of  railroad  were  to  purchase 
lands,  with  a  view  to  locating  depots  and  stations  on  or  near  such  lands; 
Hayward  v.  Nordberg  Mfg.  Co.,  85  Fed.  11,  29  C.  C.  A.  438,  contract  for 
eomsussion  for  using  influence,  as  a  disinterested  person,  to  make  sale  of 
pump  to  city  council;  M'MuUen  v.  Hoffman,  69  Fed.  516,  and  McMullen 
V.  Hoffman,  174  U.  S.  656,  43  L.  Ed.  1123,  19  Sup.  Ct.  845,  holding  invalid, 
secret  contract  by  which  parties  were  to  pretend  to  be  competitive  bidders 
for  public  work;  Weed  v.  Black,  2  McAr.  274,  29  Am.  Bep.  620,  oontraet 
for  services  for  procuring  passage  of  act  of  Congress;  Martin  v.  Bartow 
Iron  Works,  35  Ga.  328,  holding  stipulation  for  hire  and  removal  of  slaves 
vitiated  contract;  Gillett  v.  Logan  County,  67  111.  261,  and  Goodrich  v. 
Tenney,  144  111.  428,  36  Am.  St.  Bep.  461,  19  L.  B.  A.  375,  33  N.  E.  46, 
holding  contracts  to  procure  testimony  for  contingent  reward,  pernicious 
and  void;  Doane  v.  Chicago  City  R.  R.  Co.,  160  111.  32,  35  L.  B.  A.  593, 
45  N.  E.  509,  contract  for  purchase  of  abutting  owner's  consent  to  laying 
of  tracks  in  public  street;  Crichfield  v.  Bermudez  Paving  Co.,  174  111.  478, 
42  L.  B.  A.  351,  51  N.  E.  556,  contract  for  contingent  compensation  for 
obtaining  legislation  necessary  to  secure  paving  contracts;  Coquillard  v. 
Bearss,  21  Ind.  482,  483,  484,  83  Am.  Doc.  364,  365,  366,  holding  cham- 
pertous  and  void,  contract  for  contingent  compensation  for  prosecuting 
claim  against  government;  Wingate  v.  Harrison  School,  59  Ind.  524,  where 
school  trustee  was  to  share  in  profits  of  work  for  improvement  of  school 
property;  Elkhart  County  Lodge  v.  Crary,  98  Ind.  244,  49  Am.  Bep.  751, 
contract  by  which  one  was  to  use  his  influence  to  secure  location  of  post- 
office;  Boardman  v.  Thompson,  25  Iowa,  502,  503,  applying  rule  to  contract 
for  contingent  fee  between  attorney  and  client;  Smith  v.  Western  Union 
Tel.  Co.,  84  Ky.  669,  2  S.  W.  486,  refusing  to  compel  one  to  furnish  reports, 
according  to  contract,  to  one  keeping  a  '*bucket-shop" ;  Gil  v.  Williams, 
12  La.  Ann.  221,  68  Am.  Dec.  769,  holding  void,  contract  for  securing 
passage  of  act,  although  no  improper  influences  were  used;  Burney  v. 
Lndeling,  47  La.  Ann.  96,  16  South.  516,  holding  contracts  illegal  by  which 
railroad,  for  consideration,  agrees  to  locate  depots  at  certain  places; 
Wfldey  V.  Collier,  7  Md.  279,  61  Am.  Dec.  847,  agreement  to  use  efforts 
in  obtaining  nolle  prosequi  from  Governor;  Guernsey  v.  Cook,  120  Mass. 
502,  contract  by  two  stockholders  to  appoint  one  treasurer  in  considera- 
tion of  the  purchase  of  part  of  their  stock;  Boston  Bar  Assn.  y.  Green- 
hood,  168  Mass.  185,  46  N.  £.  575,  agreement  to  pay  witnesses  contingent 
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compensation  for  giving  and  procuriiLg  evidence  against  validity  of  will; 
Buck  V.  First  Nat.  Bank,  27  Mich.  302,  15  Am.  Rep.  194,  holding  promise 
to  pay  money  in  consideration  of  signing  petition  for  judicial  clemency, 
•contrary  to  public  policy;  Quirk  v.  Muiler,  14  Mont.  474,  43  Am.  St.  Rep. 
660,  26  L.  R.  A.  89,  36  Pac.  1079,  contract  to  procure  testimony  that  would 
win  the  lawsuit;  Dawson  v.  Merrilie,  2  Neb.  124,  contract  to  sell  home- 
stead before  legal  title  was  acquired;  McCann  v.  McLennan,  3  Neb.  28, 
holding  that  one  conld  not  recover  back  on  an  illegal,  but  executed  con- 
tract, not  to  bid  at  public  auction;  Clarke  v.  Omaha  etc.  R.  R.  Co.,  5  Neb. 
320,  holding,  contract  to  convey  franchise,  lines,  etc.,  of  railroad  before 
constructed,  is  contrary  to  public  policy;  Gaston  v.  Drake,  14  Neb.  186,  33 
Am.  Rep.  666,  holding  void,  contract  made  before  election,  to  share  fees 
of  district  attorney;  Sweeney  v.  McLeod,  15  Or.  337,  15  Pac.  278,  and 
Powers  V.  Skinner,  34  Vt.  281,  80  Am.  Dec.  677,  contract  to  perform  lobby 
services;  Bowman  v.  Coifroth,  59  Pa.  St.  23,  agreement  to  procure  dis- 
charge of  a  drafted  man ;  Spalding  v.  Ewing,  149  Pa.  St.  379,  34  Am.  8t  ^ 
Rep.  611,  16  L.  R.  A.  729,  24  Atl.  220,  contract  to  obtain  legislative  man- 
date compelling  postoffice  department  to  recognize  certain  claims;  Ayeock 
V.  Braun,  66  Tex.  204,  18  S.  W.  601,  contract  to  remove  necessity  of 
administrator's  bond;  Chippewa  etc.  R.  R.  Co.  v.  Chicago  etc.  R.  R.  Co., 
75  Wis.  244,  248,  6  L.  R.  A.  607,  608,  44  N.  W.  22,  23,  holding  contract  void, 
not  to  make  effort  to  procure  land  grant  from  legislature,  and  to  assist 
another  company,  for  consideration,  in  obtaining  same;  Miles  v.  Thome, 
38  Cal.  340,  99  Am.  Dec.  389,  holding  valid,  contract  to  draft  a  bill  for  a 
franchise  for  consideration;  Foltz  v.  Cogswell,  86  Cal.  550,  25  Pac.  62, 
contract  for  services  for  advocating  openly  a  bill  before  legislature,  held 
valid;  State  v.  Johnson,  52  Ind.  200,  holding  promise  to  donate  money 
to  State  on  condition  that  (Governor  locate  school  at  certain  place,  is  not 
against  public  policy;  Denison  v.  Crawford  County,  48  Iowa,  215,  where 
services  of  agent  for  county^  to  procure  legislation,  were  open  and  legiti- 
mate; M'Bratney  v.  Chandler,  22  Kan.  695,  31  Am.  Rep.  216,   holding 
•question  of  legality  of  attorney's  services  should  have  gone  to  jury;  Bany 
V.  Capen,  151  Mass.  101,  23  N.  E.  736,  holding  contract  valid  to  make 
public  argument  before  street  commissioners  for  compensation;  Lyon  v. 
Mitchell,  36  N.  Y.  239,  93  Am.  Dec.  506,  holding  contract  valid  whereby 
Agent  was  allowed  compensation  for  selling  vessels  to  government;  Yates 
-v,  Robertson,  80  Va.  484,  holding  contract  valid,  by  which  plaintiffs  pre- 
pared bill  and  assisted  in  obtaining  its  passage  through  legislature ;  Houl- 
ton  V.  Nichol,  93  Wis.  397,  57  Am.  St.  Rep.  929,  38  L.  R.  A.  168,  67  N.  W. 
716,  upholding  contract  for  services  in  getting  public  lands  opened  for 
settlement  under  existing  laws;  Baltimore  v.  Pittsburgh  etc.  R.  R.  Co.^1 
Abb.  (U.  S.)  12,  Fed.  Cas.  827,  where  validity  of  act  of  legislature  was 
<lrawn  in  question ;  Lord  v.  Doyle,  1  Cliff.  458,  Fed.  Cas.  8505,  as  to  effect 
upon  proof  of  notice,  of  agreement  to  keep  mortgage  secret;  Murray  v. 
Chicago  etc.  R.  R.  Co.,  62  Fed.  41,  where  action  was  brought  to  recover 
back  alleged  unreasonable  rates  charged  for  transportation  of  freight; 
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Oatton  V.  Chicago  eto.  R.  R.  Co.,  96  Iowa,  142,  28  L.  B.  A.  566,  63  K.  W. 
599,  holding  that  there  can  be  no  recovery  in  State  court  for  discrim- 
inating rate  in  interstate  shipmenf ;  eoncnrring  opinion  in  Woodworth  v. 
Wilson,  11  La.  Ann.  404,  majority  holding  that  there  was  nothing  immoral 
in  contract  by  which  one  for  consideration  withdrew  application  for 
appointment  as  curator;  dissenting  opinion  in  Sandidge  v.  Sanderson,  21 
La.  Ann.  766,  majority  holding  contract  illegal,  only  as  to  that  part  con- 
cerning sale  of  slaves. 

Distinguished  in  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  426, 
48  C.  C.  A.  482,  holding  contract  which  is  not  illegal  will  be  enforced, 
although  it  may  incidentally  aid  one  in  evading  or  violating  the  law; 
Union  Elevated  R.  R.  Co.  v.  Nixon,  199  111.  243,  65  N.  E.  317,  upholding 
contract  to  use  personal  influence  to  obtain  the  consent  of  property 
holders  necessary  to  enable  city  council  to  pass  ordinance  authorizing  con- 
struction of  elevated  railroad;  Hyland  v.  Oregon  Hassam  Pav.  Co.,  74 
Or.  17,  L.  B.  A.  19150,  828,  144  Pac.  1164,  holding  contract  to  pay  for 
services  of  attorney  in  collecting  facts,  preparing  bill  and  explaining  it 
to  legislators  is  valid. 

Validity  of  lobbying  contracts.  Notes,  40  Am.  Doc.  624;  121  Am.  St 
Rep.  728,  738,  789. 

Contracts  for  services  void  as  against  public  policy^    Note,  66  Am. 

Dec.  507. 
Bribery.    Note,  97  Am.  Dec.  716. 

Validity  of  contract  for  contingent  compensation  in  procuring  legis- 
lation.   Note,  6  Ann.  Gas.  218. 

Validity  of  agreement  to  pay  for  services  in  procuring  contract  for 
sale  of  goods  to  public.    Note,  Ann.  Gas.  1913A,  298. 

Validity  of  contract  for  services  to  procure  legislation.  Note,  80 
L.  R.  A.  737. 

Validity  of  agreements  tending  to  influence  elections  or  appointments 
to  office.    Note,  61  L.  B.  A.  (N.  S.)  649. 

Act  of  February  26,  1853,  to  prevent  ftauds  upon  treasury  of  United 
States,  annuls  all  champertous  contracts  with  agents  of  private  claims. 

Approved  in  Thayer  v.  Pressey,  176  Mass.  236,  66  N.  E.  7,  holding  where 
government  had  recognized  rights  of  assignees  of  claim  by  passing  special 
act  making  judgment  recovered  by  them  foundation  of  appropriation, 
a-ssignment  was  valid  as  between  parties,  though  it  did  not  comply  with 
Rev.  Stats.  U.  S.,§3477;  Ball  v.  Halsell,  161  U.  S.  78,  86,  40  L.  Ed.  628, 
626,  16  Sup.  Ct.  556,  658,  where  plaintiff  had  agreed  to  prosecute  claims 
for  Indian  depredations  for  one-half  of  amount  allowed  by  government; 
Jones  v.  Blacklidge,  9  Kan.  568,  12  Am.  Rep.  605,  contract  for  prosecuting 
claim  for  injury  to  land. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Oag.  1119. 
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Oorporfttlonfl  are  not  dtizeiu  for  JvrlBdictional  pmposes,  hat  Federal  Jur- 
isdiction depends  on  citisenship  of  individaals  composing  the  oorporate'  body.* 
Approved  in  dissenting  opinion  in  Covington  Drawbridge  Co.  ▼.  Shep- 
herd, 21  How.  126,  16  L.  Ed.  41,  where  Daniels,  J.,  dissents  on  same 
gronnds  as  given  in  principal  case;  Dodge  v.  Woolsey,  18  How.  366,  15 
|L.  Ed.  416,  where  Campbell,  J.,  dissents  on  same  grounds. 

Right  to  equitable  relief  for  refusal  of  telegraph  company  to  furnish 
stock  quotations  for  gambling  purposes.    Note,  6  Ann.  Oas.  888.* 


16  Row.  354-369,  14  L.  Ed.  970,  HOBNEB  v.  BBOWN. 

Writ  of  right  to  recover  corporeal  hereditaments  in  fee  simple,'  being 
a  matter  of  State  process,  may  be  resorted  to  in  Federal  Circuit  Oourt»  though 
abolished  in  courts  of  State. 

Approved  in  Messinger  v.  Anderson,  171  Fed.  792,  96  C.  C.  A.  445,  hold- 
ing that  in  construction  of  will  no  duty  devolves  upon  Federal  court  to 
follow  State  court  decision  as  in  case  of  construction  of  statute,  unless  ' 
State  court  decision  is  declaratory  of  settled  law  of  State;  Derby  v. 
Jacques,  1  Cliff.  437,  Fed.  Cas.  3817,  holding  judgment  in  a  vnrit  of  entry 
in  State  court  a  bar  to  writ  of  right  in  Federal  court ;  Ex  parte  Boyd,  105 
U.  S.  651,  26  L.  Ed.  1202,  holding  party  recovering  judgment  in  Federal 
court  is  entitled  to  same  remedies  as  judgment  creditor  in  State  court; 
Barber  v.  Pittsburgh  etc.  R.  R.  Co.,  166  U.  S.  100,  41  L.  Ed.  938,  17  Sap. 
Ct.  491,  holding  single  decision  of  State  court  on  construction  of  words  of 
particular  devise  is  not  conclusive  evidence  of  law  of  State,  in  a  Federal 
court. 

Writ  of  right.    Note,  60  Am.  Dec.  174,  175. 

Judgment  of  nonsuit  decides  nothing  as  to  subject  matter,  and  plalntur 
may  reassert  it  in  another  suit.     • 

Approved  in  Bixler  v.  Pennsylvania  R.  Co.,  201  Fed.  555,  holding  entry 
in  State  court  of  compulsory  nonsuit  is  not  bar  to  suit  on  same  cause  of 
action  in  United  States  court;  Ex  parte  Loung  June,  160  Fed.  259,  260,. 
holding  commissioner's  judgment  in  Chinese  immigration  case  that  such 
Chinese  was  discharged  on  consent  of  United  States  attorney  is  not  adjudi- 
cation that  such  person  was  citizen  of  United  States  and  entitled  to  enter 
afterward;  Mclver  v.  Florida  Cent.  R.  R.  Co.,  110  Ga.  225,  36  S.  E.  776, 
holding  plaintiff  nonsuited  in  removed  cause  over  which  State  and  Federal 
courts  have  concurrent  jurisdiction  may  commence  new  suit  in  State  court ; 
Ordway  v.  Boston  etc.  R.  R.  Co.,  69  N.  H.  431,  45  Atl.  244,  holding  judg- 
ment on  involuntary  nonsuit  on  ground  that  plaintiff's  own  evidence 
showed  knowledge  of  danger  and  assumption  of  risk  is  judgment  on  merits 
barring  another  action;  Minton  v.  La  FoUette  Coal  etc.  R.  Co.,  117  Tenn. 
427,  11  L.  B.  A.  (N.  S.)  478,  101  S.  W.  181,  holding  failure  to  file  declara- 
tion does  not  preclude  plaintiff  from  bringing  second  suit^  Morrow  v.  At- 
lanta etc.  Ry.  Co.,  84  S.  C.  245,  19  Ann.  Oas.  1009,  66  S.  E.  193,  holding- 
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that  law,  authorizing  bringing  of  action  after  nonsuit,  did  not  authorize 
action  after  two  nonsuits;  Manhattan  Life  Ins.  Co.  v.  Broughton,  109  U.  S. 
125,  27  L.  Ed.  880,  3  Sup.  Ct.  100,  holding  judgment  of  nonsuit  could  not 
support  plea  of  res  adjudicata  or  have  any  weight  as  evidence  at  another 
trial ;  Gardner  v.  Michigan  Cent.  R.  R.  Co.,  150  U.  S.  356,  37  L.  Bd.  1109, 
14  Sup.  Ct.  142,  where  plaintiff  was  nonsuited  in  State  court,  after  appeal, 
and  new  trial  ordered;  Badger  v.  Badger,  1  Cliff.  245,  Fed.  Cas.  717,  hold- 
ing dismissal  of  bill  in  equity  granted  on  plaintiff's  motion  without  objec- 
tion, no  bar  to  subsequent  action;  Keller  v.  Stolzenbach,  20  Fed.  48, 
holding  decree  dismissing  bill  for  failure  to  reply  to  plea,  not  conclusive; 
Anderson  v.  Gregory,  43  Conn.  64,  holding  judgment  of  nonsuit  not  a  bar, 
even  where  plea  of  setoff  was  filed  in  prior  suit;  State  v.  Anderson,  26 
Pla.  262,  8  South.  6,  applying  rule  where  a  former  suit  had  been  dismissed 
without  prejudice ;  Smith  v.  Floyd  County,  85  Ga.  423,  11  S.  E.  850,  hold- 
ing, under  the  code,  nonsuit  no  estoppel;  Pendergrass  v.  York  Mfg.  Co., 
76  Me.  514,  holding  prior  suit  no  bar,  dismissed  after  careful  review  of 
testimony;  Hayes  v.  Collins,  114  Mass.  56,  holding  judgment  for  costs  upon 
petition  for  review  not  a  bar  to  a  new  petition ;  West  v.  McMuUen,  112  Mo. 
410,  20  S.  W.  629,  holding  order  setting  aside  judgment  of  nonsuit  rein- 
stated cause  for  trial;  Water  Works  Co.  v.  School  Dist.,  23  Mo.  App.  235, 
holding  order  overruling  motion  to  set  aside  nonsuit  is  not  conclusive  of 
merits;  Cheney  v.  Cooper,  14  Neb.  418,  16  N.  W.  472,  where  former  suit 
pleaded  in  bar  had  been  dismissed  without  a  hearing  on  merits  held  no 
estoppel ;  Robinson  v.  Merchants'  etc.  Transp.  Co.,  16  R.  I.  639, 19  Atl.  114, 
holding  present  suit  not  barred  by  prior  judgment  of  nonsuit;  Lippincott 
V.  Shaw  Carriage  Co.,  25  Fed.  587,  arguendo. 

Distinguished  in  Weeks  v.  McPhail,  129  N.  C.  75,  39  S.  E.  733,  holding 
partition  decree  reciting  that  it  is  on  merits  will  not  be  construed  as  non- 
suit because  it  orders  petition  dismissed ;  United  States  v.  Parker,  120  U.  S. 
95,  30  L.  Ed.  604,  7  Sup.  Ct.  458,  holding  judgment  of  dismissal,  based  upon 
agreement  of  parties,  a  judgment  on  the  merits  and  bar  to  another  action ; 
Bledsoe  v.  Erwin,  33.  La.  Ann.  619,  620,  holding  suit  dismissed  at  plaintiff's 
costs  without  reserve  for  renewal  of  action,  conclusive. 

Judgment  of  nonsuit  as  res  adjudicata.    Note,  49  Am.  St.  Bep.  838. 
What  facts  are  not  res  adjudicata  though  apparently  found  by  court. 

Note,  96  Am.  Dec.  778. 
Judgment  of  nonsuit  or  dismissal  in  one  jurisdiction  as  bar  to  action 

in  another.    Note,  19  Ann.  Oas.  1017. 

Konsolt  upon  agreed  statement  of  facts  has  same  effect  as  nonsuit  for 
nonappearance,  delay  or  mistake. 

Approved  in  Kelly  v.  Milan,  21  Fed.  863,  holding  consent  decree  entered 
upon  agreed  statement  of  facts,  and  compromise,  not  binding^  to  validity 
o^  bonds  in  question;  Mandeville  v.  Reynolds,  68  N.  Y.  543,  holding  plain- 
tiff not  concluded  by  an  order  entered  upon  stipulation  of  his  attorney, 
showing  satisfaction  of  judgment. 
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Limited  in  Derby  v.  Jacqu^,  1  Cliff.  432,  Fed.  Gas.  3817,  holding  judg*- 
ment  on  agreed  statement  of  facts  a  bar  where  it  provided  for  further  or- 
ders by  the  court,  without  restriction. 

Revocation  of  will   by  subsequent  will,   and  revival  of  former  by 
destruction  of  latter.    Note,  87  L.  B.  A.  578. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Dred  Scott  v.  Sandford^ 
19  How.  ^3,  15  L.  £d.  788,  discussing  argument  of  counsel  in  principal 
case  on  question  of  State  laws  being  rules  of  decision  in  Federal  oonrts. 

16  How.  369-415,  14  L.  Ed.  977,  FIQUA  BRANCH  OF  STATE  BANK  OF 
OHIO  V.  KNOOF. 

Act  of  1845,  of  Ohio,  requiring  banks  to  set  off  certain  part  of  dividends 
for  use  of  State  in  lien  of  all  other  taxes  is  contract  as  to  banks  chartsred 
under  it,  protected  by  the  Federal  Oonstitution,  and  not  law  merely  pre- 
scribing rale  oi  taxation. 

Approved  in  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276,  62  L.  Ed. 
1059,  28  Sup.  Ct.  630,  holding  fact  that  railway  company  has  agreed  to  pay 
for  use  of  streets  does  not  of  itself  prevent  exaction  of  license  tax;  Atkin 
V.  Kansas,  191  U.  S.  207,  221,  48  L.  Ed.  148,  24  Sup.  Ct.  124,  upholding 
Kan.  Gen.  Stats.  1901,  §§  3827-3829,  known  as  eight-hour  law;  Larabee  v. 
\  DoUey,  175  Fed.  390,  holding  void  Kansas  bank  guaranty  act  of  1909; 
Board  of  Trustees  v.  Berryman,  166  Fed.  117,  holding  that  provision  of 
charter  of  educational  corporation  granted  by  legislative  exempting  prop- 
erty thereof  from  taxation  includes  property  used  as  source  of  income; 
Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  803,  discuss- 
inf*;  question  of' vested  rights  of  foreign  corporation  purchasing  property 
of  domestic  railroad  under  statute  permitting  it  to  do  so;  Skaneateles, 
W.  W.  Co.  V.  Skaneateles,  161  N.  Y.  167,  55  N.  E.  565,  holding  Laws  1887^ 
c.  181,  as  amended  by  Laws  1894,  c.  284,  authorizing  city  to  tax  water 
company  and  fix  water  fates  void,  as  destroying  value  of  company's  propH 
erty  by  means  other  than  competition;  Home  of  the  ^Friendless  v.  Rouse, 
8  Wall.  438,  19  L.  Ed.  498,  holding  State  of  Missouri  had  exempted  prop- 
erty of  corporation  from  taxation  by  contract;  Davis  v.  Gray,  16  Wall. 
232,  21  L.  £d.  457  (affirming  1  Woods,  423,  Fed.  Cas.  5715),  holding  an 
'  act  of  incorporation  of  railroad,  and  also  land  grant,  to  constitute  con- 
tracts ;  Farrington  v,  Tennessee,  95  U.  S.  690,  24  L.  EdL  561,  holding  taxes 
upon  bank  irrevocably  fixed  by  charter;  New  Orleans  Gas  Light  Co.  v. 
Louisiana  Light  etc.  Co.,  115  U.  S.  665,  29  L.  Ed.  522,  6  Sup.  Ct.  260,  hold- 
ing State  bound  by  grant  of  exclusive  right  to  supply  gas  to  a  city;  Sala 
v.  New  Orleans,  2  Woods,  194,  Fed.  Cas.  12,246,  holding  State  bound  by 
act  incorporating  bank,  whereby  it  acquired  rights  to  operate  and  sell 
waterworks;  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods  242,  Fed. 
Cas.  8541,  holding  that  charter  to  lottery  company  was  a  contract  and 
could  not  be  repealed;  Arkansas  v.  County  Court,  19  Ark.  367,  an  act 
exempting  swamp-lands   from  taxation  and  accepted,   held  irrepealable ; 
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English  V.  Oliver,  28  Ark.  334,  holding  State  and  municipality  bound  to  re- 
ceive treasurer's  certificates  in  payment  for  all  State,  county  and  municipal 
taxes ;  Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  Ter.  13,  12  N.  W. 
564,  holding  lands  of  railroad  exempt  by  virtud  of  charter ;  State  v.  Bank  of 
Smyrna,  2  Houst.  116,  78  Am.  Dec.  701,  holding  banl^  exempt  as  stipulated 
in  charter,  but  not  beyond  that;  Georgia  v.  G^rgia  R.  &  Banking  Co., 
54  6a.  426,  holding  stock  of  railroad  exempt  by  charter  contract ;  State 
of  Georgia  v.  Western  etc.  R.  R.  Co.,  66  Ga.  567,  holding  State  bound  by 
lease  not  to  exact  payment  of  any  other  sum  of  money  than  monthly  ren- 
tal; Franklin  County  Court  v.  Deposit  Bank,  87  Ky.  382,  9  S.  W.  214, 
holding  State  bound  by  charter  to  bank  to  receive  specific  tax  in  lieu  of 
all  other  taxes;  State  v.  Toung,  29  Minn.  539,  9  N.  W.  747,  holding  State 
bound  by  constitutional  amendment  providing  for  loan  to  railroad  com- 
panies of  bonds  of  the  State;  Mechanics'  Bank  v.  City  of  Kansas,  73  Mo. 
558,  holding  banks  exempted  from  paying  certain  taxes  by  statutory  pro- 
vision ;  State  etc.  R.  R.  v.  Douglass,  Receiver,  34  N.  J.  L.  85,  holding  tax 
regulated  by  charter;  Sebastian  v.  Covington  etc.  Bridge  Co.,  21  Ohio  St. 
459,  holding  act  confirming  charter  to  be  a  franchise  in  nature  of  a  com- 
pact; State  V.  Bank  of  Commerce,  95  Tenn.  231,  31  S.  W.  995,  charter  pro- 
viding for  tax  in  lieu  of  all  other  taxes ;  Brownsville  v.  Basse,  36  Tex.  501, 
holding  that  act  granting  lands  to  city  could  not  be  r^^aled ;  Houston  etc. 
R.  R.  Co.  V.  Commissioner,  36  Tex.  434,  holding  State  bound  by  railroad 
charters  to  deliver  deeds  to  certain  sections  of  land;  Chenango  Bridge  Co. 
V.  Binghamton  Bridge  Co.,  27  N.  Y.  92,  113,  119,  holding,  however,  that 
certain  exclusive  privil^es  claimed  by  plaintiff  had  not  been  granted  by 
charter;  Stone  v.  Farmers'  Loan  etc.  Co.,  116  U.  S.  328,  29  L.  Ed.  643, 
6  Sup.  Ct.  343,  holding  that  State  had  not  granted  away  its  rights  to  limit 
railroad  charges  and  tolls;  Walcott  v.  People,  17  Mich.  82,  holding  State 
had  constitutional  right  to  impose  specific  tax  on  express  company;  Cam- 
blos  V.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1107,  construing  railroad 
charter;  Thompson  v.  Commonwealth,  81  Pa.  322,  holding  that  the  abol- 
ishment of  office  of  commissioners  did  not  impair  obligation  of  contracts 
of  indebtedness  incurred  by  State;  McKinney  v.  Memphis  etc.  Hotel  Co., 
12  Heisk.  119,  holding  that  rate  of  interest  on  bonds  should  be  uniform. 

Distinguished  in  Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  440,  14  L.  £d. 
1007,  holding  that  insurance  companies  were  not  entitled  to  privileges  of 
banks  under  act  of  1845;  Williamson  v.  New  Jersey,  130  U.  S.  199,  32 
L.  Ed.  919,  9  Sup.  Ct.  457,  holding  grant  of  power  of  taxation  to  township 
is  not  a  contract,  and  is  subject  to  revocation;  Shelby  County  v.  Union 
&  Planters'  Bank,  161  U.  S.  155,  40  L.  Ed.  653,  16  Sup.  Ct.  560,  holding 
that  exemption  in  charter,  while  applying  to  shares  of  stock  in  hands  of 
shareholders,  did  not  extend  to  capital  stock  of  corporation  or  its  surplus; 
Floyd  V.  Blanding,  54  Cal.  46,  holding  fixing  of  water  front  by  legislature 
was  not  a  contract,  and  line  could  be  changed  by  subsequent  legislation; 
Winchester  etc.  Turnpike  Co.  v.  Croxton,  98  Ky.  746,  S3  L.  B.  A.  190,  34 
S.  W.  620,  holding  fixing  of  toll  rate  by  legislature  was  not  an  abandon- 


16  How>369-415  NOTES  ON  U.  S.  REPORTS.  792 

ment  of  future  regulation;  New  Orleans  v.  Orleans  R.  R.  Co.,  42  La.  Ann. 
6,  21  Am.  St.  Rep.  366,  7  South.  59,  holding  exemption  from  license  tax 
could  not  be  implied  from  fact  that  bonus  was  given  for  franchise;  East 
Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  282,  2  Am.  Rep.  91,  holding 
act  offering  bounties  tp  salt  companies  did  not  create  a  contract;  Manisteo 
etc.  R.  R.  Co.  V.  Commissioner  of  Railroads,  118  Mich.  352,  76  N.  W. 
634,  holding  general  law  exempting  railroads  for  limited  time  did  not 
create  a  contract;  Franklin  Society  v.  Manchester,  60  N.  H.  350,  holding 
similarly  as  to  church  prox)erty;  Matter  of  Lee's  Bank,  21  N.  T.  14,  where 
legislature  had  reserved  right  to  amend  charter  affecting  stockholders' 
liability;  "People  v.  Roper,  35  N.  Y.  633,  holding  statute  repealable  exempt- 
ing certain  property  without  consideration;  Iron  City  Bank  v.  Pittsburg, 
37  Pa.  St.  346,  where  right  to  amend  charters  was  reserved  in  Constitu- 
tion ;  Bi»TOughs  V.  Peyton,  16  Gratt.  491,  492,  holding,  one  allowed  to  pro- 
vide substitute  in  military  service,  not  exempt  from  duty  under  subsequent 
law;  dissenting  opinion  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  608, 
45  L.  Ed.  692,  21  Sup.  Ct.  501,  construing  power  given  to  cities  by  Illinois 
.act  of  1872,  empowering  them  to  contract  with  water  companies  to  supply 
water  for  period  not  exceeding  thirty  years  at  such  rates  as  council  might 
fix  by  ordinance ;  dissenting  opinion  in  Ward  v.  Southern  Mut.  Ins.  Co.,  112 
Ga.  596,  37  S.  E.  902,  majority  holding  provision  in  insurance  company's 
charter  to  effect  that  it  cannot  insure  property  for  more  than  three-quar- 
ters of  its  value  was  not  a  contract;  Cooper  Hospital  v.  Camden,  68  N.  J.  L. 
695,  54  Atl.  421,  arguendo. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Oaa.  682. 

Municipal  corporation,  In  which  is  vested  some  portion  of  admlnlHtration 
of  government,  may  be  changed  at  will  of  legislature. 

Approved  in  Byars  v.  State,  2  Okl.  Cr.  494,  Ann.  Oas.  1912A,  765,  102 
Pac.  809,  holding  that  it  is  within  power  of  State  to  prescribe  conditions 
upon  which  it  will  permit  public  work  to  be  done  on  behalf  of  itself,  its 
counties  or  municipalities;  Mayor  etc.  of  South  Morgantown  v.  Morgan- 
town,  49  W.  Va.  731,  40  S.  E.  16,  upholding  Acts  1901,  c.  144,  incorporating 
city  of  Morgantown  and  repealing  charters  of  towns  included  in  territory 
covered  by  city;  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Com.,  153 
Wis.  619,  Ann.  Gas.  1915A,  911,  L.  R.  A.  1915F,  744,  142  N.  W.  499,  hold- 
ing city  was  not  empowered  to  make  contract  with  street  railway  company 
fixing  rates  of  fare  which  could  not  be  changed  by  legislature;  dissenting^ 
opinion  in  State  v.  Cantwell,  142  N.  C.  616,  9  Ann.  Gas.  141,  8  L.  B.  A. 
(N.  8.)  498,  55  S.  E.  824,  majority  holding  that  private  acts  granting  cer- 
tain exemptions  from  jury  duty  was  not  a  contract  which  could  not  be 
revoked ;  Meyer  v.  Muscatine,  1  Wall.  393,  17  L.  Ed.  567,  holding  legisla- 
ture had  power  to  authorize  city  to  issue  bonds;  Jones  v.  Pensacola,  13 
Fed.  Cas.  1005,  holding,  surrender  of  charter,  under  authority  of  legisla- 
ture, dissolved  municipal  corporation  of  Pensacola;  Blessing  v.  Qalveston, 
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42  Tex.  668,  holding  legislature  had  power  to  create  local  municipal  tribu- 
nals as  an  essential  necessity;  Coolidge  v.  Brookline,  114  Mass.  597,  hold- 
ing town  had  no  power  to  raise  money  by  taxation  to  prevent,  before  the 
l^slature,  a  change  in  its  boundaries ;  dissenting  opinion  in  Wells  v.  Cole, 
27  Ark.  614,  majority  holding  legislature  cannot  compel  counties  to  receive 
State  certificates  of  indebtedness  in  payment  of  taxes;  dissenting  opinion 
in  Chicago  City  R.  R.  Co^  v.  People,  73  111.  552,  majority  holding  city  could 
waive  condition  as  to  time  for  completing  railroadj  where  State  had  not 
imposed  the  condition. 

State,  in  exempting  certain  property  from  taxation,  does  not  relinqulBh 
part  of  its  sovereign  power. 

Approved  in  Keith  v.  State  Funding  Board,  127  Tenn.  447,  Ann.  Oas. 
1914B,  1145,  155  S.  W.  143,  holding  act  authorizing  issue  and  sale  of 
State  bonds  and  providing  they  shall  be  exempt  from  taxation  is  un- 
constitutional. 

Exemption  of  property  from  taxation  is  question  of  policy  and  not  of 
power. 

Approved  in  Wells  v.  Central  Vermont  R.  R.  Co.,  14  Blatchf.  430,  Fed. 
Gas.  17,390,  holding  statute  valid  exempting  railroad  property  from  taxa- 
tion; State  V.  Bank  of  Smyrna,  2  Houst.  116,  78  Am.  Dec.  701,  holding 
valid,  stipulations  in  charter  exempting  bank  from  certain  taxes;  Life 
Ins.  Co.  V.  Debolt,  16  How.  446,  14  L.  Ed.  1009,  holding  that  insurance 
companies  were  not  entitled  to  same  exemptions  as  banks  under  laws  of 
Ohio. 

Constitutionality  of  assessments  and  taxes.    Note;  55  Am.  Dec.  287. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  683,  684. 

Exemption  from  taxation  or  assessments  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am.  St. 
Rep.  848. 

Power  of  State  legislature  to  exempt  from  taxation.  Note,  19  L.  B.  A. 
77. 

Bight  set  np  under  grant  of  privileges  or  franchises  from  State  must 
clearly  appear,  and  cannot  be  presumed. 

Approved  in  Arkansas  v.  County  Court,  19  Ark.  366,  >construing  grant, 
exempting  lands  from  taxation,  in  favor  of  State;  Burroughs  v.  Peyton, 
16  Gratt.  494,  grant  of  privilege  to  enable  one  to  provide  substitute  in 
military  service;  dissenting  opinion  in  Chenango  Bridge  Co.  v.  Binghamton 
etc.  Co.,  27  N.  Y.  114,  majority  finding  in  favor  of  State. 

State  has  power  to  make  contract  which  shall  bind  It  in  future,  but  not 
to  annul  or  Impair  it. 

Approved  in  Von  Hoffman  v.  Quincy,  4  Wall.  554,  18  L.  Ed.  410,  hold- 
ing State  had  power  to  authorize  municipality  to  issue  bonds,  and  to  levy 
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necessary  taxes  to  meet  them';  Tennessee  ete.  R.  R.  Co.  ▼.  Moore,  36  Ala. 
386,  holding  State  bound  by  a  contract  to  loan  money  in  aid  of  constmc- 
tion  of  railroad;  Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  Ter. 
13,  12  N.  W.  564,  and  State  of  Georgia  v.  Georgia  R.  '&  Banking  Co.,  54 
Ga.  426,  both  holding  State  had  power  to  exempt  property  from  taxation; 
Bank  v.  Albany,  11  Ind.  141,  holding  exercise  of  power  exempting  bank 
from  taxation  is  constitutional;  Redlon  v.  Barker,  4  Kan.  387,  96  Am. 
Dec.  179,  contract  to  print  "General  Statutes"  for  a  year;  Robertson  v. 
Land  Commissioner,  44  Mich.  278,  6  N.  W.  661,  holding  State  could  not 
alter  terms  of  contract  of  sale,  but  in  absence  of  stipulation  it  might  tax 
lands  sold  to  individuals;  Coit  v.  Grand  Rapids,  115  Mich.  496,  73  N.  W. 
812,  holding  city  bound  by  contract  not  to  assess  land  injured  by  con- 
struction of  sewer;  Scotland  County  v.  Missouri  etc.  R.  R.  Co.,  65  Mo. 
134,  holding  legislature  had  power  to  exempt  property  from  taxation; 
North.  Pac.  R.  R.  Co.  v.  Carland,  5  Mont.  187,  3  Pac.  155,  holding  Con- 
gress had  power  to  exempt  property;  Northern  Pac.  R.  R.  Co.  v.  Barnes, 
2  N.  D.  339,  51  N.  W.  393,  holding  State  has  power  to  classify  corpora- 
tions for  purposes  of  taxation,  on  basis  of  contract;  Salt  Co.  v.  East  Sa^^- 
naw,  13  Wall.  376,  20  L.  Ed.  613  (affirming  19  Mich.  282,  283,  2  Am.  Bep. 
91,  92),  holding  that  act  exempting  corporations  from  taxes,  and  oiTering 
bounties,  was  not  a  contract;  Erie  R.  R.  Co.  y.  Pennsylvania,  21  Wall.  498, 
22  L.  Ed.  598,  holding  an  act  levying  tax  on  railroad  was  not  a  contract, 
surrendering  power  to  lay  further  taxes;  Farris  v.  Vannief,  6  Dak.  Ter. 
213,  3  L.  R.  A.  724,  42  N.  W.  41,  holding  that  legislature  could  exempt  real 
estate  of  unorganized  counties  from  taxation;  dissenting  opinion  in  Bar- 
bour V.  Louisville  Board  of  Trade,  82  Ky.  664,  majority  holding  act  ex- 
empting real  estate  of  board  of  trade  from  taxation  unconstitutional; 
dissenting  opinion  in  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich. 
290,  majority  holding  that  State  had  not  bound  itself  not  to  discontinue 
exemptions;  dissenting  opinion  in  Mississippi  Mills  v.  Cook,  56  Miss.  71, 
majority  holding  that  power  to  exempt  corporations  from  taxation  was 
limited  by  State  Constitution;  dissenting  opinion  in  Lynn  v.  Polk,  8  Lea, 
318,  majority  holding  void  an  act  allowing  coupons  on  State  bonds  to  be 
received  in  payment  of  taxes. 

Limited  in  Mott  v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  31,  72  Am.  Dec. 
677,  holding  legislature  did  not  have  power  to  exempt  railroad  from 
taxation  forever. 

Federal  government  has  no  power  to  regulate  internal  concerns  of  State, 
which  are  subjects  of  contract,  but  when  contracts  growing  ont  of  them  axe 
impairecl  hy  act  of  State,  the  Federal  court  may  Inquire  whether  act  com- 
plained of  is  in  violation  of  them. 

Approved  in  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  475,  44  L.  Ed. 
551,  20  Sup.  Ct.  396,  holding  Federal  question  raised  where  government 
granted  land  to  State  for  construction  of  canals  which  should  remain 
forever  public  highways  for  use  of  United  States,  and  afterward  State 
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abandoned  some  canals;  Larabee  v.  DoUey,  175  Ped.  381,  holding  void 
Kansas  bank  guaranty  law  of  1909,  as  against  nonconsenting  stockholder 
of  bank  organized  prior  to  act;  Davis  v.  Gray,  16  Wall.  220,  21  L.  Ed.  458, 
sustaining  Federal  jurisdiction  where  validity  of  acts  of  State  of  Texas, 
disposing  of  plaintiff's  lands,  was  drawn  in  question;  Louisville  etc.  R.  R. 
Co.  v.  Palmes,  109  U.  S.  266,  27  L.  Ed.  926,  3  Sup.  Ct.  201,  holding  that 
legislature  of  Florida  had  not  the  j)ower  to  exempt  its  railroad  property 
from  taxation,  hence  no  contract ;  New  Orleans  Water  Works  v.  Louisiana 
Sugar  Co.,  125  U.  S.  36,  31  L.  Ed.  614,  8  Sup.  Ct.  751,  denying  jurisdic- 
tion where  State  court  decides  contract  rights  independently  of  subsequent 
State  law;  Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  532,  inquiring  into 
validity  of  act  of  municipality  to  which  legislature  had  delegated  powers; 
State  of  Georgia  v.  Atkins,  35  Ga.  317,  I'Abb.  (U.  S.)  25,  Fed.  Cas.  5350, 
holding  State  may  sue  in  Federal  court  to  restrain  collection  of  revenue 
tax  by  United  States;  Cutting  v.  Gilbert,  5  Blatchf.  263,  Fed.  Cas.  3519,  an 
action  respecting  internal  revenue  law;  Bond  Debt  Cases,  12  S.  C.  271, 
examining  question  of  validity  of  certain  contracts  in  light  of  Supreme 
Court  decisions. 

Distinguished  in  State  v.  Doyle,  40  Wis.  212,  213,  214,  holding  Federal 
court  had  no  jurisdiction  to  restrain  Secretary  of  State  from  revoking 
license  to  foreign  insurance  company.       \ 

Established  constmction  of  a  statute  of  a  State  Is  received  as  part  of 
the  statute  by  the  Federal  courts. 

Approved  in  Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  352,  holding  that 
under  settled  construction  by  Supreme  Court  of  Pennsylvania  upon  acts 
giving  right  of  action  for  wrongful  death,  such  acts  do  not  give  right  of 
action  to  nonresident  alien;  dissenting  opinion  in  Dred  Scott  v.  Sand- 
ford,  19  How.  604,  16  L.  Ed.  784,  majority  holding  question  of  freedom 
acquired  by  slaves  settled  by  decisions  of  highest  court  of  Missouri; 
Louisville  etc.  R.  R.  Co.  v.  Palmes,  10&  U.  S.  256,  27  L.  Ed.  926,  3  Sup. 
Ct.  201,  refusing  to  follow  single  decision  of  State  court  declaring  cor- 
poration exempt  from  taxation  by  statute. 

Distinguished  in  Talcott  v.  Township  of  Pine  Grove,  1  Flipp.  128,  129, 
Fed.  Cas.  13,735,  refusing  to  follow  State  decision  based  on  reasons  of 
general  operation  and  invalidating  past  contracts. 

Act  of  1851,  of  Ohio»  under  which  higher  tax  is  assessed  on  bank  than 
stipulated  In  its  charter  granted  under  act  of  1846,  is  violation  of  contract, 
and  pro  taato  void. 

Approved  in  Dodge  v.  Woolsey,  18^ow.  346,  358,  360,  15  L.  Ed.  407, 
412,  413,  holding  similar  act  unconstitutional  in  action  brought  by  a 
stockholder;  Mechanics  &  Traders'  Bank  v.  Debolt,  18  How.  383,  15  L.  Ed. 
460,  and  Mechanics  &  Traders'  Bank  v.  Thomas,  18  How.  385,  15  L.  Ed. 
460,  adopting  decision  of  principal  case ;  Jefferson  Branch  Bank  v.  Skelly, 
1  Black,  442,  448,  17  L.  Ed.  177,  179,  Franklin  Branch  Bank  v.  State,  1 
Black,  475^  17  L.  Ed.  180,  and  Wright  v.  Sill,  2  BUck,  544,  17  L.  Ed.  333, 
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affirming  again  nnconstitationlility  of  this  law;  Farrington  ▼.  Tennessee, 
95  U.  S.  690,  24  L.  Ed.  561,  holding  void  a  tax  added  to  that  fixed  by 
charter  of  bank;  Gray  v.  Davis,  1  Woods,  424,  Fed.  Cas.  5715,  holding 
constitutional  provision  void  annulling  grant  of  land  to  railroad;  Louisi- 
ana State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  254,  Fed.  Cas.  8541,  hold- 
ing charter  to  lottery  company  could  not  be  repealed;  Corbin  v.  Board 
of  Commrs.,  1  McCrary,  527,  3  Fed.  362,  declaring  void  an  act  destrojring 
rights  given  by  previous  law  to  purchaser  at  tax  sale;  Tucker  v.  Russell, 
82  Fed.  265,  holding  inoperative  an  act  altering  manner  of  voting  fixed 
in  charter  of  corporation;  Arkansas  v.  County  Court,  19  Ark.  372,  374, 
holding  act  imposing  taxes  on  exempted  swamp-lands  repugnant  to  Con- 
stitution; Jacoway  v.  Denton,  25  Ark.  646,  holding  provision  of  Con- 
stitiition  void  impairing  obligation  of  slave  contracts;  Edwards  v.  Jagers, 
19  Ind.  413,  hoMing  act  authorizing  sale  of  seminary  violated  its  charter; 
Redlon  v.  Barker,  4  Kan.  384,  96  Am.  Dec.  177,  holding  act  void  provid- 
ing for  award  of  printing  contract  to  other  than  contractor  under  pre- 
vious statute;  State  v.  Young,  29  Minn.  539,  9  N.  W.  747,  holding  consti- 
tutional amendment  invalid  affecting  the  security  of  State  railroad  bonds; 
State  V.  Auditor,  5  Ohio  St.  446,  and  Ross  County  Bank  v.  Lewis,  5  Ohio 
St.  449,  holding  that  certain  acts  violated  rights  acquired  by  banks  or- 
ganized under  above  law  of  1845;  Lynn  v.  Polk,  8  Lea,  177,  259,  holding 
void  "an  act  to  compromise  and  settle  bonded  indebtedness  of  State  of 
'Tennessee";  Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  447,  14  L.  £d.  1010, 
holding  that  insurance  companies  came  within  operation  of  act  of  1851; 
Pearsall  v.  Great  Northern  R.  R.  Co.,  161  U.  S.  662,  40  L.  Ed.  848,  16 
Sup.  Ct.  709  (reversing  73  Fed.  936),  holding,  where  general  power  to 
consolidate,  granted  by  charter,  remains  unexecuted,  legislature  may  de- 
clare that  power  shall  not  extend  to  piarallel  or  competing  lines;  Alpers 
V.  San  Francisco,  12  Sawy.  640,  32  Fed.  508,  holding,  however,  that  court 
cannot  restrain  passage  of  an  unconstitutional  act;  Stevens  v.  St.  Mary's 
School,  144  111.  352,  36  Am.  St.  Rep.  447,  18  L.  R.  A.  837,  32  N.  E.  967, 
and  Des  Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  510,  24  Am.  R^. 
759,  holding  courts  will  not  interfere  with  passage  of  unconstitutional 
orders  or  ordinances ;  Jenkins  v.  Cbarlestown,  6  S.  C.  398,  22  Am.  Rep.  19, 
but  holding  that  there  was  no  implied  contract  that  city  would  not  tax 
its  own  stock;  dissenting  opinion  in  Matheny  v.  Golden,  5  Ohio  St.  428, 
majority  folding  lands  of  university  exempted  by  charter  contract. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
41,  105  Am.  St.  Rep.  702,  4  Ann.  Gas.  381,  5Q  L.  Ed.  77,  25  Sup.  Ct.  715, 
N.  Y.  Laws,  1899,  c.  712,  imposing  special  franchise  tax,  does  not  impair 
obligation,  of  contract  granting  right  to  operate  street  railroad  in  con- 
sideration of  payment  of  part  earnings;  Pennsylvania  College  Cases,  13 
Wall.  214,  20  L.  Ed.  563,  where  there  was  implied  reservation  in  charter 
that  it  might  be  altered  by  act  of  legislature;  East  Saginaw  Salt  Mfg. 
Co.  V.  East  Saginaw,  13  WaU.  376,  378,  20  L.  Ed.  613.  614,  holding  an  act 
exempting  from  taxation,  and  offering  bounty  to  all  corporations  of  a 
certain  class,  is  not  a  contract,  and  may  be  repealed  at  any  time;  New 
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Orleans  etc.  R.  R.  Co.  ▼.  New  Orleans,  143  XT.  S.  195,  86  L.  Ed.  122,  12 
Sup.  Ct.  407,  holding  ordinance  imposing  license  ta^i:  on  railroad  did  not 
impair  obligation  of  contract  by  which  city  sold  franchise,  etc.;  Grand 
Lodge  V.  New  Orleans,  166  U.  S.  146,  41  L.  Ed.  952,  17  Snp.  Ct.  524,  hold- 
ing Constitution  repealed  an  act  granting  gratuitous  exemption  from 
taxation  to  masonic  lodge ;  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf . 
462,  Fed.  Cas.  6443,  reviewing  authorities  and  holding  that  by  virtue  of 
Constitution  and  statute  legislature  could  amend  charter  gpranting  ex- 
emption from  taxation;  Minot  v.  Philadelphia  etc.  R.  R.  Co.,  2  Abb. 
(U.  S.)  337,  Fed.  Cas.  9645,  holding  bonus  given  by  corporation  for 
charter  does  not  secure  it  £Tom  future  taxation;  Northern  Bank  v.  Stone, 
88  Fed.  423,  where  State  had  reserved  generally  the  right  to  amend  char- 
ters, held  to  apply  to  extension  of  .pre-existing  charters ;  Reed  ft  Co.  v. 
Beall,  42  Miss.  486,  sustaining  act  taxing  licenses,  where  there  was  nothing 
in  latter  exempting  them;  Washington  University  v.  Rowse,  42  Mo.  321, 
holding  gratuitous  exemption  granted  to  university  might  be  revoked  by 
subsequent  legislation. 

Doubted  in  £x  parte  House,  36  Tex.  85,  as  to  whether  people  could 
repeal  examption  from  jury  duty  gpranted  by  charter  to  fire  company. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  38,  41,  61,  68,  108. 

Sovereign  political  power  Is  not  subject  of  contract,  and  cannot  be  placed 
beyond  reach  of  future  legislation. 

Approved  in  Ex  parte  Tate,  39  Ala.  261,  holding  Confederate  Congress 
-could  not  grant  irrepealable  exemptions  from  military  service;  Washing- 
ton University  v.  Rowse,  42  Mo.  322,  holding  that  gratuitous  exemption 
granted  university  was  repealable  at  any  time;  Wilmington  etc.  R.  R. 
Co.  V.  Alsbrook,  110  N.  C.  146,  14  S.  E.  653,  holding  exemption  of  main 
line  did  not  extend  to  branch  roads;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H. 
47,  36  Atl.  634,  as  to  powers  of  legislatures  as  agents  of  sovereignty; 
dissenting  opinion  in  Clarke  v.  Tyler,  30  Gratt.  147,  majority  holding  fines 
could  be  paid  in  State  coupons,  according  to  act  providing  for  funding 
of  public  debt. 

Ctoneral  regulations  affecting  public  order  of  administrative  arrange- 
meiita  of  the  State  must  overrule  individual  calculations;  it  is  only  where 
rights  have  vested  under  laws,  that  citisen  can  claim  protection. 

Approved  in  Esser  v.  Spaulding,  17  Nev.  306,  30  Pac.  899,  holding  that 
legislature  had  right  to  direct  application  of  future  revenues  of  counties, 
and  creditor  had  no  vested  rights  in  funds;  Burroughs  v.  Peyton,  16  Gratt. 
492,  holding  that  one  providing  substitute  was  not  ever  after  exempt 
from  military  duty;  Martin  v.  Snowden,  18  Gratt.  115,  where  Congress 
altered  terms  upon  which  lands  might  be  redeemed,  held  valid. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  570. 
Interest  on  unliquidated  damages.    Note^  28  L.  R.  A.  (N.  S.)  76. 
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Miscellaneous.  Cited  in  Ohio  life'  Ins.  Co.  ▼.  Debolt,  16  How.  441, 
442,  443,  14  L.  Ed.  1007,  1008,  where  Justice  Catron  affirms  his  views, 
stated  in  dissenting  opinion  in  principal  case ;  dissenting  opinion  in'  Dodge 
V.  Woolsey,  18  How.  369,  376,  15  L.  Ed.  417,  420,  where  Justice  Campbell 
dissents  on  same  grounds  as  given  in  principal  case  as  to  same  subject 
matter;  Mechanics'  Nat.  Bank  v.  Debolt,  18  How.  383,  15  L.  Ed.  460,  and 
Mechanics'  Bank  v.  Thomas,  18  How.  385,  15  L.  Ed.  460,  following  prin- 
cipal case  in  toto;  Hancock  v.  Walsh,  3  Woods,  360,  Fed.  Cas.  6012; 
dissenting  opinion  in  Lowry  v.  Thompson,  25  S.  C.  431,  1  S.  E.  152,  and 
New  Orleans  v.  Baltimore,  13  La.  Ann.  162,  on  matter  of  parties  to  suit; 
Hart  V.  Burke,  33  La.  Ann.  504,  erroneously;  Piqua  Bank  v.  Knoop,  6 
Ohio  St.  342,  second  suit  between  same  parties. 

16  How.  41^451,  14  Ii.  Ed.  997,  OHIO  UFE  INa  ft  TRUST  00  V.  DEBOI^. 

Except  for  powers  surrendered^ in  Federal  Oonstitution,  the  people  of 
the  several  States  are  absolutely  sovereign  witliii^ their  respective  tenltoties; 
they  may  impose  what  taxes  they  think  proper  upon  persons  or  things  wttUn 
their  dominion,  and  apportion  them  according  to  their  discretion. 
-  Approved  in  Matheny  v.  Golden,  5  Ohio  St.  367,  holding  lease  of  land 
to  university,  with  perpetual  exemption  from  taxation,  a  valid  contract; 
Commonwealth  v.  Philadelphia  etc.  R.  B.  Co.,  62  Pa.  St.  292,  1  Am.  Rep. 
403,  holding  that  legislature  had  power  to  levy  the  tonnage  tax  in  ques- 
tion. 

Limited  in  Ferguson  v.  Landram,  1  Bush,  601,  holding  unconstitutional 
an  act  of  legislature  laying  tax  for  national  purposes;  People  v.  Ropier,  35 
N.  T.  633,  holding  an  exemption  from  taxation,  granted  without  considera- 
tion, repealable. 

States  may  exempt  property  from  taxation  by  ordinary  forms  of  legis- 
lation or  by  contract. 

Approved  in  Home  of  the  Friendless  v.  Rouse,  8  Wall.  438,  19  L.  Ed. 
498,  holding  plaintiff  corporation  permanently  exempted  from  taxation; 
East  Saginaw  Salt  Co.  v.  East  Saginaw,  13  Wall.  376,  20  L.  Ed.  613;  sus- 
taining exemptions,  but  holding  them  repealable  at  any  time;  Arkansas 
V.  Crittenden  County,  19  Ark.  373,  holding  valid  an  act  exempting  swamp 
and  overflowed  land;  Oliver  v.  Memphis  etc.  R.  R.  Co.,  30  Ark.  130,  hold- 
ing exemption  of  property  of  railroad  unaffected  by  change  in  Constitu- 
tion; Bank  v.  Albany,  11  Ind.  141,  holding  an  act  exempting  capital  stock 
of  bank  constitutional;  Matheny  v.  Golden,  6  Ohio  St.  367,  holding  valid 
an  exemption  in  favor  of  property  leased  to  university;  dissenting  opinion 
in  Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  113,  majority 
holding  statute  making  it  unlawful  to  build  bridge  within  certain  bounds 
not  a  contract;  dissenting  opinion  in  State  v.  Cantwell,  142  N.  C.  616,  9 
Ann.  Gas.  141,  8  L.  R.  A.  (N.  8.)  498,  55  S.  £.  820,  arguendo. 

Limited  in  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich  282,  2  Am. 
6t.  Rep.  91,  holding  exemption  from  taxation,  contained  in  bounty  law. 
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revocable;  People  v.  Roper^  36  N.  Y.  633,  holding  repealable  at  will  an 
exemption  granted  without  consideration. 

Questioned  in  Iron  Cy.  Bk.  v.  Pittsburg,  37  Pa.  St.  346,  holding  valid  a 
law  imposing  further  taxation  than  that  provided  for  in  charter. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  683. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  39,  41,  62,  68. 

People  of  State  may  confer  on  their  public  Berraats  and  representatives 
aU  the  powers  and  rights  of  sovereignty  which  they  themselves  possess,  and 
their  contracts,  made  within  scope  of  authority  conferred  by  the  State  Oon- 
stitutlon,  axe  binding. 

Approved  in  Cumberland  Gaslight  Co.  v.  West  Virginia  etc.  Gas.  Co., 
182  Fed.  670,  holding  competition  is  permitted  so  that  one  rival  gas  com- 
pany cannot  recover  damages  from  another,  both  having  municipal  fran- 
chises, because  latter  failed  to  comply  with  some  statutory  requirement; 
New  Orleans  Gas-Light  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  670,  673, 
29  L.  Ed.  624,  6  Sup.  Ct.  263,  264,  holding  legislative  grant  of  exclusive 
right  to  supply  gas  a  contract  protected  by  Constitution ;  Gray  v.  Davis, 

1  Woods,  424,  Fed.  Cas.  5715,  holding  charter  and  grant  of  lands  to  rail- 
road a  contract;  Arkansas  v.  Crittenden  County,  19  Ark.  366,  367,  holding 
act  exempting  certain  lands  from  taxation,  a  valid  contract;  Indianapolis 
V.  Consumers'  Gas  Trust  Co.,  140  Ind.  117,  49  Am.  St.  Rep.  190,  27  L.  R.  A. 
518,  39  N.  E.  437,  holding  municipal  corporation  bound  ^by  contract  en- 
tered into  by  ordinance;  Matheny  v.  Golden,  5  Ohio  St.  367,  holding  sub- 
sequent statute  did  not  affect  rights  acquired  by  university  under  lease 
exempting  from  taxation;  dissenting  opinion  in  Chenango  Bridge  Co. 
V.  Binghamton  Bridge  Co.,  27  N.  Y,  113,  119,  majority  construing  statute 
forbidding  bridge  building  in  certain  district  not  to  be  contract. 

Limited  in  East  Saginaw  Mfg.  Co.   v.   East   Saginaw,  19   Mich.  282, 

2  Am.  Rep.  91,  holding  an  exemption  from  taxation  in  a  boundary  law 
revocable;  People  v.  Roper,  35  N.  Y.  633,  holding  repealable  at  will  an 
exemption  from  taxation,  granted  without  consideration. 

Questioned  in  Railroad  v.  Alsbrook,  110  N.  C.  147,  14  S.  E:  653,  holding 
exemption  of  "main  line''  taxation  did  not  exempt  branch. 

IieglBlatures  cannot  deprive  future  legislature  of  power  of  taxation,  unless 
power  to  make  such  a  contract  is  conferred  by  State  Oonstitntlon. 

Approved  in  dissenting  opinion  in  Antonio  v.  Wright,  22  Gratt.  868, 
majority  holding  a  statute  making  taxes  payable  in  coupons  a  valid  con- 
tract; Clark  V.  Tyler,  30  Gratt.  147,  majority  upholding  validity  of  same 

act. 

Distinguished  in  Burroughs  v.  Peyton,  16  Gratt.  489,  holding  act  of 
Congress  did  not  attempt  lo  exclude  from  further  calls  those  who  sent 
substitutes. 
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Sapreme  Oovrt  follows  decUHoiiB  of  State  conrtB  in  constraetlon  «f  their 
own  Oonstltntion  and  laws,  but  whan  they  are  In  conflict*  it  must  decide 
between  them. 

Approved  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  499,  517,  48  L.  Ed. 
276,  24  Sup.  Ct.  154,  holding  where  Federal  court  has  determined  that  tax 
levy  is  unconstitutional  because  of  contract  for  exemption,  including  par- 
ticular years  then  in  controversy,  question  is  res  adjudioata,  irrespective 
of  State  decisions,  as  to  right  to  tax  under  such  law  in  any  other  year; 
Loeb  V.  Trustees  of  Columbia  Township,  179  U.  S.  492,  45  L.  £d.  291,  21 
Sup.  Ct.  182,  applying  rule  to  issuance  of  township  bonds  to  widen  street 
by  virtue  of  Ohio  statutes;  Los  Angelas  v.  Los  Angeles  City  Water  Co., 
177  U.  S.  575,  44  L.  Ed;  894,  20  Sup.  Ct.  742,  holding  that  California 
Constitution  of  1849  permitted  grant  of  special  franchises  and  their  assign- 
ment; Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  575,  holding  that  tele- 
phone company  unlawfully  occupying  streets  after  expiration  of  fran- 
•chise,  is  not  entitled  to  relief  in  equity;  Talcott  v.  Pine  Grove,  1  Flipp. 
129,  Fed.  Cas.  13,735,  upholding  contract  made  under  laws  treated  viJid 
by  State,  though  subsequently  declared  void;  Southern  Pac.  Co.  v.  Orton, 
«  Sawy.  195,  32  Fed.  477,  Fed.  Cas.  13,188a,  where  Circuit  Court  followed 
•earlier  of  two  conflicting  constructions  by  State  court;  Braun  v.  Commis- 
sioners, 66  Fed.  479,  following  decision  of  State  court  as  to  obligation  of 
county  bonds;  Wilson  v.  Lumber  Co.,  67  Fed.  682,  following  earlier  of 
two  conflicting  constructions  of  mortgage,  by  State  court;  Union  Bank 
T.  Conunissioners,  90  Fed.  10,  where  bonds,  valid  at  time  of  issue,  were 
sustained,  though  consent  judgment  had  been  given  against  them;  Mott 
V.  Pennsylvania  etc.  Ry.  Co.,  30  Pa.  St.  33,  72  Am.  Dec.  678,  holding  nn- 
•constitutional  an  act  that  attempted  to  exempt  property  from  taxation 
""forever." 

Distinguished  in  Mitchell  v.  Lippincott,  2  Woods,  471,  Fed.  Cas.  9665, 
following  change  of  decision  in  State  courts  as  to  "married  woman's  law'* ; 
dissenting  oi»nion  in  Thomas  v.  Fulford,  117  N.  C.  693,  23  S.  E.  642, 
majority  returning  to  ruling  of  earlier  eases,  as  to  contract  made  under 
later. 

Supreme  Court  must  necessarily  decide  whether  words  used  in  State 
statute  axe  words  of  contract,  before  It  can  determine  whejther  obligatioiis 
have  been  impaired. 

Approved  in  Steams  v.  Minnesota  ex  rel.  Marr,  179  U.  S.  233,  46  L.  Ed. 
170,  21  Sup.  Ct.  77,  holding  Minn.  Laws  1895,  p.  378,  relating  to  taxation 
of  railroad  land  grants,  unpaired  obligation  of  contracts;  Louisville  etc. 
R.  R.  Co.  V.  Palmes,  109  U.  S.  256,  27  L.  Ed.  926,  3  Sup.  Ct.  201,  where 
State  statute  had  created  contract,  but  court  held  it  unassignable;  Mobile 
etc.  R.  R.  Co.  V.  Tennessee,  153  U.  S.  495,  38  L.  Ed.  796,  14  Sup.  Ct.  971, 
where  court,  to  determine  whether  impaired,  re-examined  charter  held 
below  to  constitute  no  contract;  Dot^las  v.  Kentucky,  168  U.  S.  502,  42 
L.  Ed.  557|  18  Sup.  Ct.  204,  holding  a  lottery  grant  not  a  contract;  Tal- 
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cott  ▼.  Pine  Grove,  1  Flipp.  129,  Fed.  Gas.  13,735,  holding  valid  a  contract, 
though  State  court  had  held  it  void. 

Oontracta,  if  valid  when  made,  according  to  lawi  as  then  conBtmed  hy 
all  departments  of  government,  and  by  the  courts,  cannot  he  Impaired  by 
any  Bubseqnoit  action  of  legislature  or  dedsion  of  ^  court  altering  construc- 
tion of  the  law. 

Approved  in  Falconer  v.  Simmons,  51  W.  Va.  177,  41  S.  E.  196,  follow- 
ing rule;  Forest  Products  Co.  v.  Russell,  161  Fed.  1008,  holding  Federal 
court,  in  determining  rights  of  parties  under  statute  prior  to  change  of 
opinion  by  Supreme  Court  of  State,  is  not  bound  to  follow  latest  decision 
of  State  court ;  Gross  v.  Board  etc.,  158  Ind.  535,  536,  64  N.  E.  27,  holding 
where  county  treasurer  collected  salary  under  act  of  1891,  prohibiting  re- 
ception of  fees,  and  on  act  being  declared  void,  he  collected  fees  under 
prior  act,  county  could  recover  fees  paid  him;  Ruf  v.  Mueller,  49  Ind. 
App.  12,  96  N.  E.  614,  applying  rule  in  construing  deed  made  by  widow 
and  children  of  husband  by  wife  where  statutes  and  decisions  had  estab- 
lished rule  as  to  estate  of  parties;  State  v.  O'Neil,  147  loi^a,  525,  Ann. 
Cas.  1912B.  691,  83  L.  B.  A.  (N.  S.)  788,  126  N.  W.  458,  holding  that 
person  performing  acts  prohibited  by  statute  after  it  was  declared  in- 
valid and  before  later  decision  holding  it  valid,  could  not  be  prosecuted 
therefor;  State  v.  Comptoir  Nat.  D'Escompte  de  Paris,  51  La.  Ann.  1278, 
26  South.  94,  holding  back  licenses  on  banking  agencies  are  not  collectible 
under  act  No.  150  of  1890;  Wisconsin  Lumber  Co.  v.  State,  97  Miss.  598, 
54  South.  250,  applying  rule  in  case  of  purchase  of  lands  from  State  and 
sale  thereof;  Clark  v.  Porter,  90  Mo.  App.  153,  holding  where  notes  were 
given  for  use  of  certain  patent,  subsequent  enactment  of  statute  making 
holder  of  such  notes  not  an  innocent  purchaser  does  not  affect  them;  Hill 
V.  Atlantic  etc.  R.  Co.,  143  N.  C.  579,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  868, 
holding  judicial  interpretation  of  words  in  railroad  charter  is  stare  decisis 
and  binding  in  subsequent  case;  dissenting  opinion  in  Kuhn  v.  Fairmont 
Coal  Co.,  215  U.  S.  371,  54  L.  Ed.  239,  30  Sup.  Ct.  140,  majority  holding 
rules  of  law  relating  to  realty,  established  by  State  decisions,  so  as  to 
become  rules  of  property,  are  accepted  by  Federal  courts;  dissenting  opin- 
ion in  Deposit  Bank  of  Owensboro  v.  Daviess  Co.  etc.,  102  Ky.  216,  39 
S.  W.  1041,  majority  holding  since  acceptance  of  act  of  1886  by  bank  did 
not  constitute  contract  whose  obligation  State  could  not  impair.  Const. 
1889,  §§  174,  175,  and  Stats.,  c.  108,  enacted  pursuant  thereto,  imposing  ^ 
additional  taxes  on  banks,  are  not  invalid;  dissenting  opinion  in  Oliver  Co. 
V.  Louisville  Realty  Co.,  156  Ky.  656,  Ann.  Cas.  19150,  565,  51  L.  R.  A. 
(N.  S.)  293,  161  S.  W.  582,  majority  holding  rule  cannot  be  invoked  by 
violator  of  law  asking  relief  from  penalty  imposed;  Gelpcke  v.  Dubuque, 
1  Wall.  206,  17  L.  Ed.  525,  holding  valid,  bonds  issued  during  the  time 
they  were  declared  valid  by  State  decisions;  Olcott  v.  Supervisors,  16 
Wall.  690,  21  L.  Ed.  386,  holding,  under  like  circumstances,  county  orders 
issued  in  aid  of  railroad  valid;  Douglass  v.  County  of  Pike,  101  U.  S.  6^6, 
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25  L.  Ed.  971,  and  Taylor  v.  Ypsilanti,  105  U.  S.  71,  26  L.  Ed.  1012,  de- 
termining rights  of  parties  according  to 'law  as  constraed  when  bonds  in 
question  were  pnt  on  the  market;  Thompson  v.  Perrine,  106  U.  S.  591, 
27  L.  Ed.  299,  1  Sup.  Ct.  566,  sustaining  validity  of  bonds  notwithstand- 
ing latest  State  decision  to  /contrary;  Burgess  y.  Seligman,  107  U.  S.  34, 
27  L.  Ed.  865,  2  Sup.  Ct.  22,  adopting  construction  of  State  statute  given 
by  Circuit  Court,  where  State  court  had  not  at  the  time  passed  upon  it ;  New 
Orleans  Gas-Light  C».  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  673,  29  L.  Ed. 
524,  6  Sup.  Ct.  264,  holding  contract  involved  not  impaired  by  subsequent 
change  in  Constitution;  Talcott  v.  Pine  Grove,  1  Flipp.  129,  176,  Fed.  Cas. 
13,735,  holding  valid  bonds  issued  under  law  treated  as  valid,  but  subse- 
quently declared  void;  Southern  Pac.  Co.  v.  Orton,  6  Sawy.  195,  32  Fed. 
477,  Fed.  Cas.  13,188a,  where  court  followed  earlier  of  two  conflicting  de- 
cisions of  State  court;  In  re  Copenhaver,  54  Fed.  664,  holding  bonds,  legal 
at  issue,  unaffected  by  subsequent  legislation  unduly  restricting  right  to 
compel  payment;  Wilson  v.  Ward  Lumber  Co.,  67  Fed.  682,  following 
earlier  of  two  conflicting  constructions  of  a  mortgage  by  State  court; 
Jones  V.  Grefft  Southern  Fire-Proof  Co.,  86  Fed.  372,  30  C.  C.  A.  108, 
holding  construction  of  statute  by  State  court  not  binding,  validity  of  con- 
tract made  previously  between  citizens  of  different  States  being  involved; 
Union  Bank  v.  Commissioners,  90  Fed.  10,  sustaining  validity  of  bonds, 
valid  when  issued,  though  there  had  been  consent  judgment  against  them; 
Smitha  v.  Flournoy,  47  Ala.  360,  refusing  to  disturb  a  probate  sale  which 
had  long  since  been  confirmed;  Davis  v.  Montgomery,  51  Ala.  146,  23  Am. 
Eep.  649,  refusing  to  extend  rule  as  to  city's  liability  for  torts  to  failure 
to  abate  nuisance;  Farrior  v.  New  England  Mtg.  Security  Co.,  92  Ala. 
179,  12  L.  B.  A.  857,  9  South.  .532,  following  earlier  of  conflicting  deci- 
sions, as  to  validity  of  mortgage,  given  under  that  construction;  Oliver  v. 
Memphis  etc.  R.  R.  Co.,  30  Ark.  130,  holding  act  exempting  railroad  from 
taxation,  a  contract  unaffected  by  change  in  Constitution;  County  Commrs. 
V.  King,  13  Fli|.  464,  holding  valid,  bonds  issued  in  reliance  on  decision 
sustaining  authorizing  act;  Haskett  v.  Maxey,  134  Ind.  191,  19  L.  B.  A. 
382,  33  N.  E.  360,  holding  the  law,  as  construed  at  time  of  sale  of  land, 
conclusive  as  to  title  of  grantor;  Stephenson  v.  Boody,  139  Ind.  66,  38 
N.  E.  333,  holding  that  judicial  construction  settled  at  time  of  conveyance, 
determined  what  title  passed;  Myers  v.  Boyd,  144  Ind.  499,  43  N.  E.  567, 
holding  interpretation  of  statute  at  time  of  administrator's  sale,  conclu- 
sive as  to  interest  of  heirs;  Levy  v.  Hitsche,  40  La.  Ann.  508,  4  South. 
476,  sustaining  partition  made  by  court  held  at  the  time  to  have  juris- 
diction ;  Canal  Company's  Case,  83  Md.  626,  35  Atl.  365,  refusing  to  order 
sale  of  certain  property,  which  sale  would  impair  obligations  of  contract; 
Hall  V.  Wells,  54  Miss.  301,  sustaining  validity  of  probate  sale,  made 
under  statute  at  that  time  held  valid;  Long  v.  Long,  79  Mo.  656,  refusing 
to  overrule  an  erroneous  decision  as  to  property  rights  accrued  under  it; 
Opinion  of  the  Court,  58  N.  H.  625,  holding  that  statutory  tax  exemption, 
made  under  settled  construction  of  Constitution,  is  not  invalidated  by 
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change;  Bond  Debt  Cases,  12  S.  C.  282,  refusing  to  overrule  construction 
of  Constitution,  under  which  contract  was- made;  Hemdon  v.  Moore,  18 
S.  C.  355,  holding  valid  a  partition  by  court  of  conceded  jurisdiction,  prior 
to  decision  denying  the  power;  Whaley  v.  Gaillard,  21  S.  .C.  572,  uphold- 
ing refusal  to  pay  coupons,  such  refusal  being  in  accordance  with  law 
at  the  time  made;  Vermont  etc.  R.  Co.  v.  Central  etc.  R.  Co.,  63  Vt.  23, 
10  L.  B.  A.  565,  21  Atl.  267,  holding  effective  payment  of  tax,  construed 
legal  at  time  of  payment;  dissenting  opinion  in  Succession  of  Thompson, 
42  La.  Ann.  131,  7  South.  481,  majority  holding  that  a  probate  sale  of 
succession  property  should  be  set  aside;  Verdin  v.  St.  Louis,  131  Mo.  170, 
33  S.  W.  519,  majority  departing  from  doctrine  of  later  of  conflicting 
cases,  though  rights  accrued  under  it. 

Explained  in  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  216, 
17  L.  Ed.  529,  majority  holding  contract  valid,  made  under  act  held  valid 
by  contemporaneous  decisions;  dissenting  opinion  in  Gage  v.  Gage,  66 
N.  H.  301,  Its  L.  R.  A.  864,  29  AtL  552,  majority  holding  tenant  in  common 
liable  to  cotenants,  for  using  more  than  his  share  of  the  property.   - 

Distinguished  in  Crigler  v.  Shepler,  79  Kan.  837,  23  L.  R.  A.  (N.  8.^ 
500,  101  Pac.  620,  iact  that  former  decision  in  action  to  which  plaintiff 
was  not  party  held  that  liquor  law,  in  application  to  particular  facts  was 
void,  and  that  services  were  rendered  by  plaintiff  after  such  decision,  does 
not  affect  liability  for  penalty  provided  by  act;  Mitchell  v.  Lippincott,  2 
Woods,  471,  Fed.  Cas.  9665,  following  change  in  decision  of  State  court 
as  to  "married  woman's  law";  Brann  v.  Commissioners,  66  Fed.  479, 
following  decision  of  State  court  that  certain  bonds  did  not  create  general 
obligation  of  county;  Hibbits  v.  Jack,  97  Ind.  577,  following  later  ruling 
as  to  devise  of  lands  in  restraint  of  marriage;  Hardinburg  v.  Cravens, 
148  Ind.  9,  47  N.  E.  155,  where  no  rights  were  acquired  under  earlier  rul- 
ing, and  later  was  followed;  McClure  v.  Owen,  26  Iowa,  256,  refusing  to 
follow  decision  of  United  States  court  as  to  validity  of  bonds,  issued* 
under  tormer  of  conflicting  decisions;  Jessup  v.  Carnegie,  80  N.  Y.  448, 
86  Am.  Bep.  648,  holding  construction  by  court  of  sister  State,  of  local 
statute,  conclusive  as  to  contracts  made  under  that  statute. 

Limited  in  Ray  v.  Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St. 
591,  21  Am.  St  Rep.  927,  12  L.  R.  A.  293,  20  Atl.  1067,  refusing  to  apply 
rule  to  change  in  judicial  ruling,  where  no  statute  was  involved;  McLure 
V.  Melton,  24  S.  C.  568,  58  Am.  Rep.  276,  holding  a  change  in  the  la^r  as 
to  order  of  payment  of  decedent's  debts,  not  within  rule. 

Criticised  in  Storrie  v.  Cortes,  90  Tex.  286,  287,  35  L.  R.  A.  667,  668, 
38  S.  W.  155,  156,  holding  that  contract,  made  under  one  construction  of 
Constitution,  was  not  impaired  by  overruling  same. 

Impairment  of  obligation  of  contracts  by  court  decision.    Note,  4  Ann. 

Cas.  94. 
Conclusiveness  ux>on  Federal  courts  of  construction  given  to  statute 

by  State  court  subsequent  to  accrual  of  rights  involved.    Note,  17 

Ann.  Oas.  1212. 


16  How.  416-451    "     NOTES  ON  U.  S.  REPORTS.  804 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  B.  A.  646. 

Public  grants  or  piivlleges  to  corporations  are  stiictly  constmed  against 
corporation,  and^in  favor  of  public;  nothing  passes  but  what  is  granted  in 
clear  and  explicit  terms. 

Approved  in  Deposit  Bank  of  Owensboro  v.  Daviess  Co.  etc,  102  Ky. 
205,  39  S.  W.  1038,  holding  acceptance  of  act  1886,  relating  to  taxation 
by  banks  chartered  prior  to  1856,  was  surrender  of  charter  immunity  from 
taxation;  dissenting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S.  73,  87, 
48  L.  Ed.  346,  24  Sup.  Ct.  181,  186,  majority  holding  bank  chartered  by 
act  of  1836  not  liable  to  license  tax  imposed  by  La.  Acts  1890,  No.  150; 
dissenting  opinion  in  Jeter  v.  Vinton-Roanoke  Water  Co.,  114  Va.  787, 
Ann.  Cas.  1914C,  1029,  76  S.  E.  928,  majority  holding  mere  declaration  in 
charter  of  private  corporation  that  it  shall  be  deemed  public  corporation 
does  not  confer  upon  it  power  of  eminent  domain;  Rice  v.  Minnesota  etc. 
R.  R.  Co.,  1  Black,  380,  17  L.  Ed.  154,  holding  territory  acquiring  nothing 
under  act  of  Congress  but  a  mere  naked  trust  or  power  to  dispose  of 
lands;  Mintum  v.  Larue,  McAU.  375,  Fed.  Cas.  9646,  holding  charter 
of  Oakland  did  not  authorize  granting  exclusive  ferry  privileges;  Bank 
of  Kentucky  v.  Stone,  88  Fed.  422,  construing  liberally  an  act  to  prevent 
irrevocable  tax  exemptions;  Arkansas  v.  County  Court,  19  Ark.  366, 
holding  act  -exempting  certain  lands  from  taxation  a  valid  contract; 
Memphis  etc.  R.  R.  Co.  v.  Berry,  41  Ark.  445,  holding  exemption  from 
taxation,  in  charter,  a  contract,  but  not  assignable;  East  Saginaw  Mfg. 
Co.  V.  East  Saginaw,  19  Mich.  280,  2  Am.  Rep.  89,  holding  statute  in 
question  a  bounty  law  and  not  a  contract;  Cook  v.  Auditor-Oeneral,  79 
Mich.  108,  44  N.  W.  422,  holding  that  State  did  not  assume  burden  of 
drainage  by  swamp-land  acts;  North  Missouri  etc.  R.  R.  Co.  v.  Maguire, 
» 49  Mo.  499,  8  Am.  Rep.  145,  refusing  to  presume  an  exemption  from 
taxation,  when  not  granted  in  terms;  State  v.  Douglass,  34  N.  J.  L.  85, 
holding,  under  local  statute,  that  corporation  was  exempt  from  assessment 
under  subsequent  enactment;  State  v.  Petway,  2  Jones  £U}.  405,  407, 
refusing  to  imply  from  tax  on  shares  of  stock,  an  exemption  in  favor  of 
dividends;  Attorney-General  v.  Bank,  4  Jones  Eq.  290,  holding,  where 
charter  required  certain  yearly  tax  on  shares  of  stock,  further  tax  on 
same  invalid;  Gardner  v.  Hall,  Phill.  (N.  C.)  24,  holding  a  tax  on  "dead- 
head" passengers  not  an  infringement  of  railroad's  charter;  Wilmington 
etc.  R.  R.  Co.  V.  Alsbrook,  110  N.  C.  149,  14  S.  E.  653,  holding  exemption 
of  '^main  line"  from  taxation  did  not  exempt  branch  road;  Newton  v. 
Board  of  Commrs.,  26  Ohio  St.  626,  refusing  to  enjoin  removal  of  county 
seat  from  town  designated  in  act  creating  county;  Jenkins  v.  Charleston, 
b  S.  C.  395,  22  Am.  Rep.  17,  holding  that  municipal  corporation  rightfully 
taxed  its  own  bonds;  Louisville  etc.  R.  Co.  v.  State,  8  Heisk.  794,  holding 
that  local  statute  exempting  certain  corporations  from  taxation  did  not 
include    railroads;    Memphis  v.   Farrington^  8  Baxt.  554,   holding    that 
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exemption  o£  "each  share  of  capital  stoek  subscribed"  did  not  exempt 
shai-es  in  hands  o£  holder;  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn. 
550,  19  8.  W.  759,  holding  that  exemption  of  "each  share  of  stock  sub- 
scribed/' extended  both  to  the  company  and  shareholder^;  Memphis  ▼. 
Phoenix  Fire  ft  Marine  Ins.  Co.,  91  Tenn.  562,  19  S.  W.  1043,  holding 
exclnsiye  tax  on  "amount  of  capital  paid  in,"  did  not  extend  to  shares 
of  stock;  Memphis  y.  Memphis  City  Bank,  91  Tenn.  579,  19  S.  W.  1046,  ' 
holding  exclusive  tax  on  "capital  stock  paid  in"  did  not  extend  to  shares 
of  stock ;  State  v.  Bank  of  Commerce,  95  Tenn.  227,  31  S.  W.  995,  holding, 
under  particular  statute,  exclusive  tax  on  "each  share  of  capital  stock"  did 
not  extend  to  shares  of  stock;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn. 
693,  43  S.  W.  117,  holding  statute  exempting  from  ad  valorem  did  not 
exempt  from  privilege  tax;  Burroughs  v.  Peyton,  16  Qratt.  492,  494, 
holding  statute  granting  exemption  to  those  sending  substitutes  to  war, 
no  contract;  Baltimore  etc.  R.  Co.  v.  Supervisors,  3  W.  Va.  333,  citing 
cases  and  construing  "general  taxation,"  to  include  State,  county  and  local 
taxes ;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  48,  36  Atl.  534,  holding  that 
legislature  could  not  by  charter  diminish  its  power  of  repeal;  State  v. 
Addison,  2  S.  C.  507,  holding  property  exempt  .under  local  ordinance ;  dis- 
senting opinion  in  Farrington  v.  Tennessee,  95  U.  S.  691,  24  L.  Ed.  561, 
majority  holding  corporation  exempt  from  taxation  under  provisions  of 
charter;  dissenting  opinion  in  Tompkins  v.  Little  Rock  etc.  Co.,  21  Fed. 
376,  majority  holding  there  was  nothing  in  issuing  act  giving  bondholders 
a  lien  on  defendant's  property. 

Distinguished  in  State  v.  Addison,  2  S.  C.  507|  holding  property  exempt 
from  tax  under  local  ordinance. 

Judicial  notice  will  be  taken  of  tbe  fact,  as  a  matter  of  public  history, 
that  almost  every  bill  for  incorporation  is  drawn  by  the  incorporators. 

Approved  in  Brown  v.  Piper,  91  U.  S.  42,  28  L.  Ed.  202,  the  court  taking 
judicial  notice  of  what  was  the  meaning  of  ice-cream  freezer;  Ho  Ah  Kow 
V.  Nunan,  5  Sawy.  561,  Fed.  Cas.  6546,  court  taking  notice  of  limitation 
given  general  terms  of  ordinance  by  its  practical  construction. 

In  legislation  of  Ohio,  words  '^banking  institutions,**  or  'n)ank8,**  appear 
always  to  be  confined  to  corporations  authorized  to  issue  bills  or  notes  for 
circulation  as  currency. 

Approved  in  Dearborn  v.  Northwestern  Savings  Bank,  42  Ohio  St.  622, 
51  Am.  Bep.  855,  construing  reference  in  Constitution  to  "associations  with 
banking  powers"  to  refer  only  to  banks  of  issue. 

Oliio  Insurance  Company  is  not  within  exemption  from  taxation  of  special 
banking  act  of  1846,  because  its  charter  provides  that  no  higher  taxes  should 
be  levied  on  its  capital  stock,  etc.»  than  on  that  of  banking  institutions  in 
the  State;  and  act  of  1851»  therefore,  dqes  not  impair  the  obligation  of  any 
contracti 
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Approved  in  North  Missouri  R.  R.  Co.  v.  Magoire,  20  Wall.  61,  22  L.  Ed. 
204,  holding  exemption  could  not  be  implied  from  act  providing  for  com- 
pleition  of  railroad;  Gray  v.  Davis,  1  Woods,  423,  Fed.  Cas.  5715,  holding 
grant  of  lands^by  State  to  railroad  to  be  a  contraet. 

Distinguished  in  New  Orleans  Water  Works  v.  Louisiana  Sugar  Co.,  125 
U.  S.  36,  31  L.  Ed.  614,  8  Sup.  Ct.  751,  refusing  to  take  jurisdiction  of  case 
where  question  was  as  to  city  ordinance  passecT  in  exercise  of  administra* 
tive  power. 

Legislature  has  not  authority  to  vest  In  a  corporation  by  contract,  to  be 
held  as  a  franchise  and  as  corporate  property,  a  general  political  power  of 
legislation,  so  that  it  cannot  be  resumed  and  exercised  by  each  future  legis- 
lature. 

Approved  in  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  47,  36  Atl.  534,  review- 
ing  authorities  and  holding  that  Constitution  of  New  Hampshire  did  not 
confer  on  legislature  such  power. 

Right  to  operate  lottery.    Note,  66  Am.  St  Bep.  335. 

Miscellaneous.  Cited  in  In  re  Nevitt,  117  Fed.  450,  54  C.  C.  A.  622, 
arguendo ;  State  Bank  v.  Knoop,  16  How.  393,  14  L.  Ed.  987,  inhere  Justice 
Taney,  concurring,  refers  to  his  opinion  in  principal  case;  Davis  v.  Gray, 
16  Wall.  220,  21  L.  Ed.  453  (affirming  1  Woods^20,  Fed.  Cas.  5715),  and 
Hancock  v.  Walsh,  3  Woods,  360,  Fed.  Cas.  6012^eiting  principal  case  as  to 
parties ;  State  v.  Burke,  33  La.  Ann.  504,  citing  principal  case  as  to  making 
State  a  party  without  her  consent;  Lowry  v.  Thompson,  25  S.  C.  431,  1 
S.  £.  152,  citing  principal  ease  as  to  making  State  a  party ;  State  v.  Doyle, 
40  Wis.  213,  214,  citing  principal  case  as  to  jurisdiction  of  inferior  Fed- 
eral courts. 

16  How.  451-469,  14  L.  Ed.  1012,  OABSAOHE  v.  PIQmONOT. 

N 

Miscellaneous.    Cited  in  Union  Pac.  Ry.  Co.  v.  Rollins,  5  Kan.  187. 

16  How.  469-479,  14  L.  Ed.  1019,  THE  STEAMBOAT  NEW  WOBLD  v.  BIKO. 
Fact  that  passenger  injured  on  steamboat  was  carried  gratuitously  an 
*'8teamhoat  man,"  according  to  custom,  does  not  deprive  him  of  right  to 
damages  for  negligence. 

Approved  in  Indianapolis  Traction  &  Terminal  Co.  v.  Lawson,  143  Fed. 
836,  6  Ann.  Cas.  666,  5  L.  R.  A.  (N.  8.)  721,  74  C.  C.  A.  630,  free  passenger 
on  electric  car  is  entitled  to  exercise  of  highest  skill  on  part  of  carrier; 
In  re  California  Nav.  &  Imp.  Co.,  110  Fed.  673,  holding  carrier  liable  for 
injuries  to  passenger  traveling  on  pass,  caused  by  bursting  of  steam  drum ; 
Whitney  v.  New  York,  N.  H.,  &  H.  R.  Co.,  102  Fed.  854,  50  L.  R.  A.  616, 
43  C.  C.  A.  19,  holding  where  railroad  employee  changed  to  different  branch, 
of  work  as  condition  of  such  change  exacted  pass  for  trip  taken  for  per- 
sonal pleasure,  railroad  was  liable  for  his  injuries  as  passenger;  Farmers' 
Loan  etc.  Co.  v.  Baltimore  etc.  R.  Co.  (Vette  v.  Harmon),  102  Fed.  18,  hold- 
ing carrier  not  relieved  from  negligence  when  pass  makes  passenger  assume 
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all  risks;  Southern  Ry.  Co.  v.  Decker,  5  Ga.  App.  35,  62  S.  E.  684,  holding 
railway  company  owes  duty  of-^xercising  ordinary  care  to  person  riding 
gratuitously  upon  train  by  consent  of  conductor,  and  in  ease  of  injury  he 
can  recover  damages;  Dickinson  v.  West  End  Ry.  Co.,  177  Mass.  367,  59 
N.  E.  60,  holding  railroad  liable  for  injuries  to  employee  riding  on  car 
under  rule  permitting  employees  to  ride  free;  La  Brasca  v.  Hinchman,  81 
N.  J.  L..  369,  79  Atl.  885,  holding  landlord  liable  for  injury  to  tenant's 
property  from  misfeasance  in  making  repairs,  although  landlord  was  under 
no  duty  under  lease  to  make  them;  McNeill  v.  Durham  etc.  R.  Co.,  135 
N.  C.  699,  701,  67  L,  B.  A.  227,  47  S.  E.  771,  772,  holding  railroad  liable  for 
injuries  to  passenger  riding  on  pass;  Norfolk  etc.  Ry.  v.  Vanner,  100  Va^ 
389,  41  S.  £.  724,  holding  agreement  with  passenger  traveling  on  pass 
relieving  railroad  from  consequences  of  negligence  is  void  under  Code, 
§  1296 ;  Harris  v.  City  etc.  R.  Co.,  69  W.  Va.  66,  AniL  Cas.  1912D,  59,  50 
L.  B.  A.  (N.  8.)  706,  70  S.  E.  859,  holding  where  servant  employed  in 
power-house  of  railway  company  is  injured  while  riding  on  pass,  he  is  pas- 
senger and  company  is  liable ;  Gabbert  v.  Hackett,  135  Wis.  90,  14  L.  B.  A. 
(N.  8.)  1070,  115  N.  W.  347,  holding  policeman,  riding  on  street-car  under 
supposition  that  he  was  so  permitted,  could  recover  damages  for  injuries; 
New  York  Central  R.  R.  Co.  v.  Lockwood,  ;L7  Wall.  374,  10  Am.  Bep.  874, 
21  L.  Ed.  638,  holding  railroad  liable  for  injuries  abstained  by  drover 
traveling  on  pass  with  cattle;  Waterbury  v.  New  York  Central  R.  R.,  21 
Blatchf.  316,  48  Am.  Bep.  1,  17  Fed.  672,  holding  drover  carried  free  on 
engine  of  cattle  train,  may  recover  damage  if  such  carriage  is  customary ; 
Whitehouse  v.  Grand  Trunk  Ry.  Co.,  2  Hask.  202,  Fed.  Cas.  17,665,  hold- 
ing company  liable  for  injuries  received  by  passenger  riding  in  engine 
with  engineer's  permission;  Todd  v.  Bark  Tuldhen,  2  Fed.  603,  holding 
vessel  liable  for  injuries  received  through  master's  negligence,  by  work- 
man employed  on  vessel  by  independent  contractors;  Bryant  v.  Chicago 
etc.  Ry.  Co.,  53  Fed.  998,  4  C.  C.  A.  146,  holding  railroad  liable  for  injuries 
received  by  employee  carried  gratuitously ;  Albion  Lumber  Co.  v.  De  Nobra, 
72  Fed.  741,  19  C.  C.  A.  168,  holding  lumber  company  responsible  to  per- 
son riding  by  invitation  on  derailed  logging  train ;  Fitchburg  etc.  R.  Co.  v. 
Nichols,  85  Fed.  948,  29  C.  C.  A.  500,  holding,  in  action  by  drover  accom- 
panying stock,  to  recover  for  injuries,  question  of  payment  of  fare  is 
immaterial;  Chicago  etc.  R.  R.  Co.  v.  Lee,  92  Fed.  321,  34  C.  C.  A.  365, 
holding  company  liable  for  injury  to  an  attendant  of  fine  stock,  though 
riding  free ;  Mobile  etc.  Ry.  Co.  v.  Hopkins,  41  Ala.  502,  94  Am.  Dec.  611, 
holding  agreement  *in  free  pass  not  to  hold  railroad  liable  for  negligence 
is  not  binding;  Florida  et^  Ry.  Co.  v.  Hirst,  30  Fla.  40,  32  Am.  St.  Bep. 
35,  16  L.  B.  A.  639,  11  South.  513,  holding  fact  that  passenger  rode  in  ex- 
press ear,  without  payment  of  fare,  did  not  affect  railroad's  liability; 
Western  R.  R.  Co.  v.  Young,  51  Ga.  492,  holding,  where  conductor  agrees 
to  stop  for  passenger  at  A,  although  his  ticket  is  not  for  that  distance, 
f ailare  to  do  so  binds  company ;  Ohio  etc.  R.  W.  Co.  v.  Selby,  47  Ind.  ,487, 
17  Am.  Bep.  726,  holding  railroad  is  liable  for  negligence,  although  in- 


16  How.  469-479  NOTES  ON  U,  S.  REPORTS,  808 

jured  person  rode  on  free  drover's  pass,  stipulating  against  liability;  Rose 
V.  Des  Moines  etc.  R.  R.  Co.,  39  Iowa,  249,.  254,  holding  railroad  liable  for 
injuries,  through  negligence,  to  person  riding  free'  by  invitation ;  Thomp- 
son V.  Yazoo  etc.  R.  R.  Co.,  47  La.  Ann.  1113|  17  South.  504,  holding  rail- 
•road  liable  for  negligence  of  employee,  although  injured  party  rode  free 
of  charge  by  invitation;  State  v.  Western  etc.  R.  R.  Co.,  63  Md.  444,  52 
Am.  Rep.  283,  holding  railroad  liable  for  death  of  employee  riding,  on  pass;  . 
Todd  V.  Old  Colony  etc.  R.  R.  Co.,  3  Allen,  21,  80  Am.  Dec  51,  holding 
railroad  liable  for  injuries  to  party  riding  free  by  consent  of  superintend- 
ent ;  Jacobus  v.  St.  Paul  etc.  Ry.  Co.,  20  Minn.  128,  18  Am.  Rep.  362,  hold- 
ing railroad  liable  for  injuries  sustained  by  party  riding  on  free  pass; 
Lemon  v.  Chanslor,  68  Mo.  358,  30  Am.  Bep.  801»  upholding  charge  to  jury 
that  fact  that  party  injured  in  defective  bark  rode  free  made  no  differ- 
ence ;  Beny  v.  Missouri  Pac.  Ry.  Co.,  124  Mo.  289, 25  S.  W.  246,  allowing  re- 
covery for  death  of  person  riding'f ree  on  construction  train,  with  conductor's 
consent;  Siegrist  v.  Amot,  10  Mo.  App.  201,  holding  owner  of  carriage 
liable  for  negligence  of  driver  injuring  party  carried  free  of  charge;  Bryan 
V.  Missouri  Pac.  Ry.  Co.,  32  Mo.  .App.  237,  reviewing  cases  and  holding 
railroad  liable  to  party  riding  on  free  pass  for  injuries  sustained  through 
negligence;  Pennsylvania  R.  R.  Co.  v.  Henderson,  51  Pa,  St.  325,  holding 
railroad  liable  in  damages  to  drover  riding  on  pass  with  cattle;  Prince  v. 
I.  &  G.  N.  Ry.  Co.,  64  Tex.  147,  holding  company  liable  for  injuries  to 
party  riding  free  on  handcar  at  invitation  of  employees;  Gulf  etc.  Ry.  Co. 
V.  McGown,  65  Tex.  646,  57  Am.  Bep.  396,  holding  company  liable  to  per- 
son riding  on  free  pass,  although  same  stipulates  against  liability;  Pierce 
V.  Milwaukee  etc.  Ry.  Co.,  23  Wis.  391,  holding  company  liable  for  loss  of 
empty  grain  bag  returned  free  after  carriage  of  grain  over  its  road;  Car- 
roll V.  Staten  Island  R.  R.  Co.,  58  N.  Y.  134,  17  Amu  Rep.  225,  holding 
liability  of  common  carrier  is  not  founded  on  breach  of  contract;  dissent- 
ing opinion  in  Bissell  v.  New  York  etc.  R.  R.  Co.,  25  N.  Y.  457,  majority 
holding  party  traveling  with  cattle  is  gratuitous  passenger  and  company^ 
may  stipulate  against  liability  to  him;  Quimby  v.  Boston  etc.  R.  R.  Co., 
150  Mass.  368,  5  L.  B.  A.  848,  23  N.  E.  205,  holding,  where  pass  stipulates 
against  liability  for  negligence,  such  clause  is  binding.  Cited,  but  without 
application,  in  Kinney  v.  Central  R.  R.  Co.,  34  N.  J.  L.  516,  8  Amr  Bep. 
268,  holding  clause  in  free  pass  exempting  railroad  from  liability  to  user 
is  valid;  Perkins  v.  New  York  etc.  R.  R.  Co.,  24  N.  Y.  201,^^82  Am.  Dec. 
284,  denying  damages  for  death  of  free  passenger  whose  pass  exempted 
company  from  liability. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Adams,  192  U.  S.  440,  452,  48 
L.  Ed.  513,  24  Sup.  Ct.  410,  holding  where  passenger  is  injured  while  rid- 
ing on  pass  containing  condition  whereby  passenger  assumes  risk  of  ordi- 
nary negligence  of  company's  employees,  railroad  not  liable;  Dayton  Coal 
&  Iron  Co.  V.  Dodd,  188  Fed.  606,  37  L.  B.  A.  (N.  S.)  466, 110  C.  C.  A.  395, 
holding  mine  employee,  riding  free  on  defendant's  line  of  railroad,  killed 
by  negligence  of  fellow-employee,  was  not  passenger,  and  his  administrator 
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could  not  recover  damages;  Flint  etc.  R.  R.  Co.  v.  Weir,  37  Mich.  115,  26 
Am.  Rep.  502,  holding  common  carrier  need  only  exercise  care  of  ordinary 
gratnitoos  bailee  when  carrying  trunk  free;  Whitehead  v.  St.  Louis  etc. 
Ry.  Co.,  22  Mo.  App.  63,  holding,  where  petition  does  not  show  that  in- 
jured boy  was  rightfully  on  freight-car  when  hurt,  it  is  defective;  Annas 
V.  Milwaukee  etc.  R.  R.  Co.,  67  Wis.  54,  30  N.  W.  286,  holding,  where  rail- 
road cluries  passenger  absolutely  without  benefit  to  itself,  it  may  stipu- 
late against  liability  for  anything  except  gross  negligence;  Pittsburgh  etc. 
R.  R.  Co.  V.  Bishop,  13  Ohio  C.  C.  396,  holding  postal  clerk  not  a  passenger 
under  laws  of  Pennsylvania,  and  that  he  could  not  recover  for  injuries 
in  Ohio  court. 

Passengers,  who  are  and  when  they  become  such.    Note,  61  Am.  St. 
Rep.  87. 

Liability  of  carrier  for  injury  to  free  passenger.    Note,  6  AniL  Cas. 
669,  670. 

Master  of  steamboat  is  agent  of  owner  to  do  only  wbat  is  usually  done 
In  his  particular  employment,  and  lie  has  authority  to  bind  boat  by  giving 
free  passage  to  ''steamboat  man,"  according  to  general  custom. 

Approved  in  The  Bark  Edwin  v.  Naumkeag  etc.  Co.,  1  Cliff.  326,  Fed. 
Cas.  4301,  sustaining  libel  for  loss  of  goods  delivered  pursuant  to  contract 
of  affreightment  with  master;  Pendleton  v.  Kinsley^  3  Cliff.  425,  Fed.  Cas. 
10,922,  holding  that  ship  owner  should  be  held  liable  for  ill  treatment  of 
passenger  by  employees  in  capacity  as  such;  Bryant  v.  Chicago  etc.  Ry. 
Co.,  53  Fed.  999,  4  C.  C.  A.  146,  holding  railroad  liable  for  injuries  to  em- 
ployee riding  gratuitously  on  car  at  request  of  superintendent. 

Distinguished  in  McGuire  v.  The  Golden  Gate,  McAU.  107,  Fed.  Cas. 
8815,  holding  owners  liable  to  passengers  in  action  in  rem  for  assault  and 
battery  of  master. 

Master's  power  to  hypothecate  ship  and  cargo.    Note,  63  Am.  Dec.  642. 

Carriers  conveying  persons  by  steam  should  be  held  to  greatest  possible 
care  and  diligence;  any  negligence  in  such  cases  is  gross. 

Approved  in  Ramjak  v.  Austro-American  S.  S.  Co.,  186  Fed.  418,  108 
C.  C.  A.  339,  holding  vessel  liable  for  damages  to  passenger  resulting  from 
seaman's  negligence;  Indianapolis  Traction  &  T.  Co.  v.  Lawson,  143  Fed. 
837,  6  Ann.  Cas.  666,  5  L.  R.  A.  (N.  S.)  721,  74  C.  C.  A.  630,  applying  rule 
where  free  passenger  on  electric  road  injured ;  Pouppirt  v.  Elder  Dempster 
Shipping,  122  Fed.  989,  holding  where  passenger  is  injured,  presumption 
of  negligence  is  against  the  carrier;  Chicago  etc.  Ry.  Co.  v.  Hamler,  215 
m.  536,  106  Am.  St  Rep.  187,  74  N.  E.  709,  railroad  not  liable  for  injuries 
to  sleeping-car  porter,  where  his  contract  with  sleeping-car  company  re- 
leases railroad  from  liability;  Powers  etc.  Co.  v.  Wells-Fargo  &  Co.,  93 
Minn.  145, 100  N.  W.  736,  holding  express  company  liable  for  loss  of  goods 
caused  by  derailment  of  train  upon  which  they  were  shipped ;_  Petit  v. 
West  Jersey  etc.  R.  Co.,  86  N.  J.  L.  300,  90  Atl.  1101,  holding  railroad 
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company  liable  for  lowering  gates  at  crossing,  thereby  injnring  pedestrian; 
St.  Louis  etc.  R.  Co.  v.  Posten,  31  Okl.  831,  124  Pac.  6,  applying  role  in 
case  of  suit  for  damages  resulting  from  derailment  of  train;  Chicago  etc. 
Ry.  Co.  V.  Stibbs,  17  Okl.  101,  87  Pac.  294,  and  John  v.  Northern  Pac.  Ry. 
Co.,  42  Mont.  31,  82  L.  R.  A.  (N.  8.)  85,  111  Pac.  635,  both  holding  rail- 
road companies  are  held  to  greatest  possible  care,  and  even  though  passen- 
ger is  traveling  on  pass,  any  n^ligence  is  considered  gross;  Illinois  Cen- 
tral R.  R.  Co.  V.  Kuhn,  107  Tenn.  127,  64  S.  W.  206,  upholding  instruction 
that  railroad  was  bound  to  use  "utmost  degree  of  care"  in  maintenance  of 
embankments  and  operation  of  trains;  Williams  v.  Spokane  Falls  etc.  Ry. 
Co.,  39  Wash.  88,  89,  80  Pac.  1102,  1103,  holding  carrier  liable  for  injury 
to  passenger  caused  by  breaking  of  coupler,  where  servants  knew  it  was 
liable  to  come  apart;  Mannon  v.  Camden  etc.  Ry.  Co.,  56  W.  Va.  556,  49 
S.  E.  451,  holding  street-car  company  liable  for  injuries  to  passenger  who 
leaped  from  car  in  apprehension  of  danger  from  broken  wire;  New  York 
Central  R.  R.  Co.  v.  Lockwood,  17  Wall.  383,  10  Am.  Rep.  878,  21  L.  Ed. 
641,  rejecting  classification  of  negligence  in  determining  liability  of  rail- 
road to  gratuitous  passenger ;  Indianapolis  R.  R.  Co.  v.  Horst,  93  U.  S.  296, 
28  L.  Ed.  899,  holding  person  taking  cattle  train  is  entitled  to  highest  dili- 
gence r^ardless  of  nature  of  train;  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
455,  26  L.  Ed.  144,  holding  railroad  liable  for  injuries  suffered  by  breaking 
of  berth  in  sleeping-ca^  of  another  company;  The  Reliance,  4  Woods,  423, 
2  Fed.  251,  holding  steamboat  liable  where  presumption  of  negligence  aris- 
ing from  explosion  is  not  rebutted;  Little  Rock  etc.  Ry.  Co.  v.  Miles,  40 
Ark.  320,  48  Am.  Rep.  11,  holding  railroad  liable  to  person  traveling  on 
drover's  pass  and  injured  by  negligence;  St.  Louis  etc.  Ry.  Co.  v.  Sweet, 
60  Ark.  557,  31  S.  W.  573,  holding  instruction  to  jury  embodying  this  rule 
is  correct;  Treadwell  v.  Whittier,  80  Cal.  589,  18  Am.  St.  Bep.   187,  5 
L.  R.  A.  508,  22  Pac.  270,  holding  operators  of  passenger  elevator  must 
prove  highest  diligence  to  defeat  recovery  for  injuries  through  accident; 
Missouri  Pac.  Ry.  Co.  v.  Holcomb,  44  Kan.  339,  24  Pac.  469,  holding  rail- 
road liable  for  damages  to  person  thrown  from  seat  by  jerking  of  car; 
New  Orleans  etc.  Ins.  Co.  v.  New  Orleans  etc.  R.  R.,  20  La.  Ann.  303,  hold- 
ing carrier  bound  to  exercise  ordinary  diligence  regardless  of  agreement, 
excluding  risk  for  fire ;  Peniston  v.  Chicago  etc.  R.  R.  Co.,  34  La.  Ann.  780, 
44  Am.  Rep.  446,  holding  railroad  liable  for  failure  to  provide  safe  ^^ss 
and  ingress  from  and  to  trains  at  eating  station ;  Edwards  v.  Lord,  49  Me. 
281,  holding  charge  to  jury,  that  railroad  is  liable  if  any  reasonable  care 
or  skill  could  prevent  accident,  is  not  error;  State  v.  Western  Maryland 
R.  R.  Co.,  63  Md.  444,  holding  railroad  to  high  degree  of  care  in  favor  of 
employee  riding  on  pass;  Jacobus  v.  St.  Paul  etc.  Ry.  Co.,  20  Minn.  130, 
18  Am.  Rep.  868,  holding  railroad  liable  for  injuries,  although  plaintiffs 
pass  stipulated  against  such  liability;  Huelsenkamp  v.  Citizens'  R.  R.  Co., 
37  Mo.  546,  90  Am.  Dec.  400,  awarding  damages  for  personal  injuries  to 
passenger  on  cars  of  defendant ;  Clark  v.  St.  Louis  etc.  Ry.  Co.,  64  Mo.  447, 
holding  carrier  of  goods  cannot  limit  his  liability  to  use  highest  care  by 
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special  contract;  Madden  v.  Missouri  Pac.  Ry.  (>>.,  50  Mo.  App.  675,  hold- 
ing railroad  liable  for  injuries  caused  by  failure  to  stop  train  at  station 
for  sufficient  time;  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  894, 
S8  Am.  St  Rep.  755,  20  L.  R.  A.  S18,  55  N.  W.  271,  holding,  where  street- 
car  is  derailed,  only  proof  of  highest  diligence  will  defeat  recovery  for 
injuries;  Taylor  v.  Grand  Trunk  Ry.  Co.,  48  N.  H.  314,  2  Am.  Rep.  232,  * 
holding  carrier  of  persons  is  liable  for  slightest  negligence;  Cleveland  etc. 
R.  R.  Co.  V.  Curran,  19  Ohio  St.  13,  ^  Am.  Rep.  S66,  holding  railroad  liable 
for  injuries  to  party  riding  on  drover's  pass,  stipulating  against  liability; 
Fort  Worth  etc.  R.  R.  Co.  v.  Stingle,  2  Tex.  App.  Civ.  619,  sustaining 
charge  to  jury  that  railroad  must  use  "utmost  care  and  skill"  in  caring 
for  passengers;  Virginia  etc.  R.  R.  Co.  v.  Sayers,  26  Gratt.  338,  holding 
railroad  isliable  for  cattle  lost  by  negligence  in  spite  of  stipulation  against 
other  liability;  Cogswell  v.  West  Street  etc.  Ry.  Co.,  5  Wash.  St.  54,  31 
Pac.  413,  upholding  charge  to  jury  that  railway  is  liable  for  injuries  which 
an  extraordinary  degree  of  care  would  prevent;  Maslin  v.  B.  &  O.  R.  R. 
Co.,  14  W.  Va.  203,  206,  86  Am.  Rep.  767,  759,  holding  railroad  company 
cannot  by  special  contract  exempt  itself  from  liability  for  loss  by  negligence; 
dissenting  opinion  in  Wells  v.  New  York  etc.  R.  R.  Co.,  24  N.  Y.  193,  majority 
holding  clause  in  pass  exempting  railroad  from  liability  to  user  is  valid. 

Denied  in  International  etc.  Ry.  Co.  v.  Welch,  86  Tex.  206,  40  Am.  St. 
Rep.  832,  24  S.  W.  392,  holding  charge  that  "carrier  must  use  greatest  pos- 
sible care"  is  error.  ' 

Disting^uished  in  Elder  Dempster  Shipping  Co.  v.  Pouppirt,  125  Fed. 
737,  60  C.  C.  A.  500,  holding  passenger  voluntarily  leaving  place  of  safety 
on  ship  without  necessity  and  going  to  place  obviously  dangerous  assumes 
increased  risk. 

Common  carrier's  power  to  limit  liability.    Note,  32  Am.  Dec.  502. 

Burden  of  proof  of  negligence  where  passenger  is  injured. '  Note,  62 
Am.  Dec.  684. 

Liability  of  carriers  of  passengers  "for  injuries  resulting  from  defects 
in  their  vehicles  and  other  appliances.    Note,  64  Am.  Dec.  521. 

Steam.    Note,  Ann.  Cas.  1915D,  850,  854. 

Presumption  of  negligence  from  injury  to  passenger.  Note,  18  L.  R.  A. 
(N.  S.)  620. 

Degree  of  care  owed  to  free  passengers  in  absence  of  contract  stipula- 
tion.   Note,  46  L.  R.  A.  (N.  S.)  143. 

If  occupation,  such  as  management  of  boilers  and  machinery  of  steam- 
boat, requires  skill,  failure  to  exert  needful  skill  because  not  possessed  or 
from  Inattention  is  gross  negligence. 

Approved  in  Au  v.  New  York  etc.  R.  R.  Co.,  29  Fed.  79,  holding  fact 
that  conductor  of  train  was  engaged  in  work  other  than  supervision  of 
train  showed  gross  negligence;  The  Tom  Lysle,  48  Fed.  693,  setting  off 
against  pilot's  claim  for  wages  loss  sustained  by  owner  through  his  lack 
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of  skill;  Wilson  v.  Charleston  Pilots'  Assn.,  67  Fed.  231,  holding  pilot  is 
liable  for  proximate-  results  arising  from  his  lack  of  skill,  but  not  remote 
injuries;  Chase  v.  Heaney,"70  111.  270j  holding  searcher  of  records  liable 
for  failure  to  use  due  care  and  skill;  Gagg  v.  Yetter,  41  Ind.  252,  IS  Am. 
Rep.  340,  holding  brewing  company  liable  for  loss  by  fire  occasioned  by 
failure  to  exercise  due  care  in  construction  and  operation;  Bussey  v.  Mis- 
sissippi Valley  T.  Co.,  24  La.  Ann.  167,  IS  Am.  Rep.  123,  holding  tow-boat 
company  liable  for  loss  due  to  lack  of^skill  of  employees;  Gill  v.  Middle- 
ton,  105  Mass.  480,  7  Am.  Rep.  550,  holding  landlord  liable  for  injury 
through  repairs  made  by  him  without  requisite  skill  ;*Siegrist  v.  Amot,  10 
Mo.  App.  207,  holding  omission  to  exercise  necessary  skill  in  driving  per- 
son in.  carriage,  is  g^oss  negligence;  Bryan  v.  Missouri' Pac.  Ry.  Co.,  32 
Mo.  App.  239,  holding  any  negligence  of  railroad  injuring  party  without 
fault  of  his  own,  is  g^oss.     , 

Law  furnishes  no  definition  of  "gross"  or  ''ordinary"  negligence  which 
can  be  applied  in  practice,  but  leaves  jury  to  determine  in  each  case  what 
duty  was,  and  what  omissions  amount  to  breach  of  it. 

Approved  in  The  Blackheath,  164*Fed.  759,  holding  destruction  of  bea- 
con want  of  proper  skill  for  which  ship  was  liable ;  Lake  Erie  etc.  Ry.  Co. 
V.  Ford,  167  Ind.  211,  78  N.  E.  971,  Atchison  v.  Wills,  21  App.  D.  C.  562, 
and  Oregon  Co.  v.  Roe,  176  Fed.  718, 100  C.  C.  A.  269,  all  holding  division 
of  negligence  into  slight,  ordinary  or  gross  cannot  be  usefully  applied  in 
trials;  Ridge  v.  Norfolk  Southern  R.  Co.,  167  N.  C.  526,  83  S.  E.  770,  hold- 
ing where  railroad  employee  was  injured  by  roof,  improperly  repaired, 
blowing  off  and  being  on  top  by  reason  of  orders  of  conductor,  company 
was  liable ;  Purple  v.  Union  Pac.  R.  Co.,  114  Fed.  130,  57  L,  R.  A.  700,  51 
C.  C.  A.  564,  holding  proper  to  refuse  instruction  distinguishing  between 
gross  and.  ordinary  negligence ;  Raymond  v.  Portland  R.  R.  Co.,  100  Me. 
534,  62  Atl.  604,  instruction  that  if  conductor  of  electric  car  could,  by  exer- 
cise of  great  care,  discover  who  wanted  to  get  off,  that  would  be  equivalent 
to  actual  knowledge,  is  erroneous;  Milwaukee  etc.  R.  R.  Co.  v.  Arms,  91 
U.  S.  494,  23  L.  Ed.  376,  refusing  to  award  exemplary  damages  against 
railroad  for  so-called  ** gross  negligence";  Preston  v.  Prather,  137  U.  S. 
609,  34  L.  Ed.  790,  11  Sup.  Ct.  163,  holding  what  amounts  to  gross  negli- 
gence of  bailee  is  question  of  fact  for  court  where  jury  is  waived;  Nelson 
V.  The  Gk)liah,  17  Fed.  Cas.  1320,  holding  tug  liable  for  negligence  caus- 
ing tow  to  collide  with  anchored  vessel;  Grey's  Exr.  v.  Mobile  Trade  Co., 
55  Ala.  401,  28  Am.  Rep.  733,  holding  question  whether  fire  destroying 
cargo  was  due  to  carrier's  negligence  depends  on  nature  of  cargo  and  usual 
perils  of  that  mode  of  carriage;  Western  Union  Tel.  Co.  v.  Eyser,  2  Colo. 
165,  holding  it  gross  negligence  to  allow  wire  to  be  suspended  across  street 
without  guards;  Michigan  etc.  R.  R.  Co.  v.  Heaton,  37  Ind.  454,  10  Am. 
Rep.  94,  and  Ohio  etc.  R.  W.  Co.  v.  Selby,  47  Ind.  485,  17  Am.  Rep.  724, 
both  holding  common  carrier  cannot  stipulate  agldnst  liability  for  negli- 
gence, slight  or  gross;  Jacobus  v.  St.  Paul  etc.  Ry.  Co.,  20  Minn.  132,  18 
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Am.  Sep.  865,  holding  jury's  finding  of  negligence,  sustained  by  sufficient 
evidence,  is  conclusive;  Perkins  v.  New  York  etc.  R.  R.  Co.,  24  N.  Y.  207, 
82  Am.  Dec.  289,  holding,  where  pass  exempts  railroad  from  liability  for 
negligence,  all  degrees  of  same  ase  included ;  Mark  v.  Hudson  River  Bridge 
Co.,  103  N.  Y.  36,  8  N.  B.  246,  holding  failure  to  use  term  ''gross  negli- 
gence," in  charge  to  jury,  is  not  error;  McAdoo  v.  Richmond  etc.  R.  R. 
Co.,  105  N.  C.  149,  11  S.  E.  319,  holding  ''gross"  negligence  is  not  such 
as  will  warrant  recovery  in  spite  of  plaintiff's  contributory  neglect;  South- 
em  Cotton  Press  Co.  v.  Bradley,  52  Tex.  599,  holding  it  error  to  charge 
jury  that  "gross  negligence  is  greater  degree  of  negligence  than  ordinary" 
without  defining  same;  Carter  v.  Chambers,  79  Ala.  231,  holding  erroneous 
a  charge  that  law  required  same  degree  of  diligence  from  driver  and  pedes- 
trian; Colorado  Central  R.  R.  Co.  v.  Holmes,  5  Colo.  1^9,  refusing  recovery 
where  plaintiff  hds  been  guilty  of  contributory  negligence,  and  declining 
to  measure  relative  degrees  of  care ;  Union  Pao.  R.  R.  Co.  v.  Rollins,  5  Kan. 
179,  holding  railroad  is  liable  for  slaughter  of  trespassing  cattle  only 
when  due  to  gross  negligence ;  Gill  v.  Middleton,  105  Mass.  480,  7  Am.  Bep* 
550,  holding  landlord  liable  for  injuries  through  repairs  made  by  him  with- 
out necessaify  skill;  Quimby  v.  Boston  etc.  R.  R.  Co.,  150  Mass.  372,^  5 
L.  B.  A.  849,  23  K  E.  207,  holding  pass  stipulating  against  liability  for 
negligence  is  valid  and  prevents  damages  for  negligence  of  any  degree; 
Memphis  etc.  B.  B.  Co.  v.  Whitfield,  44  Miss.  490,  defining  gross  neg- 
ligence for  purpose  of  warranting  punitive  damages;  Taylor  v.  Grand 
Trunk  Ry.  Co.,  48  N.  H.  313,  2  Am.  Bep.  230,  holding  carrier  of 
persons '  is  liable  for  slightest  negligence ;  State  v.  Manchester  etc.  R.  R. 
Co.,  52  N.  H.  557,  upholding  instruction  that  "gross  negligence  is 
want  of  slight  care";  Briggs  v.  Taylor,  28  Vt.  185,  instructing  trial  court 
to  charge  jury  that  attaching  officer  must  use  that  care  which  pru- 
dent men  use  in  their  own  affairs;  dissenting  opinion  in  Atchison  etc. 
Ry.  Co.  V.  McClurg,  69  Fed.  868,  8  C.  C.  A.  322,  majority  reversing  for 
error  in  instructing  jury  on  various  degrees  of  diligence;  Hart  v.  Western 
Union  Tel.  Co.,  66  Cal.  591,  6  Pac.  645,  majority  holding  company  liable 
under  agreement  only  for  gross  negligence,  causing  mistake  in  unrepeated 
message;  Wells  v.  New  York  etc.  R.  R.  Co.,  24  N.  Y.  186,  189,  majority 
holding  clause  in  pass  exempting  company  from  liability  defeats  recovery 
for  any  degree  of  negligence ;  Western  Union  Tel.  Co.  v,  Catlett,  177  Fed. 
74,  100  C.  C.  A.  489,  arguendo. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  88  Am. 
St.  Bep.  782. 

Under  act  of  Congress  of  1838,  making  injurious  escape  of  steam  prima 
fade  evidence  of  negligence.  It  is  incumbent  on  owners  of  steamboat  whose 
boilers  explode  and  Injure  passenger  to  disprove  negligence  of  employees. 

Approved  in  The  Sydney,  27  Fed.  123,  holding,  in  suit  to  recover  for  loss 
of  caigo  by  explosion^  owners  must  disprove  negligence;  Albion  Lumber 
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Co.  Y.  De  Nobra,  72  Fed.  741,  19  C.  C.  A.  168,  holding  derailpaent  of  log- 
gii^  train  running  at  high  speed  is  prima  faeie  nQ^igent;  Denver  Tram- 
way Co.  V.  Reid,  4  Colo.  App.  69,  35  Pac.  275,  holding  injury  through  de- 
fect in  electric  car  raises  presumption  oL  negligence. 

Distinguished  in  Wilkinson  v.  Johnston,  27  {ja.  Ann.  380,  holding,  in 
action  by  owners  against  charterer  to  recover  value  of  lost  bdat,  burden 
of  proving  n^ligence  is  on  former.' 

Liability  for  injury  due  to  neglect  of  statutory  precautions.    Note,  19 
E.  R.  C.  56,  59. 

Liability  for  injury  by  servant  to  third  person  in  use  of  dangerous 
agency.    Note,  10  L.  R.  A.  (N.  8.)  382,  385,  889. 

In  this  case,  Ul^l  against  ship  was  remedy  pursued  by  a  passenger  for 
Injuries  from  explosion  negligently  caused. 

Approved  in  New  York  etc.  Steamboat  Co.  v.  Johnson,  195  Fed.  741, 
115  C.  C.  A.  540,  holding  husband,  whose  wife  had  suffered  injury  through 
maritime  tort,  may  maintain  suit  in  admiralty  for  damages;  Aurora  Ship- 
ping Co.  V.  Boyce,  191  Fed.  968,  112  C.  C.  A.  372,  holding  laws  of  Oregon 
providing  vessels  shall  be  subject  to  lien  for  damages  or  injuries  done  to 
persons  includes  injuries  causing  death. 

Relied  upon  as  a  precedent  for  this  form  of  remedy  in  The  A.  Heaton, 
43  Fed.  595,  The  Anaces,  93  Fed.  242,  34  C.  C.  A.  558,  The  Marion  Chil- 
cott,  95  Fed.  689,  and  The  City  of  Brussels,  6  Ben.  371,  Fed.  Cas.  2745. 

Liability  of  telegraph  company  for  negligence  in  transmission  or  deliv- 
ery of  business  telegrams  or  for  failure  to  deliver  same.  Note,  5 
N.  C.  C.  A.  1011. 

Miscellaneous.    Cited  in  Jackson  v.  Steamboat  Magnolia,  20  How.  299, 

15  L.  Ed.  911,  and  The  Sarah  Jane,  1  Low.  204,  206,  Fed.  Cas.  12,349,  as 
instance  of  exercise  of  admiralty  jurisdiction  wherevaccident  is  in  body  of 
county;  The  Steamship  Hammonia,  10  Ben.  514,  Fed.  Cas.  6006;  The  Steam- 
boat Cheeseman  v.  Two  Ferryboats,  2  Bond,  368,  Fed.  Cas.  2633,  The  High- 
land Light,  Chase  Dec.  151,  Fed.  Cas.  6477,  on  point  of  jurisdiction;  Russ 
V.  Steamboat  War  Eagle,  14  Iowa,  372,  on  question  of  excessive  damages; 
Hill  V.  The  Golden  Gate,  12  Fed.  Cas.  165,  on  point  of  jurisdiction  not 
passed  upon  in  opinion;  Mendell  v.  The  Martin  White,  17  Fed.  Cas.  3,  to 
question  of  jurisdiction  in  action  in  rem  for  injuries  received  on  vessel; 
Woolston  V.  The  Jno.  A.  Warner,  30  Fed.  Cas.  609,  as  instance'  where  con- 
tract to  carry  passengers  was  regarded  as  maritime  contract  as  of  course. 

16  How.  480-491,  14  L.  Bd.  1024,  SEYMOUR  V.  McCOBMXOK. 

Since  patent  act  of  1836,  only  actual  damages  may  be  recoT«r«d  fof 
infringement,  tbe  amount  to  be  assessed  by  Jury  under  above  instruction  by 
court;  but  court  may,  under  proper  drcumstanceSy  triple  amount  of  verdict 
as  ponitiye  damages. 
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Approved  in  Lamport  v.  Judge  A  Dolph  Drug  Co.,  238  Mo.  420,  AniL  Oai« 
IQISA,  851,  87  L.  B.  A.  (N.  S.)  583,  141  S.  W.  1099,  holding  punitive  dam- 
ages may  be  allowed  in  action  for  infringement  of  trademark;  Schwarzel 
V.  Holenshade,  2  Bond,  32,  Fed.  Cas.  12,506,  denying  motion  to  treble 
amount  of  jury's  verdict;  Brodie  v.  Ophir  Silver  Mining  Co.,  5  Sawy.  611, 
Ped.  Cas.  1919,  refusing  to  give  judgment  against  infringer  for  treble  dam- 
ages in  absence  of  wantonness;  Tilghman  v.  Proctor,  125  U.  S.  144,  31 
Ii.  Ed.  666,  8  Sup.  Ct.  898,  holding  in  equity  patentee  may  recover  amount 
which  invention  has  saved  to  parties  infringing;  McAroy  v.  Wright,  25 
Ind.  30,  assessing  damages  for  fraud  and  deceit  in  connection  with  con- 
tract ;  Mulf ord  v.  Pearee,  14  Blatchf .  142,  Fed.  Cas.  9908,  and  Bay  City 
etc.  B.  B.  Co.  V.  Austin,  21  Mich.  412,  holding  repeal  before  judgment  of 
statute  authorizing  doubling  of  judgment  defeats  such  twofold  recovery. 

Distinguished  in  Livingston  v.  Jones,  3  Wall.  Jr.  342,  Fed.  Cas.  8414, 
holding  court  of  equity  cannot  treble  damages  for  iufringement  of  patent 
as  may  be  done  at  law. 

Effect  of  repeal  of  statute.    Note,  12  Am.  Dec.  481. 
Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks  as 
damages.    Note,  51  L.  R.  A.  803,  804,  809,  810,  811,  814,  815. 

Where  Inventor  sells  licenses  to  use  his  Improvement,  he  has  himself 
fixed  average  of  actual  damage  and  cannot  recover  more  without  clear  evi- 
dence of  greater  UmB, 

Approved  in  American  Sulphite  Pulp  Co.  v.  De  Grasse  Paper  Co.,  193 
Fed.  655,  113  C.  C.  A.  521,  holding  where  patentee  was  unable  to  prove 
uniform  rate  of  license  fee,  he  was  entitled  to  recover  lowest  rate  of  license 
fee;  Fox  v.  Knickerbocker  Engraving  Co.,  168  Fed.  427,  holding  where 
license  fee  for  sale  of  patent  had  been  reduced,  infringer  who  held  prior 
and  after  reduction  may  be  properly  charged  with  damages  at  higher  rate; 
Corporation  of  New  York  v.  Ransom,  23  How.  489,  16  L.  Ed.  515,  and  Bur- 
dell  V.  Denig,  4  Fed.  Cas.  699,  holding  where  inventor  does  not  furnish 
evidence  for  estimation  of  damages,  only  nominal,  sum  may  be  awarded; 
Washington  etc.  Packet  Co.  v.  Sickles,  19  Wall.  617,  22  L.  Ed.  204,  re- 
versing judgment  against  infringer  for  eleven  thousand  dollars,  where 
licenses  to  use  patent  were  sold  for  two  hundred  and  fifty  dollars  to  one 
thousand  five  hundred  dollars;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S. 
198,  26  L.  Ed.  978,  dismissing  bill  for  accounting  of  profits  by  patentee 
against  infringer,  and  leaving  former  to  his  legal  remedy;  Stutz  v.  Arm- 
strong, 25  Fed.  147,  assessing  patentee's  damages  at  amount  of  license  fee 
established  by  him  for  use  of  such  machine;  Timken  v.  Olin,  41  Fed.  JL71, 
affirming  judgment  assessing  damages  in  strict  accordance  to  license  fees 
formerly  established  by  patentee;  Cassidy  v.  Hunt,  75  Fed.  1015,  holding 
in  absence  of  license  fee  it  is  for  jury  to  ascertain  reasonable  royalty, 
and  to  do  so  may  take  infringer's  profits  into  account;  Emerson  v.  Simm, 
8  Fed.  Cas.  641,  giving  to  patentee  damages  equal  to  amount  of  license 
fees  charged  to  others  by  himself;  Goodyear  Dental  Vulcanite  Co.  v.  Van 
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Antwerp,  10  Fed.  Cas.  750,  charging  infringer  with  license  fees  r^ardless 
of  fact  that  he  had  gained  no  profits;  Birdsall  v.  Coolidge,  93  U.  S.  70,. 
28  L.  Ed.  805,  holding,  where  infringement  was  slight,  patentee  should 
recover  less  than  royalty,  jnst  as  in  other  cases  he  could  recover  more; 
Wooster  v.  Simonson,  16  Fed.  681,  holding,  where  less  than  whole  inven- 
tion has  been  infringed,  damages  may  be  for  less  than  royalty;  Creamer 
V.  Bowers,  35  Fed.  208,  limiting  patentee's  recovery  to  amount  which  he 
claims  in  his  testimony;  United  Nickel  Co.  v.  Central  Pac.  R.  R.  Co.,  36 
Fed.  190,  in  chaige  to  jury;  United  States  Frumentum  Co.  v.  Lauhoff, 
216  Fed.  615,  618,  132  C.  C.  A.  614,  arguendo. 

Distinguished  in  Rude  v.  Westcott,  130  U.  S.  165,  32  L.  Ed.  894,  9  Sup. 
Ct.  468  (affirming  on  this  point,  19  Fed.  833),  and  Gk>ttfried  v.  Crescent 
Brewing  Co.,  22  Fed.  433,  holding  amount  paid  in  settlement  of  claim  for 
alleged  infringement,  is  no  proof  of  actual  damage  from  later  infringe- 
ment; Graham  v.  Geneva  etc.  Mfg.  Co.,  24  Fed.  643,  holding  agreements 
made  to  secure  introduction  of  patented  machine  are  not  such  licenses  as 
will  fix  amount  of  damages  for  infringement;  American  Nicholson  Paving* 
Co.  V.  Elizabeth,  1  Fed.  Cas.  693,  holding,  in  equity,  where  patent  consists 
in  exclusive  right  to  use  process,  infrii^r  must  pay  patentee  his  profits. 

It  is  not  a  necessary  legal  inference  tbat  if  defendant  had  not  infringed 
npon  plaintiiTs  patent,  all  purchasers  from  defendant  would  have  employed 
plaintiff,  and  that,  therefore,  plaintiff  is  entitled  to  all  profits  made  in  sale 
of  articles  embodying  improvement  of  patent. 

Approved  in  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co.,  220 
Fed.  885, 136  C.  C.  A.  446,  holding  burden  is  on  complainant  to  prove  what 
part  of  entire  profits  from  sale  of  infringing  machine  was  due  to  improve- 
nfent;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  312,  313,  102  C.  C.  A*  497; 
American  Street  Flushing  Mach.  Co.  v.  St.  Louis  Street  Flushing  Maeh.  Co., 
180  Fed.  761,  and  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc.  Co., 
173  Fed.  368,  375, 377, 396,  97  C.  C.  A.  621,  all  holding  that  where  infringing 
article  contains  substantial  imf)rovement  over  patent,  patentee  not  entitled 
to  recover  all  profits  made  by  infringer;  but  only  such  as  arose  from  use  of 
infringing  parts;  Yesbera  v.  Hardesty  Mfg.  Co.,  166  Fed.  125,  92  C.  C.  A» 
46,  ruling  as  to  amount  of  recovery  of  profits  from  infringer  of  patent 
for  combination  as  a  unit  in  which  parts  co-operate ;  Dowag^ac  Mfg.  Co.  v. 
Superior  Drill  Co.,  162  Fed., 481,  89  C.  C.  A.  399,  holding  where  no  other 
patented  structure  is  shown  to  have  contributed  to  profits  of  infringer,  and 
infringement  was  deliberate  and  intentional,  entire  profits  can  be  recov- 
ered ;  Brennan  &  Co.  v.  Dowagiac  Mfg.  Co.,  162  Fed.  475,  89  C.  C.  A.  392, 
holding  that  on  an  accounting  for  profits  by  infringer,  measure  of  recov- 
ery is  actual  amount  of  profits  made  by  latter;  McSherry  Mfg.  Co.  ▼• 
Dowagiac  Mfg.  Co.,  160  Fed.  952,  89  C.  C.  A.  26,  holding  to  entitle  owner 
of  patent  to  recover  from  infringer  profit  he  would  have  made  on  same 
number  of  machines,  he  must  prove  that  he  could  have  supplied  such 
machines  and  that  but  for  infringer  he  would  have  made  sales  ii 
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made;  Brown  v.  Lanyon,  148  Fed.  839,  78  C.  C.  A.  528,  action  at  law  does 
not  lie  for  sole  purpose  of  recovering  profits  which  infringer  of  patent  has 
made ;  Lattimore  v.  Hardsoeg  Mfg.  Co.,  121  Fed.  988,  68  G.  C.  A.  287,  hold- 
ing where  infringer  made  miner's  caps,  to  which  it  attached  infringing 
lantern-holders,  complainant  was  entitled  to  profits  on  holders  only;  Singer 
Mfg.  Co.  V.  Cramer,  109  Fed.  659,  48  C.  C.  A.  588,  applying  principle  to 
instructions  on  damages  for  infringement ;  Nelson  v.  J.  H.  Winchell  &  Co., 
203  Mass.  89,  23  L.  R.  A.  (K.  8.)  1150,  89  N.  E.  186,  holding  infringer  of 
trademark  on  shoes  liable  for  trademark  profits  only;  Mowry  v.  Whitney, 
14  Wall.  650,  20  L.  Ed.  866  (affirming  29  Fed.  Cas.  1104),  holding  patentee 
of  single  process  in  making  railroad  wheels  cannot  recover  entire  profits 
of  sale  of  wheels  by  infringer;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S. 
195, 197, 26  L.  Ed.  977, 978,  dismissing  bill  in  equity  to  compel  infringer  to 
account  to  patentee  for  profits  of  former's  business;  Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  reversing  judgment 
awarding  patentee  all  profits  on  all  sold  carpet  embodying  patent ;  Sessions 
T.  Romadka,  145  U.  S.  45,  36  L.  Ed.  615,  12  Sup.  Ct.  803,  holding  patentee 
of  trunk  fastener  cannot  recover  profits  from  sale  of  entire  trunks  with 
said  fastening;  Cincinnati  Gas  Co.  v.  Western  Siemens  Co.,  152  U.  S. 
204,  88  L.  Ed.  413,  14  Sup.  Ct.  525,  holding  damages  for  breach  of  con- 
tract not  to  sell  patented  articles  to  others  are  plaintiff's  profits  from 
such  forbidden  sales;  Vaughan  v.  Central  Pacific  R.  R.  Co.,  4  Sawy.  284, 
Fed.  Cas.  16,897,  dismissing  bill  by  inventor  of  railway  brakes  to  com- 
pel infringing  railroad  to  render  account  of  its  profits;  Buerk  v.  Im- 
haeuser,  14  Blatchf.  22,  Fed.  Cas.  2107,  holding  it  error  to  award  to  pat- 
entee sum  equal  to  profits  of  infringer  from  sale  of  articles  embodying 
patent;  Graham  v.  Mason,  1  Holmes,  89,  90^Fed.  Cas.  5672,  limiting  re- 
covery of  patentee  of  part  of  machine  to  profits  made  by  sale  of  that 
part;  Hall  v.  Stern,  20  Fed.  789,  holding,  where,  infringer  sold  patented 
articles  at  loss,  infringer's  profits  did  not  affect  measure  of  damages; 
Everest  v.  Buffalo  Lubricating  Oil  Co.,  31  Fed.  744;  holding  patentee  can- 
not recover  as  damages  infringer's  profits  on  sale  of  oils  made  by  pat- 
ented process;  Bell  v.  U.  S.  Stamping  Co.,  32  Fed.  551,  allowing  to  pat- 
entee profits  of  only  such  sales  by  infringer  as  he  can  prove  would  have 
been  made  by  himself;  Morss  v.  Union  Form  Co.,  39  Fed.  471,  sustain- 
ing judgment  allowing  only  proved  damages  instead  of  awarding  profits 
on  infringer's  sales;  Royer  v.  Shultz  Belting  To.,  45  Fed.  52,  53,  refusing 
to  award  patentee  profits  made  by  infringer,  and  proof  of  actual  damage 
failing,  awarding  nominal  damages;  dissenting  opinion  in  Silsby  v.  Foote, 
20  How.  393,  15  L.  Ed.  968,  majority  affirming  judgment  for  improvement 
on  stove  apparently  equal  to  whole  profit  of  stove. 

Distinguished  in  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co.,  206  Fed. 
620,  124  C.  C.  A.  409,  holding  in  suit  for  unfair  competition,  rule  as  to 
measure  of  damages  differs  from  patent  cases;  Conroy  v.  Penn  Electrical 
&  Mfg.  Co.,  199  Fed.  428,  429,  118  C.  C.  A.  101,  holdin?  where  invention 
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consists  of  new  and  complete  type  of  furtide,  infringer  is  liable  for  entire 
profits;  dissenting  opinion  in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315, 
102  C.  C.  A.  497,  majority  holding  in  accounting  for  profits  received  by 
infringer,  where  infringement  is  not  of  entire  machine  bat  only  of  im- 
proved feature,  recovery  is  restricted  to  such  portion  of  profits  derived 
from  entire  machine  as  arose  from  patented  feature. 

It  is  error  to  charge  Jury  that  same  measure  of  damage  for  infringe- 
ment is  to  govern,  whether  patent  covers  an  entire  machine  or  an  improve- 
ment on  the  machine. 

Approved  in  Baker  v.  Crane  Co.,  138  Fed.  60,  70  C.  C.  A.  486,  on  account- 
ing for  profits  for  infringement  of  claim  of  patent  covering  improvement, 
complainant  must  show  how  much  profit  on  entire  article  was  due  to  im- 
provement; Kansas  City  Hay  Press  Co.  v.  Devol,  127  Fed.  365,  holding 
where  patent  infringed  for  part  only  of  machine,  burden  rests  on  com- 
plainant to  separate  his  damages  and  defendant's  profits  between  patented 
and  unpatented  feature;  McCreary  v.  Pennsylvania  Canal  Co.,  141  U.  S. 
463.  466,  35  L.  Ed.  819,  820,  12  Sup.  Ct.  42,  43,  holding  where  plaintiff 
patents  invention  and  then  patents  improvement  in  suit  on  second  patent, 
he  can  recover  only  damages  for  use  of  improvement;  Keystone  Mfg.  Co. 
V.  Adams,  151  U.  S.  147,  38  L.  Ed.  105,  14  Sup.  Ct.  298,  and  Calkins  v. 
Bertrand,  10  Biss.  449,  8  Fed.  759,  holding,  where  patentee  fails  to  show 
how  much  of  infringer's  profits  is  due  to  his  patent,  he  can  recover  only 
nominal  damages;  Graham  v.  Mason,  1  Holmes,  89,  90,  Fed.  Cas.  5672, 
limiting  recovery  by  patentee  of  part  of  machine  to  profits  from  sale  of 
such  part;  Maier  v.  Brown,  17  Fed.  737,  holding  patentee  of  trunk  cover- 
tng  cannot  recover  from  infringer  profits  froni  sales  of  entire  trunks; 
Porter  Needle  Co.  v.  National  Needle  Co.,  22  Fed.  830,  holding  that  to 
prove  entire  damage  it  must  be  shown  that  patent  embraces  all  mechanism 
of  value  in  machine ;  Hunt  etc.  Co.  v.  Cassidy,  53  Fed.  262,  3  C.  C.  A.  525, 
holding  amount  of  license  fee  chai^d  for  use  of  two  patents  is  not  proof 
of  damage  from  infringement  of  one. 

Right  to  injunction  or  damages  in  an  action  for  infringement   of 
patent.    Note,  20  E.  B.  0.  855. 

Miscellaneous.  Cited  in  Andrews  v.  Hovey,  124  U.  S.  705,  31  L.  Ed.  559, 
8  Sup.  Ct.  679,  to  point  nQjt  covered  by  opinion;  Hussey  v.  Whitely,  1 
Bond,  420,  Fed.  Cas.  6950,  referring  to  deposition  taken  in  principal  case; 
Hamilton  v.  Ives,  11  Fed.  Cas.  345,  referring  to  opinion  in  lower  court. 

16  How.  492-498,  14  L.  Ed.  1029,  AMIS  v.  BfYEBS. 

Court  of  eguity  will  not  ordinazUy,  of  its  own  motion,  take  exception  to 

Its  jorisdlction  upon  the  ground  that  plaintiff  has  an  adequate  remedy  at  law. 

Approved  in  National  Bank  of  Commerce  v.  Equitable  Trust  Co.,  227 

Fed.  532,  holding  one  who  consents  to  hearing  and  submission  in  equity 

of  legal  cause  of  action  is  estopped  to  object  to  mode  of  trial;  Strousse  v. 
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Bank  of  Clear  Creek  County,  9  Colo.  App.  489,  49  Pac.  264,  refusing  to 
dismiss  action  where  this  objection  was  raised  first  on  appeal;  Sherwin  v. 
Oaghagen,  39  Neb.  248,  57  N.  W.  1008,  holding,  where  this  question  of 
jurisdiction  did  not  appear  from  record,  relief  would  not  be  denied. 

Distinguished  in  Cecil  National  Bank  v.  Thurber,  59  Fed.  916,  8  C.  C.  A. 
365,  holding,  where  defendant  had  taken  exception  at  proper  time,  bill 
must  be  dismissed. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  B.  A.  117,  135. 

16  How.  494-513,  14  L.  £d.  1030,  QUITASD  v,  STODDABD. 

Act  of  1812  (2  Stats,  at  Large,  748),  respecting  Missouri  town  lots,  is  a 
present  operative  grant  of  all  the  interest  of  the  United  States,  in  the  prop- 
erty comprised  in  the  act,  the  right  of  the  grantee  depending  only  upon 
possession.  Inhabitation  or  cultivation,  prior  to  December  20,  1803. 

Approved  in  Glasgow  v.  Hortiz,  1  Black,  601,  17  L.  Ed.  113,  holding 
title  confirmed  by  act  of  1812  good,  though  without  the  out-boundaries  of 
survey  by  surveyor-general ;  Glasgow  v.  Baker,  128  U.  S.  575,  32  L.  Ed.  518, 
9  Sup.  Ct.  158,  holding  claim  good,  though  precise  time  of  possession,  etc., 
not  proved ;  Qriffing  v.  Gibb,  McAll.  217,  Fed.  Cas.  5819,  holding  legal  a 
grant  of  certain  tide-lands  by  State  of  California;  Carondelet  v.  McPher- 
son,  20  Mo.  199,  holding  that  claimant  need  not  produce  survey  by  United 
States,  embracing  land  as  part  of  common;  St.  Louis  v.  Toney,  21  Mo.  251, 
holding  confirmation  under  act  of  1812  not  forfeited  by  failure  to  prove 
under  act  of  1824;  Carondelet  v.  St.  Louis,  25  Mo.  460,  holding  claimant 
under  act  of  1812  entitled  to  recover  commons,  without  survey;  Funk- 
houser  v.  Langkopf,  26  Mo.  459,  holding,  as  claimant  might  have  identified 
his  land  prior  to  survey,  statute  of  limitations  ran  against  him;  Fine  v. 
St.  Louis,  30  Mo.  176,  holding  erroneous  an  instruction  that  proof  of  ^cn^ 
possession  was  not  sufficient;  Fine  v.  St.  Louis,  39  Mo.  66,  holding  ques- 
tion as  to  whether  claimant  had  abandoned,  was  for  jury;  Vasquez  v. 
Ewing,  42  Mo.  256,  holding  showing  of  possession,  etc.,  insufiicient,  bound- 
aries not  being  established;  Glasgow  v.  Lindell,  50  Mo.  82,  holding  claim- 
ant entitled  to  have  his  evidence  of  existence  and  boundary  of  field  lots 
go  to  jury;  Reel  v.  Ewing,  71  Mo.  16,  holding  plaintiff's  right  barred  by 
statute  of  limitations,  since  act  of  1812  was  present  grant;  Baird  v.  St. 
Louis  Hospital  Assn.,  116  Mo.  428,  22  S.  W.  727,  holding  that  statute  of 
limitations  ran  in  favor  of  confirmee  under  act  of  1812,  from  its  date; 
Tyler  v.  Wells,  2  Mo.  App.  538,  holding  rights  of  claimant  under  confirma- 
tion of  1810,  nojt  prejudiced  by  act  of  1816. 

'  Act  of  1824  (4  Stats,  at  Large  66),  supplementary  to  act  of  1812,  re- 
specting Mlssolul  town  lots,  does  not  impair  the  effect  and  operation  of  that 
act,  and  claimants  under  it  may  still  establish  the  fact  of  possession,  etc, 
liy  parol  evidence. 
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Approved  in  St.  Lonis  v.  St.  Louis  Blast  Furnace  Co^  285  Mo.  16,  138 
S.  W.  643,  holding  that  portion  of  act  requiring  owners  oi  lots  in  village 
to  appear  before  recorder  and  prove  their  claims  is  of  no  effect;  Savignac 
V.  Garrison,  18  How.  137,  15  L.  Ed.  291,  holding  failure  to  comply  with 
conditions  of  act  of  1824  did  not  impair  title  acquired  under  that  of  1812; 
St.  Louis  V.  Toney,  21  Mo.  255,  holding  claimant  rightfully  permitted  to 
'prove  necessary  facts  by  parol  evidence;  Funkhouser  v.  Langkopf,  26  Mo. 
459,  holding,  since  claimant  might  have  identified  land  prior  to  survey, 
statute  of  limitations  ran  against  him;  Glasgow  v.  Baker,  85  Mo.  569,  hold- 
ing claimant's  failure  to  perform  requirements  of  act  of  1824,  did  not  work 
forfeiture. 

Under  act  of  1812,  respecting  Missouri  town  lota,  question  of  boundary 
was  left  open  ^  to  settlement  of  respective  claimants  by  litigation,  In  courts  of 
Justice,  or  otherwise. 

Approved  in  Clark  v.  Hammerle,  36  Mo.  641,  holding  certified  copy  of 
registry  of  confirmation  prima  facie  proof  of  possession ;  Yasquez  v.  Ewing, 
42  Mo.  261,  holding  showing  of  possession,  etc.,  insufficient,  there  being  no 
proof  of  location  and  boundaries;  Glasgow  v..Lindell,  50  Mo.  82,  holding 
claimant  of  field  lot  entitled  to  have  his  evidence  of  boundary  go  to  jury. 

Survey,  approved  by  United  States,  and  accepted  by  confirmee,  Is  con- 
clusive upon  each,  unless  an  appeal  is  taken  by  either  party,  or  by  opposing 
claimant,  to  the  commissioner  of  the  land  office. 

Approved  in  Carondelet  v.  St.  Louis,  29  Mo.  534,  holding  claimant,  hav- 
ing accepted  the  approved  survey,  was  estopped  to  claim  outside  lands; 
Gibson  v.  Chouteau,  7  Mo.  App.  6,  holding  survey  of  a  confirmation  invalid 
until  approved  properly;  Carondelet  v.  McPherson,  20  Mo.  203,  holding 
that  the  fact  of  acceptance  and  consent  to  survey  was  a  question  for  the 
jnry. 

Miscellaneous.  Cited  in  historical  statement  of  case  in  Bunnel  v.  Stod- 
dard, 4  Fed.  Cas.  669. 

16  How.  513-524,  14  L.  Ed.  1038,  IBWIN  v.  UNITED  STATES. 

Deed  conveying  right  to  use  and  carry  away  from  ^spiing  by  which 
grantor's  factory  is  supplied  "so  much  water  as  will  pass  through  pipe  of 
equal  diameter  with  one  conveying  water  from  spring  on  same  level  therewith 
to  grantor's  factory,"  entitles  grantee  to  one-half  the  waters  of  the  spring. 
Approved  in  Taylor  v.  Holter,  1  Mont.  697,  holding  deed  conveying 
waters  of  "right-hand  fork  of  Oro  Fino  Gulch,"  cannot  be  explained  to 
mean  "left-hand  fork";  Loverin  v.  Walker,  44  N.  H.  490,  holding  grant  of 
"undivided  one-half  of  land  and  mill,  together  with  water  privilege,"  gives 
only  one-half  interest  in  water. 

Where,  under  above  deed,  vendee,  with  assistance  and  aoqulescanoe  of 
vendor,  lays  pipes  which  will  carry  away  one-half  the  water,  vendor's  assignee 
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cannot  complain  after  ilxteen  yean,  'because  vendee's  pipeii  are  of  larger 
diameter  tlian  hie  own;  tbe  conduct  of  tbe  parties  amomits  to  a  practical 
construction  of  tlielr  agreement. 

Approved  in  Staub  v.  Hampton,  117  Tenn.  739,  101  S.  W.  784,  holding 
that  survey  of  land  intended  to  be  conveyed  will  control  description  in 
deed  is  not  contrary  to  public  policy  of  registration  laws  as  against  pur- 
chaser of  land  with  notice;  Loverin  v.  Walker,  44  N.  H.  491,  holding  judi- 
cial construction  of  deed  conveying  half  interest  in  water  rights  is  con- 
firmed by  practical  construction  of  parties. 

16  How.  624-634,  14  L.  Ed.  1043,  FANNING  ▼.  OBEOOIBE. 

Ferry  license  is  not  Invalid  because  not  granted  by  ordinance  nnder 
corporate  seal;  the  agents  of  a  corporation  may  bind  It  by  parol,  and  a 
license  is  valid  if  made  by  written  contract  of  mayor,  under  sanction  of 
council. 

Approved  in  Michigan  City  v.  Leeds,  24  Ind.  App.  274,  55  N.  E.  801, 
holding  mayor  authorized  by  council  to  contract  for  city  offices  was  author- 
ized to  make  lease  for  ten  years,  to  sooner  end  if  city  erected  building  of 
its  own;  Gottfried  v.  Miller,  104  U.  S.  627,  26  L.  Ed.  853,  holding  assign- 
ment of  letters  patent  by  agent  of  corporation  is  valid,  although  without 
seal;  Mayor  of  Baltimore  v.  Weatherby,  62  Md.  461,  sustaining  contract 
made  by  mayor  and  city  council  in  absence  of  any  legislative  formality 
required. 

Where  legislature  grants  ferry  license,  and  binds  municipal  authorities, 
but  not  Itself,  to  grant  no  other,  that  license  is  not  exclusive,  and  if  legis- 
lature then  delegates  its  authority  to  city  coun'dl,  that  body  may  grant  other 
valid  licenses. 

Approved  in  Williams  v.  Wingo,  177  U.  S.  603,  44  L.  Ed.  906,  20  Sup. 
Ct.  794,  holding  Virginia  act  of  March  6,  1840,  prohibiting  grant  of  ferry 
license  within  half  mile  of  any  other  ferry  was  repealable;  Monett  Elec- 
tric Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed.  374,  holding 
that  ordinance  under  which  city  granted  exclusive  franchise  to  electric 
light  company  being  void,  contract  with  company  was  not  binding;  Green 
v.  Ivey,  46  Fla.  349,  33  South.  714,  refusing  to  enjoin  grantee  of  ferry 
from  operating  ferry  at  or  near  point  on  river  between  two  counties  at 
suit  of  prior  licensee;  Wheeling  etc.  Bridge  Co.  v.  Wheeling  Bridge,  138 
U.  S.  292,  34  L.  Ed.  969,  11  Sup.  Ct.  303,  holding  legislative  license  of  com- 
peting ferry  is  vaUd,  although  laws  prohibit  county  courts  from  granting 
same;  Burlington  etc.  Ferry  Co.  v.  Davis,  48  Iowa,  136,  30  Am.  Rep.  892, 
holding  exclusive  power  to  license  is  not  power  to  grant  exclusive  license, 
but  latter  is  conferred  by  power  "to  grant  or  refuse  license";  Long  v. 
Duluth,  49  Minn.  288,  32  Am.  St.  Rep.  551,  51  N.  W.  914,  holding  legisla- 
tive authority  to  city  to  grant  franchise  to  water  company  does  not  confer 
power  to  grant  exclusive  franchise;  State  v.  Hayes,  61  N.  H.  332,  on  ques' 
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tion  of  delegation  of  legislative  powers;  Mintum  v.  Lame,  Me  All.  395, 
Fed.  Cas.  9646,  holding  power  conferred  upon  city  by  legislature  to  rega- 
late  ferry  did  not  confer  power  to  grant  exclusive  privilege. 

Exclusive  rlgbts  clatmed  under  grant  from  the  State,  to  "be  such,  must 
be  clearly  expressed  or  necessarily  inferred. 

Approved  in  Mintum  v.  Larue,  23  How.  437,  16  L.  Ed.  576  (affirming 
McAU.  377,  378,  380,  Fed.  Cas.  9646),  holding  power  conferred  on  town  to 
regulate  ferries  did  not  confer  power  to  grant  to  others  exclusive  ferry 
rights;  Carroll  v.  Campbell,  108  Mo.  560,  17  S.  W.  886,  holding  legislative 
authority  to  license  ferries  does  not  confer  on  city  right  to  grant  exclu- 
sive license;  Mathews  v.  St.  Louis  etc.  Ry.  Co.,  121  Mo.  319,  25  L.  R.  A. 
169,  24  S.  W.  597,  holding  franchise  to  operate  steam  railroad  does  not 
avoid  liability  for  damage  to  others  by  negligent  fires;  State  v.  Murphy, 
130  Mo.  25,  31  L.  R.  A.  809,  31  S.  W.  698,  holding  legislative  authority  to 
illuminate  streets  with  electricity  is  subject  to  reasonable  regulations  as  to 
such  use;  Watson  Seminary  v.  Pike  County  Court,  149  Mo.  57,  50  S.  W. 
883,  holding,  in  absence  of  express  legislation,  reserved  power  to  amend 
charter  will  not  be  deemed  surrendered. 

Neither  the  right  of  free  navigation  of  the  MisBlsstppi  guaranteed  hy 
Ordinance  of  1878  nor  any  right  arising  from  exercise  of  commercial  power 
of  Congress  interferes  with  police  powers  of  State  in  granting  ferry  licenses. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Free- 
holders, 234  U.  S.  324,  58  L.  Ed.  1333,  34  Sup.  Ct.  821,  holding  State  may 
fix  ferry  rate  from  its  shore  to  shore  of  another /State  over  boundary 
stream  until  Congress  regulates  such  rates;  International  Transit  Co.  v. 
Sault  Ste.  Marie,  194  Fed.  525,  holding  city  has  no  right  to  exaot  license  fee 
from  citizen  of  foreign  country  for  privilege  of  operating  ferry-boat  across 
international  boundary  river ;  New  York  Cent.  etc.  R.  Co.  v^  Board  of  Chosen 
Freeholders,  76  N.  J.  L.  670,  674,  678, 16  Ann.  Oas.  858,  74  Atl.  956,  958,  959, 
holding  that  Interstate  Commerce  Act  of  February  4,  1887,  does  not  strip 
State  of  any  power  to  fix  rates  of  ferriage  which  it  theretofore  possessed; 
Logan  V.  Brown,  125  Tenn.  216, 141  S.  W.  753,  holding  goods  within  State  are 
subject  to  taxation  although  imported  for  distribution  to  persons  outside 
State ;  Conway  v.  Taylor,  1  Black,  634,  17  L.  Ed.  203,  holding  right  to  estab- 
lish ferries  on  Ohio  River  is  not  delegated  to  Federal  government  in  power 
to  regulate  commerce,  etc.;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
374,  377,  27  L.  Ed.  423,  424,  2  Sup.  Ct.  264,  267  (affirming  102  111.  574), 
holding  statute  imposing  State  tax  on  ferries  is  not  unconstitutional  as 
exercise  of  jwwer  to  regillate  commerce;  United  States  v.  Bain,  3  Hughes, 
605,  Fed.  Cas.  14,496,  holding  State  has  authority  to  lease  land  between 
end  of  street  and  channel  of  river  for  a  dock ;  Madison  v.  Abbott,  118  Ind. 
339,  21  N.  E.  29,  holding,  where  State  delegates  authority  to  regulate  fer- 
ries to  county,  inconsistent  ordinances  of  city  are  inoperative;  Burlington 
etc.  Ferry  Co.  v.  Davis,  48  Iowa,  137,  30  Ajxl  Bep.  898,  holding  legislature 
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may  empower  municipality  to  grant  exclusive  ferry  license;  Marshall  v. 
Grimes,  41  Miss.  32,  35,  36,  holding  State  may  grant  exclusive  ferry  license 
over  Mississippi,  and  such  grant  is  not  usurpation  of  congressional  powers ; 
Carroll  v.  Campbell,  108  Mo.  564,  17  S.  W.  887,  holding  unlicensed  ferry 
may  be  enjoined  by  State  court,  although  enrolled  under  Federal  laws; 
J.  S.  Keator  etc.  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  94,  7  Am.  8t.  Rep. 
857,  38  N.  W.  541,  holding  State's  grant  of  license  to  erect  log-boom  in 
navigable  river  is  not  unconstitutional.         , 

Distinguished  in  Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S. 
340,  52  L.  R.  A.  (N.  8.)  574,  58  L.  Ed.  1340,  34  Sup.  Ct.  826,  holding  State 
may  not  require  foreign  corporation  to  take  out  license  and  pay  license 
fee  for  ferry  privileges;  St.  Clair  County  v.  Interstate  Sand  &  Car  Trans- 
fer Co.,  192  U.  S.  459,  460,  462,  463,  465,  466,  470,  48  L.  Ed.  518,  24  Sup. 
Ct.  301,  302,  303,  304,  305,  holding  railroad  transporting  cars  from  Illinois 
to  Missouri,  across  Mississippi  River,  not  liable  to  penalties  for  failure  to 
obtain  ferry  license;  New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Free- 
holders, 74  N.  J.  L.  370,  65  Atl.  861,  holding  New  Jersey  cannot  regulate 
rates  of  ferriage  of  foot-passengers  across  Hudson  River  to  New  York. 

Explained  in  New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders, 
227  U.  S.  258,  259,  260,  261,  57  L.  Ed.  503.  504,  33  Sup.  Ct.  269,  holding 
no  x>ortion  of  business  of  ferry  which  is  part  of  interstate  railway  is  under 
control  of  State,  and  State  has  no  power  to  regulate  fares  on  ferry 
between  States. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  8t.  Rep.  555. 

State  taxation  of  ferry  as  regulation  of  interstate  commerce.    Note, 
Ann.  Gas.  1914B,  685. 

What  constitutes  disturbance  of  ferry.    Note,  Ann.  Oaa.  1916B,  1206. 

Ferries  between  States.    Note,  1  Ann.  Oaa.  110. 

Right  to  take  tolls  without  franchise.    Note,  37  L.  B.  A.  712. 

Establishment,  reg^ulation  and  protection  of  ferries.    Note,  59  L.  B.  A. 
519,  540. 

Presumption  against  statutory  authority  to  commit  nuisance.    Note, 
70  L.  R.  A.  580. 

Miscellaneous.  Conway  v.  Taylor,  1  Black,  630,  17  L.  Ed.  201,  refer- 
ring to  point  raised  in  argument,  but  not  decided  by  court. 

16  How.  535-^47,  14  L.  Ed.  1047,  BABNEY  v.  SAXTNDEBa 

Where  Orphans*  Court  has  settled  administrator'B  and  guardian's  accounts 
and  allowed  them  commissionB,  such  allowances  cannot  be  reviewed  collaterally 
In  another  court  in  suit  involving  a  different  trust. 

Approved  in  Magruder  v.  Druiy,  235  U.  S.  US,  59  L.  Ed.  154,  35  Sup. 
Ct.  77,  holding  allowance  of  commissions  to  trustees  of  estate  in  District 
of  Columbia  made  by  auditor  and  affirmed  by  courts  will  not  be  disturbed 
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by  Supreme  Court  of  United  States ;  Leach  v.  Cowan,  125  Tenn.  197,  Ann. 
Oas.  19130,  188,  140  S.  W.  1074,  holding  allowance  of  three  thousand  six 
hundred  dollars  to  three  trustees  for  able  administration  of  seven  hundred 
and  fifty  thousand  dollars  with  annual  income  of  fifty  thousand  dollars  was 
reasonable;  Cooper  v.  Sunderland,  3  Iowa,  129,  66  Am.  Dec  61,  holding 
presumption  exists  in  favor  of  judgment  of  inferior  court  when  jurisdic- 
tion is  shown  on  face  of  record. 

Criticised  in  Pulliam  v.  Pulliam,  10  Fed.  29,  Fed.  Cas.  11,463a,  holding 
statute,  making  executor's  accounts  in  probate  court  prima  facie  correct, 
does  not  bind  Federal  court. 

In  United  States,  trustees  receive  fidr  compensation  for  services,  gauged 
usually  by  certain  percentage  on  amount  of  estate;  this  may  be  forfeited  if 
trustee  acts  dishonestly,  ftaudulently  or  even  negligently. 

Approved  in  Ralston  v.  Easter,  43  App.  D.  C.  522,  holding  trustees  de- 
faulting or  permitting  estate  to  be  wasted  forfeit  commissions  or  fees 
already  paid  them;  McGruder  v.  Drury,  37  App.  D.  C.  537,  affirming  audi- 
tor's report  allowing  five  per  cent  on  principal  of  personalty  and  ten  per 
cent  on  collections;  Rowland  v.  Maddock,  183  Mass.  364,  67  N.  £.  349, 
holding  committee  of  creditors  of  absconding  debtor,  for  benefit  of  them- 
selves and  other  creditors,  to  recover  and  distribute  debtor's  property,  are 
entitled  to  reasonable  compensation  for  bringing  back  debtor  from  Canada, 
together  with  money,  for  services  in  distributing  money,  though  committee 
were  wrong  in  failing  to  render  proper  account,  and  paying  gratuity  to 
police;  Biscoe  v.  State,  23  Ark.  599,  refusing  to  allow  trustees  who  n^- 
lected  trust  greater  fees  than  were  allowed  by  deed  of  trust;  Muscogee 
Lumber  Co.  v.  Hyer,  18  Fla.  704,  43  AiiL  Rep.  336,  allowing  fee  of  five 
hundred  dollars  to  trustees  in  foreclosure;  Dayton  v.  Bartlett,  38  Ohio  St. 
363,  holding  executor  of  surviving  partner  is  entitled  to  fees  for  settling 
partnership  affairs. 

Right  of  trustee  to  compensation  in  absence  of  atatute  or  contract. 
Note,  Ann.  Gas.  19130,  197. 

Although  there  can  he  no  absolute  rule,  generally  trustees  are  chargeable 
with  compound  interest*  only  as  a  penalty  for  willfully  neglecting  a  trust  or 
converting  its  funds;  for  mere  neglect  to  invent  the  funds,  simple  interest  is 
Imposed. 

Approved  in  Wheeler  v.  Bolton,  92  Cal.  173,  28  Pac.  562,  reversing  order 
charging  executor  with  compound  interest  on  loss  arising  from  his  neglect; 
Ogden  V.  Larrabee,  57  111.  410,  charging  executor  with  interest  compounded 
annually,  where  he  has  willfully  misapplied  funds;  In  re  Estate  of  Camp, 
6  Mo.  App.  565,  chaxging  administrator  with  compound  interest  on  moneys 
appropriated  to  his  own  use ;  Frey  v.  Administrators  of  Frey,  17  N.  J.  Eq. 
74,  holding  administrator  liable  for  simple  interest  for  failure  to  invest; 
McKnight's  Exrs.  v.  Walsh,  23  N.  J.  Eq.  147,  and  McKnight's  Exib.  v. 
Walsh,  24  N«  J.  Eq.  510,  charging  trustee  with  compound  interest  where 
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trust  funds  were  used  in  his  business ;  Cook  v.  Lowry,  95  N*.  T.  114,  charging* 
trustee  with  compound  interest  where  he  used  funds  in  business  and  kept 
no  account;  Crigler  v.  Alexander,  33  Gratt.  682,  and  Lovett  v.  Thomas, 
81  Va.  259,  holding  guardian  of  insane  person  and  executor  of  deceased 
person  liable  for  simple  interest  for  failure  to  invest;  Knight  v.  Watts,. 
26  W.  Va.  219,  charging  guardian  of  insane  patient  with  compound  interest 
on  moneys  appropriated  from  ward's  income;  Howard  v.  Manning,  65  Ark. 
125,  44  S.  W.  1127,  holding  it  error  to  charge  administrator  arbitrarily 
with  ten  per  cent  interest ;  In  re  Kicker's  Estate,  14  Mont.  189,  29  L.  R.  A. 
661,  35  Pac.  969,  refusing  to  charge  executor,  who  fails  to  deposit  certain 
moneys  in  bank,  with  arbitrary  rate  of  compound  interest. 

Distinguished  in  Perkins  v.  Hollister,  59  Vt.  350,  351,  363,  7  Atl.  606, 
607,  refusing  to  charge  executor  with  compound  interest  where  he  mingles 
fund  with  his  own,  but  discloses  all  profits  and  bears  all  losses. 

Modified  in  Cruce  v.  Cruce,  81  Mo.  683,  684,  holding  interest  should  be 
so  compounded  that  the  computation  may  include  all  actual  and  presumed 
gains. 

When   executor  or   administrator  should  be   charged   with   interest. 
Note,  99  Am.  Dec.  298. 

Liability  of  executors,  trustees,   etc.,  for  compound  interest.    Note, 
29  L.  B.  A.  623,  651. 

Liability  for  interest  of  personal  representative  keejnng  balances  un- 
invited.   Note,  2  E.  R.  0.  175. 

Liability  of  trustee  for  interest.    Note,  14  E.  R.  0.  675,,  576. 

Where  trustee  deals  with  funds  without  authority  or  for  his  own  profit, 
the  risk  is  his,  hut  the  gain  inures  to  benefit  of  cestui  que  trust,  and  usurious 
interest  received,  although  unlawful  gains,  belong  to  the  cestui  que  trust. 

Approved  in  Booth  v.  Bradford,  114  Iowa,  572,  87  N.  W.  688,  holding 
trustee  entitled  to  commissions  under  trust  providing  for  compensation 
for  caring  for  profit  where  settlement  of  trust  was  attacked  as  fraudu- 
lent; Maloy  V.  County  Commrs.,  10  N.  M.  653,  62  Pac.  1108,  holding  where 
treasurer  after  expiration  of- term  receives  interest  on  deposits  in  savings 
bank,  county  cannot  recover  it  from  him,  though  it  was  paid  for  deposits 
of  public  ijioneys;  Thompson  v.  Territory,  10  Okl.  422,  62  Pac.  359,  inter- 
est on  territorial  moneys  deposited  in  bank  by  treasurer  belong  to  terri- 
tory ;  Boston  etc.  Smelting  Co.  v.  Reed,  23  Colo.  533,  48  Pac.  518,  holding, 
where  trustee  held  money  subject  to  court's  order,  but  used  same  in  its 
business,  it  must  account  for  profits;  Perrin  v.  Lepper,  72  Mich.  553,  40 
N.  W.  904,  holding  where  "Surviving  partner  used  deceased's  invested 
moneys  in  business,  heirs  are  entitled  to  ten  per  cent  interest  on  same; 
French  v.  Currier,  47  N.  H.  98,  compelling  guardian  to  account  for  divi- 
dends and  income  from  purchase  and  sale  of  stock;  Lamar  v.  Micou,  112 
U.  S.  465,  28  L.  Ed.  756,  5  Sup.  Ct.  226,  holding  investment  of  ward's 
property  is  governed  by  law  of  ward's  domicile. 


/ 


16  How.  547-671  NOTES  ON  U.  S.  REPORTS.  826 

Distinguished  in  Shelton  v.  State,  53  Ind.  333,  holding  county  treasurer 
is  liable  only  for  amount  of  public  moneys,  and  not  for  interest  received 
by  him  on  loans  of  same;  Norwood  v.  Harness,  98  Ind.  143,  49  Am.  Sep. 
745,  holding  administrator  not  liable  for  moneys  deposited  in  bank  and 
lost  through  unforeseen  failure. 

Trustees  are  liable  for  moneys  lost  throngb  making  loans  on  personal 
credit  without  security. 

Approved  in  Mattocks  v.  Moulton,  84  Me.  552,  24  Atl.  1006,  charging 
trustees  with  losses  sustained  by  lending  on  second  mortgages  and  pur- 
chasing worthless  stock. 

Investments  which  trustees  may  make  without  liability  for  loss.    Note, 
40  Am.  Dec.  515. 

Liability  of  trustee  for  loss  of  trust  funds  through  investment.    -Note, 
57  Am.  Rep.  111. 

Trust — ^Investment  of  trust  funds  of  infants.    Note,  7  Am.  Rep.  3S. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  R.  A.  (N.  8.)  979. 

Trustees  are  chargeable  with  sum  deporited  with  private  bank  and  lost 
through  its  failure  where  the  same  is  left  on  deposit  awaiting  investipffit  for 
unreasonable  time,  e.  g.,  three  months;  but  not  for  sums  recently  deposited  in 
the  trust  account. 

Approved  in  Corcoran  v.  Kostrometinoff,  164  Fed.  687,  21  L.  R.  A. 
(N.  8.)  399,  91  C/C.  A.  619,  holding  guardian  personally  liable  for  loss  of 
funds  deposited  in  bank  for  fixed  period  of  ^ime  on  certificate  of  deposit 
without  security;  Officer  v.  Officer,  120  Iowa,  391,  94  N.  W.  948,  holding 
where  executor  deposited  estate  funds  with  bank,  and  drew  checks  against 
funds,  which  were  honored,  there  being  no  agreement  to  return  the  iden- 
tical money  deposited,  or  that  funds  should  be  used  for  any  particular 
purpose,  deposit  was  general  one. 

Exoneration  of  trustees  by  theft,  robbery,  casualty,  failure  of  bank- 
ers and  solicitors,  defaults  of  agents,  etc.    Note,  75  Am.  Dec.  804. 

Personal  liability  of  trustee  for  loss  of  trust  funds  deposited  in  bank. 
Note,  Ann.  Oaa.  19150,  51. 

Liability  of  executor  or  trustee  for  loss  of  funds  by  failuje  of  bank. 
Note,  14  li.  R.  A.  104. 

Trustee's  liability  for  loss  of  bank  deposit.    Note,  45  L.  R.  A.  (N.  8.) 
1,  2.  11. 

16  How.  647-571,  14  L.  Ed.  1062,  Sl»UTHARD  v.  RUSSELL. 

Newly  discovered  evidence  which  merely  impeaches  the  character  of  wit- 
nesses in  the  original  suit  will  not  support  a  bill  of  review. 

Approved  in  Society  of  Shakers  v.  Watson,  77  Fed.  515,  23  C.  C.  A.  213, 
refusing  leave  to  file  bill  where  new  evidence  only  attacks  credibility  of 
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witnesses  already  imsuccessfully  impeached;  Traphagen  v.  Voorhis,  45 
N.  J.  £q.  46, 16  Atl.  199,  dismissing  application  to  file  bill  of  review  for  fail- 
ure to  disclose  material  new  evidence;  Ketchum  v.  Breed,  66  Wis.  99,  26 
N.  W.  277,  refusing  to  entertain  bill  of  review  where  evidence  relied  on 
merely  impeaches  witnesses. 

Discovery  of  cumulative  evidence  upon  litigated  fact,  unless,  perhaps,  in 
wilting  or  matter  of  record,  is  not  suHlcient  to  support  bill  of  review;  it  must 
he  dilTerent  and  ot  very  decided  and  controlling  character. 

Approved  in  Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale  Co.,  199 
Ped.  906,  118  C.  C.  A.  235,  Novelty  Tufting  Mach.  Co.  v.  Buser,  158  Fed. 
85,  14  Ann.  Oaa.  192,  85  C.  C.  A.  413,  and  Acord  v.  Western  Pocahontas 
Corp.,  156  Fed.  996,  all  holding  bill  of  review  based  on  newly  discovered- 
evidence  insufficient  in  showing  of  due  diligence  and  excuse  for  nondis- 
covery;  Keith  v.  Alger,  124  Fed.  37,  59  C.  C.  A.  552,  refusing  to  set  aside 
decree  rescinding  sale,  merely  because  of  evidence  that  pending  suit  sale 
of  land  by  plaintiff  had  been  made,  which  sale  was  induced  by  fraud; 
United  States  v.  Bolton,  24  Fed.  Cas.  1200,  holding  Circuii  Court  Cannot 
review  action  of  land  commissioners,  a  fortiori  where  new  evidence  is  of 
doubtful  admissibility;  Fox  v.  Reynolds,  24  Ind.  50,  denying  motion  for 
bill  of  review,  where  newly  discovered  evidence  is  merely  corroborative; 
Hill  V.  Roach,  72  Ind.  62,  granting  review  of  judgment  after  appeal,  where 
evidence  discovered  is  new  and  material;  Hines  v.  Driver,  100  Ind.  325, 
denying  new  trial  where  newly  discovered  evidence  consists  of  mere  cumu- 
lative admissions  of  party ;  Ketchum  v.  Breed,  66  Wis.  99,  26  N.  W.  277, 
refusing  bill  of  review  where  evidence  relied  on  is  merely  cumulative  and 
imx)eaching.  ^ 

Bill  of  review  wiU  not  lie  for  errors  of  law  alleged  on  face  of  decree  after 
judgment  of  appellate  court;  remedy  is  by  application  to  that  court  to  amend 
mch  errors. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Keokuk  etc.  Co.,  107  Fed.  785, 
46  C.  C.  A.  639,  following  rule ;  In  re  Brown,  213  Fed.  702,  holding  where 
claim  in  bankruptcy  was  denied  and  then  removed  to  Circuit  Court  of 
Appeals  and  assignments  of  error  were  not  presented  or  argued,  they  could 
not  be  made  basis  of  subsequent  bill  of  review;  McClintock  v.  Pawtucket, 
180  Fed.  320,  holding  in  case  at  bar,  where  petition  for  leave  to  file  bill 
of  review  was  not  preceded  by  application  to  Circuit  Court  of  Appeals, 
petition  would  be  denied;  Dowagiac  Mfg.  Co.  v.  McSherry  Mfg.  Co.,  155 
Fed.  528,  84  C.  C.  A.  38,  holding  court  rendering  decree  has  jurisdiction  to 
entertain  bill  to  impeach  decree  for  fraud ;  Wright  v.  Gorman- Wright  Co., 
152  Fed.  409,  410,  81  C.  C.  A.  534,  holding  where  decree  was  reversed  and 
remanded  for  dismissal,  decree  in  conformity  therewith  is  not  reviewable 
on  further  appeal;  Hultberg  v.  Anderson,  252  111.  618,  97  N.  E.  220,  and 
Harrigan  v.  Peoria  County,  262  HI.  42,  104  N.  E.  175,  both  holding  bill  to 
review  decree  on  ground  of  want  of  due  process  of  law  cannot  be  main- 
tained where  decree  had  been  affirmed  by  appellate  court;  Kingsbury  v. 
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Buckner,  134  U.  S.  671,  672,  38  L.  Ed.  1056,  10  Sup.  Ct.  645,  holding  infant 
cannot  by  bill  in  court  of  first  instance  impeach  decree  directed  by  appel- 
late court  for  errors  apparent  on  record;  Kimberly  v.  Arms,  40  Fed.  553, 
554,  holding  bill  cannot  be  filed  in  Circuit  Court  to  review  decree  entered 
by  mandate  of  Supreme  Court;  State  v.  White,  40  Fla.  297,  24  South.  166, 
awarding  prohibition  against  entertaining  bill  to  review  decree  of  appellate 
court;  Kingsbury  v.  Buckner,  70  111.  517,  holding,  after  affirmance  of 
decision  declaring  trust,  question  may  not  be  reconsidered  on  second  ap- 
peal; McGregor  v.  Gardner,  16  Iowa,  548,  striking  out  petition  for  review 
of  decree  after  affirmance  by  appellate  court;  Nashua  etc.  R.  R.  Co.  v. 
Boston  etc.  R.  R.  Co.,  169  Mass.  163,  47  N.  E.  608,  dismissing  bill  of  re- 
view to  revise  final  decree  after  appeal  for  alleged  errors  of  law;  Ryerson 
*v.  Eldred,  18  Mich.  492,  discountenancing  bill  of  review  allowed  by  lower 
court  without  leave  of  Supreme  Court,  or  showing  of  new  evidence;  King* 
y.  Ruckman,  22  N.  J.  Eq.  553,  refusing  to  hear  motion  for  rehearing  after 
reversing  decree  and  remanding  case;  Henry  v.  Davis,  13  W.  Va.  253, 
refusing  to  enjtertain  bill  for  error  apparent  in  decree  after  afiinnance  of 
same  on  appeal. 

Distinguished  in  Burke  v.  White,  141  Ga.  73,  80  S.  E.  312,  holding  mle 
does  not  apply  in  Georgia  where  there  is  dismissal  by  court  of  errors  of 
the  writ  for  want  of  jurisdiction,  because  bill  of  exceptions  was  not  pre- 
sented within  time  allowed  by  law;  Cleveland  v.  Quilty,  128  Mass.  579, 
holding,  where  appeal  from  decree  fails  because  appellant  does  not  show 
proper  status,  lower  court  has  power  to  modify  decree. 

Bill  of  review  will  not  lie  In  case  of  newly  discovered  evidence  after  the 
publication  or  decree  below,  where  decision  has  been  had  on  appeal,  unless  tli» 
appellate  court  reserves  the  right  In  Its  decree  or  grants  the  pennisslon  oa 
application. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  City  of  Omaha,  216 
Fed.  853,  133  C.  C:  A.  52,  holding  bill  would  be  treated  as  petition  for 
rehearing  and  court  would  set  aside  former  decree  although  after  term  in 
which  it  was  entered  had  passed;  Farrow  v.  Eclipse  Bicycle  Co.,  18  App. 
D.  C.  Ill,  112,  adjudication  of  appellate  court  upon  interlocutory  appeal 
from  decree  for  accounting  in  favor  of  complainant  precludes  lower  court 
from  granting  defendant  leave  to  amend  answer  and  take  additional  tes- 
timony ;  Hunter  v.  Nelson,  151  N.  C.  185,  18  Ann.  Gas.  721,  65  S.  E.  910, 
holding  negligence  in  not  calling  attention  of  court  to  statute  providing 
that  illegitimate  children  share  in  estate  of  intestate  mother  will  not 
sustain  bill  of  review;  United  States  v.  Knight,  1  Black,  489,  17  L.  Hd.  80, 
refusing  to  entertain  motion  to  modify  order  already  entered,  in  exercise 
of  special  jurisdiction;  Gaines  v.  Ru^,  148  U.  S.  241,  87  L.  Ed,  437,  13 
Sup.  Ct.  616,  holding,  where  appeal  has  reversed  decree  only  as  to  award 
of  rents,  Circuit  Court  must  not  hear  further  evidence  as  to  title;  In  re 
Potts,  166  U.  S.  267,  268,  41  L.  Ed.  995,  996.  17  Sup.  Ct.  521,  522,  holding, 
where  Federal  court  decides  that  patent  has  been  infringed  and  renuinds 
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ca^,  Circuit  Court  cannot  grant  rehearing  for  newly  discovered  evidence; 
Kimberly  v.  Arms,  40  Fed.  653,  554,  refusing  leave  to  file  bill  of  review  of 
decree  entered  by  mandate  of  Federal  Supreme  Court ;  Franklin  Savings  \ 
Bank  v.  Taylor,  53  Fed.  866,  4  C.  C.  A.  55,  holding,  where  decree  establish- 
ing trustee's  power  to  mortgage  has  been  affirmed,  bill  of  review  will  not 
lie;  Gregory  v.  Pike,  67  Fed.  852,  15  C.  C.  A.  33,  holding  affidavits  con- 
taining new  matter  cannot  be  introduced  on  petition  for  rehearing;  In  re 
Gamewell  Fire  Alarm  Tel.  Co.,  73  Fed.  910,  912,  20  C.  C.  A.  Ill,  granting 
in  appellate  court  permission  to  file  in  Circuit  Court  bill  of  review  on 
newly  discovered  evidence;  Society  of  Shakers  v.  Watson,  77  Fed.  513, 
23  C.  C.  A.  263,  holding  application  to  file  bill  of  review  in  Circuit  Court 
should  be  made  to  Circuit  Court  of  Appeals;  Seymour  v.  White  Co.,  92 
Fed.  115,  34  C.  C.  A.  240,  granting  application  for  leave  to  file  bill  in  Cir- 
cuit Court  as  of  course;  Malone  v.  Carroll,  33  Ala.  195,  holding,  after 
appellate  court  has  remanded  cause,  respondents  cannot  offer  new  testi- 
mony and  file  cross-bill;  Bldxham  v.  Florida  Central  etc.  R.  R.  Co.,  39 
Fla.  287,  294,  22  South.  705,  707,  dismissing  bill  of  review  filed  without 
leave  and  granting  permission  to  file  same  after  entry  of  decree;  Schaefer 
V.  Wunderle,  154  111.  582,  583,  39  N.  E.  624,  holding  leave  of  court  is  neces- 
sary to  file  bill  of  review  after  affirmance  of  decree;  Hill  v.  Roach,  72 
Ind.  62,  entertaining  bill  to  review  judgment  for  newly  discovered  evi- 
dence after  appeal;  State  v.  Superior  Court,  8  Wash.  593,  36  Pac.  443, 
prohibiting  action  by  lower  court  to  modify  decree  entered  by  direction 
of  appellate  court;  Bissell  Carpet  Sweeper  Co.  v,  Goshen  Sweeper  Co.,  72 
Fed.  552,  9  C.  C.  A.  25,  holding,  where  appellate  court  affirms  order  for  , 
perpetual  injunction,  lower  court  may  not  temporarily  suspend  or  modify 
same;  McGregor  v.  Gardner,  16  Iowa,  550,  551,  dismissing  bill  of  review 
for  want  of  jurisdiction  in  appellate  court ;  Crews  v.  Richards,  14  Or.  444, 
13  Pac.  68,  dismissing  bill  to  set  aside  decree  where  evidence  relied  on  is 
not  newly  discovered;  Jacks  v.  Adair,  33  Ark.  172,  holding  court  has  not 
jurisdiction  to  prohibit  chancellor  from  entertaining  bill  of  review;  Gale 
V.  Nickerson,  144  Mass.  418,  11  N.  E.  719,  dismissing  petition  for  revision 
of  decree  because  it  fails  to  allege  newly  discovered  evidence. 

Distinguished  in  Ex  parte  Fuller,  182  U.  S.  567,  45  L:  Ed.  1284,  21  Sup. 
Ct.  873,  holding  new  trial  at  law  may  be  granted  after  term  for  newly 
discovered  evidence;  Hawkins  v.  Cleveland  etc.  Ry.  Co.,  99  Fed.  323,  324, 
39  C.  C.  A.  538,  holding  where  decree  is  reversed  and  mandate  does  not 
direct  entry  of  any  particular  decree,  court  may  permit  amendment  of 
pleadings  and  admit  further  proof;  Hall  v.  Waddill,  78  Miss.  42,  43,  44, 
27  South.  943,  944,  holding  application  for  bill  of  review  on  ground  of 
newly  discovered  evidence  must  be  made  to  trial  court,  notwithstanding 
affirmance;  Allen  v.  Commonwealth,  114  Va.  829,  77  S.  E.  67,  Court  of 
Appeals  cannot  in  denying  petition  for  writ  of  error  in  criminal  case 
authorize  Circuit  Court  to  hear  and  determine  motion  for  new  trial  on 
^ound  of  newly  discovered  evidence  after  term  at  which  judgment  ren- 
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16  How.  699-609,  14  L.  Ed.  1074,  EABLT  ▼.  BOQEBS. 

Where,  in  controverted  case,  parties  agree  tliat  creditor  will  receive  a  leas 
sum  than  Judgment  calls  for,  if  debtor  pays  by  a  limited  day,  original  Judg- 
ment becomes  revived  in  fnll  force  if  debtor  fails  to  pay  on  day  limited. 

Approved  in  Shubert  v.  Rosenberger,  204  Fed.  938,  46  L.  R.'A.  (N.  S.> 
1062,  123  C.  C.  A.  256,  holding  where  defendants  had  broken  compromise 
•agreement,  plaintiff  could  sue  for  full  amount  without  tendering  amount 
of  part  payment  received  thereunder;  Brown  v.  Scofford,  95  U.  S.  484, 
24  L.  Ed.  510,  refusing  to  enforce  compromise  where  debtor  did  not  make 
payments  at  stipulated  times;  Memphis  v.  Brown,  1  Flipp.  206,  Fed.  Cas. 
9415,  holding  unperformed  agreement  to  lend  money  in  consideration  o£ 
release  from  contract  does  not  operate  as  release;  Humphreys  v.  Third 
National  Bank,  75  Fed.  859,  21  C.  C.  A.  538,  holding,  where  indorsee  re- 
ceives only  part  payments  of  compromise  froin  indorser,  he  does  not  waive 
Tight  to  sue  on  original  note. 

Action  on  original  claim  upon  faUure  to  pay  at  time  stipulated  in 
accord  or  compromise.    Note,  45  L.  R.  A.  (N.  8.)  1064. 

Where  Judgment  below  omits  to  name  interest,  and  Bnpreme  Court,  on 
stipulation  of  parties,  affirms  Judgment  as  it  stands,  execution  will  issue  for 
Judgment  and  costs  without  interest. 

Approved  in  Bain  v.  Peters,  44  Fed.  308,  holding,  where  insolvent 
•debtors  of  insolvent  national  bank  assign,  preferring  bank,  debt  preferred 
in  absence  of  provision  carries  interest. 

Motion  to  stay  execution  because  creditors  of  Judgment  creditor  have 
attached  Judgment  debt  in  debtor's  hands  is  addressed  to  discretion  of  court, 
and  its  Jtfdgment  is  not  revisable  on  i^ipeal. 

Approved  in  Menees  v.  Matthews,  197  Fed.  636,  holding  where  judgment 
of  one  court  is  levied  on  under  garnishment  writ  from  another,  granting 
of  stay  of  execution  rests  in  discretion  of  court;  McCargo  v.  Chapman, 
20  How.  556,  15  L.  Ed.  1022;  dismissing  writ  of  error  brought  to  review 
order  quashing  execution;  Loeber  v.  Schroeder,  149  U.  S.  585,  37  h.  Ed. 
859,  13  Sup.  Ct.  936,  76  Md.  352,  dismissing  writ  of  error  brought  to  re- 
view refusal  to  quash  writ  of  fieri  facias ;  The  Elmira,  16  Fed.  136,  deny- 
ing appeal  from  order  refusing  to  quash  executions  in  admiralty. 

Staying  of  executions  otherwise  than  by  statutorj^  proceedings.    Note, 
127  Am.  St.  Rep.  711. 

16  How.  610-^19,  14  L.  Ed.  1079,  EABItY  v.  DOE. 

Where  law  requires  tax  sales  to  be  published  "once  a  week  for  at  least 
twelve  successive  weeks,"  the  period  of  publication  most  cover  at  least  eighty- 
four  days  and  twelve  publications  on  successive  weeks,  with  sale  on  day  of 
last,  eighty-two  days  ftom  first,  will  not  be  suificient. 

Approved  in  Leach  v.  Burr,  188  U.  S.  512,  23  Sup.  Ct.  393,  47  L.  Ed. 
568»  holding  two  publications  in  each  successive  seven  days,  commencing 
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on  day  of  order,  is  sufficient  under  30  Stat.  434,  requiring  publication 
at  least  twice  a  week  for  period  of  not  less  than  four  weeks;  Wright  v. 
Harris,  221  Fed.  742,  holding  sale  under  power  of  sale  in  deed  was  void 
where  required  publication  was  begun  before  debt  was  due;  Seccombe 
Y.  Roe,  22  Cal.  App.  142,  133  Pae.  508,  holding  sale  of  land  under  trust 
deed  requiring  four  weeks  publication  was  void  where  sale  was  made  less 
than  twenty-eight  days  after  first  publication;  Myakka  Co.  v.  Edwards, 
68  Fla.  380,  67  South.  220,  holding  where  act  requires  publication  of  pro- 
cess for  four  weeks  prior  to  appearance  day,  jurisdiction  of  person  cannot 
be  acquired  where  first  publication  is  less  than  twenty-eight  days  before 
that  day;  Tidd  v.  Grimes,  66  Kan.  402,  71  Pac.  844,  holding  tax  sale  notice, 
published  once  in  each  week  for  four  successive  weeks  prior  to  day  of 
sale,  complies  with  Gen.  Stats.  1901,  §  7639,  though  first  publication  made 
only  twenty-five  days  before  sale;  State  v.  Cherry  County,  58  Neb.  738, 
79  N.  W.  827,  holding  under  Comp.  Stats.,  c.  18,  art.  I,  §  27,  notice  of 
bond  proposition  must  be  published  during  four  weeks  before  day  of  elec- 
Uobl;  Blaekwell  v.  Bank  of  Albuquerque,  10  N.  M.  561,  63  Pac.  45,  holding 
failure  to  give  legal  notice  of  delinquent  taxes  makes  sale  void;  Matthews 
V.  Fry;  141  N.  C.  585,  54  S.  E.  380,  under  act  of  1897,  requiring  publica- 
tion of  notice  of  tax  sale  once  a  week  for  four  successive  weeks,  where 
land  listed  for  taxes  on  April  4th  and  sold  May  1st,  purchaser  acquired 
^no  title;  Cadman  v.  Smith,  15  Okl.  638,  85  Pac.  348,  delinquent  tax  sale 
on  notice  of  less  than  twenty-one  days  is  void  where  statute  requires  pub- 
lication once  a  week  for  three  consecutive  weeks ;  Quinn  v.  McDole,  28 
R.  I.  328,  67  Atl.  328,  where  mortgage  for  four  Weeks'  notice  of  foreclo- 
sure sale  by  publication  in  newspaper  in  certain  town,  publication  every 
day  for  three  days  and  first  two  days  of  fourth  week  was  not  sufficient; 
Wilson  V.  Northwestern  Mut.  Life  Ins.  Co.,  65  Fed.  39,  12  C.  C.  A.  505, 
holding  publication  for  twenty-seven  days  is  not  publication  "for  at  least 
four  weeks";  State  v.  Tucker,  32  Mo.  App.  628,  holding  statute  requiring 
notice  of  election  to  be  published  "four  weeks,"  means  twenty-eight  days; 
Parsons  v.  Lanning,  27  N.  J.  Eq.  71,  refusing  to  confirm  sale  made  twenty- 
six  days  after  first  notice,  where  law  required  notice  for  "at  least  four 
weeks";  Finlayson  v.  Peterson,  5  N.  D.  588,  57  Am.  St.  Bep.  586,  33 
L.  B.  A.  584,  67  N.  W.  954,  holding,  where  law  requires  publication  "for 
six  successive  weeks  at  least,"  forty-two  days  must  intervene  between  first 
notice  and  sale;  In  re  North  Whitehall  Township,  47  Pa.  St.  161,  holding 
statute  providing  for  three  weeks*  notice  of  meeting  is  not  satisfied  by  three 
weekly  notices  in  less  than  three  weeks  before  meeting;  dissenting  opinion 
in  State  v.  Yellow  Jacket  Silver  Min.  Co.,  5  Nev.  435,  majority  agreeing 
that  publication  "for  three  weeks,"  need  not  extend  over  twenty-one  days; 
dissenting  opinion  in  Harpold  v.  Doyle,  16  Idaha,  694,  102  Pac.  164, 
majority  holding  where  publication  under  statute  requiring  publication  for 
not  less  than  one  month  was  made  for  five  successive  weeks,  although  be- 
tween 16th  of  one  month  and  14th  of  succeeding  month,  statute  had  been 
complied  with. 

IV— 68 
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Distingaished  in  Lower  v.  State,  178  Ala.  93,  96,  97,  59  Soiith.  613,  614, 
holding  where  publication  was  once  a  week  for  four  Buecessive  weeks,  al- 
though twenty-eight  days  had  not  elapsed  between  first  publication  and 
introduction  of  bill,  constitutional  requirement  was  complied  with ;  Trenton 
Trust  etc.  Co.  v.  Pitzgibbon  etc.  Carriage  Co.,  81  N.  J.  Eq.  67,  84  Atl.  1044, 
under  act  of  1912,  relative  to  land  sales,  a  sale  made  on  day  of  last  publica- 
tion of  notice  is  invalid;  Savings  &  Loan  Soc.  v.  Thompson,  32  Cal.  351, 
352,  holding  publication  of  summons  for  three  calendar  months  sufficient, 
though  three  full  lunar  months  had  not  elapsed;  In  re  O'Sullivan,  84  Cal. 
448,  24  Pac.  283,  interpreting  State  statute  requiring  publication  of  notice 
of  probate  sale ;  Decker  v.  Myles,  4  Colo.  561,  holding,  under  State  statute, 
publication  "for  three  successive  weeks"  need  not  cover  twenty-one  days; 
Morrow  v.  Weed,  4  Iowa,  133,  66  Am.  Dec  131,  holding,  under  statute 
requiring  publication  "for  three  successive  weeks/^  three  publications,  in 
successive  weeks,  suffice;  Leffler  v.  Armstrong,  4  Iowa,  489,  68  Am.  Dec. 
677,  holding  "thirty  days' "  notice  is  given  where  publication  is  made 
weekly  for  five  weeks  and  thirty  days  intervenes  between  first  notice -and 
sale. 

Failure  to  advertise  execution  or  judicial  sale.    Note,  44  Am.  Dae.  2d9. 

Computation  of  time.    Note,  46  Am.  Bdp.  411. 

What  is  proper  and  sufficient  notice  of  sale.    Note,  75  AiiL  Dec  708. 

First  and  last  days  in  computing  time.    Note,  49  L.  B.  A.  194. 

Officer  appointed  to  make  sales  must  do  all  as  lie  is  dlrecti^d  by  law  mder 
which  he  acts;  he  may  not  by  misconstruction  of  law  anti<pipate  time  of  sale, 
for  law  always  presumes  that  owner  may  prevent  same  by  payment  of  amount 
of  demand  against  him. 

Approved  in  Cooke  v.  Pennington,  15  S.  C.  193,  refusing  to  uphold  tax 
title  where  sale  was  advertised  for  May  7th  and  held  on  May  5th;  dis- 
senting opinion  in  Sealing  v.  Lawrence,  27  Ohio  St.  449,  majority  holding 
misprint  of  date  of  sale  of  "25th"  instead  of  ''23d,"  does  not  invalidate 
sale  if  another  notice  gives  correct  date. 

Where  tax  sale  is  held  before  expiration  of  time  required  by  law  for 
publication  of  notice,  court  may  instruct  Jury  that  sale  is  invalid  and  of  no 
effect. 

Approved  in  Guaranty  Trust  Co.  v.  Green  Cove  R.  R.,  139  U.  S.  148, 
35  L.  Ed.  120,  11  Sup.  Ct.  516,  holding  absent  defendant  is  not  estopped 
by  decree  of  foreclosure  where  summons  was  not  published  for  sufficient 
time. 

Individual  cannot 'be  divested  of  his  property  without  his  consent  until 
every  substantial  requisite  of  law  has  been  complied  with;  proof  of  the  regu- 
larity of  the  proceedings  devolves  on  person  claiming  under  the  sale. 

Approved  in  Stewart  v.  Pergusson,  133  N.  C.  281,  46  S.  E.  587,  holding 
purchaser  at  internal  revenue  sale,  in  order  to  sustain  title,  must  show 
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independently  of  recitals  in  record  or  deed  that  return  was  made  by  person 
liable  to  be  assessed,  or  that  commissioner  of  internal  revenue  had  made 
the  assessment,  or  that  a  warrant  of  distraint  had  been  issued,  or  that  cer- 
tificate of  purchase  had  been  given  to  purchaser  at  sale ;  Columbia  Finance 
etc.  Co.  V.  Furbaugh,  59  W.  Va.  338,  53  S.  E.  470,  holding  in  suit  attacking 
validity  of  sale  of  land  for  delinquent  taxes,  burden  of  proving  r^ularity 
of  proceedings  is  on  purchaser;  dissenting  opinion  in  State  Finance  Co.  v. 
Beck,  15  N.  D.  385,  109  N.  W.  361,  majority  holding  notice  of  expiration 
of  time  to  redeem  under  revenue  laws  is  fatally  defective  if  time  is  in- 
correctly stated;  United  States  v.  Pacific  R.  R.  Co.,  1  McCrary,  7,  1  Fed. 
102,  holding  assessment  of  income  tax  as  required  by  law  is  essential  to 
creation  of  lien;  United  States  v.  Allen,  14  Fed.  265,  holding  purchaser  at 
sale  for  taxes  without  notice  and  demand  provided  by  law,  acquires  no 
title ;  Dorrance  v.  Raynsf ord,  67  Conn.  6,  52  AnL  St.  Eep.  267,  34  Atl.  707, 
holding  burden  of  proof  of  title  is  on  party  claiming  under  administrator's 
deed;  Gavin  v.  Shuman,  23  Ind.  34,  refusing  to  quiet  title  of  purchaser  at 
tax  sale  where  proof  of  regularity  of  sale  is  lacking;  Hopper  v.  Malleson, 
16  N.  J.  Eq.  384,  refusing  to  confirm  tax  title  in  absence  of  proof  that 
assessment  was  made  on  account  of  land  sold  as  law  requires. 

Miscellaneous.  Cited  in  Stebbins  v.  Anthony,  6  Colo.  358,  criticising 
Supreme  Court's  computation  of  days;  State  v.  Yellow  Jacket  Silver  Min. 
Co.,  5  Nev.  426,  427,  misapplying  principal  case  to  ^fferently  worded 
statute ;  OTTara  v.  Parker,  27  Or.  174,  39  Pac.  1008,  erroneously  citing  case 
to  point  that  publication  "for  four  weeks  successively,"  means  twenty- 
eight  days'  notice. 

16  How.  619-622,  14  L.  £d.  1083,  OEBVAKTES  ▼.  UNITED  BTATSa 

Miscellaneous.    Cited  in  Ferris  v.   Coover,   10  Cal.   616,   referring  to 
opinion  of  commissioner  in  lower  court;   Cervantes  v.  United  States,  5 
*  Fed.  Cas.  380,  further  hearing  of  same  case. 

16  How.  622-636,  14  L.  Ed.  1084,  DESHLEB  ▼.  DODGE. 

Elaventh  section^of  Judiciary  act,  denying  assignee's  ri^^t  to  bring  action 
in  District  or  Circuit  Court,  to  recover  contents  of  promissory  note  or  other 
chose  in  action,  unless  assignor  had  such  right,  does  not  apply  to  action  to  re- 
cover the  thing  in  specie  or  damages  for  its  detention,  e.  g.,  replevin  to 
recover  bank  notes. 

Approved  in  Brown  v.  Fletcher,  236  U.  S.  697,  59  L.  Ed.  877,  35  Sup.  Ct. 
154,  holding  assignee  may  sue  in  United  States  courts  to  recover  interest  in 
property  when  requisite  value  and  diversity  of  citizenship  existed;  Power 
&  Irrigation  Co.  v.  Capay  Ditch  Co.,  226  Fed.  640,  641,  holding  bill  to 
redeem  based  upon  effect  imposed  by  statute  on  instrument  executed  to 
defendant  and  conveyance  of  land  in  question  could  be  maintained  in 
United  States  court;  Buckingham  v.  Dake,  112  Fed.  260,  50  C.  C.  A.  492, 
applying  principle  under  judiciary  act  of  1887;  Ambler  v.  Eppinger,  137 
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U.  S.  482,  84  L.  Ed.  lie,  11  Sup.  Ct.  174,  entertaining  bill  by  assignee  of 
claim  for  damages  for  cutting  timber  from  land  of  assignor;  Bushnell  ▼. 
Kennedy,  9  Wall.  391,  19  L.  Ed.  738,  holding  Federal  courts  have  juris- 
diction over  suit  to  collect  indebtedness  by  assignee  of  same. 

Eleventh  section,  as  above,  applies  to  suit  on  chose  of  action  to  enforce 
the  contract,  but  the  remedy  for  tortious  taking  or  detention  of  chattel  itself 
accrues  to  person  'having  right  of  property  or  possession,  and  nonresident 
assignee  of  bank  notes  distrained  before  assignment  for  taxes  may  sue  to  re- 
cover same  in  Federal  courts. 

Approved  in  Hoadley  v.  Day,  128  Fed.  304,  upholding  Federal  jurisdic- 
tion to  foreclose  trust  deed  securing  accommodation  notes;  Ban  v.  Colum- 
bia Southern  Ry.  Co.,  117  Fed.  25,  54  C.  C.  A.  407,  holding  Federal  court 
has  no  jurisdiction  of  suit  on  cause  of  action  existing  in  favor  of  partner- 
ship, brought  by  one  partner  as  assignee  of  copartner's  interest,  unless 
citizenship  of  assignor  was  such  that  suit  might  have  been  maintained  by 
the  firm ;  Corbin  v.  County  of  Black  Hawk,  105  U.  S.  666,  26  L.  Ed.  1139, 
dismissing  bill  for  specific  performance  of  contract  where  right  of  assignor 
to  sue  in  Federal  court  is  not  shown ;  Mexican  National  R.  R.  Co.  v.  David- 
son, 157  U.  S.  206,  39  L.  Ed.  674,  15  Sup.  Ct.  565,  holding  assignee  of 
action  to  recover  amount  due  on  contract  may  not  sue  on  same  in  Federal 
court ;  Clarke  v.  Janesville,  1  Biss.  101,  Fed.  Cas.  2854,  holding  bond  given 
by  city  to  railroad  in  same  State  cannot  be  sued  on  in  Circuit  Court  by 
nonresident  assignee ;  Barney  v.  Globe  Bank,  5  Blatchf .  114,  Fed.  Cas.  1031, 
upholding  Circuit  Court's  jurisdiction  where  bill  is  for  damages  for  neg- 
lect to  protest  certain  drafts;  Wilkinson  v.  Wilkinson,  2  Curt.  584,  Fed. 
Cas.  17,677,  dismissing  bill  by  assignee  calling  for  account  of  sales  of 
mortgaged  property;  Simons  v.  Ypsilanti  Paper  Co.,  33  Fed.  194,  rejecting 
assignee's  suit  for  damages  for  breach  of  oral  contract  to  buy  and  pay 
for  goods;  Marine  Ins.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed.  645,  holding 
statute' requiring  assignor  of  chose  in  action  to  be  made  party  does  not 
apply  to  suit  by  insurance  company  subrogated  to  insured's  rights;  Massa- 
chusetts etc.  Const.  Co.  v.  Cherokee,  42  Fed.  753,  upholding  action  in  Fed- 
eral court  by  nonresident  assignee  of  bonds  to  recover  possession  of  same ; 
Jewett  V.  Bradford  Savings  Bank  etc.  Co.,  45  Fed.  802,  maintaining  juris- 
diction of  Circuit  Court  over  suit  by  nonresident  assignee  of  stock  to  com- 
pel its  transfer  upon  books;  Conn  v.  Chicago,  B.  &  Q.  R.  Co.,  48  Fed. 
178,  holding  claim  for  overcharges  in  freight  is  not  chose  in  action  within 
meaning  of  above  section;  Pritchard  v.  Norwood,  155  Mass.  542,  30  N.  E. 
81,  holding  replevin  will  lie  for  a  promissory  note. 

Distinguished  in  Kolze  v.  Hoadley,  200  U.  S.  82,  85,  50  L.  Ed.  380,  382, 
26  Sup.  Ct.  220,  Federal  court  has  no  jurisdiction  over  bill  to  foreclose 
trust  deed  at  suit  of  assignee  where  assignor  could  not  sue  therein,  though 
bill  prayed  cancellation  of  release  as  in  fraud  of  complainant;  Utah- 
Nevada  Co.  V.  De  Lamar,  133  Fed.  119, 121,  66  C.  C.  A.  179,  denying  Federal 
jurisdiction  over  suit  by  assignee  to  recover  money  due  on  oral  contract 
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where  assignor  could  not  sue  therein;  Blackloek  v.  Small,  127  U.  S.  103, 
82  L.  Ed.  78,  8  Sup.  Ct.  1098,  dismissing  bill  by  assignee  to  enforce  bond 
and  foreclose  mortgage;  Jackson  v.  Pearson,  60  Fed.  115,  117,  holding, 
where  county  subscribed  for  stock  to  be  paid  for  by  bonds,  and  bonds 
were  never  issued,  suit  to  obtain  them  was  to  "recover  contents  of  chose 
in  action." 

In  replevin  for  goods,  defendant  may  plead  property  In  another  either  in 
abatement  or  bar. 

Approved  in  Deals  v.  Wuerpul,  24  Ark.  275,  holding  in  replevin,  de- 
fendant may  plead  pendency  of  former  action  of  replevin  in  abatement. 

CkMHls  seized  for  taxes  due  cannot  be  replevied  by  the  owner. 
Approved  in  Armel  v.  Lendrum,  47  Iowa,  537,  and  Moi^n  v.  Zenor, 
88  Iowa,  178,  55  N.  W.  198,  refusing  to  replevy  goods  seized  under  writ 
of  execution. 

Miscellaneous.  Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  442,  14  L.  Ed. 
1008,  citing  facts  of  principal  case  as  instance  of  usurpation  of  power  by 
Federal  court;  Dodge  v.  Woolsey,  18  How.  363,  15  L.  Ed.  414,  a  further 
appeal  litigating  same  matter  as  principal  case;  Dixwell  v.  Jones,  2  Dill. 
.185,  Fed.  Cas.  3937,  and  dissenting  opinion  in  Piqua  Bank  v.  Knoup,  6 
Ohio  St.  436,  referring  to  principal  case  as  example  of  usurpation  of 
State's  rights. 

16  How.  686-659;  14  L.  Ed.  1090,  DOE  ▼.  BBADEK. 

Written  declaration,  annulling  and  declaring  void  certain  Spanish  grants 
in  Florida,  and  annexed  to  treaty  of  cession  at  time  of  ratification,  is  as  bind- 
ing as  if  inserted  in  body  of  treaty. 

Distinguished  in  Hennebique  Const.  Co.  v.  Myers,  172  Fed.  886,  97 
C.  C.  A.  289,  construing  article  IV  of  Brussels  Treaty  of  1900 ;  New  York 
Indians  v.  United  States,  170  U.  S.  23,  42  L.  Ed.  935,  18  Sup.  Ct.  536, 
holding,  where  treaty  was  ratified,  subject  to  proviso  which  was  omitted 
from  all  publications  of  treaty,  such  proviso  was  not  part  of  treaty. 

Power  of  king  of  Spain  to  annul,  by  treaty  or  otherwise,  a  royal  grant  is 
a  politieal  not  a  Judicial  question,  and  was  decided  afllrmatiTely  by  President 
when  he  ratified  treaty. 

Approved  in  In  re  Race  Horse,  70  Fed.  607,  refusing  to  pass  xipon  power 
of  Indian  tribes  to  enter  into  treaty. 

Treaty  is  a  law  made  by  proper  authority,  and  courts  of  Justice  must  inter- 
pret and  administer  it  according  to  its  terms,  but  cannot  annul  or  disregard 
any  of  its  terms. 

Approved  in  Terlinden  v.  Ames,  184  U.  8.  288,  46  L.  Ed.  646,  22  Sup. 
Ct.  491,  holding  whether  power  remains  in  foreign  State  to  carry  out  its 
treaty  obligations  is  in  its  nature  purely  x)olitical;  Den  v.  Hoboken  Land 
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etc.  Co.,  18  How.  285,  15  L.  Ed.  878,  holding  warrant  of  distress  issaed  by 
Treasury  Department  is  conclusive  evidence  o£^facts  recited;  Holden  v. 
Joy,  17  Wall.  242,  21  L.  Ed.  534,  holding  courts  are  bound  by  acts  of 
executive  department  recognizing  Indian  tribes  as  States;  Lacroix  ▼.  Esco- 
bal,  37  La.  Ann.  537,  refusing  to  pass  upon  constitutionality  of  treaty  with 
France  protecting  trademarks;  Caldwell  v.  Wilson,  121  N.  0.  455,  28 
S.  E.  556,  holding,  where  statute  gives  Grovemor  power  to  remove  from 
office  and  appoint  successor,  such  action  is  due  process  of  law. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legisla- 
tion.   Note,  81  Am.  Dec.  537. 

Treaties  as  laws — ^Province  of  judiciary  respecting  treaties.    Note, 

81  Am.  Dec.  540. 
Extradition  proceedings.    Note,  112  Am.  Si.  Bep.  108. 
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17  How.  1-3,  15  Ii.  Ed.  09,  POTDSAB  DE  IiA  XiAJIDE  ▼.  TBEAflUBBB  OF 
LOTJI8IANA. 

Practice   and   procedure   governing   transfer   of   causes    to   Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  846. 

17  How.  S-6,  15  L.  Ed.  93,  SHIELDB  ▼.  THOMAS. 

Wliere  blU  Is  filed  by  several  distributees  of  an  estate  to  compti  payment 
of  money  alleged  to  be  due  tbem.  Supreme  Court  bas  Jurisdiction  of  an  appeal 
by  defendant  ftom  a  decree  in  favor  of  plaintiffs,  wbere  the  amount  decreed 
to  be  paid  was  greater  than  Jurisdictional  amount,  although  the  amount  pay- 
able to  each  individual  claimant  was  less  than  the  Jurisdictional  amount. 

Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41,  56 
L.  Ed.  82,  32  Sup.  Ct.  9,  holding  Circuit  Court  had  jurisdiotion  of  suit  by 
several  plaintiffs  to  enforce  vendor's  lien  equally  securing  notes  aggregat- 
ing more  than  two  thousand  dollars,  which  neither  could  enforce  in  absence 
of  the  other,  though  claim  of  each  was  less  than  two  thousand  dollars; 
McDaniel  v.  Traylor,  196  U.  S.  428,  430,  49  I*  Ed.  539,  25  Sup.  Ct.  369, 
upholding  Federal  jurisdiction  over  equity  suits  between  diverse  citizens 
to  set  aside  fraudulent  probate  judgment  when  aggregate  claims  upon 
which  judgment  is  based  exceed  two  thousand  dollars;  Overby  v.  Gordon, 
177  U.  S.  218,  44  L.  Ed.  743,  20  Sup.  Ct.  605,  holding  amount  of  estate  as 
whole  is  amount  in  dispute  in  probate  of  will;  Jones  v.  Mutual  Fidelity  Co., 
123  Fed.  513,  upholding  jurisdiction  over  application  for  receiver  for  insol- 
vent corporation,  though  aggregate  claims  of  creditors  do  not  reach  jurisdic- 
tional amount,  where  assets  of  corporation  exceed  that  amount;  Hagge  v. 
Kansas  City  etc.  Ry.  Co.,  104  Fed.  393,  holding  land  owners  whose  prop- 
erty is  injured  by  overflow  of  stream  caused  by  negligent  obstruction  by 
railroad  may  unite  in  injunction  in  Federal  court,  provided  injury  to  each 
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complainant  amounts  to  two  thousand  dollars;  Morgan  v.  Adams,  29  App. 
D.  C.  208,  granting  writ  of  error  to  United  States  Supreme  Court  in  will 
contest  where  amount  claimed  by  appellants  was  less  than  five  thousand 
dollars,  the  estate  being  greater  than  five  thousand  dollars;  Cheatham  v. 
Aistrop,  97  Va.  460,  34  S.  E.  58,  holding  where  judgment  on  note  was 
assigned  to  two  persons  as  to  different  amounts,  and  they  sue  to  enforee 
it,  their  appeal  cannot  be  dismissed  as  to  one  assignee  because  his  interest 
is  less  than  five  hundred  dollars ;  Shields  v.  Thomas,  18  How.  261,  15  L.  Ed. 
372,  holding  bill  not  multifarious  because  several  claimants  under  the 
same  title  united  in  this  action  ;^The  Connemara,  103  U.  S.  756,  26  L.  Ed. 
322,  holding,  where  several  salvors  unite  in  claim  for  a  single  salvage 
service  jointly  rendered  by  them,  owner  is  entitled  to  an  appeal,  provided 
entire  sum  decreed  exceeds  jurisdictional  amount;  Davies  v.  Corbin,  112 
U.  S.  40,  28  L.  Ed.  629,  5  Sup.  Ct.  6,  holding  power  of  Supreme  Court  to 
review  judgment  in  mandamus  proceeding  to  enforce  collection  of  a  tax 
to  pay  all  judgment  creditors  of  a  specified  class,  depends  upon  the  whole 
tax  ordered  to  be  collected,  and  not  u})on  the  amount  of  the  several  judg- 
ment debts ;  Estes  v.  Gunter,  121  U.  S.  185,  80  L.  Ed.  885,  7  Sup.  Ct.  855, 
liolding  Supreme  Court  has  jurisdiction  of  appeal  from  decree  dismissing- 
bill  of  assignee  to  set  aside  attachment,  made  on  ground  that  assignment 
was  fraudulent  where  the  value  of  the  property  assigned  exceeded  juris- 
dictional amount,  although  the  amount  of  the  attachment  was  less  than, 
jurisdictional  amount;  New  Orleans  etc.  R.  R.  Co.  v.  Parker,  143  U.  S.  61, 
36  L.  Ed.  68,  12  Sup.  Ct.  366,  holding  in  action  of  bondholder  to  foreclose 
mortgage,  appellate  jurisdiction  is  controlled  by  amount  of  mortgage,  not 
by  amount  of  bonds  owned  by  plaintiff;  Texas  etc.  Ry.  Co.  v.  Gentry,  163 
U.  S.  361,  362,  363,  41  L.  Ed.  191,  16  Sup.  Ct.  1107,  holding  under  statute 
creating  liability  for  death,  appellate  jurisdiction  is  governed  by  whole 
amount  decreed,  not  by  individual  amounts  decreed  to  different  claimants; 
Prince  v.  Towns,  33  Fed.  163,  holding,  where  representatives  of  deceased 
intestate  bring  suit  against  administrator  under  one  title  for  a  common 
undivided  interest,  the  entire  amount  fixes  jurisdiction,  and  not  the  in- 
dividual shares;  Herbert  v.  Rainy,  54  Fed.  252,  applying  rule  to  action, 
life  tenants  and  remaindermen  to  prevent  injury  to  corpus  of  estate;  Mar- 
tin V.  Fielder,  82  Va.*457,  holding,  where  amount  decreed  against  adminis- 
trator is  within  jurisdictional  limit,  jurisdiction  attaches,  although  the 
amount  decreed  to  each  distributee  falls  below  that  amount;  Fleshman  v. 
Fleshman,  34  W.  Va.  351,  12  S.  E.  716,  arguendo. 

Distinguished  in  Morgan  v.  Adams,  211  U.  S.  629,  53  L.  Ed.  363,  29 
Sup.  Ct.  213,  holding  where  estate  was  over  five  thousand  dollars  and 
aggregate  interest  of  plaintiifs  was  less  than  five  thousand  dollars.  Su- 
preme Court  had  no  jurisdiction  of  appeal  from  Court  of  Appeals  of  Dis- 
trict of  Columbia ;  Illinois  C.  R.  R.  Co.  v.  Adams,  180  U.  S.  40,  46  L.  Ed. 
414,  21  Sup.  Ct.  255,  upholding  jurisdiction  of  suit  to  enjoin  collection  of 
gross  sum  of  taxes  though  when  collected  such  sum  would  be  distributed 
in  small  amounts  to  various  municipalities;  Troy  Bank  v.  Whitehead,  184 
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Fed.  935,  936,  holding  vendor's  lien  notes  held  by  two  plaintiffs  could 
not  be  joined  to  create  jurisdictional  amount;  The  Joseph  B.  Thomas,  148 
Fed.  767,  78  C.  C.  A.  428,  claims  for  wages  in  admiralty  cannot  be  added 
together  to  give  jurisdiction  to  appellate  court;  Wheless  v.  St.  Louis,  96 
Fed.  866,  867,  holding  owners  of  several  abutting  lots  cannot  maintain,  in 
Federal  courts,  injunction  against  street  assessment,  where  assessment  on 
no  one  lot  equals  jurisdictional  amount;  Singer  v.  Singer,  122  Tenn.  680, 
681,  685,  126  S.  W.  1088,  1089,  on  appeal  from  decree  fixing  attorneys' 
fees  in  will  contest,  amounts  awarded  to  different  attorneys  could  not  be 
added  to  give  jurisdiction  to  Supreme  Court;  Feely  v.  Bryan,  55  W.  Va. 
594,  47  S.  E.  311,  where  several  creditors  with  separate  demands  attack 
mortgage  as  preference,  these  claims  cannot  be  added  to  give  appellate 
jurisdiction;  Gibson  v.  Shufeldt,  122  U.  S.  32,  33,  38,  30  L.  Bd.  1086,  1087, 
7  Sup.  Ct.  1068,  1069,  1072,  holding  that  where  suit  is  brought  by  several 
persons  on  separate  and  distinct  demands,  appeal  lies  as  against  those 
only  whose  demands  exceed  jurisdictional  amount ;  Clay  v.  Field,  138  U.  S. 
480,  84  L.  Ed.  1050,  11  Sup.  Ct.  425,  where  claims  are  distinct  and  their 
owners  only  unite  for  convenience,  they  cannot  be  aggregated  to  give 
.inrisdiction  on  appeal;  Ex  parte  Baltimore  etc.  R.  R.  Co.,  106  U.  S.  6, 
27  L.  Bd.  78,  1  Sup.  Ct.  36,  holding  no  appeal  in  admiralty  where  causes 
of  action  of  libelants  are  distinct  and  separately  below  jurisdictional 
amount;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  379,  6  Sup.  Ct. 
43,  holding  in  suit  against  heirs  to  enforce  liability  for  note  of  ancestor, 
where  judgment  is  rendered  against  each  for  his  proportion,  appeal  lies 
only  where  individual  projwrtion  exceeds  jurisdictional  amount;  Putney  v. 
Whitmire,  66  Fed.  386,  holding  that  in  creditor's  bill  individual  claims  fix 
jurisdiction.  / 

Jurisdiction  of  Federal  Circuit  Coni4  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant  Note,  6 
Ann.  Oas.  489. 

17  How.  6-16,  16  I..  Ed.  so,  ABTHUB8  ▼.  HABT. 

Althougli  Louisiana  appellate  court  rule  requires  all  the  evidence  to  be 
put  in  the  record,  yet  as  the  Supreme'  Oourt  rule  only  requires  so  much  to  be 
inserted  as  is  necessary  to  explain  legal  questions  decided,  mere  fact  that 
some  of  the  evidence  btiow  is  omitted  from  the  record  will  not  prevent  the 
latter  court  from  examining  the  questions  of  law  presented  hy  tlie  record. 

Approved  in  Graham  v.  Bayne,  18  How.  61,  16  L.  Ed.  266,  as  illustrating 
the  difficulties  encountered  in  reconciling  Federal  modes  of  review  with 
Louisiana  code  of  practice ;  Burr  v.  Des  Moines  etc.  R.  R.  Co.,  1  Wall.  103, 
17  L.  Ed.  668,  refusing  to  review  case  where  supposed  agreed  statement 
was  a  mere  mass  of  evidence;  Newell  v.  Nixon,  4  Wall.  581,  18  L.  Ed.  308, 
rulings  under  peculiar  practice  of  Louisiana  district  may  be  examined  on 
writ  of  error  in  same  manner  as  if  there  had  been  a  jury  trial;  Flanders 
V.  Tweed,  9  Wall.  431,  19  L.  Ed.  680,  discussing  difficulty  of  reconciling 
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Louisiana  practice  with  general  Federal  practice;  Dower  v.  Richards,  151 
U.  S.  666,  88  L.  Ed.  808,  14  Sup.  Ct.  456,  holing,  upon  writ  of  error. 
Supreme  Court  will  not  pass  upon  the  facts;  Wetmore  v.  Rymer,  169  U.  S. 
119,  42  L.  Ed.  688,  18  Sup.  Ct.  295,  holding  error  must  be  shown  upon 
record,  else  it  cannot  be  revised  upon  writ  of  error. 

Where  court  decides  both  questions  of  law  and  fact»  error  will  not  lie 
for  improper  admission  of  evidence. 

Approved  in  United  States  v.  Ballinger,  35  App.  D.  C.  436,  following 
rule;  Lynch  v.  Grayson,  5  N.  M.-509,  26  Pac.  998,  holding,  on  trial  by  the 
court,  admission  of  incompetent  evidence  is  not  a  ground  for  reversal  un- 
less it  appear  that  the  court  relied  on  it;  Mitchell  v.  Beckman,  64  Cal. 
123,  28  Pac.  112,  holding  similarly;  Suydam  v.  Williamson,  20  How.  434, 
15  L«  Ed.  981,  holding,  where  case  is  submitted  on  agreed  statement, 
previous  rulings  on  evidence  do  not  come  before  the  Supreme  Court  unless 
brought  up  by  bill  of  exceptions. 

Improper  rejection  of  testimony  on  trial  before  Judge  without  a  Jury  con- 
stitutes subject  of  review  on  writ  of  error. 

Approved  in  Estate  of  Toombes,  54  Cal.  517,  applying  rule  in  will 
contest. 

Failure  of  drawer  of  bill  given  for  constructing  mill,  to  remedy  defects 
therein,  as  agreed,  is  no  defense  to  action  by  bona  fide  transferee  against 
acceptor. 

Approved  in  Kelly  v.  Smith,  1  Met.  (Ky.)  318,  holding  bill  in  hands 
of  bona  fide  holder  not  subject  to  any  abatement  for  unsoundness  in  prop- 
erty for  which  bill  was  given;  Black  v.  Bank  of  Westminister,  96  Md.  419, 
54  Atl.  90,  holding  breach  of  agreement  forming  consideration  of  note  is 
no  defense  against  bona  fide  indorsee  though  he  had  knowledge  of  con- 
tract. 

Failure  of  executory  consideration  for  note  as  affecting  purchaser 
with  knowledge  of  its  character.    Note,  46  L.  B.  A.  (N.  S.)  866. 

Miscellaneous.  Cited  in  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed  466,  140 
O.  C.  A.  11,  dismissing  appeal  in  action  at  law. 

17  How.  17-19,  16  L.  Ed.  42,  UDALL  v.  THE  STEAMSHIP  OHIO. 

Under  law,  as  in  force  in  1864,  appeal  in  admiralty  from  decree  Maxniaaj^g 
libel  for  one  thousand  six  hundred  dollars  must  be  dismissed. 

Approved  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  600,  denying  juris- 
diction of  Supreme  Court'  where  matter  in  dispute  is  less  than  two 
thousand  dollars. 

Libel  cannot  be  amended  in  the  Supreme  Court  by  inserting  a  special  dalm 
for  interest  so  as  to  give  Jurisdiction  upon  appeaL 
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Approved  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C.  A.  363, 
bill  by  partnership  cannot  be  amended  by  consent  after  removal  to  show 
citizenship  of  members  where  neither  removal,  petition  nor  record  show 
removal  ease. 

Miscellaneous.  Cited  in  Miles  v.  Heeney,  35  111.  174,  to  proposition  that 
claim  for  interest  must  be  pleaded  to  sustain  decree  therefor. 

17  How.  l»-22,  15  L.  Ed.  iS,  OLMET  v.  THE  STEAMSHIP  FAliCON. 

Interest  not  specially  pleaded  is  considered  as  part  pf  damages^  and 
cannot  be  computed  in  determining  whether  claim  is  equal  to  Jurisdictional 
amount. 

Approved  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  600,  when  verdict 
is  for  less  than  jurisdictional  amoufkt,  and  plaintifE  acquiesces^  defendant 
has  no  right  of  appeal. 

17  How.  2a-30,  15  Im.  Ed.  115,  HAYI>EI»  ▼.  DXTTBESNE. 

Decision  of  public  surveyors  upon  equities  of  claimants  to  division  of 
public  lands  cannot  be  impeached  where  their  acts  are  honestly  performed. 

Approved  in  Bradley  v.  Dells  Lumber  Co.,  105  Wis.  252,  81  N.  W.  396, 
following  rule ;  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  holding 
correctness  of  United  States  survey  not  subject  to  attack  in  ejectment; 
Little  V.  Williams,  88  Ark.  49,  113  S.  W.  343,  holding  United  States  survey 
not  subject  to  attack  in  action  at  law  between  private  parties ;  McBride  v. 
Whitaker,  65  Neb.  147,  90  N.  W.  970,  government  survey  cannot  be  im- 
peached collaterally  in  suit  to  quiet  title;  Gauthier  v.  Morrison,  62  Wash. 
578,  114  Pac.  503,  holding  land  erroneously  classified  by  United  States  as 
lake  not  subject  to  homestead  entry;  Cragin  v.  Powell,  128  U.  S.  699,  32 
L.  Ed.  668,  9  Sup.  Ct.  206,  holding  decisions  of  general  land  office  >re 
unassailable  by  the  courts  except  by  direct  proceeding;  United  States  v. 
Bojorques,  24  Fed.  Cas.  1189,  holding  survey  made  by  surveyor-general  will 
not  be  disturbed  unless  it  is  clear  to  the  court  that  error  has  been  com- 
mitted ;  Sfaiiley  v.  Sampson,  1  Neb.  71,  holding  decisions  of  registers  and 
receivers  of  land  office  conclusive  on  the  courts ;  Chan  v.  Brandt,  45  Minn. 
94,  47  N.  W.  461,  mistakes  in  public  surveys  will  not  be  corrected  by  the 
judicial  branch  of  the  government;  dissenting  opinion  in  Snider  v.  Rine- 
hart,  20  Colo.  466,  39  Pac.  414,  arguing  it  is  not  the  province  of  the  courts 
to  correct  government  surveys  of  the  public  lands ;  Greer  v.  Squire,  9  Wash. 
364,  37  Pac.  547,  holding  true  comer  of  government  quarter-section  is 
where  United  States  surveyor  established  it. 

Apportionment  of  excess  .or  deficiency  found  to  exist  in  tract  of  land 
subdivided  into  several  tracts.    Note,  Ann.  Oas.  1912A,  1276. 

17  How.  30^1,  15  L.  Ed.  27,  TOBK  ETO.  R.  B.  CO.  ▼.  WINANB. 

Corporation  cannot  evade  its  responsibility  to  the  community  by  any 
transfer  of  its  rights  and  powers  to  another  corporation. 
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Approved  in  McKinney  y.  Big  Horn  Basin  Development  Co.,  167  Fed. 
777,  93  C.  0.  A.  258,  holding  contract  of  corporation  engaged  in  irrigation 
development  under  Wyoming  statutes  giving  third  person  exclusive  right 
to  make  contracts  with  settlers  on  its  behalf  for  perpetual  water  rights  at 
prices  within  his  discretion,  was  void  as  against  public  policy;  Eel  River 
R.  R.  Co.  V.  State,  155  Ind.  456,  57  N.  E.  396,  holding  surrender  of  property 
and  franchises  of  railroad,  under  lease  in  perpetuity,  is  ground  for  for- 
feiture of  franchise;  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152  Cal. 
583,  93  Pac.  492^  holding  public  service  corporation  could  transfer  all  its 
property  and  franchise  on  consent  of  two-thirds  of  stockholders;  Georgia 
etc.  Banking  Co.  v.  Haas,  127  Ga.  195,  119  Am.  St.  Rep.  S27,  9  Ann.  Gas. 
677,  56  S.  E.  316,  holding  lessor  of  railroad  liable  for  acts  of  lessee  in 
operation  of  road;  dinger's  Admx.  v^  Chesapeake  &  0.  Ry.  Co.,  128  Ey. 
747,  158  L.  R.  A.  (K.  S.)  998,  109  S.  W.  318,  holding  lease  of  railroad  did 
not  absolve  lessor  from  same  liability  for  negligence  in  operating  road  as 
it  existed  under  charter;  Muntz  v.  Algiers  etc.  Ry.  Co.,  Ill  La.  428,  100 
Am.  St.  Rep.  496,  64  L.  R.  A.  222, 35  Southi  627,  railroad  is  liable  for  inju- 
ries caused  by  negligence  of  itself  or  its  lessees  in  operation  of  road;  Har- 
den V.  North  Carolina  R.  R.  Co.,  129  N.  C.  361,  40  S.  E.  186,  determining 
liability  of  lessor  for  injuries  to  lessee  of  railroad  chartered  under  Laws 
1848-49,  c.  82,  §  19 ;  State  v.  Portland  Gen.  Elec.  Co.,  52  Or.  522,  95  Pac. 
729,  holding  transfer  without  authority  of  franchise  to  construct  and  oper- 
ate canal  was  void,  and  did  not  relieve  franchise  of  burdens  imposed  by 
act  creating  it;  Thomas  v.  West  Jersey  R.  R.  Co.,  101  U.  S.  83,  26  L.  Ed. 
952,  and  Pennsylvania  R.  R.  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  118  U.  S. 
308,  30  L.  Bd.  91,  6  Sup.  Ct.  1102,  holding  lease  by  a  railroad  company  of 
all  its  property  and  franchise  is  ultra  vires  and  void  when  not  specially 
authorized  by  its  charter;  Oregon  Ry.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S. 
23,  32  L.  Ed.  841,  9  Sup.  Ct.  412,  railway  may  not  make  a  lease  of  its 
appurtenances  and  franchises  in  absence  of  legislative  authorization;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  40,  51,  36  L.  Ed. 
61,  65,  11  Sup.  Ct.  481^^  485,  holding  lease  by  car  company  of  all  its  fran- 
chises, property  and  rights  for  ninety-nine  years  unlawful  and  void ;  Ameri- 
can etc.  Tel.  Co.  v.  Union  Pacific  Ry.  Co.,  1  McCrary,  197,  1  Fed.  748, 
holding  void  contract  of  railroad  company  assigning  a  large  part  of  its 
property  and  alienating  property  necessary  to  the  performance  of  its  obli- 
gations to  the  government;  Atlantic  etc.  Tel.  Co.  v.  Union  Pac.  Ry.  Co., 
1  McCrary,  544,  1  Fed.  748,  holding  similarly;  Arrowsmith  v.  Nashville 
etc.  Ry.  Co.,  57  Fed.  171,  stating  rule  to  be  where  railway  company  leases 
its  line  without  authority  of  law,  such  lease  is  void,  and  it  will  continue 
liable  for  all  negligence  of  the  lessee  affe(fting  the  public;  Visalia  etc. 
Light  Co.  V.  Sims,  104  Cal.  331,  48  Am.  St.  Rep.  108,  37  Pac.  1043,  holding 
lease  of  municipal  franchise  by  electric  light  company  is  against  public 
policy  and  void ;  Lee  v.  Southern  etc.  R.  R.  Co.,  116  Cal.  103,  68  Am.  St. 
Rep.  143,  38  L.  B.  A.  73,  47  Pac.  933,  holding,  where  lease  of  railroad  was 
void,  lessor  was  resi)onsible  to  servant  of  lessee  for  injuries  resulting 
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througli  negligent  eonstraction  of  road;  Singleton  v.  Southwestern  R.  R. 
Co.,  70  Ga.  467,  468,  48  Am.  Dec  675,  577,  holding  railroad  company  which 
has  leased  its  road  to  lessee  company  and  allows  latter  to  operate  under 
lessor's  name  is  liahle  to  the  public  for  negligence  of  lessee,  even  where 
lease  was  made  with  consent  of  l^islature;  Balsley  ▼.  St.  Louis  etc.  R.  R. 
Co.,  119  III.  72,  59  Am.  Sep.  787,  8  N.  £.  861,  holding  lessor  railroad  liable 
for  n^ligence  of  lessee,  even  when  contract  was  ratified  by  l^slature; 
Tippecanoe  County  v.  Lafayette  etc.  Ry.  Co.,  50  Ind.  97,  holding  unauthor- 
ized lease  of  railway  franchise  ultra  vires  and  void;  State  v.  Dodge  City 
etc.  Ry.  Co.,  53  Kan.  379,  42  Am.  St  Rep.  296,  36  Pac.  748,  holding  road- 
bed of  railway  built  under  charter  from  State  cannot  be  diverted  from 
the  purpose  to  which  it  was  devoted;  Macon  etc.  R.  R.  Co.  v.  Mayes,  49 
Oa:  360,  15  Am.  Rep.  681,  holding  railway  company  permitting  use  of  its 
franchise  by  other  companies  liable  for  injury  done  during  such  user; 
Nugent  V.  Boston  etc.  Ry.  Co.,  80  Me.  75,  6  Am.  St.  Rep.  157,  12  Atl.  801, 
holding  railway  company  permitting  use  of  franchise  by  another  company 
liable  for  injury  to  employee  of  latter  resulting  from  defective  construc- 
tion of  station-honse ;  State  v.  Consolidation  Coal  Co.,  46  Md.  10,  holding 
void  deed  of  railway  company  of  its  property  and  franchises  made  without 
express  legislative  consent ;  Richardson  v.  Sibley,  11  Allen,  67,  87  Am.  Dec. 
700,  holding  mortgage  by  street  railway  of  its  franchise  is  void  when  made 
without  le^slative  authorization;  St.  Louis  v.  St.  Louis  Gkus  Light  Co.,  5 
Mo.  App.  530,  corporation  intrusted  with  public  franchise  cannot  part  with 
it  under  any  guise;  B^own  v.  Hannibal  etc.  R.  R.  Co.,  27  Mo.  App.  400, 
holding  railroad  company  cannot  escape  liability  to  the  public  for  acts 
of  its  lessee,  without  legislative  authorization;  Black  v.  Delaware  etc. 
Canal  Co.,  22  N.  J.  £q.  399,  stating  rule  that  corporation  cannot  lease  or 
alien  any  franchise  or  property  necessary  to  perform  its  duties  to  the 
State  without  legislative  authority;  James  v.  Western  etc.  R.  R.  Co.,  121 
N.  C.  528,  28  S.  E.  538,  holding  sale  of  railroad  under  second  mortgage 
does  not  extinguish  corporate  existence  of  the  company  nor  release  it 
from  liability  to  the  public  for  the  manner  in  which  it  is  operated;  Na- 
tional Bank  v.  Atlanta  etc.  Ry.  Co.,  25  S.  C.  222,  holding  railway  is  re- 
sponsible for  nondelivery  of  goods  by  lessee  of  its  road;  State  v.  McMinn- 
ville  etc.  R.  R.  Co.,  6  Lea,  376,  receiver  of  railroad  cannot  make  valid  leasei 
of  the  road ;  Russell  v.  Texas  etc.  R.  R.  Co.,  68  Tex.  652,  5  S.  W.  690,  rail- 
road has  no  power  to  transfer  its  franchise  without  legislative  permis- 
sion ;  Naglee  v.  Alexandria  etc.  R.  R.  Co.,  83  Va.  711,  5  Am.  St.  Rep.  311, 
3  S.  E.  371,  railroad  company  is  liable  for  injuries  resulting  from  negligent 
operation  of  road  even  after  it  has  conveyed  its  road  to  trustees  under  deed 
of  trust ;  State  v.  Spokane  Street  Ry.  Co.,  19|  Wash.  526,  67  Am.  St.  Rep. 
745,  41  L.  R.  A.  518,  53  Pac.  721,  where  corporation  has  been  granted 
franchise,  its  operation  may  t®  compelled  by  mandamus;  Ricketts  v. 
Chesapeake  etc.  Ry.  Co.,  33  W.  Va.  435,  25  Am.  St.  Rep.  90S,  7  L.  R.  A. 
855,  10  S.  E.  801,  holding  railroad  corporation  cannot  without  distinct 
legislative  authonty,  by  lease  or  any  other  contractj  turn  over  to  another 
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oompany,  its  road  and  the  nse  of  ite  fcanehiaeB,  and  thezslij  mfm|>i  itself 

from  responsibility  for  the  conduct  and  management  of  the  road;  Jackson- 
ville etc.  R.  R.  Co.  V.  Hooper,  160  U.  S.  524,  40  L.  Ed.  523,  16  Sup.  Ct.  383, 
holding  ultra  vires  contracts  of  corporations  not  voidable,  but  void ;  Texas 
etc.  Ry.  Co.  v.  Juneman,  71  Fed.  943,  18  C.  C.  A.  394,  holding  duty  of 
corporation  to  its  employees  cannot  be  delegated  to  a  substitute;  State 
V.  H^es,  61  N.  H.  324,  discussing  general  responsibility  of  corporations; 
dissenting  opinion  in  Moorshead  v.  United  Rys.  Co.,  119  Mo.  App.  628, 
96  S.  W.  289,  majority  holding  street  railway  corporation  leasing  its  prop- 
erty not  liable  for  injuries  to  passengers  resulting  from  negligence  of 
lessee ;  dissenting  opinion  in  Moser  v.  Philadelphia  etc.  R.  Co.,  233  Pa.  276, 
40  L.  R.  A.  (N.  8.)  519,  82  Atl.  369,  majority  holding  lessor  of  railroad 
could  not  be  compelled  to  construct  siding  for  use  of  plaintiff. 

Distinguished  in  Moorshead  v.  United  Rys.  Co.,  119  Mo.  App.  598,  96 
S.  W.  279,  holding  lessor  of  street  railway  not  liable  for  injuries  to  passen- 
ger caused  by  negligence  of  lessee;  Arrowsmith  v.  Nashville  etc.  Ry.  Co., 
57  Fed.  175,  holding,  where  statute  authorizes  lease  by  railway,  lessee 
assumes  during  existence  of  the  lease  all  the  duties  and  obligations  of  the 
lessor;  Hukhill  v.  Maysville  etc.  Ry.  Co.,  72  Fed.  753,  holding,  notwith- 
standing lease  of  railway  company  is  void,  employee  of  lessee  whose  rights 
do  not  depend  ux)on  any  duty  of  company  to  the  public,  but  merely  upon 
contract,  has  no  right  of  action  against  lessor  for  injuries  caused  by  neg- 
ligence of  lessee ;  Emigh  v.  Chamberlain,  1  Biss.  369,  Fed.  Cas.  4447,  assign- 
ment of  railway  revenues  is  not  assignment  of  corporate  property. 

Right  to  transfer  public  franchises.    Note,  86  Am.  St.  Bep.  894. 

What  is  a  withdrawing  of  the  assets  of  corporations.  Note,  67  Am. 
St.  Rep.  65. 

Liability  of  lessor  railway  corporations  to  persons  other  than  the  lessee. 

Note,  58  Am.  St.  Rep.  148. 
Corporations.    Note,  103  Am.  St.  Rep.  552. 
Power  of  public  service  corporation  to  dispose  of  its  property  so  as 

to  deprive  itself  of  power  to  do  business.    Note,  Ann.  Oas.  19140, 

1271. 
'        Proper  pleading  in  action  against  railro4d  for  damages  caused  by  its 

lessee.    Note,  9  Ann.  Gas.  688. 

Lessor's  liability  for  injuries  from  negligence  of  other  railroad  com- 
pany using  road.    Note,  44  L.  R.  A.  741. 

Right  to  compel  public  service  corporation  to  perform  its  obliprations 
and  to  refrain  from  exceeding  its  powers.    Note,  7  E.  R.  0.  464. 

Corporation  is  responsible  for  violation  of  patent  rights  in  operation  of 
its  business,  even  though  all  its  stock  is  owned  by  corporation  of  another 
State,  and  its  business  conducted  by  latter  corporation  througb  its  agents. 

Approved  in  Emigh  v.  Chamberlain,  1  Biss.  369,  Fed.  Cas.  4447,  holding 
nse  of  patented  device  by  assignee  of  nse  of  rolling  stock  does  not  render 
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assignee  liable  for  infringement  where  license  had  been  granted  to  as-^ 
signor  by  patentee. 

Distingaished  in  Brady  v.  Chicago  etc.  Ry.  Co.,  114  Fed.  Ill,  67  L.  B.  A. 
712, 52  C.  C.  A.  48,  holding  railroad  running  trains  over  another  line  by  per- 
mission is  not  liable  to  its  servants  for  negl>genee  of  employees  of  licensing 
corporation  in  discharge  of  their  duties.  Bate  Refrigerating  Co.  v.  Gillett, 
30  Fed.  688,  holding,  where  pending  suit  for  infringement  against  partner- 
ship, the  latter  sold  out  its  business  to  a  corporation,  injunction  would  not 
bind  the  corporation,  it  not  having  been  made  a  party  to  the  action. 

Where  patent  is  signed  by  acting  conuniiisioner  of  patents,  it  is  not  neces- 
sary to  aver  or  prove  Ids  title  to  ofllce. 

Approved  in  Laffan  v.  United  States,  122  Fed.  335,  58  C.  G.  A.  495, 
holding  copy  of  bond  given  by  public  officer,  certified  under  Treasury 
Department's  seal  by  acting  secretary,  is  admissible  in  suit  by  United 
States  on  such  bond ;  Dorsey  etc.  Rake  Co.  v.  Marsh,  7  Fed.  Cas.  942,  hold- 
ing incumbent  of  office  of  commissioner  of  patents  is  presumed  to  be  in 
lawful  possession  of  it,  and  no  affirmative  proof  of ^  his  title  is  required  to 
support  his  official  acts. 

Courts  of  iniited  States  take  Judicial  notice  of  the  persons  who  preside 
over  the  patent  office. 

Approved  in  Backus  Steam  Heater  Co.  v.  Simonds,  2  App.  D.  C.  297, 
following  rule;  State  v.  Gleason,  12  Fla.  231,  holding  courts  bound  to 
recognize  de  facto  officers  of  government ;  State  v.  Gramelspacher,  126  Ind. 
403,  26  N.  E.  83,  holding  courts  will  take  judicial  notice  of  act  of  Congress 
authorizing  selection  of  lands  for  State  university,  and  of  acts  of  Governor 
of  State  in  pursuance  thereof. 

V 

17  How.  41-48,  15  K  Ed.  76,  UNITED  STATES  ▼.  COXE. 

Not  cited. 

17  How.  43-46,  15  L.  Ed.  34,  BABBIBEAN  ▼.  BBANT. 

Inadequacy  of  consideration  as  ground  for  setting  aside  a  deed  la  tested 
by  value  kt  the  time,  not  later. 

Distinguished  in  Seitz  v.  Seitz,  11  App.  D.  C.  376,  holding  deed  provid- 
ing that  grantees  shall  hold  property  to  their  "sole  use  and  benefit"  does 
not  create  tenancy  in  common. 

Where  comidainant,  after  filing  bUl  to  set  aside  deed,  conveyed  all  his 
Interest  therein  to  a  trustee,  and  died  pending  appeal,  trustee  cannot  be  made 
^  party  In  Supreme  Court,  but  only  those  upon  whom  the  estate  he  then  ^ad  at 
bis  death  devolved. 

Approved  in  Pittsburgh  etc.  R.  Co.  v.  Fiske,  178  Fed.  67,  101  C.  C.  A. 
560,  holding  where  complainant  in  equity  transferred  his  interest  pending 
8uit|  suit  abated  as  to  him^  and  could  be  proceeded  with  by  transferee  only 
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under  equity  rule  57;  Miller  v.  Wattier,  165  Fed.  362,  holding  conveyance 
of  subject  matter  of  equity  suit  by  complainant  rendered  substitution  of 
parties  necessary;  Brown  v.  Fletcher,  140  Fed.  645,  648,  where  cause  of 
action  in  equity  had  passed  for  estate  of  deceased  complainant  by  assi^- 
ment,  suit  cannot  be  revived;  Welch  v.  Lynch,  30  App.  D.  C.  137,  on  death 
of  plaintiff  in  ejectment,  her  husband  as  tenant  by  curtesy  could  not  be 
substituted  as  plaintiff;  Chester  v.  Life  Assn.,  4  Fed.  491,  discussing  right 
of  assignee  of  corporation  to  make  himself  a  party  to  proceedings  against 
the  corporation. 

Where  deaih  of  complainant  Is  suggested,  and  for  three  years  his  legal 
representatlYes  fail  to  appear,  hill  will  be  abated,  under  sixty-fiist  rule. 

Approved  in  Brown  v.  Fletcher,  140  Fed.  645,  after  death  of  complain- 
ant, defendant  cannot  revive  suit  in  equity. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  857, 

17  How.  47--63,  16  I..  Ed.  44,  WIOKUFFE  ▼.  OWINOa 

One  In  possession  under  legal  title  has  right,  by  the  general  principles  of 
equity,  to  have  his  title  qnieM  as  against  one  vetting  up  an  adverse  claim. 

Approved  in  Loring  v.  Downer,  McAll.  368,  Fed.  Cas.  8513,  holding  such 
an  action  must  be  brought  on  equity  side  of  court;  Book  v.  Justice  Mining 
Co.,  58  Fed.  830,  similar  action  under  Nevada  statute  is  suit  in  equity. 

Averment  of  Jurisdictional  citizenship  in  bill  can  only  be  impugned  by 
special  plea  to  the  Jurisdiction. 

Approved  in  Desert  King  Min.  Co.  v.  Wedekind,  110  Fed.  877,  following 
rule;  Kardo  Co.  v.  Adams,  231  Fed.  956,  holding  court  had  no  power  to 
inquire  into  capacity  of  corporation  to  sue  when  defendant  by  pleading  to 
merits  waived  question;  Bettes  v.  Brower,  184  Fed.  344,  in  equity  suit, 
question  of  jurisdictional  amount  should  be  raised  by  special  plea;  Chapin 
V.  Dougherty,  183  Fed.  309,  i05  C.  C.  A.  521,  holding  objections  to  bill  to 
quiet  title  in  nature  of  plea  in  abatement  should  be  pleaded  in  limine; 
WiUiam  H.  Perry  Co.  v.  Klosters  Aktie  Bolag,  152  Fed.  969,  82  C.  C.  A. 
321,  holding  where  proofs  did  not  create  legal  certainty,  court  had  not 
jurisdiction,  and  if  no  plea  was  made  thereto,  judgment  would  not  be  re- 
versed on  that  ground ;  Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21  How.  214, 
16  L.  Ed.  77,  holding  plea  of  general  issue  leaves  jurisdictional  averments 
without  a  traverse;  Pond  v.  Vermont  etc.  R.  R.  Co.,  12  Blatchf.  297,  Fed. 
Cas.  11,265,  holding,  where  bill  shows  apparent  jurisdiction,  objection  must 
be  taken  by  plea  and  not  by  motion  founded  on  affidavits;  Blackburn  v. 
Selm&  etc.  R.  R.  Co.,  2  Flipp.  533,  Fed.  Cas.  1467,  objection  to  jurisdiction 
must  be  by  plea  in  abatement;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy. 
392,  9  Fed.  238,  unless  specially  controverted  by  plea,  jurisdictional  aver- 
ments are  conclusively  admitted ;  Sharon  v.  Hill,  10  Sawy.  668,  669,  26  Fed. 
723,  after  adjudication  on  plea  in  abatement^  jurisdictional  question  cannot 
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be  raised  by  answer ;  dissenting  opinion  in  Drod  Scott  v.  Sandfotd,  19  How. 
568,  590,  16  L.  Ed.  768,  777,  aiding  where  jurisdiction  is  impeached  by 
matter  d^ors  the  record,  it  most  be  by  special  plea;  Marshall  v.  Otto,  59 
Fed.  252,  where  answer  on  the  merits  and  plea  in  abatement  are  in  same 
pleading,  plea  is  waived;  Butchers'  etc.  Stockyards  Co.  v.  Louisville  etc. 
R.  R.  Co.,  67  Fed.  40,  14  C.  C.  A.  290,  answer  on  merits  admits  truth  of 
jurisdictional  averments;  Gubbins  v.  Laughtenschlager,  75  Fed.  621,  re- 
fusing to  permit  substitution  of  averments  den3ang  jurisdictional  allega- 
tions where  they  had  stood  unchallenged  during  long  pendency  of  cause; 
McLean  v.  Hamilton  County,  16  Fed.  Cas.  249,  discussing  practice  in  Fed- 
eral courts  as  affected  by  State  laws;  dissenting  opinion  in  People  v. 
Dawell,  25  Mich.  271,  to  point  that  citizenship  cannot  be  questioned  except 
in  direct  proceeding. 

Modified  in  Nashua  R.  R.  ▼.  Boston  &  Lowell  R.  R.,  136  U.  S.  373,  84 
L.  £d.  367,  10  Sup.  Ct.  1007,  holding  rule  altered  by  act  of  March  3,  1875, 
determining  jurisdiction  of  Circuit  Courts ;  Bland  v.  Fleeman,  29  Fed.  672, 
holding,  since  act  of  1875,  plea  may  be  filed  at  same  time  with  answer; 
Edison  Electric  Light  Co.  v.  United  States  Electric  Light  Co.,  35  Fed.  136, 
discussing  purpose  of  pleas  under  Federal  practice;  Simon  v.  House,  46 
Fed.  319,  holding  rule  abolished  by  act  of  March,  1875;  Missouri  etc.  Ry. 
Co.  V.  Meeh,  69  Fed.  755,  30  L.  R.  A.  262,  16  C.  C.  A.  510,  holding  similarly. 

Distinguished  in  Roberts  v.  Langenbach,  119  Fed.  352,  56'  C.  C.  A.  253, 
holding  where  jurisdictional  allegation  in  plaintiff's  pleading  is  denied  by 
answer,  and  Code  practice  of  State  requires  that  matter  in  abatement  .must  , 
be  so  pleaded,  issue  thus  joined  should  be  submitted  to  jury. 

Miscellaneous.  Cited  in  Lamport  v.  Smedley,  213r  N.  Y.  85,  106  N.  £. 
923,  to  point  that  prior  to  codes,  appellate  eourt  could  render  decree  on 
merits  without  awarding  new  trial. 

17  How.  63-71,  15  L.  Ed.  47,  RATMONX)  v.  TT80N. 

Charter-party  is  often  an  informal  instrument,  and  should  receive  a  liberal 
construction  in  furtherance  of  the  real  intention  of  the  parties  and  the  usages 
of  trade. 

Approved  in  Tweedie  Trading  Co.  v.  New  York  etc.  Dyewood  Co.,  127 
Fed.  281,  62  C.  C.  A.  210,  holding  under  charter-party  for  cargo  of  two 
thousand  tons,  ten  per  cent  more  or  less  at  vessel's  option,  and  after  reach- 
ing port  she  elected  to  take  two  thousand  two  hundred  tons,  but  when  one 
thousand  nine  hundred  tons  had  been  loaded,  she  refused  to  load  more  be- 
cause of  bar  across  river,  and  charter  required  delivery  at  ship's  tackle  at 
port,  charterer  not  required  to  lighter  additional  three  hundred  tons  after 
passing  bar;  American  Steel  Barge  Co.  v.  Cargo-of  Coal,  107  Fed.  967,  con- 
struing time  charter  as  demise  of  ship  for  term;  Talbot  v.  Wakeman,  23 
Fed.  Cas.  648,  remarking  charter-parties  .  are  interpreted  with  a  broad 
liberality;  Donahoe  v.  Kettell,  1  Cliff.  139,  141,  Fed.  Cas.  3980,  discussing 
construction  of  charter-parties  generally;  Richardson  v.  Winsor,  3  Cliff.  402, 

IV— ^4 
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Fed.  Cas.  11,795,  stating  rale  at  sapra;  Balfoar  v.  Wilkins,  5  Sawy.  433, 
438,  Fed.  Caa.  807,  eonstraing  phrase  "rainy  day,"  in  charter-party;  Qron- 
stadt  V.  Witthoff,  15  Fed.  271,  272,  eonstraing  charter-i>arty  provision  as 
to  lay  days;  The  Egypt,  25  Fed.  327,  applying  rale  to  constmction  of  bill 
of  lading;  Hunt  v.  Metcalfe,  47  Fed.  75,  eonstraing  claase  in  charter-party 
as  to  overtime;  The  Wells  City,  57  Fed.  318,  applying  rale  to  constmction 
of  contract  of  shipment;  Baxter  v.  Card,  59  Fed.  168,  eonstraing  provision 
in  charter-party  that  vessel  carrying  cotton  shoold  pay  for  oompressing; 
Disney  v.  Famess,  79  Fed.  816,  eonstraing  expression  "ready  for  eaigo"; 
Manchisa  v.  Card,  39  Fed.  495,  argaendo. 

Ship  owner's  lien  npon  cargo  for  freight  is  waived  by  stipolationa  in  tlie 
charter-party  inconsistent  with  the  exerdse  of  the  lien. 

Approved  in  The  Bird  of  Paradise,  5  Wall.  558,  18  L.  Ed.  665,  holding 
presumption  in  favor  of  lien  is  displaced  by  stipulations  inconsistent  with 
the  right;  Sears  v.  Bags  of  Linseed,  1  Cliff.  74,  Fed.  Cas.  12,589,  holding 
stipulation  for  delivery  of  cargo  before  payment  of  freight  waives  lien; 
Stillings  V.  Gibson,  63  N.  H.  2,  applying  principle  and  holding  lien  of 
carrier  waived  by  agreement  to  deliver  before  payment ;  Fox  v.  Holt,  4  Ben. 
287,  Fed.  Cas.  5012,  36  Conn.  564,  as  recognizing  ship  owner's  lien  ux>on 
cargo  for  freight. 

Distinguished  in  Blowers  v.  One  Wire  Rope  Cable,  19  Fed.  446,  holding 
fact  that  payment  was  due  on  performance  not  incompatible  with  libel  in 
rem. 

Ship  owner's  lieiL  is  waived  when  an  intent  to  trust  the  personal  respon- 
sibility of  the  charterer  appears  flom  the  charter-party. 

Approved  in  Larsen  v.  150  Bales  of  Sisal  Grass,  147  Fed.  786,  where 
time  charter  gives  owner  of  vessel  lien  on  all  cargoes  for  charter  hirOf  no 
lien  on  cargo  can  be  asserted  by  vessel  owner  as  against  shipper  who  has 
paid  freight;  The  Moringen,  98  Fed.  998,  holding  charter-party  providing 
for  fixed  sum  to  be  paid  in  advance  and  at  particular  place  waives  char- 
terer's lien  for  unpaid  arrears  for  hire;  Secor  v.  Highlander,  21  Fed.  Cas. 
968,  holding  that  if  it  can  be  fairly  inferred  from  the  stipulations  of  the 
contract  that  the  libelants  meant  to  trust  the  personal  responsibility  of 
the  owner,  lien  is  waived ;  Harbeck  v.  The  Francis  A.  Palmer,  11  Fed.  Cas. 
479,  holding  builder  acquires  no  maritime  lien  where  he  relies  upon  a  per- 
sonal credit. 

Where  charter-party  provided  for  semi-annoal  payment  of  stipulated  sam 
at  a  stipulated  place,  for  freight,  it  amounted  to  a  waiver  of  Uen  on  cargo  for 
freight. 

Approved  in  Jebsen  v.  A  Cargo  of  Hemp,  228  Fed.  147,  holding  pro- 
visions of  charter-party  as  to  time  and  place  of  payment  were  constructive 
waiver  of  lien. 

Distinguished  in  Fourteen  Horses  etc.,  10  Ben.  363,  Fed.  Cas.  4990,  hold- 
ing intention  to  waive  lien  shown  by  agreement  to  pay  freight  at  fixed 
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intervals  in  fixed  installments^  rebutted  by  express  pledge  of  vessel  and 
cargo  to  each  other  for  performance  of  charter-party;  Howard  v.  Macon - 
dray,  7  Qray,  519,  520,  holding  similarly. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  370. 

17  How.  72-74,  15  L.  Ed.  37,  TBOY  IBON  *  NATL  FAOTOBY  T.  ODIOBNE. 

Not  cited.  ^ 

17  How.  74-86,  16  I..  Ed.  37,  BATTIN  V.  TAGGEBT. 

Patentee  may  surrender  patent  and  cure  defective  claim  or  specification 
1>7  amending  daim  or  specification. 

Approved  in  American  Antomotoneer  Co.  v.  Porter,  232  Fed.  462,  holding 
patent  ineffective,  though  only  correction  required  for  reissue  was  to 
broaden  claims  by  omitting  unnecessary  limitations,  where  invention  was 
disclosed  in  original  by  specifications  and  drawings;  Jordan  v.  Dobson, 
2  Abb.  (U.  S.)  406,  Fed.  Cas.  7519,  holding  patentee's  claim  is  as  amendable 
as  his  specification;  Ex  parte  Ball,  2  Fed.  Cas.  552,  holding  patentee  has 
right  to  reissue,  curing  every  defect  in  mode  of  statement. 

EelsBued.  patent  must  be  for^same  invention  as  original  patent. 
Approved  in  Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227  Fed.  991, 
holding  reissued  patent  was  for  same  invention  as  original;  Flint  v.  Rob- 
erts, 9  Fed.  Cas.  285,  reissue  patent  for  improvement  in  hot-air  furnaces 
is  for  same  invention  as  original  patent,  and  is  infringed  by  defendant's 
use  of  it  in  connection  with  improvement  patented  by  another;  Gk>odyear 
v.  Providence  Rubber  Co.,  2  Cliff.  374,  Fed.  Cas.  5583,  holding,  where  claim 
of  reissued  patent  is  broader  than  original  invention,  it  is  void;  Sickles  v. 
Evans,  2  Cliff.  222,  Fed.  Cas.  12,839,  and  Cahart  v.  Austin,  2  Cliff.  535, 
Fed.  Cas.  2288,  if  it  appears  on  the  face  of  the  patents  that  the  reissue  is 
for  a  different  invention,  the  reissue  is  void;  Milligan  etc.  Glue  Co.  v. 
Upton,  4  Cliff.  239,  Fed.  Cas.  9607,  invention  described  in  reissue  must  be 
substantially  different  from  the  original  to  avoid  the  reissue;  Pennsylvania 
€tfe.  Mfg.  Co.  V.  Thomas,  19  Fed.  Cas.  193,  no  discrepancy  in  titles  or  varia- 
tion in  description  between  original  and  reissue  will  avoid  latter,  if  subject 
matter  is  the  same;  Home  etc.  Tel.  Co.  v.  Domestic  etc.  Tel.  Co.,  42  Fed 
224,  holding  patentee  can  claim  on  reissue  what  clearly  appears  to  have 
been  a  part  of  his  original  invention  and  no  more.. 

Where  patent  is  surrendered  for  defective  specifications  or  claim,  and 
corrected  patent  taken  out,  nothing  within  the  scope  of  the  original  invention 
will  be  construed  as  dedicated  to  the  public  by  reason  of  omission  to  claim  or 
specify  in  prior  application.  , 

Approved  in  Adams  A  Westlake  Co.  v.  Peter  Gray  &  Sons,  218  Fed.  176, 
134  C.  C.  A.  53,  holding  patent  void  for  want  of  invention;  Coffield  Motor 
Washer  Co.  v.  A.  D.  Howe  Co.,  172  Fed.  670^  holding  one  using  reissued 
patent   wa^  infringer   though   use   was   lawful   before   reissue;    Electric 
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Smelting  etc.  Co.  v.  Carborundum  Co.,  102  Fed.  629,  42  C.  &  A.  537,  bold- 
ing  Cowles  patent  No.  319,945  for  an  electric  smelting  furnace  is  not  in- 
fringed by  furnace  used  in  Acbeson  method;  Hussey  v.  Bradley,  5  Blatchf. 
148,  Fed.  Cas.  6946,  Hussey  reissue  patents,  for  improvement  in  reaping 
machines  were  properly  granted,  though  portions  of  inventions  were  not 
claimed  in  original  patent,  and  inventor  did  not  lose  right  to  reissue  by 
laches,  or  abandonment,  or  dedication  to  public  of  any  of  inventions; 
Morris  v.  Royer,  2  Bond,  73,  Fed.  Cas.  9835,  holding  construction  or  mode 
of  operating  machine  described,  but  not  claimed  in  original  patent,  may  be 
claimed  in  a  reissue;  Calkins  v.  Bertraud,  6  Biss.  496,  Fed.  Cas.  2317, 
patentee  can  claim  in  reissue  whatever  clearly  appears  to  have  been  part 
of  his  original  invention;  Vermont  Farm  Machine  Co.  v.  Marble,  22 
Blatchf.  33,  Fed.  Cas.  1111,  19  Fed.  307,  holding  inventor  may  have  pAtent 
for  invention  described  in  prior  patent  to  himself;  Hoffheins  v.  Brandt-, 
12  Fed.  Cas.  298,  reissue  of  patent  is  prima  facie  evidence  that  th§re  was 
no  abandonment;  Providence  Rubber  Co.  v.  Qoodyear,  9  Wall.  795,  19 
L.  Ed.  568,  holding  construction  should  be  liberal  rather  than  strict ;  Wilson 
V.  Singer,  30  Fed.  Cas.  293^  surrender  and  reissue  is  a  matter  of  right; 
Atwood  V.  Portland  Co.,  10  Fed.  287,  on  reissue  patentee  may  claim  some- 
thing previously  described  as  one  mode  of  making  his  machine  or  article. 
Modified  and  explained  in  Kells  v.  McKenzie,  9  Fed:  286,  holding,  where 
patentee  limits  his  claims  to  a  particular  part  of  a  machine,  reissue  em- 
bracing other  portions  of  the  same  machine  is  not  valid,  although  designs 
accompanying  original  patent  show  all  the  features  claimed  in  the  reissue; 
Railway  etc.  Mfg.  Co.  v.  Broadway  etc.  Ry.  Co.,  26  Fed.  525,  holding  where 
omission  to  claim  part  of  invention  in  original  application  was  not  caused 
by  inadvertence  or  mistake,  and  subsequent  rights  of  public  intervene,  re- 
issue will  not  be  valid. 

Upon  surrender  and  reissue  of  patent  for  defect  in  first  patent,  patentee 
may  restrict  or  enlarge  hia  claim  so  as  to  give  it  validity  and  effectuate  his 
invention. 

Approved  in  Providence  Rubber  Co.  v.  Gh>odyear,  9  Wall.  796,  19  L.  Ed. 
568,  applying  rule;  Seymour  v.  Osborne,  11  Wall.  544,  20  L.  Ed.  38,  upon 
surrender  and  Reissue  decision  of  commissioner  is  conclusive  in  absence  of 
such  repugnance  as  to  make  it  a  matter  of  law  that  new  patent  is  not  for 
same  invention  as  original;  Herring  v.  Nelson,  14  Blatchf.  301,  Fed.  Cas. 
6424,  and  Morris  v.  Royer,  2  Bond,  72,  Fed.  Cas.  9835,  holding  description 
may  be  varied  and  claim  enlai^ed  or  restricted  provided  identity  of  subject 
matter  of  original  patent  is  preserved;  Wilson  v.  Coon,  18  Blatchf.  537, 
6  Fed.  617,  fact  that  original  patent  was  valid  is  no  bar  to  reissue ;  Hussey 
V.  McConhick,  1  Biss.  308,  Fed.  Cas.  6948,  change  in  description  does  not 
destroy  the  identity  of  the  patent;  Chicago  Fruit  Honse  Co.  v.  Busch, 
2  Biss.  478,  Fed.  Cas.  2669,  on  reissue  of  patent  inventor  need  not  claim 
all  that  was  claimed  in  the  original  patent;  Crompton  v.  Belknap  Mills, 
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6  Fed.  Gas.  844,  and  Grompton  v.  Belknap  Mills,  30  Fed.  Gas.  1063,  both 
holding  similarly. 

Proceeding  before  commissioner  for  surrender  and  reissne  is  not  open  to 
investigation  except  on  the  ground  of  fraud. 

Approved  in  Peter  T.  Coffield  &  Son  v.  Spears,  169  Fed.  646,  holding 
question  of  fraud  not  in  issue;  Parham  v.  American  etc.  Sewing  Machine 
Go.,  18  Fed.  Gas.  1098,  decision  of  commissioner  of  patents  in  granting  re- 
issue of  Parham  patent  for  improvement  in  sewing-machines  was  final, 
and  even  fraud  will  not  warrant  re-examination  at  instance  of  alleged 
infringer;  Hussey  v.  Bradley,  5'Blatchf.  141,  Fed.  Gas.  6946,  decision  of 
commissioner  of  patents  that  invention  claimed  in  reissue  is  same  as  that 
of  original  patent  is  prima  facie  evidence  of  such  fact,  and  subsequent 
inquiry  is  limited  to  question  of  fraud  in  surrender;  Aultman  v.  Holley, 
11  Blatchf.  319,  Fed.  Gas.  656,  holding  reissue  itself  is  presumptive  evi- 
dence of  facts  justifying  reissue;  Gaboon  v.  Ring,  1  Gliff.  632,  Fed.  Gas. 
2292,  refusing  to  admit  evidence  of  proceedings  in  patent  office  on  reissue 
where  fraud  was  not  implied.;  Sickles  v.  Evans,  2  Gliff.  222,  Fed.  Gas. 
12,839,  where  it  appears  as  a  matter  of  law  that  the  original  and  reissued 
patent  are  not  for  the  same  invention  the  commissioner  has  no  jurisdiction 
to  make  a  reissue;  Goodyear  v.  Providence  Rubber  Go.,  2  Gliff.  376,  F^d. 
Gas.  5583,  where  fraud  is  charged  evidence  must  be  clear;  Miller  etc.  Mfg. 
Go.  V.  Du  Brul,  17  Fed.  Gas.  367,  presumption  that  commissioner  has  done 
his  duty  is  not  open  to  re-examination  except  for  fraud. 

Explained  in  Ex  parte  Dyson,  8  F^d.  Gas.  220,  holding  office  records  not 
conclusive  on  application  for  reissue;  Smith  v.  Merriam,  6  Fed.  718,  719, 
commissioner's  decision  is  final  as  to  propriety  of  reissue. 

Distinguished  in  Whitely  v.  Swayne,  29  Fed.  Gas.  1047,  holding  court 
may  declare  patent  voi<^  for  noncompliance  with  statutory  requirements, 
notwithstan^ng  it  has  been  granted  by  the  commissioner. 

Jury  are  to  determine  whetber  renewed  patent  is  for  same  invention  as 
original  patent. 

Approved  in  Bridge  v.  Brown,  1  Holmes,  55,  Fed.  Gas.  1857,  holding 
grant  of  reissued  patent  by  commissioner  of  patents  is  not  conclusive  upon 
the  question  whether  it  is  the  same  invention  as  the  original  patent ;  Wood- 
ward V.  Dinsmore,  30  Fed.  Gas.  550,  where  trial  is  in  equity,  court  passes 
on  facts  affecting  validity  of  reissued  patent;  Hawkes  v.  Remington,  111 
Mass.  175,  identity  of  two  patents  where  not  apparent  from  their  face  is  a 
question  of  fact  for  the  jury;  dissenting  opinion  in  Market  Street  Ry.  Go. 
V.  Rowley,  155  U.  S.  630,  39  L.  Ed.  289,  15  Sup.  Gt.  228,  arguendo. 

Distinguished  in  Heald  v.  Rice,  104  U.  S.  749,  26  L.  Ed.  914,  holding 
question  of  identity  of  patent  is  to  be  determined  by  comparison  of  faces 
of  original  and  reissued  patents;  Poppenhusen  v.  Falke,  4  Blatchf.  496, 
Fed.  Gas.  11,279,  holding  court  of  equity  is  not  bound  to  send  question 
whether  reissue  is  for  same  as  original  patent  to  jury. 
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Jury  are  jadges  of  novelty  of  invention. 
Approved  in  American  Sales  Book  Co.  v.  Bnllivant,  117  Fed.  258,  64 
C.  C.  A.  287,  holding  Beck  patent  No.  647,934  for  manifolding  sales-book 
and  holder,  claims  2  and  3,  void  for  want  of  patentable  novelty. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  G.  270. 

.  Miscellaneous.  Cited  in  Forbes  v.  Barstow  Stove  Co.,  2  Cliff.  387,  Fed. 
Cas.  4923,  to  point  that  burden  of  proof  is  upon  person  attacking  reissued 
patent  to  show  patentee  was  not  original  inventor. 

17  How.  85-96,  15  L.  Ed.  64,  UNITED  STATES  Y.  8IZTT-SEVEN  PACK* 
AGES  OF  DBY  OOODS. 

Bule  which  repeals  a  prior  statate  hy  implication  where  a  suhsequent  one 
has  made  provision  on  the  same  subject  is  not  applied  with  strictness  la  tli^ 
case  of  revenue  laws. 

Approved  in  United  States  V.  Walker,  22  How.  312,  16  L.  Ed.  386,  hold- 
ing repeal  must  be  clear  where  it  would  operate  to  open  accounts  at  the 
Treasury  Department,  long  since  settled  and  closed;  Ward  v.  Race  Horse, 
lasT  U.^  S.  611,  41  L.  Ed.  247,  16  Sup.  Ct.  1078,  repeal  by-implication  must 
not  be  held  to  have  taken  place  if  there  be  a  reasonable  construction  by 
which  both  laws  can  coexist  consistently  with  the  intention  of  Congress; 
United  States  v.  Sapinkow,  90  Fed.  659,  construing  amendments  to  chapter 
of  Revised  Statutes  relating  to  cigars;  United  States  v.  The  Cuba,  2 
Hughes,  490,  Fed.  Cas.  14,898,  holding  section  60  of  act  of  1799,  prescribing 
forfeiture  for  the  landing  without  permit  of  merchandise  over  value  of 
four  hundred  dollars,  not  repealed  by  act  of  1866,  providing  a  different 
penalty  for  importing  merchandise  contrary  to  law;  Saxonville  Mills  v. 
Russell,  116  U.  S.  21,  29  L.  Ed.  557,  holding  provisions  of  act  of  1865,  as 
to  rule  of  imposition  of  ad  valorem  duties,  not  repealed  by  implication  by 
act  of  1867. 

# 

Repeal  of  revenue  statutes  by  implication  will  not  be  favored  hiiIhb  re> 
pugnancy  be  dear  and  positive. 

Approved  in  Qearlds  v.  Johnson,  183  Fed.  620,  holding  act  admitting 
Minnesota  as  State  repealed  Chippewa  treaty  of  1855,  so  far  as  relating  to 
introduction  of  liquor  into  ceded  lands  in  State ;  United  States  v.  Sampson, 
19  App.  D.  C.  435,  holding  act  of  March  9,  1893,  relating  to  appeals  to 
Supreme  Court  did  not  repeal  prior  acts  giving  it  sole  jurisdiction  of 
appeals  in  prize  cases;  State  v.  Metcalfe,  80  Ohio  St.  260,  88  N.  E.  741, 
holding  Constitution,  article  XVII,  relating  to  vacancies  in  judicial  office, 
did  not  repeal  section  4  of  article  XIII ;  dissenting  opinion  in  State  v.  Cox, 
90  Ohio  St.  233,  107  N.  E.  521,  majority  deciding  case  on  other  grounds; 
United  States  v.  One  Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.)  318, 
1  Dill.  61,  Fed.  Cas.  15,948,  holding,  to  operate  repeal  by  implication,  re- 
pugnancy must  have  no  doubt  as  to  intention  of  Congress;  Cope  v.  Cope, 
137  U.  S.  686,  84  L.  Ed.  833,  11  Sup.  Ct.  223,  applying  rule  to  constraetion 
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of  statutes  regulating  inheritance  by  ill^timates;  United  States  v. 
Matthews,  173  U.  S.  388,  43  L.  Ed  741,  19  Snp.  Ct.  416,  holding  later  law 
does  not  repeal  prior,  except  so  far  as  there  is  a  positive  repugnancy; 
United  States  v.  Ortega,  66  Fed.  716,  holding  criminal  feature  of  Revised 
Statutes,  section  3082,  repealed  by  the  amendment  of  February  27,  1877, 
to  section  2865,  providing  for  the  punishment  of  smuggling;  dissenting 
opinion  in  Chapman  v.  Handley,  7  Utah,  68,  24  Pac.  676,  applying  rule  to 
construction  of  statutes  regulating  rights  of  illegitimate  children. 

Section  66  of  act  of  1799,  imposing  forfeiture  for  undervaluation  of  goods, 
with  intent  to  evade  customs  duties,  was  not  repealed  by  the  act  of  1842. 

Approved  in  Lambe  v.  McCormick,  116  Iowa,  173,  89  N.  W.  242,  con- 
struing tax  laws  relating  to  omitted  property;  United  States  v.  Nine  Cases 
of  Hats,  17  How.  97,  15  L.  Ed.  57,  United  States  v.  One  Package  of  Mdse., 
17  How.  98, 15  L.  Ed.  58,  and  United  States  v.  One  Case  of  Clocks,  17  How. 
99, 15  L.  Ed.  58,  following  rule;  United  States  v.  Segars,  1  Abb.  (U.  S.)  421, 
Fed.  Cas.  16,249,  reviewing  system  of  revenue  laws  relating  to  ad  valorem 
duties;  United  States  v.  One  Hundred  Fifty  Bales  of  Unwashed  Wool,  27 
Fed.  Cas.  271,  holding  section  in  question  unmodified  to  1861;  United 
States  V.  Haun,  26  Fed.  Cas.  229,  as  illustrating  an  instance  of  con- 
gressional legislation  in  which  cumulative  penalties  are  inflicted  against 
the  same  person  for  the  same  act;  Keck  v.  United  States,  172  U.  S.  456, 
43  L.  Ed.  514,  19  Sup.  Ct.  262,  reviewing  history  of  legislation  against 
evasion  of  customs. 

Distinguished  in  Gray  v.  United  States,  113  Fed.  216,  51  C.  C.  A.  170,* 
holding  fact  that  government  has  proceeded  under  Tariff  Act  of  1897,  §  32, 
to  forfeit  goods  for  undervaluation  does  not  relieve  importer  from  liability 
for  duties  imposed  by  previous  section;  United  States  v.  Twenty-six  Cases 
of  Rubber  Boots,  1  Cliff.  584,  Fed.  Cas.  16,571,  affirming  3  Ware,  208,  Fed. 
Cas.  16,570,  holding  section  66  repealed  as  far  as  relating  to  importations 
by  the  manufacturer. 

Miscellaneous.  Cited  in  United  States  ▼.  Lot  of  Jewelry,  13  Blatchf .  65, 
Fed.  Cas.  15,626 ;  United  States  v.  Linens,  26  Fed.  Cas.  972,  to  point  that 
under  act  of  1799,  imposition  of  penal  duty  after  institution  of  prosecution 
for  forfeiture  is  illegal. 

17  How.  97,  15  L.  Ed.  57,  UNITED  STATES  v.  NINE  OASES  OF  SILK  HATS. 

Not  cited. 

17  How.  98,  15  L.  Ed.  58,  UNITED  STATES  V.  ONE  PAOKAOB  MDSE. 

Not  cited. 

^. 

17  How.  99,  15  Ii.  Ed.  58,  UNITED  STATES  ▼.  ONE  CASE  OF  0LO0K8. 
Not  eited. 
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17  How.  100-116,  15  1m.  Ed.  58,  LAWRENCE  ▼.  inNTTTBir. 

Oonslgiiee  of  goods,  being  presumptively  owner,  has  riglit  to  Ub^  Tessti 
in  his  own  name  for  their  nondeliyery. 

Approved  in  The  Habil,  100  Fed.  124,  holding  charterer  cannot  libel 
vessel  for  loss  of  fruit  due  to  loss  of  time  on  voyage  caused  by  defective 
boilers,  where  charterer  did  not  own  fruit;  Merchants'  etc.  Bank  v.  Balti- 
more etc.  S.  B.  Co.,  102  Md.  580,  63  Atl.  110,  where  bill  of  lading  provided 
for  delivery  to  consignee  or  order  only  on  surrender  of  bill,  carrier  is  liable 
for  delivery  without  surrender  of  bill ;  Rosenbush  v.  Bernheimer,  211  Mass. 
149,  Aim.  Gas.  1913A,  1317,  97  N.  E.  986,  holding  fact  that  principal  de- 
fendants were  consignees  named  in  bill  of  lading  was  evidence  of  title  in 
them  to  charge  carrier  with  knowledge  of  ownership ;  Bonds-Foster  Lumber 
Co.  V.  Northern  Pac.  Ry.  Co.,  63  Wash.  304,  101  Pac.  878,  holding  delivery 
of  goods  to  carrier  billed  to  named  consignee  vested  title  in  consignee, 
when  not  otherwise  stipulated  in  bill;  The  Nail  City,  22  Fed.  542,  follow- 
ing rule;  McKinlay  v.  Morrish,  21  How.  355,  16  L.  Ed.  104,  holding  agent 
of  absent  owners  may  libel  in  his  own  name;  The  Thames,  14  Wall.  109, 
20  L.  Ed.  807,  agent  for  absent  owners  may  libel  in  his  own  name  or  that 
of  his  principals;  Burke  v.  The  M.  P.  Rich,  1  Cliff.  312,  Fed.  Cas.  2161, 
holding  assignee  of  bottomry  bond  may  sue  in  his  own  name  or  in  the  name 
of  his  assignor ;  Blum  v.  The  Caddo,  1  Woods,  65,  Fed.  Cas.  1573,  consignee 
prima  facie  entitled  to  sue  for  damage  to  goods  in  transit;  The  Middlesex, 
17  Fed.  Cas.  274,  following  rule;  Minturn  v.  Alexandre,  5  Fed.  118,  hold- 
ing pleadings  must  show  property  in  consignee  iy  action  for  damages  to 
cargo;  The  Bark  Carlotta,  9  Ben.  15,  16,  Fed.  Cas.  2413,  vendor  of  goods 
sold  to  arrive  may  sue  for  damage  to  goods  in  transit,  notwithstanding 
price  has  been  paid  in  full  by  consignee;  The  Tillie,  13  Blatchf.  516,  Fed. 
Cas.  14,049,  holding  husband  of  married  woman,  who  was  sole  owner  in 
canal  boat,  may  maintain  action  for  injury  to  it,  when  wife,  by  her  par- 
ticipation in  the  suit,  had  estopped  herself  to  bring  another  action. 

Who  may  sue  for  loss  or  iigury  to  consigned  goods.   Note,  88  Am.  Dec 

423. 
Delivery  of  goods  to  carrier  for  shipment  as  delivery  to  purchaser. 

Note,  20  Ann.  Qas.  1031. 
Passing  of  title  by  delivery  to  carrier  for  transportation  to  consignee 

or  vendee.    Note,  22  L.  B.  A.  429. 
Right  of  consignee  to  sue  carrier.    Note,  36  L.  R.  A.   (N.  8.)   69. 

In  Absence  of  other  evidence,  property  in  goods  consigned  is  presumed  to 
be  in  the  consignee  named  in  the  bill  of  lading. 

Approved  in  The  Prussia,  100  Fed.  488,  holding  where  by  contract 
lumber  was^hipped  to  distant  port,  part  payment  to  be  made  on  delivery, 
and  bill  of  lading  was  made  in  consignor's  name  with  draft  attached,  and 
purchaser  did  not  pay,  he  cannot  libel  vessel  for  breach  of  contract  of 
affreightment;  Union  etc.  R.  R.  Co.  v.  Winkley,  159  Mass.  135;  SB  Abl  St. 
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Sep.  399,  34  N.  E.  91,  where  consignor  sold  carload  of  iee  to  consignee 
at  certain  price  per  ton  delivered  on  cars,  and  way-bill  was  to  consignee^ 
railroad  could  not  sue  consignor  for  freight  charges;  dissenting  opinion  in 
The  Carlos  R  Roses,  177  U.  S.  683,  44  L.  Ed.  940,  20  Sup.  Ct.  814,,  majority 
holding  that  where  vessel  was  enemy's  vessel,  presumption  was  that  cargo 
was  enemy's  property;  dissenting  opinion  in  Chaffe  v.  Heyner,  31  La.  Ann. 
619,  majority  holding  that  title  to-  cotton  transferred  to  creditor  by  chattel 
mortgage  and  shipped  by  common  carrier  for  account  of  creditor,  vested 
in  creditor  upon  delivery  to  carrier,  and  cotton  could  not  be  attached  by 
another  creditor  of  shipper;  The  Sally  Magce,  3  Wall.  457,  18  L.  Ed.  199, 
holding,  unless  contrary  is  shown  by  extrinsic  evidence  or  bill  of  lading 
itself,  ownership  in  goods  consigned  is  vested  in  consignee;  The 'Bermuda, 
3  Wall.  553,  18  L.  Ed.  206,  holding,  by  analogy,  destruction  of  consignment 
presumed  to  be  residence  of  consignee  named  in  bill  of  lading;  The 
Vaughan  and  Telegraph,  14  Wall.  266,  20  L.  Ed.  808,  upon  transfer  of  bill 
of  lading,  property  in  goods  is  presumed  to  be  in  transferee;  The  Sally 
Magee,  Blatchf.  Pr.  385,  Fed.  Cas.  12,200,  in  contemplation  of  law  cargo 
becomes  property  of  consignee  from  time  of  lading  and  execution  of  bill; 
The  Ville  de  Paris,  3  Ben.  277,  Fed.  Cas.  16,942,  unless  waived  by  the 
pleadings,  presumption  of  ownership  in  consignee  may  be  contradicted; 
Merchants  Exchange  Bank  v.  McGraw,  76  Fed.  937,  22  C.  C.  A.  622,  bill 
of  lading  in  evidence  raises  presumption  of  title  in  deliveree;  Lippmann 
V.  State,  104  Ala.  63,  16  South.  130,  applying  rule  in  criminal  prosecution 
for  selling  mortgaged  property  without  consent  of  mortgagee;  Nebraska 
etc.  Mills  V.  St.  Louis  etc.  Ry.  Co.,  64  Ark.  171,  62  Am.  St.  Bep.  184,  38 
L.  R.  A.  365,  41  S.  W.  810,  holding  carrier  not  liable  for  delivery  to  con- 
signee without  production  of  bill  of  lading;  Bass  v.  Glover,  63  Ga.  746, 
but  carrier  may  insist  on  production;  Butler  v.  Pittsburg  etc.  Ry.  Co.,  18 
Ind.  App.  661,  46  N.  E.  94,  where  there  is  no  allegation  of  ownership,  title 
presumed  in  consignee;  Weyand  v.  Atchison  etc.  Ry.  Co.,  75  Iowa,  580, 
9  Am.  St.  Bep.  510,  39  N.  W.  902,  presentation  of  bill  of  lading  by  third 
party  not  sufficient  to  overcome  presumption  that  consignee  is  owner  of 
goods;  Southern  Express  Cp.  v.  Craft,  49  Miss.  495,  19  Am.  Rep.  8,  dis- 
cussing liability  of  consignor  for  freight ;  Sprague  v.  Hosmer,  82  N.  Y.  468, 
holding  bill  of  lading  comx)etent  evidence  to  prove  title  in  action  against 
consignors. 

Distinguished  in  The  Hannah  M.  Johnson,  Blatchf.  Pr.  38,  Fed.  Cas. 
6030,  holding  rule  in  prize  cases  is  that  property  shipped  from  enemy's 
country  is  presumed  to  be  enemy's  until  change  of  title  is  proven,  inde- 
pendent of  who  may  be  named  as  consignee  in  the  bill  of  lading;  Min- 
tum  V.  Alexandre,  5  Fed.  118,  holding  allegation  of  consignment  does  not 
state  projjerty  in  consignee,  rule  being  one  of  evidence;  Richardson  v. 
Hutchinson,  20  Fla.  24,  where  consignment  is  to  one  person,  for  account 
of  another,  title  vests  in  the  latter. 

Effect  of  bill  of  lading  as  evidence  of  title^  and  parol  evidence  respect- 
ing.   Note,  38  Am.  Bee.  417. 
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If  master  be  competent,  and  emergency  existed  calling  for  exercise  of 
bis  judgment,  Jettison  is  lawful,  if  decision  be  arrived  at  witb  deliberation^ 
skill  and  bonesty. ' 

Approved  in  Moyer  v.  Peabody,  212  U.  S.  85,  53  L.  Ed.  417,  29  Sup.  Ct. 
235,  holding  where  State  Constitution  gave  Governor  power  to  suppress 
insurrection  by  use  of  national  guard,  he  could  arrest  persons  resisting, 
and  when  done  in  good  faith,  was  not  subject  to  action  based  on  want  o£ 
reasonable  cause;  The  City  of  Boston,  159  Fed.  266,  holding  vessel  not 
liable  for  errors  of  judgment  of  master  in  removing  passengers  on  colli- 
sion ;  Oceanic  Steam  Nav.  Co.  V.  Aitken,  196  U.  S.  596,  16  L.  Ed.  613r&5 
Sup.  Ct.  317,  arguendo ;  Dupont  v.  Vance,  19  How.  166,  15  L.  Ed.  585,  f ol« 
lowing  principal  case  and  applying  rule;  Star  of  Hope,  9  Wall.  231,  19 
L.  Ed.  646,  applying  rule  to  case  of  voluntary  stranding  of  vessel  by  mas- 
ter, in  case  of  emergency;  Patten  v.  Darling,  1  Cliff.  263,  264,  Fed.  Cas. 
10,812,  and  Fitzpatrick  v.  Eight  Hundred  Bales  of  Cotton,  3  Ben.  4S( 
Fed.  Cas.  4843,  both  holding  similarly;  Ralli  v.  Troop,  37  Fed.  89^ 
holding  act  of  sacrifice,  made  by  persons  in  charge  of  vessel,  for  par* 
pose  of  saving  vessel  and  cargo,  entitles  to  contribution ;  The  Wordsworth, 
88  Fed.  315,  voluntary  damage  to  cargo  to  avoid  an  apparent  danger,  men- 
acing both  ship  and  cargo,  is  sufficient  to  support  a  general  average;  The 
Portsmouth,  9  Wall.  684,  19  L.  Ed.  755,  a  loss  of  a  cargo  by  a  jettison 
resorted  to  in  order  to  lighten  boat,  which  had  run  aground  in  consequence 
of  captain's  want  of  prudence,  is  not  a  loss  within  "the  dangers  of  navi- 
gation" ;  Compania  v.  Brauer,  168  U.  S.  120,  42  L.  Ed.  405,  18  Sup.  Ct.  16, 
holding  jettison  cannot  be  allowed  where  resulting  from  want  of  exercise 
of  judgment  by  master,  even  in  face  of  stipulation  to  contrary  in  bill  of 
lading;  The  Alcona,  9  Fed.  174,  where  vessel  strands  upon  river  bar,  and 
there  is  no  particular  danger  to  be  apprehended,  expense  of  getting  her 
off  does  not  form  subject  of  general  average;  Sonsmith  v.  The  J.  P.  Don- 
aldson, 21  Fed.  676,  677,  holding  tug  liable  for  general  average,  where  she 
cut  loose  from  her  tow  in  storm,  in  order  to  save  herself;  Cox  v.  Foscue, 
33  Ala.  716,  holding  goods  may  be  transshipped  by  master  in  case  of  dan- 
ger; Hawks  V.  Locke,  139  Mass.  209,  1  N.  E.  545,  holding  power  to  act  in 
emergency  must  be  construed  with  liberality;  The  Queen,  28  Fed.  761, 
discussing  genial  average  for  repairs. 

Distinguished  in  Ralli  v.  Troop,  157  U.  S.  398,  400,  409,  39  L.  Ed.  748, 
749,  752,  15  Sup.  Ct.  662,  666,  discussing  general  subject  of  jettison,  col- 
lecting authorities  and  holding  scuttling  of  vessel  by  port  wardens  to 
extin^sh  fire  is  not  within  the  rule  so  as  to  subject  portion  of  cai^go 
saved,  to  general  average;  The  John  Perkins,  13  Fed.  Cas.  706,  holding 
where  one  vessel  cuts  a  cable  to  avoid  collision  with  another,  there  is  no 
case  for  contribution;  The  Allianca,  64  Fed.  872,  although  vessel  may  not 
be  liable  for  act  of  jettison  itself,  it  must  contribute  its  proper  share  of 
average;  Slater  v.  Hay  ward  Rubber  Co.,  26  Conn.  135,  where  goods  on 
fire  and  certain  of  destruction  are  thrown  overboard,  and  the  vessel  and 
cargo  thereby  saved,  it  is  not  a  case  for  contribution. 
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If  master  ia  competent,  Ub  declsioii  in  time  of  emergency  wUl  be  deeoied 
to  luive  1>een  duly  made. 

Approved  in  The  Clematis,  Brown,  502,  Fed.  Cas.  2876,  holding,  when 
officer  is  an  able,  experienced  and  competent  navigator,  a  judgment  formed 
npon  the  spot  and  acted  npon  in  good  faith  ought  not  to  be  impeached, 
except  upon  clear  preponderance  of  proof  that  it  was  erroneous;  The 
James  J.  Donaldson,  19  Fed.  166,  holding  owner  of  tug  not  liable  for  injury 
to  tow  resulting  from  adoption  of  certain  route  by  master,  where  he  exer- 
cised reasonable  skill  and  diligence  in  the  selection  of  the  route;  Ralli  v. 
Troop,  37  Fed.  893,  holding  an  act  of  sacrifice  ordered  by  those  lawfully 
in  charge  of  a  vessel  renders  vessel  and  cargo  respectively  liable  to  con- 
tribution ;  The  Chickasaw,  41  Fed.  636,  the  test  is  whether  the  act  in  ques- 
tion was  good  seamanship  under  the  impending  peril. 

Allegation  of  Ion  of  gooda  tbrongh  carelessness  and  miseondnct  of  master 
sad  maiinen,  wiU  not  pot  ia  issne  tlie  snillciency  of  tbe  ship  to  carry  the 
eargo. 

Approved  in  MeKinlay  v.  Morrish,  21  How.  346,  347,  16  L.  Sd.  101, 
holding  rules  of  pleading  in  admiralty  must  be  strictly  complied  with; 
The  Rocket,  1  Bias.  365,  Fed.  Cas.  11,975,  the  evidence  must  be  confined 
to  points  put  in  issue  by  the  allegations  of  the  libel  and  the  denial  of  the 
answer. 

OWgation  of  owners  is  to  appoint  competent  mastor,  havlag  reasonable 
ddll,  jndgment  and  courage. 

Approved  in  The  Allie  A  Evie,  24  Fed.  749,  discussing  what  constitutes 
fitness  of  vessel;  The  Arg^s,  31  Fed.  485,  owner  of  tug  does  not  contract 
for  anything  more  than  reasonable  skill  on  part  of  master  in  management 
of  tow;  The  Wilhelm,  47  Fed.  93,  holding  master's  decision  in  time  of 
danger  is  conclusive  where  occasion  for  a  choice  exists;  The  Battler,  62 
Fed.  614,  discussing  obligation  of  tug  as  affected  by  usages  of  the  time 
and  place;  The  Battler,  72  Fed.  540,  19  C.  C.  A.  6,  owners  do  not  contract 
for  infallibility  of  master. 

Owner  of  vessel  warrants  his  ship  to  be  seaworthy  for  the  Toyage  with 
the  cargo  contracted  for. 

Approved  in  The  Allie  &  Evie,  24  Fed.  749,  discussing  seaworthiness  of 
vessel;  The  Sintram,  64  Fed.  886,  holding  comparatively  small  damage 
arising  from  leaks,  first  appearing  after  heavy  seas  and  continuous  rolling, 
insufficient  to  overcome  general  evidence  of  seaworthiness  at  the  commence- 
ment of  the  voyage. 

Jettisons  as  perils  of  the  seas.    Note,  41  Am.  Dec.  283. 

Jettison  of  a  cargo  occasioned  by  any  fault  or  breach  of  contract  on  the 
part  of  master  or  owners  is  attributed  to  that  fault  or  breach  of  contract,  and 
not  to  sea  peril,  though  that  also  may  be  present  and  enter  into  the  case. 
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Approved  in  The  Ontario,  37  Fed.  222,  holding,  by  analogy,  assured 
cannot  recover  general  average  expenses  incurred  in  rescuing  a  vessel  from 
a  peril  brought  about  by  negligence  in  her  navigation. 

It  a  vessel  is  seaworthy  to  carry  a  cargo  under  deck,  and  tHere  was  no 
general  custom  to  carry  goods  such -as  those  in  question  on  deck,  in  a  voyage 
such  as  in  question,  and  the  loss  is  to  be  attributed  solely  to  the  fact  that  the 
goods  were  on  deck,  and  their  owner  had  consented  to  their  being  there,  he 
has  no  recourse  against  the  master,  owners  or  vessel  for  a  Jettison  rendered 
necessary  for  the  common  safety  by  a  storm  which  would  have  produced  no 
injurious  effect  on  the  vessel  if  not  thus  laden. 

Approved  in  The  Kirkhill,  99  Fed.  679,  39  C.  C.  A.  658,  holding  cotton 
stored  in  alleyways  was  not  under  deck  of  steamship;  The  Delaware,  14 
Wall.  599,  20  L.  Ed.  782,  stating  rule,  and  holding  that  a  bill  of  lading, 
silent  as  to  place  of  stowage,  imports  a  contract  that  goods  are  to  be 
stowed  under  deck;  The  Wellington,  1  Biss.  280,  Fed.  Gas.  17,384,  when 
goods  are  stowed  on  deck  with  the  consent  of  the  owner,  no  loss  by  justi- 
fiable jettison  can  be  recovered  for,  unless  the  accident  would  have  been 
equally  fatal  if  they  had  been  under  deck;  The  Milwaukee  Belle,  2  Biss. 
199,  Fed.  Cas.  9627,  goods  laden  on  deck,  with  the  consent  of  the  shipper, 
do  not  make  a  case  for  general  average,  when  necessarily  jettisoned; 
Higgins  V.  Watson,  12  Fed.  Cas.  132,  the  owner  of  a  vessel  is  not  liable 
for  loss  by  sea  perils  of  goods  laden  on  deck  with  the  consent  of  the 
shipper,  where  no  culpable  neglect  or  misconduct  js  attributed  to  him  in 
their  destruction  or  jettison ;  The  Hettie  Ellis,  20  Fed.  509,  holding  vessel 
liable  where  jettison  was  rendered  necessary  through  the  fault  and  negli- 
gence of  master  and  crew  (affirming  20  Fed.  393,  on  rehearing,  22  Fed.  " 
351). 

Disting^shed  in  Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  240,  holding  general 
rule  is  that  goods  carried  on  deck  are  not  entitled  to  the  benefit  of  general 
average;  except  in  case  of  contrary  usage,  steam  vessels  or  where  so  car- 
ried by  contract,  and  suit  is  against  the  vessel  only;  The  Watchful,  1 
Brown,  474,  475,  Fed.  Cas.  17,250,  holding,  where  by  bill  of  lading  it  is 
agreed  that  a  portion  of  the  cargo  shall  be  carried  on  deck,  the  vessel 
must  contribute  for  the  loss  of  the  deck-load  by  jettison;  The  William 
Gillum,  2  Low.  158,  Fed.  Cas.  17,093,  holding,  where  custom  exists  to  carry 
imperishable  cargo  on  deck,  owner  thereof  is  entitled  to  contribution  in 
case  of  jettison;  Talbot  v.  Wakeman,  23  Fed.  Cas.  648,  holding,  where 
jettison  results  not  from  fact  that  cargo  was  stored  on  deck,  but  from 
negligent  manner  in  which  it  was  stored,  vesse}  is  liable;  Wood  v.  The 
Sallie  C.  Morton,  30  Fed.  Cas.  475,  custom  of  particular  trade  to  permit 
load  on  deck  excepts  case  from  general  rule. 

Whether  marine  policy  covers  goods  stowed  on  deck  and  jettisoned. 
Note,  86  Am.  Dec.  601. 

Goods  laden  on  deck  thrown  overboard  to  preserve  vessel  and  remain- 
ing cargo  as  general  average  loss.    Note,  14  £.  R.  0.  408. 
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Right  to  general  average  from  sacrifice  of  cargo  stowed  on  deck. 
Note,  24  E.  B.  G.  501. 

Master  of  vessel  is  bonnd  to  use  dne  diligence  and  skill  in  the  stowing  and 
staying  of  the  cargo. 

Approved  in  Olsen  v.  United  States  Shipping  Co.,  213  Fed.  21,  129 
C.  C.  A.  607,  holding  where  master  permitted  unstable  loading  of  deckload 
of  logs  so  as  to  make  jettison  necessary  during  voyage,  charterer  not  being 
owner  of  cargo  was  entitled  to  deduct  from  charter  hire  freight  lost  by 
jettison ;  The  Colima,  82  Fed.  680,  holding  master  and  mate  the  proper  per- 
isons  to  determine  and  insure  the  necessary  trim  and  stability  of  the  ship. 

Distinguished  in  The  Royal  Sceptre,  187  Fed.  228,  holding  provision  in 
charter  for  assumption  of  risk  of  deck  stowage  by  charterer  did  not  relieve 
ship  from  liability  for  improper  stowage  or  unseaworthy  ship. 

17  How.  116-130,  16  L.  Ed.  65,  8TEWABT  T.  UNITED  STATES. 
Not  cited. 

17  How.  130-146,  16  L.  Ed.  168,  SHIEIJ>8  Y.  BABBOW. 

Parties  to  actions  are  either  nominal,  necessary  or  indispensable. 
Approved  in  Hawes  v.  First  Nat.  Bank,  229'  Fed.  57,  following  rule; 
Gross  V.  Scott  Mfg.  Co.,  48  Fed.  40,  applying  rule  in  suit  to  set  aside  deed ; 
Gregory  v.  Swift,  39  Fed.  712,  in  suit  for  proceeds  of  note,  decree  cannot 
be  rendered  until  adverse  claimant  beyond  jurisdiction  of  court  is  made 
party  defendant;  Connolly  v.  Wells,  33  Fed.  207,  where  citizen  of  Illinois 
filed  suit  for  accounting  against  citizens  of  Wisconsin  and  the  executor 
of  certain  estate  and  alleged  that  L.  was  also  an  executor,  but  was  citizen 
of  Illinois  and  out  of  jurisdiction,  L.  was  an  indispensible  party;  Tobin 
V.  Walkinshaw,  McAll.  31,  Fed.  Cas.  14,068,  court  has  no  jurisdiction 
to  decree  accounting  for  timber  cut  and  quicksilver  taken  from  mining 
property  and  for  appointment  of  receiver  and  cancellation  of  conveyances 
under  which  defendants  claim,  without  joinder  of  co-owners  of  premises, 
who  are  indispensable  parties;  dissenting  opinion  in  Watson  v.  Bonfils, 
116  Fed.  169,  53  C.  C.  A.  535,  majority  holding  one  who  has  real  contro- 
versy with  opposing  parties  to  suit  which  presents  common  point  of  liti- 
gation, decision  of  which  will  settle  rights  of  all  parties  to  suit,  is  proper 
and  real  party;  Chesapeake  &  0.  Coal  Agency  Co.  v.  Fire  Creek  Coal  etc. 
Co.,  119  Fed.  949,  arguendo. 

Bill  to  rescind  a  contract  cannot  be  maintained  where  the  effect  of  the 
anit  would  be  to  set  it  aside  as  to  the  parties  before  the  conrt,  and  leave  it  in 
full  force  as  to  persons  not  parties  to  the  suit. 

Approved  in  Disbrow  Mfg.  Co.  v.  Creamery  Pkg.  Mfg*.  Co.,  115  Minn.  436, 
132  N.  W.  914,  holding  pendency  of  former  action  abated  second  action 
involving  same  subject  matter  and  cause  of  action  where  judgment  in  first 
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would  conclade  all  parties  on  principal  issue;  Bonsai  v.  Camp,  111  Va. 
600,  69  S.  E.  979,  holding  bill  to  rescind  contract  did  not  join  all  necessary 
parties;  Connolly  v.  Wells,  33  Fed.  209,  discussing  jurisdiction  of  Circuit 
Court  in  absence  of  necessary  parties. 

Indispensable  parties  are  tliose  who  have  socli  an  Interest  la  the  contro- 
Tersy  that  a  final  decree  cannot  be  made  without  either  affecting  that  Interest 
or  leaving  the  controyersy  In  such  a  condition  that  Its  final  termination  may 
be  wholly  Inconsistent  with  equity  and  good  conscience. 

Approved  in  Heckman  v.  United  States,  224  U.  S.  444,  66  L.  Ed.  832, 
32  Sup.  Ct.  424,  holding  Indian  grantors  not  necessary  parties  to  suits  by 
United  States  to  set  aside  deeds  to  allotted  lands  made  in  violation  of  re- 
strictions on  alienation;  Helm  v.  Zarecor,  213  Fed.  651,  holding  members 
of  board  of  publication  of  Cumberland  Presbyterian  Church  not  indis- 
pensable parties  to  actions  on  behalf  of  members  of  Presbyterian  Church, 
to  compel  recognition  of  right  to  control  publishing  business  on  union  of 
churches;  Puget  Sound  Traction,  Light  etc.  Co.  v.  Lawrey,  202  Fed.  264, 
holding  in  suit  by  Massachusetts  corporation  to  enjoyi  interference  by 
strikers  with  its  business  in  State  of  Washington,  fact  that  both  citizens 
and  aliens  were  joined  as  defendants  did  not  deprive  court  of  jurisdiction; 
|De  Galard  v.  Safe  Deposit  &  Trust  Co.,  196  Fed.  984,  holding  plaintiffs  in 
'attachment  suit  were  indispensable  parties  to  suit  by  defendant  against 
sheriff  to  recover  bonds  seized  under  writ ;  United  States  v.  Allen,  179  Fed. 
21,  103  C.  C.  A.  1,  holding  Indian  allottee  not  indispensable  party  to  suit 
by  United  States  to  set  aside  deed  made  in  violation  of  restriction  on 
alienation;  Jackson  v.  Jackson,  176  Fed.  716,  99  C.  C.  A.  286,  holding 
parties  not  indispensable  made  defendants  should  be  dismissed  when  neces- 
sary to  sustain  jurisdiction;  Caylor  v.  Cooper,  165  Fed.  764,  holding  all 
trustees  under  same  trust  instrument  were  indispensable  parties  to  action 
relating  to  trust;  Watson  v.  National  Life  &  Trust  Co.,  162  Fed.  14,  88 
C.  C.  A.  380,  holding  in  bill  to  recover  from  corporations  funds  deposited 
with  State  auditor,  auditor  was  indispensable  party;  Rogers  v.  Penobscot 
Min.  Co.,  154  Fed.  616,  83  C.  C.  A.  380,  holding  part  owners  of  chose  in 
action  were  not  indispensable  parties  to  action  thereon;  United  States  v. 
Northern  Pac.  R.  Co.,  134  Fed.  719,  67  C.  C.  A.  269,  in  suit  by  govern- 
ment to  annul  contract  between  corporations,  all  of  the  corporations  are 
necessary  parties;  Mackay  v.  Gabel,  117  Fed.  877,  holding  grantor  is  not 
indispensable  party  to  suit  by  third  person  claiming  to  be  equitable  owner 
to  set  aside  deed  which  conveyed  all  of  grantor's  right,  title  and  interest; 
Ban  V.  Columbia  Southern  Ry.  Co.,  117  Fed.  27,  54  C.  C.  A.  407,  determin- 
ing Federal  jurisdiction  of  suit  in  cause  existing  in  favor  of  partnership, 
which  one  partner  had  assigned  to  other;  Watson  v.  BonRls,  116  Fed.  160, 
53  C.  C.  A.  535,  holding  one  who  has  real  controversy  with  opposing  par- 
ties to  suit  which  presents  common  point  of  litigation,  decision  of  which 
will  settle  rights  of  all  parties  to  suit,  is  proper  and  real  party;  Shingleur 
V.  Jenkins,  111  Fed.  453,  holding  in  suit  to  compel  defendant  to  account 
for  proceeds  of  one  alleged  to  have  been  acting  as  complainant's  agent^ 
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where  bill  cliax^ges  conspiracy  between  agent  and  defendant,  agent  is  indis- 
pensable party;  Woodward  v.  McComaughey,  106  Fed.  760,  45  C.  C.  A. 
602,  holding  where  complainant  avers  that  legal  title  to  property  is  vested 
in  one  Viot  a  party,  necessity  for  making  him  party  is  not  dispensed  with 
by  averment  that  his  interest  is  that  of  trustee  for  defendant;  Old  Col- 
ony Trust  Co.  V.  Atlanta  Ry.  Co.,  100  Fed.  799,  holding  in  suit  by  mort- 
gagee of  street  railway  to  enjoin  condemnation  of  right  to  use  portion  of 
mortgagor's  tracks,  mortgagor  is  indispensable;  Jessup  v.  Illinois  etc.  R. 
R.  Co.,  36  Fed.  739,  where  lessor  of  railroad  sues  sublessee  to  enforce 
forty  year  lease  made  with  original  lessee  and  assumed  by  sublessee, 
original  lessee  is  indispensable  party;  Connolly  v.  Wells,  33  Fed.  208,  hold- 
ing nonresident  executor  was  indispensable  party  to  bill  for  accounting 
against  executrix  and  executor  of  certain  estate,  and  sustaining  demurrer 
for  nonjoinder;  Cudd  v.  Reynolds,  186  Ala.  210,  65  South.  41,  holding 
husband  necessary  party  to  action  by  wife  to  cancel  mortgages  on  her 
separate  property  on  ground  that  they  were  given  to  secure  husband's 
debt;  Green  v.  Mclntire,  39  App.  D.  C.  251,  holding  persons  claiming  un- 
der one  to  whom  property  was  sold  under  trust  deed  were  necessary  parties 
to  suit  to  redeem  from  sale  under  prior  trust  deed;  Beaulieu  v.  Garfield, 
32  App.  D.  C.  404,  holding  State  was  indispensable  party  to  suit  on  be- 
half of  Indians  to  enjoin  issuance  of  patents  to  public  lands  to  part  of 
which  State  acquired  title;  Landram  v.  Jordan,  25  App.  D.  C.  300,  hold- 
ing owner  of  dower  interest  which  accrued  subsequent  to  decree  not 
indispensable  party,  and  decree  would  not  be,  on  that  ground,  reversed 
as  to  other  parties;  Leyden  v.  Owen,  150  Mo.  App.  115,  129  S.  W.  988, 
holding  person  beyond  jurisdiction  not  indispensable  party,  when  decree 
could  be  framed  without  affecting  his  rights;  Florida  Land  etc.  Co.  v. 
Anderson,  50  Fla.  514,  39  South.  396,  in  suit  to  remove  cloud  and  to  cancel 
conveyance  as  fraudulent,  parties  executing  conveyance  are  necessary  par- 
ties ;  Tod  V.  Crisman,  123  Iowa,  699,  99  N.  W.  688,  contractor  to  pay  when 
supervisors  have  ordered  levy  of  tax  is  not  necessary  party  to  certiorari 
to  test  l^ality  of  order;  Moore  v.  Summerville,  80  Miss.  339,  32  South. 
298,  where  plaintiff  in  partition  against  heirs  claims  under  judgment  sale 
of  heir's  interests,  and  heirs  file  bill  to  set  aside  partition  sale  on  ground 
that  partition  pla^tiff  had  no  title,  heir  under  whom  plaintiff  claims  is 
proper  party;  Bradley  v.  Bradley,  165  N.  Y.  187,  58  N.  E.  888,  holding 
no  misjoinder  exists  where  bill  to  rescind  sale  of  stock  alleges  that  plain- 
tiffs, though  owners  of  separate  shares,  acted  in  concert  respecting  them, 
and  were  by  defendant's  fraud  induced  to  so  act  in  selling  them  to  him; 
Day  V.  Building  etc.  Assn.,  53  W.  Va.  553,  44  S.  E.  770,  holding  bill  multi- 
farious where  borrower  of  building  association  seeks  to  have  stock  treated 
as  void  and  loan  as  usurious  and  have  obligations  canceled,  and  at  same 
time  asks  that  he  be  treated  as  shareholder  with  privilege  of  having  man- 
agers account  for  mismanagement  under  by-laws;  Federal  Mining  etc.  Co. 
V.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  187  Fed.  476,  and  Union  Trust 
Co.  V.  Detroit  etc.  Ry.,  127  Mich.  268,  86  N.  W.  795,  both  ai^endo; 
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€llri8tia^  y.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  241,  33  L.  Ed.  598,  10  Sap. 
€t.  262,  holding  State  is  indispensable  party  to  proceeding  in  equity  to 
subject  its  property  to  the  payment  of  its  obligations;  Swan  etc.  Cattle 
Co.  V.  Frank,  148  U.  S.  611,  37  L.  Ed.  680,  13  Sup.  Ct.  694,  corporation  is 
indispensable  party  in  action  affecting  its  corporate  rights  or  liabilities; 
Tobin  V.  Walkinshaw,  McAll.  30,  31,  37,  Fed.  Cas.  14,068,  indispensable 
parties  cannot  be  dispensed  with  under  forty-seventh  rule  in  equity;  Cole 
etc.  Mfg.  Co.  V.  Virginia  etc.  Water  Co.,  1  Sawy.  687j  Fed.  Cas.  2990,  one 
whose  rights  will  necessarily  be  affected  by  operation  of  a  decree  in  equity 
is  an  indispensable  party;  Bell  v.  Donohoe,  8  Sawy.  437,  17  Fed.  711, 
in  action  against  partnership  to  set  aside  partnership  transaction,  all  the 
partners  are  indispensable  parties;  Gray  v.  Larrimore,  2  Abb.  (U.  S.) 
554,  Fed.  Cas.  5721,  infant  heir  of  deceased  partner  is  indispensable  party 
to  suit  for  partnership  accounting;  Alexander  v.  Horner,  1  McCrary,  644, 
Fed.  Cas.  169,  holding  in  bill  against  maker  of  note  who  paid  same  with 
notice  to  fraudulent  indorsee,  to  compel  payment  a  second  time,  such 
fraudulent  indorsee  is  an  indispensable  party;  Sioux  City  etc.  Warehouse 
Co.  V.  Trust  Co.  of  North  America,  82  Fed.  126,  27  C.  C.  A.  73,  an  in- 
dispensable party  is  one  who  has  sucl^  an  interest  in  the  subject  matter 
of  the  controversy  that  a  final  decree  between  the  parties  before  the  court 
eannot  be  made  without  affecting  his  interests  or  leaving  the  controversy 
in  such  a  situation  that  its  final  determination  may  be  inconsistent  with 
equity  and  good  conscience;  Connolly  v.  Wells,  33  Fed.  207,  holding 
coexecutor  an  indispensable  party  in  suit  against*  executors  for  account- 
ing; Jessup  v.  Illinois  etc.  R.  R.  Co.,  36  Fed.  739,  holding  where  sub- 
lessee had  agreed  to  assume  lessee's  lease,  in  action  by  lessor  to  enforce 
that  contract,  his  lessee  is  indispensable  party;  Chadboume  v.  Coe,  51  Fed. 
481,  2  C.  C.  A.  327  (affirming  45  Fed.  827),  holding  debtor  is  indispensable 
party  in  suit  against  trustee  to  subject  property  alleged  to  have  been  fraudu- 
lently conveyed  to  the  latter ;  Board  of  Trustees  of  Oberlin  College  v.  Blair, 
70  Fed.  420,  holding  beneficiaries  of  trust  are  necessary  parties  in  action 
to  compel  accounting  brought  by  cobeneficiary ;  Consolidated  Water  Co. 
V.  Babcock,  76  Fed.  248,  water  company  must  be  party  to  suit  by  a  bond- 
holder against  city  to  restrain  it  from  making  a  conlyact  with  company 
which  would  amount  to  practical  confiscation  of  company's  property; 
Greer  v.  StoUer,  77  Fed.  5,  all  the  directors  of  a  voluntary  association 
are  indispensable  parties  in  an  action  growing  out  of  its  contractual 
relations;  Elkhart  Bank  v.  Northwestern  etc.  Loan  Co.,  87  Fed.  -254,  30 
C.  C.  A.  632,  applying  rule;  Lawrence  v.  Times  Printing  Co.,  90  Fed.  28, 
associated  press  is  an  indispensable  party  to  a  suit  to  enforce  the  right 
of  a  purchaser  of  a  newspaper  to  the  associated  press  dispatches;  Cas- 
sidy  v.  Shimmin,  122  Mass.  410,  411,  arguendo;  Estes  v.  Nell,  108  Mo. 
177,  18  S.  W.  1007,  holding,  in  action  for  partition,  all  persons  having 
an  interest  in  the  premises  sought  to  be  partitioned  must  be  made  parties ; 
Hiles  T.  Rule,  121  Mo.  256,  25  S.  W.  961,  holding  similarly;  Reformed 
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Presbyterian  Chorcli  v.  Nebon,  35  Ohio  St.  643,  holding,  in  suit  to  contest 
validity  of  a  will,  legatees  and  devisees  are  indispensable  parties;  Colum- 
bia Water  Power  Co.  v.  Columbia  Electric  Co.,  43  S.  C.  166,  20  S.  E. 
1006,  holding  State  an  indispensable  party  to  a  suit  for  injunction  to 
restrain  use  of  water  for  other  than  State  purposes;  Garland  v.  Mc- 
Martin,  8  Utah,  156,  30  Pac.  366,  refusing  to  allow  party  to  be  i)rought 
in  by  cross-complaint  where  decree  would  not  have  affected  his  rights; 
James  v.  Thurston,  6  R.  I.  432,  discussing  indispensability  of  parties  to 
action  as  affecting  right  to  removal  of  cause;  Sloan  v.  Sloan,  21  Fla.  598, 
arguendo;  and  Cookingham  v.  Ferguson,  8  Blatchf.  495,  4  N.  B.  R.  642, 
Fed.  Cas.  3182,  querying  whether  m<»i:gagees  of  fraudulent  grantee  are  not 
indispensable  parties  to  suit  by  assignee  to  set  aside  grant. 

Distinguished  in  Scudder  v.  Calais  Steamboat  Co.,  21  Fed.  Cas.  889, 
holding  one  of  equitable  owners  of  a  vessel  not  an  indispensable  party 
to  a  suit  by  his  co-owner  to  enforce  a  trust  in  the  vessel;  Hamilton  v» 
Savannah  etc.  Ry.  Co.,  49  Fed.  417,  holding,  where  construction  firm 
had  made  a  void  sale  of  railroad  property,  they  were  not  indispensable 
parties  to  suit  against  vendees  to  declare  sale  void;  Hicklin  v.  Marco,  56 
Fed.  552,  6  C.  C.  A.  10,  grantee  of  purchaser  at  void  foreclosure  sale  is 
not  indispensable  party  to  suit  for  cancellation  of  mortgages;  Donovan 
v.  Campion,  85  Fed.  72,  29  C.  C.  A.  30,  an  agent  employed  to  produce 
title  to  real  property,  and  convey  it  to  his  principal,  is  not  an  indis- 
pensable party  to  a  suit  to  set  aside  the  deed  for  fraud;  Davis  v.  Davis, 
89  Fed.  538,  co-claimants  of  an  estate  are  not  necessary  parties  to  action 
against  one  claimant  respecting  his  interest  in  estate,  under  compromise 
agreement;  Sioux  City  etc.  Warehouse  Co.  v.  Trust  Co.  of  North  America, 
82  Fed.  126,  27  C.  C.  A.  73,  and  London  etc.  Bank  v.  Smith,  101  Cal. 
421,  35  Pac.  1029,  holding  surviving  partner  is  not  necessary  or  indis- 
pensable party  to  action  to  foreclose  mortgage  made  by  deceased  partner 
on  his  individual  property  to  secure  him  indebtedness;  Rushing  v.  Brod- 
head,  55  N.  J.  Eq.  204,  35  Atl.  843,  holding  where,  by  a  contract  with  a 
firm,  a  third  party  was  allowed  to  share  in  profits  of  a  certain  enterprise, 
representatives  of  deceased  partner  were  not  indispensable  parties  to  ac- 
tion against  survivors  into  whose  hands  the  moneys  had  come  for  an 
accounting. 

Necessary  parties  are  those  who  have  an  interest  in  the  controveny,  and 
who  ought  to  he  made  parties  in  order  that  the  court  may  act  on  that  mloi 
which  requires  It  to  decide  on,  and  finally  determine  the  entire  controversy,  and 
do  complete  Justice  by  adjusting  all  the  rights  involved  in  it. 

Approved  in  United  States  v.  Standard  Oil  Co.,  152  Fed.  296,  holding 
in  action  based  on  conspiracy  in  restraint  of  trade,  all  defendants,  though 
not  resident  in  jurisdiction,  should  be  made  parties,  though  not  necessary 
parties,  in  order  to  restrain  Missouri  corporation  from  continuing  wrong- 
ful acts;  Consolidated  Water  Co.  v.  Babcock,  76  Fed.  252,  in  suit  by 
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owner  of  stocks  and  bonds  in  two  water  companies  to  restrain  city  from 
making  contract  with  another  water  company,  which  would  amount  to 
confiscation  of  two  water  companies'  property,  two  water  companies  are 
indispensable  parties;  Board  of  Oberlin  College  v.  Blair,  70  Fed.  420, 
in  action  for  accounting  by  beneficiaiy,  cobeneficiaiy  was  indispensable 
party;  Hare  v.  Ft.  Smith  etc.  R.  Co.,  104  Ark.  192,  148  S.  W.  1040,  hold- 
ing administrator  of  mother's  estate  necessaiy  party  to  action  by  guard- 
ian of  incompetent  to  vacate  judgment  condemning  land  formerly  owned 
by  her;  Nichols  y.  Nichols,  79  Conn.  653,  66  Atl.  164,  holding  in  action 
for  accounting  for  profits  of  land,  certain  intermediate  grantees  were  not 
necessaiy  parties ;  Waite  v.  Larocque,  12  App.  D.  C.  418,  holding  bill  to  en- 
force delivery  of  trust  fund  demurrable  for  lack  of  joinder  of  certain  bene- 
ficiaries as  being  necessaiy  parties ;  Bryan  v.  May,  9  App.  D.  C.  388,  holding 
devisees  other  than  one  whose  interest  is  sought  to  be  reached  not  necessary 
parties  to  creditor's  bill  to  satisfy  judgment;  Weightman  v.  Washington 
Critic  Co.,  4  App.  D.  C.  154,  holding  on  objection  for  want  of  necessary  par- 
ties made  on  motion  for  rehearing,  such  parties  were  not  necessaiy ;  Backus 
Steam  Heater  Co.  v.  Simonds,  2  App.  D.  C.  294,  holding  in  action  to  cancel 
assignments  of  patent  for  fraud  and  to  expunge  same  from  Patent  Office 
records,  parties  by  and  to  whom  assignment  was  made  were  necessary 
parties ;  Disbrow  v.  Creamery  Pkg.  Mfg.  Co.,  104  Minn.  21,  115  N.  W.  752, 
holding  in  action  to  reform  contracts  all  parties  joining  therein  with 
plaintiff  were  necessary  parties;  Walrath  v.  Board  of  Commrs.,  18  N.  M. 
106,  134  Pac.  206,  holding  contractor  was  necessary  party  to  suit  by 
taxpayer  to  enjoin  payment  by  county  commissioners  for  labor  under 
contract  to  build  courthouse;  Railroad  Commission  v.  Palmer  Hardware 
Co.,  134  Ga.  637,  53  S.  E.  195,  arguendo. 

Approved  in  Donovan  v.  Campion,  85  Fed.  72,  29  C.  C.  A.  30,  old 
chancery  rule  is  that  all  those  whose  presence  is  necessaiy  to  a  determina- 
tion of  the  entire  controversy  are  necessary  parties;  Bank  of  Hannibal 
V.  Smith,  6  Fed.  216,  corporation  is  a  necessary  party  to  a  suit  for  col- 
lecting moneys  due  for  unpaid  assessments  of  its 'stock;  New  Jersey  etc. 
Iron  Co.  V.  Trotter,  18  Fed.  339,  holding  persons  holding  interests  in 
property  in  dispute  necessary  parties  in  action  to  reform  deeds;  King 
V.  Commissioners,  10  Tex.  Civ.  App.  116,  30  S.  W.  258,  holding  bridge 
company  to  whom  a  county  has  contracted  to  deliver  bonds  is  an  indis- 
pensable party  to  suit  by  taxpayer  to  enjoin  the  issue  of  those  bonds; 
Golden  v.  Bruning,  72  Fed.  4,  discussing  necessary  parties;  Anil  v.  Day, 
133  Mo.  347,  arguendo. 

Distinguished  in  Vetterlein  v.  Barnes,  124  U.  8.  172,  81  L.  Ed.  401, 
8  Sup.  Ct.  442, 'holding  cestui  que  trust  is  not  a  necessary  party  in  a 
suit  against  a  trustee  to  defeat  the  trust  altogether;  Abbot  v.  American 
etc.  Rubber  Co.,  4  Blatchf.  491,  492,  Fed.  Cas.  9,  holding  one  to  whom 
fraudulent  sale  of  corporate  property  is  about  to  be  made  ia  not  a  neces- 
sary party  to  bill  against  directors  to  restrain  the  sale. 
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Noither  the  act  of  1889  nor  the  fotty-amrenih  nile  of  the  Saprome  Ooort 
enables  the  Oircnit  Ooort  to  make  a  decree  in  a  suit  in  the  absence  of  a  neces- 
sary partj. 

Approved  in  Coiron  ▼.  Millandon,  19  How.  115,  15  L.  Ed.  576,  following 
role ;  Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling  Mach.  Co.,  181  Fed.  975, 
holding  parties  necessary  or  proper  under  act  of  1839;  Gregory  v.  Swift, 
39  Fed.  712,  in  suit  for  proceeds  of  note,  decree  cannot  be  rendered  nntil 
adverse  claimant  beyond  jurisdiction  of  court  is  made  party  defendant; 
Cross  V.  Del  Valle,  6  Fed.  Cas.  891,  in  suit  by  devisee  for  destruction  of 
previous  estates  conferred  by  will  on  other  parties  on  ground  of  alienage 
and  illegitimacy  of  such  parties,  court  cannot  proceed  without  giving  such 
parties  opportunity  to  become  actual  parties  to  suit;  McPike  v.  Wells,  54 
Miss.  155,  decree  for  sale  of  land  on  bill  by  creditors  of  intestate  did  not 
affect  nonresident  heir  not  made  party  to  suit:  Barney  v.  Baltimore,  6 
Wall.  284,  18  L.  Ed.  826,  reversing  1  Hughes,  121,  Fed.  Cas.  1029,  holding 
bill  in  partition  will  be  dismissed  where  part  owners  cannot  be  subjected 
to  the  jurisdiction  of  the  court;  Christmas  v.  Russell,  14  Wall.  80,  20 
L.  Ed.  763,  and  Bank  v.  Carrollton  R.  R.  Co.,  11  Wall.  631,  20  L.  Ed.  84, 
when  it  is  impossible  to  supply  proper  parties,  or  when  a  decree  cannot  be 
made  without  prejudice  to  one  not  a  party,  the  bill  will  be  dismissed; 
Ribon  V.  Railway  Cos.,  16  Wall.  450,  21  L.  Ed.  369,  if  the  interests  of 
those  present  and  those  absent  are  inseparable,  the  obstacle  is  insepar- 
able ;  Nashville  etc.  R.  R.  Co.  v.  Orr,  18  Wall.  475,  21  L.  Ed.  812,  holding, 
in  suit  on  foreclosure  of  mortgage  to  secure  bonds,  all  bondholders  named 
in  the  instrument  must  unite;  Kendig  v.  Dean,  97  U.  S.  425,  24  L.  Ed. 
1062,  where,  in  a  suit  by  a  citizen  of  one  State  against  a  citizen  of  another, 
a  corporation  organized  under  the  laws  of  the  first  State  is  an  indis- 
pensable party,  the  Circuit  Court  must  dismiss  the  bill;  Qregory  v.  Stet- 
son, 133  U.  ^.  587,  33  L.  Ed.  794,  10  Sup.  Ct.  424,  refusing  to  permit  de- 
cree in  action  against  bailee  of  note  to  recover  proceeds  of  note  without 
making  co-owner  of  note  and  his  attorney  parties  (affirming  Gregory  v. 
Swift,  39  Fed.  712) ;  Swan  etc.  Cattle  Co.  v.^Frank,  148  U.  S.  611,  87 
L.  Ed.  580,  13  Sup.  Ct.  694,  decree  cannot  be  rendered  in  equity  where 
rights  of  corporation  not  a  party  are  affected;  Greeley  v.  Lowe,  155  U.  S. 
70,  89  L.  Ed.  74,  15  Sup.  Ct.  26,  reviewing  history  of  act  of  1839 ;  Greene 
v.  Sisson,  2  Curt.  177,  Fed.  Cas.  5768,  holding  act  of  1839  does  not  au- 
thorize the  court  to  make  decree  distributing  trust  fund,  the  amount 
whereof  is  not  fixed  without  making  ajl  the  cestuis  que  trust  parties; 
Tobin  V.  Walkinshaw,  McAll.  30,  37,  46,  Fed.  Cas.  14,068,  if  a  joint  in- 
terest is  vested  in  defendants,  with  absent  parties,  the  court  has  no  juris- 
diction; Alexander  v.  Homer,  1  McCrary,  644,  Fed.  Cas.  169,  construing 
act  of  1839  and  rule  47;  Stenchfield  v.  Robinson,  2  Hask.  386,  Fed.  Cas. 
13,359a,  construing  act  of  1839 ;  Tuckerman  v.  Bigelow,  24  Fed.  Cas.  282, 
holding  act  of  1839  does  not  extend  jurisdiction  over  any  persons  not 
previously  under  jurisdiction  of  Circuit  Court;  Winter  v.  Ludlow,  30 
Fed.  Cas.  331,  act  o£  1839  does  not  sanction  a  decree  in  equity  which  may 
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affect  a  resulting  interest  in  the  subject  of  the  controversy  vested  in  a 
party  not  before  the  court;  Taylor  v.  Holmes,  14  Fed.  515,  neither  the 
act  of  Congress  nor  the  rules  of  the  Supreme  Court  enables  the  Circuit 
Court  to  make  a  decree  in  equity  in  the  absence  of  an  indispensable  party ; 
Duchesse  D'Auxy  v.  Porter,  41  Fed.  69,  and  Detweiler  v.  Holderbaum, 
42  Fed.  338,  rule  obtains  under  section  737,  Revised  Statutes,  being  re- 
enactment  of  act  of  1839 ;  Wall  v.  Thomas,  41  Fed.  622,  holding  similarly ; 
dissenting  opinion  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  272, 
46  N.  W.  477,  arguendo;  Horn  v.  Lockhart,  17  Wall.  579,  21  L.  Ed.  660. 
but  where  the  interests  of  the  parties  are  not  so  interwoven  that  no  decree 
could  be  made  without  necessarily  affecting  them,  jurisdiction  will  be 
retained;  Drake  v.  Goodridge,  6  Blatchf.  152,  Fed.  Cas.  4062,  explaining 
act  of  1839,  and  holding  it  inapplicable  to  case  where  parties  are  not 
joined  because  doing  so  would  defeat  the  jurisdiction  of  the  court; 
Kellum  V.  Emerson,  2  Curt.  84,  Fed.  Cas.  7669,  discussing  admiralty  juris- 
diction in  matters  of  accounting;  Cole  etc.  Mining  Co.  v.  Virginia  etc. 
Water  Co.,  1  Sawy.  473,  Fed.  Cas.  2989,  holding  party  inay  be  omitted 
if  not  indispensable  where  joining  him  would  oust  the  jurisdiction  of  the 
Circuit  Court,  dissenting  opinion  in  Florida  v.  Georgia,  17  How.  508,  15 
L.  Ed.  200,  in  boundary  suit  between  States. 

I  Distinguished  in  Farmers'  Bank  v.  Wright,  158  Fed.  844,  holding  Fed- 
eral court  had  jurisdiction  of  suit  against  Iowa  executors  to  establish 
claim  against  estate  though  one  executor  joined  was  citizen  and  resident 
of  another  State;  Oper  v.  Gallagher,  93  U.  S.  204,  23  L.  Ed.  881,  constrain^ 
act  of  1839,  and  holding  in  a  suit  brought  by  a  citizen  of  one  State  against 
a  citizen  of  another,  to  enforce  a  lien  on  lands  situated  in  a  third  State, 
service  within  the  last  State  is  sufficient  to  give  jurisdiction;  Santa  Clara 
Min.  Assn.  v.  Quicksilver  Min.  Co^,  8  Sawy.  334,  17  Fed.  659,  holding, 
in  action  against  mining  partnership,  decree  binds  those  partners  who 
are  parties  to  the  action,  notwithstanding  it  does  not  bind  those  not  par- 
ties; Union  etc.  Min.  Co.  v.  Dangberg,  81  Fed.  90,  citing  principal  case 
to  point,  if  a  case  can  be  completely  decided  between  the  litigant  parties, 
the  fact  that  there  are  other  persons  without  the  jurisdiction  of  the  court 
who  might  have  been  made  parties  could  they  have  been  reached  by 
process  will  not  prevent  a  decree  as  to  all  parties  within  the  jurisdiction; 
Sioux  City  etc.  Warehouse  Co.  v.  Trust  Co.  of  North  America,  82  Fed. 
126,  27  C.  C.  A.  73,  under  rule  47,  complainant  need  not  join  any  but 
indispensable  parties. 

If  case  cannot  be  completely  decided  as  between  the  Utigant  parttes,  on 
account  of  an  interest  existing  in  some  other  person  whom  the  process  of  the 
conrt  cannot  reach,  the  conrt  should  make  no  decree. 

Approved  in  Bogart  v.  Southern  Pacific  Co.,  228  U.  S.  146,  57  L.  Bd. 
772,  33  Sup.  Ct.  497,  holding  decision  dismissing  case  removed  to  Federal 
court  for  want  of  necessary  party  not  subject  to  direct  appeal  under 
section  5  of  act  of  1891;  Waterman  v.  Canal-Louisiana  Bank  ete.  Co.,  215 
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U.  S.  48,  54  L.  Ed.  86»  30  Sup.  Ct.  10,  upholding  decree  where  interests 
of  absent  party  were  separate  and  could  be  protected  by  retention  of  his 
legacy  by  executors ;  Garzot  y.  Rios  De  Rubio,  209  U.  S.  297,  52  L.  Ed.  800, 
28  Sup.  Ct.  548,  holding  decree  setting  aside  agreement  adjusting  com- 
munity between  widow  and  children  void  for  want  of  necessary  parties; 
Minnesota  y.  Northern  Securities  Co.,  184  U.  S.  235,  46  L.  Ed.  516,  22 
Sup.  Ct.  322,  holding  merger  company  does  not  represent  minority  stocks 
holders  of  merged  companies;  Ribon  v.  Chicago  etc.  R.  R.  Co.,  16  Wall. 
450,  21  L.  Ed.  869,  trustees  in  mortgage  are  indispensable  parties  to  suit 
by  stockholders  to  set  aside  foreclosure  of  railroad  mortgage;  Christmas 
v.  Russell,  14  Wall.  80,  20  L.  Ed.  768,  applying  rule  where  necessary 
diversity  of  citizenship  did  not  exist;  Fourth  National  Bank  v.  New 
Orleans  etc.  R.  R.  Co.,  11  Wall.  631,  20  L.  Ed.  84,  applying  rule  in  suit  for 
accounting  of  partnership  funds  by  assignee  of  one  of  partners;  Barney 
V.  Baltimore,  6  Wall.  284,  18  L.  Ed.  826,  applying  rule  in  partition  suit; 
United  States  v.  United  Shoe  Machinery  Co.,  222  Fed.  408,  holding  certain 
leases  of  shoe  machinery  could  not  be  canceled  at  suit  of  United  States 
without  joining  lessees  as  parties;  Hyams  v.  Old  Dominion  Co.,  204  Fed. 
684,  holding  objection  that  corporation  not  joined  was  indispensable  party 
was  properly  taken  by  ihotion  to  dismiss;  Vincent  Oil  Co.  v.  Gulf  Reftning 
Co.,  195  Fed.  436,  115  C.  C.  A.  336,  holding  assignee  of  undivided  interest 
in  oil  lease  in  possession  was  indispenable  party  to  suit  to  determine 
validity  of  prior  lease;  McAulay  v.  Moody,  185  Fed.  146,  holding  Federal 
court  had  no  jurisdiction  of  action  on  note  brought  by  aliens  owning 
certain  interest  in  note,  when  one  owning  remaining  interest  was  citizen 
of  another  State  and  refused  to  join  as  plaintiff;  Howe  v.  Howe  &  Owen 
Ball  Bearing  Co.,  154  Fed.  828,  83  C.  C.  A.  536,  holding  person  claimed 
to  have  interest  was  not  necessaiy  party;  McConnell  v.  Dennis,  153  Fed. 
549,  82  C.  C.  A.  501,  setting  aside  decree  enjoining  operation  under  oil 
lease  alleged  void  when  land  owner  was  not  party;  Weidenfeld  v.  Northern 
Pac.  Ry.  Co.,  129  Fed.  311,  63  C.  C.  A.  537,  in  suit  by  stockholder  to 
restrain  corporation  from  issuing  common  stock  instead  of  preferred, 
where  end  sought  was  destruction  of  securities  company's  title  to  majority 
of  stock,  latter  company  is  indispensable  party;  Edwards  v.  Mercantile 
Trust  Co.,  124  Fed.  389,  holding  fact  that  by  agreement  between  two 
corporations  certain  stock  was  held  by  one  as  security  for  bonds  to  be 
issued  by  third  corporation  does  not  render  latter  necessary  party  to 
snit  between  first  two  corporations  to  determine  ownership  of  stock; 
Einstein  v.  Georgia  Southern  &  F.  Ry.  Co.,  120  Fed.  1010,  holding  in  suit 
by  two  of  three  trustees  against  corporation  residing  in  another  Stat^, 
fact  that  third  trustee,  who  refused  to  join  and  was  made  defendant, 
resided  in  same  State  as  corporation,  does  not  oust  Federal  jurisdiction ; 
Evans  v.  Gorman,  115  Fed.  404,  dismissing  cause  where  Federal  jurisdic- 
tion is  based  on  diversity  of  citizenship  and  necessaiy  party  who  cannot 
be  made  party  without  defeating  jurisdiction  is  omitted;  Florence  Sewing 
Machine  Co.  v.  Singer  Mfg.  Co.,  9  Fed.  Cas.  309,  8  Blatchf.  128,  Fed. 


17  How.  130-146  NOTES  ON  U.  S.  REPORTS.  870 

Gas.  4884,  dismissing  bill  for  nonjoinder  of  indi8i)en8able  parties  where 
licensee  of  patent  sues  one  of  three  joint  grantors  for  reduction  of  license 
fee;  Goldman  v.  Millay,  7  Ariz.  289,  64  Pac.  434,  where  in  partition  by 
administrator  of  mortgagee  of  undivided  half  of  libraiy  against  purchaser 
of  other  half,  latter  had  possession  of  undivided  one-half  only,  other  half 
being  in  possession  of  widow,  mortgagor  was  necessary  party ;  First  Nat. 
Bank  v.  Heury,  156  Ind.  8,  58  N.  E.  1060,  refusing  specific  performance 
in  'suit  by  holder  of  note  against  maker,  making  payee  party  by  publica- 
tion, where  note  was  by  mistake  delivered  without  indorsement;  Stafford 
V.  Twitchell,  33  La.  Ann.  524,  where  subject  of  controversy  is  nullity  of 
tax  sale  in  which  all  defendants  are  interested,  and  which  cannot  be  deter- 
mined without  presence  of    all,  nonresident   defendants  cannot    remove 
proceeding  as  to  them  to  Federal  court;  Johnson  v.  Johnson,  170  Mo.  57, 
70  S.  W.  248,  holding  where  missing  heir  was  entitled  to  interest  in  realty, 
and  evidence  in  partition  suit  did  not  show  that  he  had  died  intestate 
without  issue  or  unmarried,  he  was  necessary  party  under  Rev.  Stats. 
1899,  §4376;  State  v.  Gormley,  40  Wash.  604,  82  Pac.  930,  3  L.  R.  A. 
(N.  S.)  256,  holders  of  county  warrants  are  necessary  parties  to  suit  to 
restrain  their  payment;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  151,  failure 
to  join  trustee  as  defendant  in  creditor's  bill  did  not  prevent  court  adjudi- 
cating rights  of  cestui  que  trust  and  grantor  of  trust,  nor  oust  jurisdiction 
of  Federal  court  to  determine  whether  trust  estate  was  conveyed  in  fraud 
of  creditors;  dissenting  opinion  in  Florida  v.  Georgia,  17  How.  508,  15 
L.  Ed.  200,  arguing  t^at  if  court  can  do  nothing  without  presence  of  a 
necessary  party,  over  whom   it  has  no  jurisdiction,  court  must   refuse 
to  act ;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S.  457,  27  L.  Ed.  996, 
3  Sup.  Ct.  300,  where  State  is  necessary  party.  Circuit  Court  cannot  take 
jurisdiction;  Christian  v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  241,  33  L.  Ed. 
592,  10  Sup.  Ct.  262,  holding  similarly;  California  v.  Southern  Pacific  Co., 
157  U.  S.  249,  39  L.  Ed.  691,  15  Sup.  Ct.  599,  refusing  to  take  jurisdiction 
in  absence  of  parties  whose  rights  would  be  in  effect  determined,  although 
they  might  not  be  technically  bound  in  subsequent  litigations  in  some  other 
tribunal;  Florence  Sewing  Machine  Co.  v.  Singer  Mfg.  Co.,  8  Blatchf.  128, 
129,  Fed.  Cas.  4884,  holding  no  decree  could  be  made  between  licensor 
and  licensee  of  patent,  where  colicensors  were  not  made  parties;  Myers 
V.  Dorr,  13  Blatchf.  28,  Fed.  Cas.  9988,  no  decree  can  be  pronounced 
where  decree  will  affect  the  rights  of  persons  out  of  the  jurisdiction; 
Cole  etc.  Mfg.  Co.  v.  Virginia  etc.  Water  Co.,  1  Sawy.  687,  Fed.  Cas.  2990, 
Circuit  Court  will  not  make  a  decree  in  absence  of  indispensable  party; 
United  States  v.  Central  etc.  R.  R.  Co.,  8  Sawy.  92,  11  Fed.  458,  bill  to 
vacate   patent   will   be   dismissed  for   failure   to   make   owners   of   land 
parties;  Litchfield  v.  The  Register,  Woolw.  306,  Fed.  Cas.  8388,  action 
affecting  public  lands  will  not  lie  against  receiver  and  raster  of  land 
office,  they  having  no  interest  in  the  public  lands;  Stenchfield  v.  Robinson, 
2  Hask.  386,  Fed.  Cas.  13,359a,  equity  courts  will  refuse  relief  when  the 
rights  of  parties  who  cannot  be  subjected  to  the  jurisdiction  of  the  eonxt 
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are  bound  up  in  the  subject  matter  of  the  suit  and  the  relief  sought; 
Bank  of  Hannibal  v.  Smith,  6  Fed.  216,  Circuit  Court  cannot  entertain 
a  suit  where  a  corporation  whose  presence  is  necessary  cannot  be  sub- 
jected to  its  jurisdiction;  Taylor  y.  Holmes,  14  Fed.  515,  if  upon  the 
hearing  the  court  sees  that  an  indispensable  party  is  not  on  the  record 
and  cannot  be  made  a  party  without  ousting  the  jurisdiction,  it  will  dis- 
miss the  biU ;  Judson  v.  Courier  Co.,  15  Fed.  545,  all  parties  to  an  alleged 
fraudulent  transfer  must  be  present  to  authorize  a  decree;  Quchesse 
D'Auxy  V.  Porter,  41  Fed.  69,  refusing  to  entertain  bill  for  accounting 
against  partners,  where  two  of  them  were  beyond  reach  of  the  process 
of  the  court;  Wall  y.  Thomas^  41  Fed.  622,  refusing  to  entertain  motion 
to  restrain  winding  up  of  trust,  where  only  four  of  nine  trustees  charged 
with  abuse  of  their  power  were  within  the  jurisdiction  of  the  court; 
Elkhart  Nat.  Bank  v.  Northwestern  Guaranty  Loan  Co.,  87  Fed.  254,  30 
O.  C.  A.  632,  refusing  to  entertain  bill  against  stockholders  to  appohit 
receiver,  where  corporation  itself  could  not  be  made  a  party;  Lawrence 
V.  Times  Printing  Co.,  90  Fed.  28,  dismissing  bill  to  enforce  rights  under 
a  news  contract,  where  Associated  Press,  which  was  indispensable  party, 
could  not  be  subjected  to  jurisdiction;  Cassidy  v.  Shimmin,  122  Mass.  410, 
411,  where  two  children  of  deceased  brought  an  action  of  accounting  against 
a  trustee,  no  decree  can  be  rendered  in  absence  of  effort  to  submit  to 
jurisdiction  of  the  court,  widow  and  third  child  of  deceased,  who  were 
jointly  interested  in  the  subject  matter  of  the  suit ;  Hiles  ▼.  Rule,  121  Mo. 
256,  25  S.  W.  961,  judgment  cannot  be  made  in  partition  where  it  appears 
that  parties  who  are  not  before  the  court  have  an  existing  vested  interest 
in  the  land  which  is  the  subject  matter  of  the  suit;  Lilly  y.  Menke,  126 
Mo.  215,  28  S.  W.  650,  holding  similarly ;  Derbyshire  v.  Jones,  94  Va.  142, 
26  S.  E.  417,  if  the  court  ascertains  that  an  indispensable  party  is  not 
before  it  on  the  record,  it  refuses  to  proceed ;  Stallcup  v.  Tacoma,  13  Wash. 
153,  52  Am.  St.  Bep.  33,  42  Pac.  545,  in  an  action  to  declare  void  issue 
of  negotiable  bonds,  bona  fide  holders  not  before  the  court  would  not 
be  bound;  dissenting  opinion  in  SeedhouslB  v.  Broward,  34  Fla.  529,  16 
South.  431,  remarking  it  is  essential  to  validity  of  judgment  that  all 
interested  parties  should  ^e  in  court ;  Clayton  v.  Henley,  32  Gratt.  75,  if 
objection  for  want  of  parties  be  delayed  until  case  reaches  appellate  court, 
that  court  will  not  sustain  it  unless  it  is  clear  the  absent  party  is  likely 
to  be  prejudiced  by  the  decree. 

Distinguished  in  St.  Louis  Independent  Packing  Co.  v.  Houston,  21^ 
Fed.  557,  132  C.  C.  A.  65,  holding  Federal  court  had  jurisdiction  of  suit 
by  food  packer  to  require  inspector  to  inspect  meat,  where  chief  inspector 
was  before  court,  though  Secretary  of  Agriculture,  joined  as  party,  could 
not  be  served;  Hazard  v.  Durant,  19  Fed.  476,  where  trustees  acting 
jointly  in  receiving  millions  of  dollars  in  money  and  securities  refuse  to 
account,  and  had  misappropriated  trust  funds,  equity  will  not  dismiss 
bill  because  of  absence  of  cotrustees  without  jurisdiction  of  court,  as 
contribution  mHy  be  had  against  them;  Cole  etc.  Mfg.  Co.  v.  Virginia 
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etc.  Water  Co.,  1  Sawy.  476,  Fed.  Cas.  2989,  rule  does  not  apply  to  action 
against  tort-feasors;  Taylor  v.  Rockefeller,  23  Fed.  Cas.  795,  holding 
jurisdiction  of  Federal  courts  not  defeated  through  residence  of  formal 
or  nominal  parties;  Hazard  ▼.  Durant,  19  Fed.  476,  when  an  effectual 
decree  can  be  made  between  the  parties  actually  before  the  court,  it  will 
entertain  the  siiit  and  administer  such  relief  as  may  be  in  its  power, 
although  there  may  be  absent  parties  whose  presence  the  court  would 
require  if  within  its  jurisdiction. 

Bin  to  set  aside  an  agreement  for  ftaud  may  not  be  amended  to  pray  for 
specific  performance. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  I.  R.  Co.,  33  Fed. 
448,  holding  bill  to  rescind  contract  for  fraud,  on  theory  that  it  is  void, 
and  for  an  accounting  on  theory  that  it  is  valid,  is  fatally  defective; 
Merriman  v.  Chicago  etc.  Ry.  Co.,  64  Fed.  551,  552,  12  C.  C.  A.  275, 
refusing  to  entertain  bill  seeking  to  redeem  property  alleged  to  have 
been  acquired  by  fraudulent  mortgage  proceedings,  and  at"  the  same  time 
seeking  to  subject  certain  bonds  about  to  be  issued  by  the  purchaser  to 
plaintiff's  claim. 

Distinguished  in  Trust  Co.  v.  Scottish  Union  Ins.  Co.,  119  Ga.  674, 
46  S.  E.  856,  mortgagee  may  sue  alone  for  loss  under  i)olicy  payable  to 
him,  when  amount  of  his  debt  equals  value,  of  insurance ;  De  Forest  v. 
Thompson,  40  Fed.  381,  holding,  where  original  bill  assails  tax  sale  as 
void,  supplemental  bill  setting  up  additional  reasons  for  holding  the  sale 
void  does  not  make  a  new  and  inconsistent  case. 

Amendment  may  not  be  made  to  bill  in  equity  which  strikes  out  tlie  en- 
tire substance  and  prayer  of  the  bill,  and  inserts  a  new  case  by  way  of  amend- 
ment. 

Approved  in  Ex  parte  Mansfield,  11  App.  D.  C.  560,  following  rule; 
Lyon  V.  McKeefrey,  171  Fed.  393,  96  C.  C.  A.  340,  holding  amendment 
amounting  to  new  cause  of  action  was  improperly  allowed;  Mellwood  Dis- 
tilling Co.  V.  Harper,  167  Fed.  398,  holding  amendment  to  correct  clerical 
error  in  bill  properly  allowed;  Western  WheeleiJ  Scraper  Co.  v.  Gahagan, 
152  Fed.  650,  holding  appearance  of  defendant  did  not  authorize  amend- 
ment to  state  new  cause  of  action  on  which  defendant  oould  not  have 
been  sued  in  that  jurisdiction;  Huntt  v.  McNamee,  141  Fed.  298,  72 
C.  C.  A.  441,  applying  rule  in  action  for  personal  injuries  caused  by  n^li- 
gence  of  independent  contractor;  In  re  Glass,  119  Fed.  511,  holding 
specifications  opposing  a  bankrupt's  discharge  may  be  amended  though 
entirely  defective;  Savage  v.  Worsham,  104  Fed.  19,  holding  where  object 
of  bill  was  to  establish  trust  on  land  and  to  compel  conveyance,  second 
pleading  seeking  to  quiet  title  is  not  an  amendment;  Frost  v.  Wilter,  132 
Cal.  424,  425,  64  Pac.  706,  707,  holding  amendment  to  complaint  changing 
remedy  by  which  it  is  sought  to  enforce  the  obligation,  but  not  the  obliga- 
tion, is  proper;  Guggenheimer  &  Co.  v.  Davidson,  62  Fla.  492,  56  South. 
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802,  holding  amended  bill  stated  new  cause  of  action  which  should  be 
stricken  out  on  motion;  Smith  y.  Woolfolk,  115  U.  6.  148,  29  L.  Ed.  359, 
5  Sup.  Ct.  1179,  holding,  by  analogy,  that  matters  which  could  not  be  set 
up  by  amendment  cannot  be  made  the  foundation  of  subsequent  proceed- 
ings in  the  same  suit;  Goodyear  v.  Bourn,  3  Blatchf.  268,  Fed.  Cas.  5561, 
where  amendments  amount  in  effect  to  the  institution  of  a  new  suit,  they 
are  without  the  province  of  an  amendment;  Reed  v.  Cowley,  1  N.  B.  R. 
137,  20  Fed.  Cas.  434,  refusing  to  allow  amendments  to  bankruptcy  peti- 
tion which  would  introduce  entirely  new  acts  of  bankruptcy;  Clum  v. 
Brewer,  5  Fed.  Cas.  1104,  refusing  to  allow  amendments  setting  up  totally 
new  case  inconsistent  with  original  case;  Judson  v.  Courier  Co.,  25  Fed. 
708,  amendment  may  not  set  up  a  new  cause  of  action ;  Maynard  v.  Green, 
30  Fed.  644,  amendment  will  not  be  allowed  where  it  would  destroy  the 
theory  of  the  original  bill,  and  substitute  a  new  bill,  or  a  new  state  of 
facts;  New  York  etc.  Trust  Co.  v.  Lincoln  St.  Ry.  Co.,  74  Fed.  68,  holding 
supplemental  bill  cannot  be  sustained  where  original  bill  fails  to  state 
facts  justifying  relief  sought;  Patterson  v.  Fowler,  23  Ark.  474,  refusing 
to  permit  amendment  setting  up  a  new  bill;  Bannon  v.  Comegys,  69  Md. 
422,  16  Atl.  131,  refusing  to  permit  subsequently  acquired  title  to  be  set 
up  by  amended  bill;  Roush  v.  Fort,  3  Mont.  181,  where  amendments  change 
the  character  of  the  bill  the  court  will  not  permit  them  to  be  filed ;  National 
Bank  v.  Smith,  17  R.  I.  263,  holding  rule  true  a  fortiori  where  amend- 
ments are  not  proposed  until  after  hearing  on  original  bill;  Piercy  v. 
Beckett,  15  W.  Va.  451,  a  party  under  privilege  of  amending  is  not  to 
introduce  matter  which  would  constitute  a  new  bill;  Gilmer  v.  Morris,  46 
Fed.  334,  remarking  allowance  of  amendments  was  not  intended  to  prevent 
a  party  from  filing  a  new  suit  if  he  deem  that  the  better  course;  Keyser 
v.  Renner,  87  Va.  251,  12  S.  E.  406,  arguendo;  Walker  v.  Warner,  179 
111.  25,  53  N.  E.  598,  where  plaintiff  made  out  an  entirely  new  case  by  his 
bill ;  Gest  v.  Packwood,  14  Sawy.  147,  39  Fed.  536,  remarking  relief  sought 
by  supplemental  bill  must  not  be  inconsistent  with  original  bill;  Hardin 
V.  Boyd,  113  U.  S.  764,  28  L.  Ed.  1143,  5  Sup.  Ct.  774,  discussing  amend- 
ment generally;  Henry  v.  Suttle,  42  Fed.  94,  discussing  variance  between 
pleading  and  proof. 

Distinguished  in  Greenhall  v.  Cam^e  Trust  Co.,  180  Fed.  821,  holding 
bill  by  trustee  to  set  aside  transfer  of  securities  of  corporation  in  which 
bankrupt  was  stockholder,  alleging  bankrupt  was  in  fact  corporation  itself, 
could  be  amended  to  plead  bankrupt  was- only  part  owner  of  stock  of 
corporation  and  pray  refund  to  corporation;  Eberle  v.  Heaton,  124  Mich. 
209  (see  82  N.  W.  821),  holding  where  bill  seeks  to  enjoin  ejectment  suit, 
to  declare  certain  line  to  be  boundary  and  to  reform  party-wall  contract 
is  amendment  adding  prayer  for  alternative  relief  and  does  not  render 
bill  multifarious;  Electric  Accumulator  Co.  v.  Brush  Electric  Co.,  44  Fed. 
607,  refusing  to  dismiss  supplemental  bill  although  it  prayed  for  dismissal 
of  the  original  bilL 


17  How.  130-146  NOTES  ON  U.  S.  REPORTS,  874 

Modified  in  Belton  v.  Apperson,  26  Gratt.  215,  holding  plaintiff  may, 
by  amendment,  so  alter  the  frame  and  structure  of  his  bill  as  to  obtain 
an  entirely  different  relief  from  that  asked  for  originally;  Hanby  v. 
Henritze,  85  Va.  183,  7  S.  E.  207,  supplemental  bill  may  not  make  out 
a  new  case  but  may  seek  entirely  different  relief;  Wakeman  v.  Thompson, 
32  W.  Va.  9,  Appz.,  holding  bill  not  inconsistent  where  decree  sought  by 
original  bill  was  to  declare  certain  title  void,  and  amendment  sets  up 
merely  an  additional  reason  for  declaring  title  void. 

Amendments  varying  or  altering  cause  of  action.    Note,  34  Am.  Dec 
160. 

Where  blU  is  amended  to  have  double  aspect,  VUteznatlTe  case  stated  must 
be  foundation  for  precisely  same  relief. 

Approved  in  Electric  Goods  Mfg.  Co.  v.  Koltonski,  171  Fed.  552,  hold- 
ing bill  to  reform  contract  could  be  framed  with  double  aspect ;  Shackleton 
V.  Baggaley,  170  Fed.  58,  95  C.  C.  A.  505,  holding  bill,  though  ostensibly 
framed  with  double  aspect,  presented  but  one  cause  of  action;  Cutter  v. 
Iowa  Water  Co.,  96  Fed.  782,  holding  bill  seeking  vacation  of  decree  and 
subsequent  proceedings  based  thereon  is  not  multifarious  because  of  fraud 
by  parties  and  invalid  action  of  court;  McGraw  v.  Woods,  96  Fed.  68, 
holding  valid  a  bill  praying  tjiat  sale  under  mortgage  be  set  aside  as 
illegal,  or  if  adjudged  legal,  that  agreement  made  by  defendant  to  resell 
to  complainant  be  enforced;  Kosher  Dairy  Co.  v.  New  York  etc.  R.  Co., 
86  N.  J.  L.  166,  91  Atl.  1038,  holding  prayers  to  change  may  be  in  alterna- 
tive ;  Ginn  v.  Almy,  212  Mass.  493,  99  N.  E.  280,  holding  failure  to  obtain 
relief  in  one  form  did  not  bar  such  relief  as  was  applicable  to  case  stated 
in  bill ;  Williams  v.  Jackson,  107  U.  S.  484,  27  L.  Ed.  531,  2  Sup.  Ct.  819, 
refusing  to  permit  joinder  of  claims  against  a  trustee  i)ersonally  and  in 
his  capacity  of  trustee;  Halsey  v.  Goddard,  86  Fed.  28,  a  bill  may  state 
the  facts  and  properly  ask  relief  in  the  alternative  according  to  the  con- 
clusions of  law  that  the  court  may  draw;  Rives  v.  Walthall,  38  Ala.  332, 
it  is  permissible  for  a  complainant  to  own  in  his  bill  that  either  one  of 
two  alternative  statements  is  true,  when  each  of  the  statements  entitles 
him  to  the  same  relief;  Fisher  v.  Moog,  39  Fed.  668,  to  point  that  it 
is  permissive  for  complainant  to  aver  in  his  bill  that  either  of  two 
alternative  statements  is  true;  Crawford  v.  Kirksey,  50  Ala.  593,  creditors* 
bill  may  ask  to  have  two  or  more  conveyances  declared  void  or  construed 
together  as  constituting  a  general  assignment;  Micou  v.  Ashurst,  55  Ala. 
613,  bill  cannot  ask  cancellation  of  moiiigage  or  redemption;  Gordon  v. 
Ross,  63  Ala.  365,  when  bill  presents  a  double  aspect,  each  aspect  must 
entitle  to  the  same  relief;  Field  v.  Helms,  70  Ala.  462,  mortgagor  may 
file  bill  to  declare  mortgage  paid  and  at  the  same  time  offer  to  pay  any 
balance  that  may  be  found  due;  Masson  v.  Anderson,  3  Baxt.  302,  remark- 
ing opposite  and  inconsistent  rights  cannot  be  set  up  in  the  same  biU; 
Bynum  v.  Ewart,  90  Tenn.  658,  18  S.  W.  395,  bill  may  not  seek  to  hold 
same  tract  of  land  as  wife's  and  as  husband's  under  conflicting  claims; 
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Brown  v.  Bedford  etc.  Lnp.  Co.,  91  Va.  38,  20  S.  E.  970,  stockholders  who 
come  u^  equity  and  seek  to  rescind  their  subscriptions  for  frand  cannot 
complain  of  directors  or  seek  relief  founded  ui>on  rights  as  stockholders. 
Distinguished  in  Caldwell  ▼.  King,  76  Ala.  154,  when  creditor's  bill 
attacks  conveyance  for  fraud,  it  cannot  ask  in  the  alternative  to  have  pro- 
ceeds of  sale  condemned  to  satisfaction  of  his  debt,  and  vice  versa;  Leh- 
man y.  Meyer,  67  Ala.  403,  holding  bill  praying  that  if  a  mortgage  of 
property  by  the  defendant  be  not  found  fraudulent  it  may  be  held  to 
operate  as  a  general  assignment  inuring  to  the  benefit  of  all  the  creditors 
of  the  grantor  equally  is  demurrable. 

In  Butt  in  eqnlty,  if  tlie  ylainttif  desires  to  make  new  parties  he  amends 
his  bill  and  makes  them;  if  the  Interest  of  the  defendant  requires  their  pres- 
ence, he  takes  the  objection  of  nonjoinder  and  the  plaintiff  is  forced  to  amend 
or  his  hiU  is  dinnissed. 

Approved  in  Federal  Mining  etc.  Co.  y.  Bunker  Hill  ft  Sullivan  Min. 
etc.  Co.,  187  Fed.  479,  holding  controversy  between  two  corporations, 
citizens  of  same  State,  could  be  litigated  in  action  by  foreign  corporation 
a^rainst  one,  when  second  is  brought  in  by  cross-bill  of  first;  Confectioners' 
Machinery  ft  Mfg.  Co.  v.  Racine  Engine  ft  Mach.  Co.,  163  Fed.  917,  holding 
bill  could  be  amended  to  correct  mistake  in  description  of  corporation 
defendant;  Goodman  v.  Niblack,  102  U.  S.  563,  26  L.  Ed.  232,  reversing 
bill  for  want  of  proper  parties  and  instructing  court  below  to  dismiss  bill 
in  event  of  plaintiff's  failure  to  amend;  Insurance  Co.  of  N.  A.  v.' 
Svendsen,  74  Fed.  348,  complainant  may,  by  amendment,  strike  out  a 
party  as  complainant  and  make  him  a  defendant ;  Gregg  v.  Mayor  of  Balti- 
more, 14  Md.  488, 'refusing  to  permit  third  persons,  upon  their  own  demand, 
to  be  made  parties  by  amendment  of  the  proceedings ;  McMuUen  v.  Eagan, 
21  W.  Va.  2S0,  where  party  not  named  in  bill  filed  answer,  alleging  owner- 
ship of  note  and  denying  that  it  had  been  paid,  and  plaintiff  made  no 
objection,  but  afterward  filed  replication  to  this  answer,  plaintiff  was 
debarred,  on  appeal,  from  alleging  that  person  filing  such  answer  was 
not  proper  party  to  suit. 

New  parties — ^How  jurisdiction  over  may  be  acquired.    Note,  50  Am. 
St.  Rep.  738. 

Cross-bill  to  make  new  parties  is  improper,  Irregnlar  and  nnnecessarj. 
Approved  in  United  States  v.  Woods,  223  Fed.  318,  138  C.  C.  A.  578, 
Patton  V.  Marshall,  173  Fed.  354,  26  L.  R.  A.  (N.  S.)  127,  97  C.  C.  A;  610, 
Central  Trust  Co.  v.  Cincinnati  etc.  Ry.  Co.,  169  Fed.  470,  and  Phoenix 
Mutual  Life  Ins.  Co.  v.  Grant,  3  McAr.  (D.  C.)  47,  all  following  rule; 
United  States  Gypsum  Co.  v.  Hozie,  172  Fed.  505,  holding  joinder  of  one 
in  cross-bill  as  complainant  who  was  not  otherwise  party  was  fatal  defect; 
Newton  y.  Gage,  155  Fed.  599,  605,  holding  court  could  not  entertain 
cross-bill  by  intervener  who  could  not  have  been  made  party  to  original 
bill;  Lamon  v.  McKee,  7  Mackey  (D.  C),  467,  upholding  denial  of  petition 
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to  admit  new  party  as  defendant;  Doke  v.  Williams,  45  Fla.  251,  34 
South.  570,  denying  right  of  third  party  to  be  made  defendant  to  suit  for 
injunction;  Wightman  v.  Evanston  Yaryan  Co.,  217  111.  377,  108  Am. 
St.  Rep.  258,  75  N.  E.  504,  on  foreclosure  of  trust  deed  securing  bonds 
of  corporation,  parties  holding  unexpired  contracts  with  corporation  can- 
not intervene;  Ladner  v.  Ogden,  31  Miss.  340,  applying  rule  when  answer 
is  made  a  cross-bill;  Derbyshire  v.  Jones,  94  Va.  142,  26  S.  E.  417,  on  bill 
£or  direction  of  court  in  executing  trust  by  trustee,  to  whom  personalty 
has  been  conveyed  by  company  to  secure  notes  drawn  to  its  order  and 
for  its  accommodation  by  third  person,  latter  cannot  file  cross-bill  intro- 
ducing new  parties  and  seeking  to  enjoin  them  from  prosecuting  action 
at  law  against  him  on  note  assigned  by  company;  Ayres  v.  Carver,  17 
How.  595,  15  L.  Ed.  181,  discussing  cross-bills  generally  and  approving 
general  doctrines  discussed  in  principal  case;  The  Dove,  91  U.  S.  385, 
23  X).  Ed.  855,  new  and  distinct  matters  not  included  in  the  original  bill 
should  not  be  embraced  in  the  cross-suit.  Followed  in  Randolph  v.  Rob- 
inson, 20  Fed.  Cas.  262,  holding  cross-bill  not  admissible  which  brings  in 
new  parties;  dissenting  opinion  in  Simmons  v.  Taylor,  38  Fed.  699,  aigu- 
endo;  Adelbert  College  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  846,  stating  rule 
ut  supra  to  be  well  settled  in  equity  practice;  Toler  v.  East  etc.  Ry.  Co., 
67  Fed.  170,  173,  stranger  cannot  ordinarily,  upon  his  own  application, 
become  a  party  to  a  suit  in  equity ;  Gregory  v.  Pike,  67  Fed.  845, 15  C.  C.  A. 
33,  condemning  practice  of  permitting  strangers  to  be  made  parties  on 
'defendant's  petition;  Thurston  v.  Big  etc.  Improvement  Co.,  86  Fed.  485, 
cross-bill  may  not  introduce  new  parties  or  new  matter;  Ex  parte  Printnp, 
87  Ala.  151,  6  South.  419,  strangers  cannot  come  into  pending  suit  in 
equity  by  petition;  Bishop  v.  Miller,  48  Miss.  369,  sustaining  demurrer  to 
cross-bill  seeking  to  introduce  new  parties;  Comfort  v.  McTeer,  7  Lea, 
662,  one  may  not  be  made  a  defendant  in  equity  upon  his  own  application 
over  objection  of  the  complainant;  Perea  v.  Harrison,  7  N.  M.  675, 
41  Pae.  630,  reaffirming  rule;  Richman  v.  Donnell,  53  N.  J.  Eq.  35,  30 
Atl.  534,  if  defendant  requires  new  parties  not  within  the  scope  of  com- 
plainant's bill,  he  must  file  an  original  bill  of  his  own;  Bank  of  Salem 
v.  Salem  Flour  Mills  Co.,  12  Sawy.  490,  31  Fed.  583,  where  court  has 
jurisdiction  of  original  suit,  it  has  jurisdiction  of  cross-bill  without  refer- 
ence to  citizenship  of  the  parties. 

Distinguished  in  Ulman  y.  Laeger's  Admr.,  155  Fed.  1016,  holding  tenant 
in  common  who  had  been  impleaded  in  partition  suit  between  cote  nan  ts 
could  file  cross-bill  to  protect  his  interest;  Griffin  v.  Griffin,  112  Mich. 
89,  70  N.  W.  424,  cross-bill  to  bill  for  accounting  making  plaintiff's  wife 
party  defendant  was  not  demurrable  on  ground  that  it  was  not  germane 
to  original  bill,  where  defendant  alleged  dealings  with  plaintiff  and  hia 
wife ;  Hardin  v.  Boyd,  113  U.  S.  764,  28  L.  Ed.  1148,  5  Sup.  Ct.  774,  per- 
mitting amendment  to  enable  plaintiff  to  obtain  relief  warranted  by  the 
original  bill;  The  Ping  On,  7  Sawy.  489,  11  Fed.  612,  objection  to  mis- 
joinder in  cross-libel  comes  too  late  for  first  time  in  appellate  court. 
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Disapproved  in  Brandon  Mfg.  Co.  ▼.  Prime,  14  Blatchf.  374,  Fed.  Cas. 
1810,  holding  where  cross-bill  brought  for  relief  as  well  as  defense,  shows 
that  persons  not  parties  to  the  original  bill  are  necessary  parties  to  the 
cross-bill  they  may  properly  be  made  parties;  Mercantile  Trust  Co.  v. 
Atlantic  etc.  Ry.  Co.,  70  Fed.  525,  holding  rule  changed  since  decision  of 
principal  case;  Hildebrand  y.  Hildebrand,  7  Heisk.  123,  refusing  to  adopt 
rule  in  Tennessee;  Pollard  v.  Wellford,  99  Tenn.  120,  42  S.  W.  25,  holding 
similarly;  Kanawha  Lodge  v.  Swann,  37  W.  Va.  178,  16  S.  E.  462,  where 
cross-bill  seeks  afGirmative  relief  new  parties  may  be  added. 

Criticised  in  Sears  v.  Scranton  Trust  Co.,  228  Pa.  137,  20  Ann.  Oas. 
1145,  77  Atl.  427,  admitting  new  parties  on  cross-bill. 

Introducing  new  parties  by  cross-bill.    Note,  83  Am.  Dec.  253. 

Right  to  bring  in  new  parties  by  cross-bill.    Note,  20  Ann.' Oas.  1151. 

Use  of  cross-bill  or  cross-complaint  to  bring  in  new  parties.    Note, 
26  L.  B.  A.  (N.  S.)  127. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D,  1085. 

Crofls-UU  implies  bill  brought  by  a  defendant  against  plalntlir  in  the  same 
snlty  or  against  other  defendants  in  the  same  suit  or  against  both  touching  the 
matters  in  question  in  the  original  bill. 

Approved  in  Bowker  v.  United  States,  186  U.  S.  141,  46  L.  Ed.  1093, 
^22  Sup.  Ct.  805,  holding  where  cross-bill  is  dismissed  for  want  of  juris- 
diction before  whole  case  is  heard,  Supreme  Court  has  no  jurisdiction 
over  order  of  dismissal;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146 
Fed.  179,  Federal  equity  court  in  suit  to  protect  water  rights  may  enter- 
tain cross-bill  by  any  of  defendants  setting  up  priority  of  right;  George 
D.  Emery  Co.  v.  Tweedie  Trading  Co.,  143  Fed.  147,  applying  rule  in 
admiralty;  Shaw  v.  State  Co.,  96  Me.  45,  51  Atl.  287,  refusing  amendment 
where  bill  not  sustainable  as  creditor's  bill  and  no  harm  done  to  plaintiff 
by  such  refusal;  Weaver  v.  Alter,  3  Woods,  154,  Fed.  Cas.  17,308,  a 
controversy  between  codefendants  cannot  be  the  matter  of  a  cross-bill 
unless  its  settlement  is  necessary  to  a  complete  decree  upon  the  case  made 
by  the  original  bill ;  Bound  v.  S.  C.  Ry.  Co.,  47  Fed.  33,  original  and  cross- 
bills are  so  intimately  connected  that  they  constitute  one  suit;  Book  v. 
Justice  Min.  Co.,  58  Fed.  831/  discussing  general  function  of  cross-bill; 
The  Frank  Gilmore,  73  Fed.  686,  holding  in  a  suit  in  rem  to  recover 
damages  for  a  coIIisit>n,  admiralty  has  no  jurisdiction  of  a  cross-libel  to 
recover  damages  for  an  entirely  different  collision;  McKenzie  v.  Cook 
Co.,  113  Mich.  454,  71  N.  W.  868,  where  bill  calls  for  a  determination  of 
title,  defendant  may,  by  cross-bill,  ask  relief,  to  which  he  is  entitled,  in 
ease  the  court  finds  against  complainant's  title. 

Miscellaneous.  Cited  in  Collier  v.  Catherine  Lead  Co.,  208  Mo.  275, 
106  S.  W.  978,  and  Davidson  v.  I.  M.  Davidson  Real  Estate  etc.  Co.,  249 
Mo.  494,  155  S.  W.  7,  both  to  point  that  court  has  right  to  correct  its. 
own  orders  so  as  not  to  leave  matter  in  condition  inconsistent  with  equity 


17  How.  147-166  NOTES  ON  U.  S.  REPORTS,  878 

and  good  conscience ;  Barrow  v.  Shields,  13  La.  Ann.  £9^  snbaaqiient  litiga- 
tion between  parties  to  principal  case. 

17  How.  147-152,  15  L.  Ed.  26,  BINO  v.  MAZWELZi. 

Penalty  of  twenty  per  cent  of  duty  Imposed,  provided  by  act  of  July  80, 
1846,  where  appraised  valne  was  ten  per  cent  In  excess  of  invoice  valne,  is  not 
one  of  which  half  is  dlstrihntable  among  the  officers  of  the  custom-house. 

Approved  in  United  States  v.  Collier,  3  Blatchf.  348,  Fed.  Cas.  14,833, 
in  action  on  official  bond  to  recover  balance  due  from  collector  of  enstoms, 
additional  duties  of  twenty  per  cent  ad  valorem  on  seized  liquors  imi)osed 
for  undervaluation  are  not  fines  or  penalties,  and  collector  was  not  entitled 
to  moiety  of  tbem. 

Distinguished  in  Kriesler  v.  Morton,  2  Curt.  240,  Fed.  Cas.  7934,  hold- 
ing protest  necessary  to  sustain  action  to  recover  back  twenty  per  cent 
penalty  under  act  of  1846. 

Effect  of  act  of  February,  1846,  declaring  fifty  per  cent  additional  duty, 
imposed  by  the  act  of  1842,  for  undervaluation,  not  a  penalty,  api^ed  to  tba 
act  of  July,  1846,  modifying  the  act  of  1842  and  reducing  the  additional  duty 
to  twenty  per  cent. 

Approved  in  Vaccari  v.  Maxwell,  3  Blatchf.  373,  Fed.  Cas.  16,810,  con- 
struing act  of  February,  1846. 

Distinguished  in  Helwig  v.  United  States,  188  U.  S.  618,  47  L.  Ed.  619. 
23  Sup.  Ct.  431,  holding  District  Court  has  exclusive  jurisdiction  of  suit 
to  recover  additional  duties  imposed  by  Customs  Act  1890,  §  7. 

17  How.  162-166,  15  L.  Ed.  68,  PBOPEUiEB  MONTIOBLLO  v.  M0LIJ80N. 

Sailing  vessel  is  not  pxtma  facie  responsible  for  collision  with  steam  Tea- 
sel, resulting  from  her  changing  her  course,  where  the  approaching,  vessels  are 
some  miles  apart  and  the  change  Is  made  before  she  is  seen  by  the  steamer. 

Approved  in  The  Europa,  116  Fed.  699,  holding  sailing  vessel  is  not 
justified  in  changing  her  course  when  nearly  ahead  of  closely  approaching 
steamer,  because  of  mere  apprehension  of  danger;  Baker  v.  The  City  of 
New  York,  1  Cliff.  82,  Fed.  Cas.  765,  holding  rules  regulating  navigation  of 
approaching  vessels  have  no  controlling  application  before  the  vessels 
have  approached  to  a  point  of  danger  which  renders  their  observation 
reasonably  necessary;  The  Aurania,  29  Fed.  105,  holding  similarly  as  to 
steam  vessels. 

In  admiralty,  person  equitably  entitled  to  damages  for  a  trespass  may  sue 
in  his  own  name. 

Approved  in  Amazon  Ins.  Co.  v.  The  Iron  Mountain,  1  Flipp.  617,  618, 
Fed.  Cas.  270,  holding  insurer  who  has  paid  loss  may  sue  for  damages  in 
his  own  name;  The  Frank  G.  Fowler,  8  Fed.  364^  holding  similarly. 
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Jnmans  is  not  bound  to  inquire  into  relativo  equities  of  pmrties  claiming 
damages;  when  he  has  made  satisfaction  to  the  injured  party  he  cannot  be 
made  liable  in  another  snit  at  the  instance  of  any  mere  equitable  claimant. 

Approved. in  Philadelphia  Underwriters  v.  Fort  Worth  etc.  Ry.,  31  Tex. 
Civ.  107,  71  S.  W.  420,  holding  where  'jwlicy  provided  that  in  event  of  fire 
caused  by  act  or  negligence  of  another,  insurer  on  payment  of  loss  should 
be  subrogated,  to  extent  of  payment,  to  all  insured's  right  of  recovery,  one 
whose  n^ligence  caused  fire  was  properly  joined  in  action  on  i)oIicy  though 
insurer  had  not  paid  loss;  Sun  Mut.  Ins.  Co.  v.  Miss.  Valley  Transp.  Co., 
6  McCrary,  483,  17  Fed.  923,  holding  carrier  through  whose  negligence  loss 
has  occurred  cannot  oppose  suit  by  insurer  who  has  paid  the  loss;  In  re 
Harris,  67  Fed.  247,  6  C.  C.  A.  320,  holding  by  analogy  wrongdoer  is  bound 
to  make  satisfaction  for  injuries  done  without  inquiry  as  to  the  relative 
equities  of  the  parties  claiming  the  damages. 

It  is  no  defense  to  an  action  for  collision  that  libelants  have  received; 
satisfaction  from  the  insurers. 

Approved  in  The  Potomac,  105  U.  S.  634,  26  L.  Ed.  1196,  where  insurers 
paid  libelant  two-thirds  of  damage,  releasing  to  owners  all  right  in  dam- 
ages growing  out  of  collision,  and  collision  was  fault  of  both  vessels,  libel- 
ant could  recover  only  half  of  damages  sued  for,  and  one-third  of  sum 
paid  by  insurers  must  be  deducted  from  amount  to  be  recovered;  Nord- 
Deutscher  Lloyd  v.  President  etc.  of  Insurance  Co.  of  North  America,  110 
Fed.  430,  49  C.  C.  A.  1,  holding  where  insurer  recognizes  validity  of  agree- 
ment with  holder  o^  open  policy  that  it  should  cover  all  grain  shipped 
and  pays  loss,  it  is  subrogated  to  rights  of  shipper  against  carrier;  The 
Guiding  Star,  53  Fed.  940,  where  fully  insured  cotton  was  destroyed  by 
fire  and  insurer  advanced  value  thereof  to  owner  as  loan  to  be  repaid  if 
successful  and  to  be  kept  as  insurance  if  unsuccessful,  such  arrangement 
did  not  bar  libel  by  owner  against  carrier;  The  Sydney,  27  Fed.  122,  libel- 
ants having  paid  insurance  on  cargo  of  wheat  are  subrogated  to  rights  of 
assured  and  may  libel  carrier  for  negligence ;  The  Grand  Republic,  10  Fed. 
400,  mortgagee  of  vessel  sunk  by  collision  is  entitled  to  come  in  as  co- 
libelant  of  owners  to  protect  mortgage  interest,  and  may  also  represent 
insurers,  by  their  consent,  who  have  paid  part  of  loss;  The  Anchoria,  9 
Fed.  841,  where  goods  are  injured  by  collision  at  sea  and  insurers  pay  part 
of  loss,  owner  may  file  libel  for  his  own  loss  unpaid  and  for  use  of  insurers 
to  extent  of  loss  paid  by  them;  Steamer  Metis,  5  Ben.  205,  Fed.  Cas.  9500, 
confirming  commissioner's  report  allowing  as  damages  whole  value  of 
schooner  and  her  cargo  lost  in  collision,  although  one  libelant  who  owned 
half  of  schooner  had  received  insurance;  The  Yeager,  4  Woods,  19,  20  Fed. 
654,  damages  caused  by  collision  may  be  recovered  by  owners  of  injured 
vessel  from  vessel  in  fault,  although  insurers  have  paid  for  damages  sus- 
tained; Hovey  v.  The  Sarah  E.  Brown,  12  Fed.  Cas.  609,  payment  by  in- 
surance company  of  damage  occasioned  to  cargo  by  collision  is  not  dis- 
charge of  liability  of  other  vessel  for  whole  amount  of  damages;  Martin 
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White  V.  The  Mary  Ann,  6  Gal.  471,  65  Am.  Dee.  524,  f aet  that  Tessel  lost 
while  being  towed  out  to  sea  is  insured  does  not  divest  owner  of  right  of 
action  for  damages  for  her  loss,  especially  in  case  of  mere  partial  insur- 
ance ;  Mason  v.  Marine  Ins.  Co.,  110  Fed.  456,  54  L.  R.  A.  700,  49  G.  G.  A. 
106,  arguendo;  Newell  v.  Norton,  3  Wall.  267,  18  L.  Ed.  273,  holding  right 
of  owner  to  damages  for  collision  not  affected  by  abandonment  of  vessel 
to  underwriters;  The  Emma  L.  Goyne,  8  Fed.  Gas.  675,  holding  libel  may 
be  filed  in  name  of  legal  holder  of  claim  for  benefit  of  those  equitably 
interested;  Dunham  v.  N.  E.  Mut.  Ins.  Go.,  1  Low.  254,  Fed.  Gas.  4152, 
holding,  by  analogy,  judgment  in  action  for  damages*  from  collision  is  no 
bar  to  action  on  a  policy  of  insurance  covering  the  vessel ;  Ladd  v.  Foster, 
12  Sawy.  557,  31  Fed.  833,  holding  life  insurance  no  setoff  to  damages  for 
death  of  insured ;  The  Sarah  J.  Weed,  2  Low.  558,  Fed.  Gas.  12,350,  citing, 
arguendo,  in  discussion  of  assignability  of  maritime  liens;  Standard  Refin- 
ery V.  Schr.  Gentennial,  2  Fed.  412,  holding  payment  of  loss  by  insurance 
company  raises  no  presumption  that  loss  was  not  caused  by  unseaworthi- 
ness; Texas  etc.  Ry.  Go.  v.  Levi,  59  Tex.  676,  holding  payment  of  loss  by 
insurance  company  no  defense  to  action  against  tort-feasor;  Harding  v. 
Townshend,  43  Vt.  540,  5  Am.  Rep.  306,  holding  similarly. 

Distinguished  in  The  Sidney,  23  Fed.  96,  holding  where  carrier  is  equita- 
bly interested  in  insurance,  a  voluntary  settlement  made  by  insurers  with 
insured  inures  to  his  benefit. 

Insurer  iQay  at  all  times  Intervene  In  a  court  of  admiralty  to  assert  an 
equitable  right  to  the  whole  or  any  part  of  the  damages  sought  for  injory  to 
insured  vesseL 

Approved  in  Federal  Ins.  Go.  v.  Detroit  Fire  etc.  Ins.  Go.,  202  Fed.  657, 
121  G.  G.  A.  58,  holding  marine  insurer,  claiming  by  subrogation  interest 
in  fund  recovered  by  insured  for  collision,  could  intervene  to  set  up  claim 
at  any  time  before  fund  was  distributed;  The  Nonpuriel,  149  Fed.  525, 
carrier  by  water  may  sue  for  loss  of  goods  in  behalf  of  all  parties  in  in- 
terest, though  loss  has  been  paid  by  an  insurer;  The  Ocean  Wave,  5  Bias. 
380,  Fed.  Gas.  10,417,  holding  reinsurers  may  maintain  a  libel  in  rem  in 
their  own  names,  where  they  have  paid  original  insurers  who  have  satisfied 
assured;  The  Manistee,  5  Biss.  386,  Fed.  Gas.  9027,  where  assured  has 
been  satisfied,  insurer  may  bring  action  after  notice  and  demand  but 
before  actual  payment;  Garrison  v.  Memphis  Ins.  Go.,  19  How.  317, 
15  L.  Ed.  658,  to  point  that  insurer  may  apply  to  equity  whenever  an 
impediment  exists  to  the  exercise  of  his  legal  remedy  in  the  name  of  the 
assured;  Amazon  Ins.  Go.  v.  The  Iron  Mountain,  1  Flipp.  617,  Fed.  Gas. 
270,  holding  insurer  may  bring  libel  in  his  own  name  against  carrier  who 
has  caused  loss;  Phoenix  Ins.  Go.  v.  Erie  Transp.  Go.,  117  U.  S.  321,  29 
L.  Ed.  878,  6  Sup.  Gt.  754,  discussing  subrogation  of  insurer;  Insurance 
Co.  V.  The  G.  D.,  Jr.,  1  Woods,  75,  Fed.  Gas.  7051,  holding  insurer  may 
brin^  action  when  he  has  paid  loss,  even  where  he  was  not  legally  bound 
to  pay  it;  Railway  Go.  v.  Fire  Assn.,  60  Ark.  332,  28  L.  R.  A.  85,  30  S.  W. 
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352y  and  Sugtur  Refinery  y.  Centennial,  2  Fed.  412,  holding  similarly  in 
effect;  Phoenix  Ins.  Co.  v.  Liverpool  etc.  S.  S.  Co.,  22  Blatchf.  398,  22  Fed. 
729,  The  Liberty  No.  4,  7  Fed.  230,  The  Frank  G.  Fowler,  8  Fed  364,  The 
Montana,  17  Fed.  923,  Connecticut  etc.  Ins.  Co.  v.  New  York  etc.  R.  R.  Co., 
,25  Conn.  278,  65  Am.  Dec.  577,  and  Regan  v.  New  York  etc.  R.  R.  Co.,  60 
Conn.  133,  25  Am.  St.  Bep.  311,  22  Atl.  505,  all  holding  insurer  who  has 
paid  loss  is  subrogated  to  rights  of  insured  and  may  recover  what  he  has 
paid. 

Right  of  insurance  company  to  enforce  subrogation  by  suit  in  its  own 
name.    Note,  Ann.  Gas.  191,  885. 

Insurer  may  Interrene  In  admiralty  to  assert  vessel's  claim  for  damages, 
where  he  can  sftow  an  abandonment,  which  divests  the  original  claimant  of 
all  interest  or,  after  decree,  by  showing  that  he  is  equitably  entitled  to  the 
damages  recovered. 

Approved  in  The  Livingstone,  122  Fed.  284,  holding  on  abandonment  of 
vessel  insurer  becomes  owner  of  any  sums  collected  as  salvage  or  damages ; 
The  Livingstone,  104  Fed.  922,  holding  insurer  paying  loss  to  portion  of 
cargo  is  subrogated  to  all  rights  of  insured;  Fidelity  Ins.  Co.  v.  Atlantic 
etc.  R.  Co.,  165  N.  C.  140,  80  S.  £.  1071,  holding  where  insurer  paid  fire 
loss  due  to  negligence  of  railroad,  and  owner  afterward  collected  damages 
from  railroad,  insurer  could  not  compel  railroad  to  make  good  its  loss; 
The  Keokuk,  1  Diss.  523,  Fed.  Cas.  7721,  holding  suit  may  be  brought  by 
insurer,  in  his  own  name,  in  case  of  abandonment;  The  Commander-in- 
Chief,  1  Wall.  53,  17  L.  Ed.  612,  holding  where  suit  is  commenced  by 
owners  of  vessel,  owners  of  cargo  may  intervene  to  protect  their  interests. 

Miscellaneous'.  Cited  in  The  Hypodame,  6  Wall.  225,  18  L.  Ed.  796, 
as  illustrating  the  danger  of  collision  resulting  from  the  carrying  of  white 
mast  head  lights  by  sailing  vessels;  Mathews  v.  St.  Louis  etc.  R.  R.  Co., 
121  Mo.  337,  25  L.  B.  A.  174,  24  S.  W.  603,  without  particular  application. 

17  How.  167-161,  15  !■.  Ed.  70,  BANK  OF  TENNESSEE  ▼.  HORN. 

TThere  statute  provides  that  all  property  of  insolvent  passes  to  the  credi- 
tors, no  imperfect  or  erroneous  description  in  the  schedule  can  affect  the  pass- 
ing of  the  property. 

Approved  in  Wilson  v.  Mathews,  32  Ala.  343,  insolvency  laws  of 
Louisiana  operating  to  discharge  person  and  after-acquired  property  of 
debtor  from  liability  on  contract  made  with  citizen  of  State  since  their 
enactment  are  valid;  Calder  v.  Henderson,  54  Fed.  806,  4  C.  C.  A.  584, 
and  Sarrazin  v.  W.  R.  Irby  Cigar  etc.  Co.,  93  Fed.  626,  35  C.  C.  A.  496, 
46  L.  R.  A.  541,  all  rights  pass  whether  scheduled  or  not;  Crapo  v.  Kelly, 
16  Wall.  639,  21  L.  Ed.  441,  citing,  arguendo,  to  proposition  that  vessel 
on  high  seas  passes  by  assignment  in  bankruptcy;  Wilson  v.  Matthews,  32 
Ala.  343,  discussing  Louisiana  insolvent  laws. 

IV— 6« 
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Difitingnished  in  Mississippi  Mills  v.  Ranlett,  19  Fed.  197,  holding  in- 
solvent laws  of  Louisiana  do  not  remove  property  remaining  in  debtor's 
possession  from  reach  of  foreign  creditors. 

"Wliere  property  haa  "been  ceded  to  and  accepted  by  creditors  under  Stita 
bankruptcy  law,  it  cannot  be  afterward  reached  by  execution  from  Federal 
courts. 

Approved  in  Geilinge  v.  Phillipi,  133  U.  S.  254,  88  L.  Ed.  616,  10  Sup. 
€t.  268,  where  judgment  creditor  levied  upon  house  of  debtor's  wife,  and 
syndic  set  up  claim  to  property,  decree  setting  aside  seizure  under  execu- 
tion and  enjoining  marshal  from  levying  upon  property  was  valid;  Will- 
iams V.  Crabb,  117  Fed.  197,  59  L.  E.  A.  425,  54  C.  C.  A.  213,  holding  where 
State  statutes  give  equity  court  original  jurisdiction  of  iuits  to  contest 
validity  of  probated  will.  Federal  Circuit  Court  also  has  jurisdiction ;  Milli- 
ken  V.  Barrow,  55  Fed.  148,  where  surrender  of  insolvent  defendant's  prop- 
erty to  creditors  has  been  accepted  by  State  court,  executory  process 
cannot  be  issued  against  it  by  Federal  Court;  Block  v.  Scott,  9  Fed.  190, 
where  upon  assignment  of  property  for  benefit  of  creditors  probate  court, 
having  jurisdiction  of  trust,  ordered  sale  of  property  of  mortgagor.  Federal 
court  has  no  jurisdiction  of  suit  to  foreclose  mortgage ;  Wilson  v.  Mathews, 
32  Ala.  343,  surrender  under  insolvency  laws  of  Louisiana  passes  title  of 
personal  property  of  debtor  to  syndic,  and  resident  creditor  cannot  file  bill 
in  this  State  to  attach  bank  stock  in  debtor's  name,  certificates  of  which 
were  surrendered  to  sjmdic. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note,  17 
'  L.  B.  A.  84. 

In  Louisiana,  all  the  property  of  insolvent  passes  to  creditors  after  cessloii 
to  be  administered  by  syndic. 

Approved  in  Calder  v.  Henderson,  54  Fed.  806,  4  C.  C.  A.  584,  claim  for 
sugar  bounty  is  property,  and  passes  under  insolvency  laws  to  provisional 
syndic,  when  owner  makes  cession  of  property  for  benefit  of  creditors; 
Arnold  v.  Danzigier,  30  Fed.  899,  in  Louisiana,  all  property  of  insolvent 
who  makes  cession  passes  to  syndic;  Wells  v.  Ellis,  68  Cal.  245,  9  Pac.  81, 
assignment  by  copartners  for  benefit  of  creditors  of  entire  firm  assets  ex- 
cept property  exempt  from  execution  operates  as  dissolution  of  partner- 
ship, and  vests  title  to  property  and  right  of  action  for  benefit  of  creditors 
in  assignee. 

Where  statute  vested  property  of  bankrupt  in  his  creditors  to  be  adminis- 
tered by  their  trustees,  an  execution  obtained  after  appointment  of  trustee 
cannot  be  levied  upon  property  of  insolvent  although  suit  was  pending  when 
insolvency  proceedings  were  begun. 

Approved  in  Yonley  v.  Lavender,  27  Ark.  261,  litigant  obtaining  judg- 
ment in  Federal  court  against  administrator  in  fiduciary  capacity  cannot 
proceed  directly  by  execution  against  estate,  and  sale  made  or  deed  ob- 
tained under  such  process  is  invalid;  Yonley  v.  Lavender,  21  Wall.  282, 
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22  Ik  Ed.  589,  holding  where  statute  placed  property  of  decedent  in  cus- 
tody of  probate  court,  one  creditor  could  not  obtain  advantage  over  other 
creditors  by  proceeding  to  judgment  and  execution  in  Federal  courts;  Geil- 
inger  v.  PhilUppi,  133  U.  S.  254,  33  L.  Ed.  616, 10  Sup.  Ct.  268,  applying  rule 
even  where  trustee  had  failed  to  take  possession  of  the  property  in  question ; 
Milliken  v.  Barrow,  55  Fed.  148,  following  preceding  case ;  Du  Vivier  v.  Hop- 
kins, 116  Mass.  128,  17  Am.  Rep.  144,  Byers  v.  McAuley,  149  U.  S.  617,  87 
Ii.  Ed.  872,  13  Sup.  Ct.  909,  Compton  v.  Jesop,  68  Fed.  279,  15  C.  C.  A.  397, 
and  Ellis  v.  Davis,  109  U.  S.  498,  27  L.  Ed.  1010,  3  Sup.  Ct.  335,  in  cases  of 
concurrent  jurisdiction  that  court  which  has  first  acquired  possession  of 
the  subject  of  the  litigation  is  entitled  to  administer  it;  In  re  Foley,  80 
Fed.  950,  Federal  courts  will  not  interfere  with  the  custody  of  decedent's 
estate  by  State  probate  court,  in  which  proceedings  are  pending;  Homor 
V.  Hanks,  122  Ark.  586,  holding  similarly ;  Green  v.  Creighton,  23  How.  107, 

16  L.  Ed.  428,  discussing  right  of  foreign  creditor  of  estate  to  establish 
his  claim  in  Federal  court;  United  States  v.  Hailey,  2  Idaho,  30,  3  Pac. 
264,  and  Torrens  v.  Hammond,  4  Hughes,  598,  10  Fed.  901,  both  arguendo. 

Distinguished  in  Bock  v.  Perkins,  139  U.  S.  638,  85  L.  Ed.  818,  11  Sup. 
Ct.  680,  holding  general  assignment  does  not  pass  title  to  property  not 
scheduled;  Mississippi  Mills  v.  Ranlett,  19  Fed.  197,  foreigpi  creditor,  pro- 
ceeding in  Federal  court,  may  levy  on  property  remaining  in  custody  of 
insolvent;  Black  v.  Scott,  9  Fed.  190,  assignment  does  not  deprive  Federal 
court  of  right  to  try  validity  of  claim  of  foreign  creditor. 

States  may  constitutionally  pass  bankruptcy  statutes. 
Approved  in  United  States  v.  McCuUagh,  221  Fed.  295,  holding  State 
could  legislate  on  subject  confided  by  Constitution  to  Congress,  until  Con- 
gress exercised  its  power;  Republic  Iron  &  Steel  Co.  v.  Carlton,  189  Fed. 
138,  upholding  State  insolvency  statute;  Butler  v.  Goreley,  146  U.  S.  313, 
86  L.  Ed.  986,  13  Sup.  Ct.  88;  Wilson  v.  Matthews,  32  Ala.  342,  and  Tor- 
rens ▼.  Hammond,  4  Hughes,  698,  10  Fed.  901,  following  rule. 

Miscellaneous.  Referred  to  incidentally  in  Williston  v.  Camp,  9  Mont. 
96,  22  Pac.  503. 

17  How.  161-170,  15  L.  isd.  72,  OITT  OF  PROVIDENCE  ▼.  OLAFP. 

'Whether  dty  is  negligent  in  removal  of  snow  and  ice  is  question  of  fact 
for  Jury. 

Approved  in  Nebraska  City  v.  Rathbone,  20  Neb.  293,  29  N.  W.  922, 
where  testimony  shows  that  accumulations  of  ice  and  snow  on  sidewalk 
resulted  in  injury  to  plaintiff,  question  whether  city  was  negligent  in 
removing  obstruction  is  one  of  fact;  McLaughlin  v.  City  of  Corry,  77 
Pa.  St.  113,  18  Am.  Rep.  434,  whether  accumulation  of  ice  and  snow  re- 
maining for  weeks  on  sidewalk  had  so  accumulated  by  default  of  city 
officers  and  whether  plaintiff  was  injured  thereby  were  questions  for  jury. 

In  considering  whether  due  diligence  requires  a  city  to  remove  snow  from 
sidewalki^  Jury  should  consider  municipal  ordinances  requiring  removal  of  the 


N 


17  How.  161-170  NOTES  ON  U.  S.  REPORTS.  884 

mow,  not  M  prescribing  mle  binding  on  city,  but  u  eridenosugf  the  fact  that 
remoyal  and  not  treading  down  of  snow  was  reasonably  necessary. 

Approved  in  Jackson  v.  Grand  Forks,  24  N.  D.  622,  45  L.  R.  A.  (N.  S.) 
75,  140  N.  W.  725,  holding  in  action  against  city  for  injuries  dae  to  ac- 
cumulation of  snow,  evidence  of  powers  under  charter  to  compel  owners  to 
remove  snow  was  admissible. 

Inability  of  town  for  injury  resulting  ftom  obstruction  of  Ugbway  is 
creature  of  statute. 

Approved  in  Weddle  v.  School  Commrs.,  94  Md.  343,  51  Atl.  290,  holding 
school  board  not  liable  for  injuries  caused  by  fallen  wire  in  school  lot; 
Mayor  of  Baltimore,  v.  Marriott,  9  Md.  178,  66  Am.  Dec.  331,  where  city 
ordinance  made  city  responsible  for  not  removing  nuisances  to  person 
receiving  special  damage  therefrom,  person  sustaining  injury  in  common 
with  other  citizens  must  seek  remedy  by  indictment;  Hill  v.  Boston,  122 
Mass.  369,  23  Am.  Rep.  357,  child  cannot  maintain  action  against  city 
for  injury  received  from  unsafe  condition  of  staircase  in  schoolhouse  pro- 
vided by  city  under  duty  imposed  by  general  laws;  Oliver  v.  Worcester, 
102  Mass.  499,  3  Am.  Rep.  488,  where  city  in  repairing  building  used  for 
municipal  purposes  and  as  source  of  revenue,  which  is  situated  on  foot- 
path used  by  public  for  more  than  twenty  years,  leaves  unguarded  hole, 
into  which  plaintiff  falls,  city  is  liable  for  injury;  McConnell  v.  Dewey, 
5  Neb.  390,  holding  liability  and  responsibility  of  supervisor  of  public 
roads  is  fixed  by  statute  only;  Welsh  v.  Rutland,  56  Vt.  235,  48  Am. 
Rep.  766,  holding  village  not  liable  for  injuries  resulting  from  negligence  of 
engineer  of  fire  department  in  thawing  hydrant. 

Distinguished  in  Galveston  v.  Posnainsky,  62  Tex.  131,  holding  munici- 
pal corporation  existing  by  special  charter  is  liable  for  defective  condi- 
tion of  highway  in  absence  of  statute. 

Cities  and  towns  are  alike  in  their  respomdbility  for  injury  resulting  ftom 
defective  highways. 

Approved  in  Detroit  v.  Blackeby,  21  Mich.  116,  4  Am.  Rep.  458» 
holding  they  are  alike  in  their-  immunities. 

Municipal  corporations  are  liable  for  damages  occasioned  by  accumal»- 
tions  of  snow  and  ice. 

Approved  in  Weightman  v.  Washing^n,  1  Black,  51,  17  L.  Ed.  58,  city 
was  held  liable  for  personal  injuries  caused  by  falling  of  bridge  con- 
structed by  corporation  and  which  it  was  bound  to  keep  in  repair;  Wight- 
man  V.  Providence,  1  Cliff.  526,  Fed.  Cas.  17,630,  city  was  liable  for 
personal  injury  caused  by  accumulation  of  ice  upon  sidewalk  of  public 
street,  and  verdict  for  damages  was  not  excessive;  McLaughlin  v.  Corrcy, 
77  Pa.  St.  113,  18  Am.  Rep.  434,  municipality  was  liable  for  personal  in- 
jury caused  by  accumulation  of  ice  and  snow  remaining  for  weeks  on  side- 
walk, through  default  of  city  oflScers;  Paulson  v.  Pelican,  79  Wis.  448, 
48  N.  W.  716,  town  is  liable  for  injury  caused  by  accumulation  of  ice 
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and  snow  on  sidewalk;  Cook  v.  Milwaukee,  24  Wis.  274,  1  Am.  Rap.  184, 
complaint  not  charging  default  by  city  in  care  of  gutter  causing  water 
to  ^ow  over  sidewaUc  is  insufficient  in  action  for  damages  caused  by  injury 
resulting  from  slipperiness  of  sidewalk  due  to  accumulation  of  ice;  dis- 
senting opinion  in  City  of  Quincy  v.  Barker,  81  111.  306,  majority  holding 
that  person  injured  by  accumulation  of  ice  and  snow  on  sidewalk  could 
not  recover  where  there  was  space  to  pass  on  "Either  side  of  obstruction. 

Liability    of    municipal    corporation    for    snow    and    ice    in    streets. 
Note,  7  Am.  Rep.  206. 

Municipal  liability  for  ice  on  streets  or  sidewalks.    Note,  21  L.  R.  A. 
271,  272. 

Where  statute  requires  town  to  keep  highways  safe  and  conTenlent  for 
travelen,  and  Imposes  llahillty  for  neglect  to  do  so,  city  Is  responsible  for 
Injuiles  swrtalned  through  its  negligent  failure  to  remove  snow  from  sidewalks. 

Approved  in  Wightman  v.  Providence,  1  Cliff.  526,  Fed.  Cas.  17,630, 
sustaining  verdict  against  city  for  damages  for  personal  injuries  resulting 
from  its  failure  to  remove  ice  from  sidewalk;  Mayor  of  Baltimore  v. 
Marriott,  9  Md.  178,  66  Am.  Dec.  831,  and  Paulson  v.  Pelican,  79  Wis. 
448,  48  N.  W.  716,  ruling  similarly ;  McLaughlin  v.  Corry,  77  Pa.  St.  113, 
18  Anu  Rep.  484,  and  Nebraska  City  v.  Rathbone,  20  Neb.  293,  29  N.  W. 
922,  question  whether  city  is  negligent  in  removing  ice  is  one  of  fact; 
Weightman  v.  Washington,  1  Black,  51,  17  L.  Ed.  58,  holding  city  liable 
for  failure  to  keep  bridge  in  repair  as  required  by  its  charter;  Higert 
V.  Greencastle,  43  Ind.  589,  holding  city  liable  for  sidewalk  constructed 
by  private  citizen  and  terminating  in  abrupt  descent  thereby  causing  in- 
jury to  pedestrian  in  night-time;  Barney  Dumping  Boat  Co.  v.  New  York, 
40  Fed.  51,  discussing  agency  of  commissioner  of  street  cleaning. 

Distinguished  in  Stater  v.  Joplin,  189  Mo.  App.  388,  176  S.  W.  242, 
holding  city  not  liable  for  injuries  due  to  negligence  of  driver  of  patrol 
wagon  or  defects  of  wagon ;  Davis  v.  Bangor,  42  Me.  527,  holding  city  not 
liable  for  injury  occurring  through  temporary  obstruction  of  bridge  by 
team  in  charge  of  its  driver;  Stanton  v.  Springfield,  12  Allen,  570,  hold- 
ing city  not  liable  merely  because  sidewalk  was  slippery  from  ice  where 
way  was  properly  constructed;  Cook  v.  Milwaukee,  24  Wis.  274,  1  Am. 
Rep.  184,  to  same  effect;  McKellar  v.  Detroit,  27  Mich.  162,  68  Am.  Rep. 
860,  23  N.  W.  623,  holding  statute  giving  right  of  action  for  defects 
in  highways  does  not  apply  to  case  where  injury  results  from  accumula- 
tion of  ice  and  snow. 

Liability  of  towns  and  cities  from  injuries  from  nonrepair  of  streets. 
Note,  53  Am.  Dec.  67. 

Liability   of  town   for  defects  in   highways   within  its   jurisdiction. 
Note,  9  Ann.  Gas.  1157. 

Distinction  between  public  and  private  functions  of  municipality  as 
to  liability  for  negligence.        Note,  19  L.  R.  A.  452. 
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Liability  of  municipality  for  <lefect8  or  obstructions  in  streets.    Note, 
20  L.  B.  A.  (N.  S.)  520,  524,  586. 

Liability  of  counties  and  municipalities  for  injury  due  to  defect  in 
highway.    Note,  12  E.  E.  0.  716. 

Right  of  action  by  individual  specially  damaged  by  nonperformanee 
of  duty.    Note,  1  {^^  B.O.  621. 

Miscellaneous.  Cited  in  Petersbui^  v.  Applegarth,  28  Gratt.  344,  26 
Am.  Rep.  362,  holding  city  liable  for  injury  to  vessel  from  pile  negligently 
permitted  to  remain  near  wharf  at  which  city  was  accustomed  to  collect 
toll ;  Lenzen  v.  New  Brannf els,  13  Tex.  Civ.  App.  363,  35  S.  W.  350,  hold- 
ing city  liable  to  patron  for  loss  by  fire  occasioned  by  defective  condition 
of  city's  waterworks. 

17  How.  170-178,  15  L.  Ed.  2S3,  SOHOOKBB  OATHABINB  T.  DIOSINSOir. 

In  case  of  collision,  where  injured  yessel  is  abandoned,  measure  of  dam- 
ages is  difference  between  th'e  value  of  vessel  in  crippled  condition  and  her 
value  before  collision. 

Cited  in  The  Bristol,  10  Blatchf.  538,  Fed.  Cas.  1892,  arguendo. 

Where  vessel  is  raised  and  repaired  after  collision,  measure  of  damages  is 
actual  cost  incurred. 

Approved  in  The  Baltimore,  8  Wall.  386,  19  L.  Ed.  465,  measure  of 
damages  in  libel  for  collision  is  cost  of  repairs,  and  no  deduction  is  made 
for  new  materials  furnished  in  place  of  old,  making  vessel  stronger; 
^he  Cumberland,  135  Fed.  236,  where  at  instance  of  claimant  cost  of  repair- 
ing injured -vessel  is  adopted  as  measure  of  damages  to  libelant,  he  may 
recover  demurrage  up  to  time  of  sale  where  she  was  sold  without  repair- 
ing but  before  repairs  could  have  been  completed;  Union  Ice  Co.  v. 
Crowell,  55  Fed.  90,  5  C.  C.  A.  49,  measure  ,of  damages  for  injury  to 
schooner  from  unsafe  berth  is  cost  of  repairs;  The  Alaska,  44  Fed.  501, 
cost  of  repairs,  though  vessel  was  made  stronger  and  better  than  before, 
was  measure  of  damages  in  libel  for  collision;  The  City  of  Cheater,  34 
Fed.  430,  where  vessel  damaged  by  collision  has  estimate  made  of-  cost 
of  repairs  at  place  of  injury,  but  is  afterward  repaired  at  less  cost  at 
another  place,  latter  amount  is  measure  of  recovery;.  The  Empire  State, 
2  Ben.  179,  Fed.  Cas.  4473,  where  vessel  injured  by  collision  was  sold  at 
auction  and  afterward  repaired,  damages  in  action  for  collision  were 
to  be  estimated  from  cost  of  repairs  instead  of  result  of  sale;  The  Nellie, 
2  Low.  495,  Fed.  Cas.  10,096,  vessel  responsible  for  collision  is  not  bound 
to  make  good  damages  not  necessarily  resulting  from  the  wrongful  act; 
The  Bristol,  10  Blatchf.  538,  Fed.  Cas.  1892,  where  cost  of  repair  is  more 
than  the  vessel  is  worth  after  repair,  measure  of  damages  is  full  value 
of  the  vessel;  The  Cambridge,  2  Low.  26,  27,  Fed.  Cas.  2334,  where  vessel 
damaged  by  collision  is  sold  at  auction  without  sufficient  examination  and 
is  afterward  raised  and  repaired,  recovery  cannot  be- had  for  total  loss. 
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It  is  duty  of  dose-hauled  vessel  to  keep  her  course,  and  for  one  which 
has  wind  free  to  get  out  of  way;  so  if  vessti  dose-hanled  Inlfs,  it  is  liable  for 
collision. 

Approved  in  The  Eagle  Wing,  136  Fed.  830,  applying  rule  to  collision 
at  night  between  two  schooners;  The  John  Stuart,  4  Blatchf.  446,  Fed. 
Cas.  7427,  Crowel  v.  The  Radaraa,  2  Cliff.  554,  Fed.  Cas.  3442,  Wells  v. 
The  Ann  Caroline,  29  Fed.  Cas.  642 ,  The  H.  P.  Baldwin,  Brown,  309,  Fed. 
Cas.  6812,  The  Clara  M.  Porter,  3  Ware,  41,  Fed.  Cas.  2792,  and  Pope 
V.  The  R.  B.  Forbes,  1  Cliff.  347,  Fed.  Cas.  11,275  all  following  rule. 

Limited  in  The  City  of  Augusta,  80  Fed.  300,  26  CJ!  C.  A.  430,  holding 
where  it  was  probable  close-hauled  vessel  would  not  clear,  she  was  justi- 
fied in  luffing,  it  being  a  case  calling  for  the  judgment  of  a  competent 
sailor  in  extremis. 

Where  both  vessels  are  at  fault,  loss  by  collision  ihonld  be  equally  divided.  / 
Approved  in  Spencer  v.  Dalles,  P.  &  A.  Nav.  Co.,  188  Fed.  867,  110 
C.  C.  A.  499,  fallowing  rule;  The  James  Gray  v.  The  John  Fraser,  21  How. 
195,  16  IL  Ed.  110,  The  Maria  Martin,  12  Wall.  43,  20  L.  Ed.  253,  The 
Continental,  14  Wall.  361,  20  L.  Ed.  804,  The  Sunnyside,  91  U.  S.  215, 
23  L.  Ed.  305,  The  American,  92  U.  S.  438,  23  L.  Ed.  727,  The  Potomac, 
105  U.  S.  631,  26  L.  Ed.  1194,  The  North  Star,  106  U.  S.  22,  27  L.  Ed.  93, 
1  Sup.  Ct.  45  (affirming  Vanderbilt  v.  Reynolds,  16  Blatchf.  90,  Fed.  Cas. 
16,839),  The  Atlas,  4  Ben.  36,  38,  Fed.  Cas.  633,  Schenck  v..  Fremont,  1 
Bond,  67,  Fed.  Cas.  12,448,  Foster  v.  The  Miranda,  6  McLean,  230,  Newb. 
235,  Fed.  Cas.  4977,  The  Ship  John  Henry,  3  Ware,  268^  Fed.  Cas.  7350, 
The  Magenta,  2  Abb.  (U.  S.)  499,  Fed.  Cas.  8946,  The  Steamship  Oregon, 
14  Sawy.  459,  45  Fed.  74,  Haney  v.  The  Louisiana,  11  Fed.  Cas.  425, 
Memphis  etc.  Packet  Co.  v.  Yaeger  etc.  Transp.  Co.,  3  McCrary,  260, 
10  Fed.  396,  The  Hudson,  15  Fed.  166,  Meigs  v.  The  Steamship  Northerner, 
1  Wash.  Ter.  87,  and  The  Sapphire,  18  Wall.  55,  21  L.  Ed.  816,  all  follow- 
ing rule;  Clara  M.  Porter,  3  Ware,  41,  Fed.  Cas.  2792,  and  The  Max 
Morris,  24  Fed.  864,  arguendo;  The  Atlas,  93  U.  S.  319,  23  L.  Ed.  868, 
holding  owner  of  innocent  vessel  may  proceed  against  either  of  the  offend- 
ing vessels;  The  Max  Morris,  137  U.  S.  8,  34  L.  Ed.  587,  U  Sup.  Ct.  30, 
questioning  whether  rule  applies  in  the  case  of  personal  injuries  received 
partly  through  negligence  of  officers  of  vessel  and  partly  through  neg- 
ligence of  injured  party;  RalU  v.  Troop,  157  U.  S.  406,  39  L.  Ed.  751,  15 
Sup.  Ct.  665,  discussing  general  average;  The  Explorer,  20  Fed.  138,  dis- 
cussing liability  for  marine  torts;  Grand  Trunk  Ry.  Co.  v.  Griffin,  21  Fed. 
735,  ai^endo. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  52. 

Rights  and  duties  of  vessels  in  navigable  waters  as  to  navigation. 
Note,  75  Am.  Dec.  604. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  8t  Rep. 
42,  44. 
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Onatom  cannot  be  permitted  to  excuse  dispensing  with  proper  lookout 
while  navigating  at  night  in  waters  frequented  h7  other  vesflels. 

Approved  in  The  Manhasset,  34  Fed.  418,  ferry-boat  not  maintaining 
lookout  was  presumptively  liable  for  collision. 

Want  of  a  competent  lookout,  properly  stationed,  is  chargeable  as  a  fault 
of  navigation. 

Approved  in  The  Colorado,  91  U.  S.  699,  23  L.  Ed.  382,  holding  vessel 
liable  where  collision  occurred  through  neglect  of  lookout  to  discover 
approaching  vessel  ^  Pope  v.  The  R.  B.  Forbes,  1  Cliff.  347,  Fed.  Cas. 
11,275,  failure  to  properly  place  lookout  is  prima  facie  evidence  that  col- 
lision occurred  through  fault  of  vessel  guilty  of  that  omission;  The 
Steamer  Ancon,  6  Sawy.  123,  Fed.  Cas.  348,  ruling  similarly;  Haney  v. 
The  Louisiana,  11  Fed.  Cas.  425,  reaffirming  rule;  The  Leland,  19  Fed. 
\776,  lookout  indispensable  when  running  in  fog;  The  Manhasset,  34  Fed. 
418,  rule  applies  to  ferry-boat  running  at  night;  Baltimore  etc.  Ry.  Co.  v. 
Wheeling  etc.  Transp.  Co.,  32  Ohio  St.  146,  lookout  is  indispensable  upon 
a  steamboat  approaching  places  of  danger  during  the  night-time. 

Duty  of  vessel  to  keep  competent  and  vigilant  lookout.    Note,   75 
Am.  Dec.  606. 

It  is  no  excuse  for  failure  to  keep  a  proper  lookout  that  all  hands  had 
been  previously  called  to  reef  the  saUs. 

Approved  in  The  Ant,  10  Fed.  297,  holding  vessel  must  have  lookout 
independent  of  helmsman;  The  Excelsior,  12  Fed.  201,  pilot  and  captain 
in  pilot-house  do  not  constitute  a  pro}>er  lookout;  The  H.  P.  Baldwin, 
Bi*own,  309,  Fed.  Cas.  6812,  holding  no  excuse  that  lookout  had  left  his 
post  to  aid  in  the  flying  jib  downhaul. 

Miscellaneous.  Cited  in  The  Norwood,  215  Fed.  657,  holding  steamer 
being  navigated  downstream  under  ordinary  conditions  was  at  fault  in 
colliding  with  scow  at  wharf;  The  Sapphire,  18  Wall.  55,  21  L.  Ed.  816, 
referring  to  form  of  mandate  in  principal  case;  Vanderbilt  v.  Reynolds, 

16  Blatchf.  85,  Fed.  Cas.  16,839,  remarking  that  principal  case  contains 
no  reference  to  division  of  costs  in  collision  cases. 

17  How.  178-183,  15  L.  Ed.  206,  PECK  v.  SANDEEBON. 

Where,  owing  to  haze,  a  close-hauled  schooner  could  not  be  discerned 
from  an  approaching  steamer  until  within  two  or  three  hundred  yards,  it  was 
not  wrong  for  the  latter  to  stop  her  engines  and  back  instead  of  changing  her 
course. 

Approved  in  Ward  v.  Chamberlain,  29  Fed.  Cas.  174,  holding  vessel 
should  be  slowed  until  course  of  approaching  vessel  can  be  ascertained. 

Sailing  vessel  should  keep  her  course  when  approaching  steamboat;  it  Is 
duty  of  the  latter  to  keep  out  of  way. 

Approved  in  The  Steamer  Louisiana  v.  Fisher,  21  How.  6,  16  L.  Ed. 
31,  holding  steamer  responsible  for  failure  to  reverse  her  engines  on  ap- 
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proaching  close-hanled  sailing  vessel  on  a  dark  night;  Hall  v.  The  Pro- 
peller Buffalo,  Newb.  118,  Fed.  Cas.  5927,  and  Todd  v.  The  James  Adger, 
23  Fed.  Cas.  1351,  it  is  duty  of  steamer  to  stop  and  back  when  approach- 
ing sailing  vessel  in  danger  of  collision;  Wells  v.  The  Ann  Caroline,  29 
Fed.  Cas.  642,  vessel  has  a  right  to  rely  upon  other  doing  her  duty  and, 
if  privileged,  need  not  deviate  from  her  course. 

Where  saUlng  vessel  and  steamboat  are  brought  suddenly  and  unex- 
pectedly close  together,  and  the  ordinary  rules  of  navigation  wlU  not  prevent 
a  coUiaion,  it  is  the  duty  of  each  to  act  according  to  the  emergency. 

Approved  in  The  Patria,  92  Fed.  415,  in  collision  between  steamer  and 
schooner  off  Fire  Island,  although  steamer  was  going  at  excessive  speed, 
where  master  of  schooner  had  notice  of  imminence  of  collision,  and 
steamer  was  backing  about  two  minutes  before  collision,  it  was  his  duty 
to  luff  to  avoid  collision,  and  damages  should  be  divided;  The  Martello,  34 
Fed.  77,  steamer  and  sailing  vessel  were  both  at  fault  in  sailing  at  immod- 
erate speed  in  New  York  harbor  in  fog,  and  barkentine  was  in  additional 
fault  for  not  checking  speed  on  hearing  whistles,  and  steamer,  for  not  stop- 
ping when  hearing  barkentine's  hom^  and  damages  should  be  divided; 
The  Golden  Grove,  13  Fed.  698,  holding  steamer  in  fault  for  collision 
because  when  collision  imminent  speed  not  slackened  nor  engine  reversed; 
Hoben  v.  Steamer  Westover,  5  Hughes,  134,  2  Fed.  93,  holding,  where 
for  any  reason  there  is  uncertainty  as  to  the  course  of  the  sailing  vessel, 
the  steamer  must  slacken  speed,  and,  if  necessary,  stop  and  back;  The 
Lepanto,  21  Fed.  659,  if  steamer  approaching  in  fog,  hears  whistle  of 
another  vessel,  and  sails  away  from  apparent  direction  of  whistle,  at  the 
same  time  reversing  at  full  speed,  she  can  be  charged  with  no  fault;  Mes- 
sena  v.  The  Neilson,  17  Fed.  Cas.  170,  applying  rule  in  case  of  two  sailing 
vessels. 

Miscellaneous.  Cited  without  particular  application  in  The  Bark  Kal- 
listo,  2  Hughes,  144,  Fed.  Cas.  7600. 

17  How.  183-204,  16  !■.  Ed;  208,  lASIOI  ▼.  BBOWN. 

In  aa  a^on  for  false  representation  respecting  pecuniary  standing  of 
third  person,  where  letters  are  introduced  and  facts  connected  with  them, 
proved,  it  is  for  the  Jury  to  say  whether  they  were  calculated  to  inspire,  and 
did  inspire,  a  false  confidence  in  the  pecuniary  responsibility  of  the  party. 

Approved  in  West  v.  Smith,  101  U.  S.  270,  25  L.  Ed.  812,  and  Barreda  v. 
Silsbee,  21  How.  168,  16  L.  Ed.  93,  both  holding  effect  of  a  written  agrec- 
inent  collaterally  introduced  depends -not  merely  on  the  construction  and 
meaning  of  the  instrament,  but  upon  extrinsic  facts  and  circumstances, 
the  inferences  of  fact  to  be  drawn  from  it  must  be  left  to  the  jury;  State 
V.  Patterson,  68  Me.  476,  and  Sheehy  v.  Duffy,  89  Wis.  17,  61  N.  W.  298, 
both  holding  similarly. 

Liability  for  recommendation  for  credit.    Note,  25  Am.  Dec.  447,  449» 
Expression  of  opinion  as  fraud.    Note,  36  L.  K.  A.  422. 
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Miscellaneous.  Cited  in  Chubbuck  v.  Cleveland,  37  Minn.  467,  5  Am. 
St.  Bep.  866,  35  N.  W.  364. 

17  How.  204-212,  15  L.  Ed.  219,  TTNITED  STATES  T.  NI0KEB80K. 

Wliere  person  was  Indicted  for  perjnry  and  acquitted  tlirongh  an  errone* 
ons  construction  by  tbe  district  Jud^re  of  the  act  under  wMcli  the  Indictment 
was  framed,  he  may  plead  the  acquittal  in  bar  of  a  subsequent  prosecution  In 
the  Circuit  Court. 

Approved  in  Nordlinger  v.  United  States,  24  App.  D.  C.  409,  70  L.  B.  A. 
227,  holding^- verdict  of  acquittal  in  larceny  case  directed  by  error  on 
ground  of  variance  was  bar  to  subsequent  indictment  for  same  offense; 
State  V.  Price,  127  Iowa,  305,  103  N.  W.  197,  acquittal  under  indictment  for 
rape  on  female  under  age  of  consent  bars  prosecution  for  incest  with  same 
female  at  same  time. 

By  laws  of  United  States,  fishing  bounty  is  to  be  paid  only  when  all  the 
crew  of  the  vessel  share  in  the  results  of  the  voyage. 

Cited  in  Eldredge  v.  Smith,  13  Allen,  143,  holding  fishing  contract  pro- 
viding for  payment  of  wages  and  not  for  shares^  is  lawful. 

In  indictment  for  perjury,  the  only  matters  of  fact  necessary  to  be  al- 
leged to  show  its  materiality,  and  that  it  was  required  by  law,  are  the  purpose 
for  which  taken,  the  occasion,  and  a  description  of  the  oath. 

Approved  in  Finch  v.  United  States,  1  Okl.  403,  33  Pac.  641,  perjury 
lies  against  juror  who  on  voir  dire  testifies  falsely;  Dennis  v.  State,  17 
Fla.  405,  holding  occasion  of  administration  of  oath  must  be  pleaded — 
mere  allegation  that  it  was  an  oath  required  by  law  being  insufiicient; 
State  V.  Boland,  12  Mo.  App.  78,  arguendo. 


17  How.  212-225,  16  L.  Ed.  222,  HENSHAW  ▼.  MILIi 

Survivorship  of  actions  wiU  be  determined  by  the  Federal  courts  by  the 
rule  of  the  common  law,  except  so  far  as  modified  by  the  laws  of  the  State 
in  which  the  action  was  brought. 

Approved  in  Patton  v.  Brady,  184  U.  S.  612,  46  L.  Ed.  71^,  22  Sup.  Ct. 
494,  holding  action  to  recover  additional  revenue  tax  survives  and  is  right- 
fully revived  in  name  of  executor;  Ex  parte  Connaway,  Recr.  of  Moscow 
Nat.  Bank,  178  U.  S.  426,  44  L.  Ed.  1136,  20  Sup.  Ct.  953,  holding  scire 
facias  is  proper  remedy  for  bringing  in  executor  into  suit  brought  before 
death  of  testator,  where  no  service  was  made  on  him;  Y-ta-tah-wah  v. 
Robock,  105  Fed.  265,  holding  successors  in  interest  under  tribal  customs 
may  be  substituted  as  plaintiffs  in  suit  brought  by  Indian,  since  deceased, 
to  recover  damages  for  wrongful  arrest;  Martin  v.  Baltimore  etc.  R.  R., 
151  U.  S.  693,  38  L.  Ed.  318,  14  Sup.  Ct.  541,  question  whether  adminis- 
trator has  a  right  of  action  depends  upon  the  law  of  the  State  where  the 
action  was  brought  and  the  administrator  appointed;  Witters  v.  Foster, 
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23  Biatcbf.  458,  26  Fed.  738,  739,  and  Warren  y.  Furstenheim,  36  Fed. 
696,  1  L.  R.  A.  43,  both  holding  similarly. 

Survivor  and  abatement  of  actions.    Note,  53  Am.  Bep.  539; 
Law  governing  survival  of  actions.    Note,  6  Ann.  Gas.  584. 
Survival  of    cause  of    action  and    abatement  and  revival  of   action 

for  deceit   or  false   representations   upon   death   of   party.    Note, 

52  L.  B.  A.  (N.  S.)  888. 

Abatement  of  action  for  tort  by  death  of  wrongdoer.    Note,  2  £.  B.  C. 
17. 

Maxim,  ^'aetio  penonallB  morltnr  cun  persona,"  means  all  torts  where  ac- 
tion is  ex  delicto  for  damages,  and  the  plea  not  guilty. 

Approved  in  Tufts  v.  Matthews,  10  Fed.  610,  right  of  action  for  dam- 
ages for  deceit  does  not  pass  to  assignee  of  bankrupt;  Young  v.  Ayles- 
worth,  35  R.  I.  263,  86  Atl.  556,  holding  action  by  member  of  grange 
for  injury  due  to  transfer  of  its  property  did  not  show  injury  to  personal 
estate  and  did  not  survive. 

Actions  of  tort  cannot  be  maintained  in  Virginia  against  the  representa- 
tiye  of  the  person  by  whom  the  wrong  was  done. 

Approved  in  Btratton's  Independence  v.  Dines,  126  Fed.  981,  holding 
under  Mills'  Ann.  Stats.  Colo.,  §  4810,  cause  of  action  for  tort  does  not 
survive  death  of  person  charged  with  its  commission;  Martin  v.  Baltimore 
etc.  R.  R.,  151  U.  S.  695,  38  L.  Ed.  319,  14  Sup.  Ct.  541,  holding  action  for 
personal  injury  abates  by  death  of  person  injured;  Tufts  v.  Matthews, 
10  Fed.  611,  holding  action  for  deceit  does  not  pass  to  assignee  in  bank- 
ruptcy. 

Distinguished  in  Lee  v.  Hrll,  87  Va.  503,  24  Am.  St.  Rep.  671,  12  S.  E. 
1054,  holding  action  of  assumpsit  for  wrongfully  discharging  employee 
survives;  Baltimore  etc.  R.  R.  Co.  v.  Joy,  173  U.  S.  231,  48  L.  Ed.  679, 
19  Sup.  Ct.  389,  holding  action  for  personal  injuries  survives  under  local 
statute;  Baker  v.  Crandall,  78  Mo.  588,  47  Am.  Rep.  129,  holding  action 
for  deceit  survives ;  Reynolds  v.  Hennessy,  17  R.  I.  173,  20  Atl.  309,  action 
founded  on  fraudulent  concealment  sale  of  mortgaged  property  in  excess 
of  amount  of  mortgage  survives. 

Survival  of  action  for  negligence  of  attorney.    Note,  6  Ann.  Gas.  661. 
Survival  of  action  for  libel  or  slander.    Note,  6  Ann.  Gas.  514. 

17  How.  225-231,  16  L.  Ed.  226,  UNITED  STATES  ▼.  SEAMAN. 

Mandamus  will  not  issue  from 'the  Federal  courts  to  the  executive  officers 
of  the  government  in  a  case  where  discretion  and  Judgment  are  required  to  be 
exercised  by  such  officers. 

Approved  in  United  States  v.  Fisher,  39  App.  D.  C.  9,  and  United  States 
V.  Fisher,  223  U.  S.  692,  66  L.  Ed.  613,  32  Sup.  Ct.  356,  both  holding  de- 
cision of  Secretary  of  Interior  relating  to  application  to  enter  public  landn 
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not  reviewable  by  mandamus;  Hover  v.  People,  17  Colo.  App.  392,  68  Pac. 
685,  denying  mandamus  to  control  amount  of  appropriation  by  council  to  de- 
fray expenses  of  fire  and  police  board;  United  States  v.  Boutwell,  3  McAr. 
(D.  C.)  183,  holding  mandamus  did  not  lie  to  compel  Secretary  of  Treas- 
ury to  draw  warrant  for  payment  of  money  which  involved  exercise  of 
discretion;  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  3  Ind.  Ter. 
16,  53  S.  W.  470,  holding  mandamus  does  not  lie  against  civilized  tribes 
commission  by  white  woman  who  was  married  to  white  man  who  had  been 
enrolled  as  citizen  to  be  enrolled  as  citizen ;  State  v.  Board  of  Trustees,  117 
La.  1085,  8  Ann.  Gas.  945,  42  South.  511,  holding  mandamus  did  not  lie 
to  review  decision  of  pension  board  on  application  for  pension;  Henkel 
v.  Millard,  97  Md.  31,  54  Atl.  659,  refusing  to  control  discretion  of  board 
of  pharmacy  created  under  Acts  1902,  c.  179,  in  issuing  certificate  of 
registration  as  pharmacy;  Duvall  v.  Swann,  94  Md.  618,  51  Atl.  618, 
holding  mandamus  cannot  be  issued  where  petition  alleges  that  board  of 
supervisors  had  voted  to  place  names  of  persons  nominated  by  certain 
certificate  of  nomination  on  official  ballot  and  praying  that  they  treat  such 
certificate  as  void;  Hart  v.  Folsom,  70  N.  H.  217,  47  Atl.  605,  holding 
mandamus  will  not  lie  to  compel  regent  of  board  of  medical  examiners 
to  issue  medijeal  certificate;  Edgerton  v.  Kirby,  156  N.  C.  351,  72  S.  E, 
366,  holding  act  involved  discretion  and  mandamus  did  not  lie;  State  v. 
Bare,  60  W.  Va.  505,  56  S.  E.  399,  denying  mandamus  to  compel  assessor 
to  perform  entries  where  lack  of  good  faith  not  shown;  United  States  v. 
Windom,  137  U.  S.  643,  34  L.  Ed.  814.  11  Sup.  Ct.  198,  refusing  to  compel 
Secretary  of  Treasury  to  deliver  a  draft  to  a  government  contractor,  where 
amount  due  had  been  adjusted  and  agreed  to  be  paid  upon  certain  con- 
ditions, which  had  not  been  complied  with;  Noble  v.  Union  etc.  R.  R.  Co^ 
147  U.  S.  171,  87  L.  Ed.  126,  13  Sup.  Ct.  272,  enjoining  Secretary  of 
Treasury  from  revoking  an  act  of  his  predecessor;  United  Statdb  v. 
Lamont,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98,  refusing  to  require 
Secretary  of  War  to  sign  a  contract  for  the  performance  of  work  by  a 
party  who  is  already  under  contract  to  do  the  same  work  for  a  different 
price;  Enterprise  Savings  Assn.  v.  Zumstein,  64  Fed.  840,  refusing  to 
control  discretion  of  postmaster  as  to  fraudulent  mail;  Farmers'  etc.  Ditch 
Co.  V.  Maxwell,  4  Colo.  App.  480,  36  Pac.  557,  refusing  to  compel  State 
officers  charged  with  supervision  of  irrigation  to  close  gates  and  shut  water 
from  all  ditches  in  a  certain  territory  whose  priorities  were  later  than 
those  of  plaintiffs;  Territory  v.  Nowlin,  3  Dak.  Ter.  356,  20  N.  W.  432, 
refusing  to  review,  by  mandamus,  decision  of  probate  judge  under  Dakota 
town-site  act;  Milwaukee  etc.  Extract  Co.  v.  Chicago  etc.  Ry.  Co.,  73  Iowa, 
101,  34  N.  W.  762,  refusing  to  compel 'carrier  to  carry  liquor  if  in  the 
exercise  of  his  discretion  he  determines  it  to  be  intoxicating;  Green  v. 
Purnell,  12  Md.  335,  336,  holding  question  who  is  entitled  to  a  certain 
appropriation  in  general  appropriation  act  calls  for  exercise  of  discretion 
of  controller  of  the  treasury  within  the  rule;  Magnider  v.  Swann,  25  Md. 
212,  compelling  Governor  of  State  to  issue  commission  to«  circuit  judge; 
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Wailes  v.  Smith,  76  Md.  477,  25  Atl.  923,  refusing  to  compel,  by  manda- 
mus, payment  of  disputed  claim  against  State;  State  v.  Latrobe,  81  Md. 
245,  31  Atl.  793,  refusing  to  compel  mayor  to  issue  permit  to  dig  in  streets 
of  municipal  corporation;  State  v.  Kendall,  15  Neb.  267,  18  N.  W.  87, 
refusing  to  compel  by  mandamus,  awarding  of  contract  for  building  of 
State  capitol;  State  v.  Moore,  42  Ohio  St.  108,  refusing  to  compel  insur- 
ance commissioner  to  admit  foreign  insurance  company  to  transact  busi- 
ness within  SUte;  State  v.  Vamer,  30  S.  C.  280,  9  S.  E.  114,  refusing 
mandamus  to  compel  approval  of  application  for  pension  by  pension  com- 
missioner; Williams  v.  Dental  Examiners,  93  Tenn.  629,  refusing  to  compel 
State  board  of  dental  examiners  to  grant  application  for  license  to  prac- 
tice dentistry;  Kuechler  v.  Wright,  40  Tex.  632,  650,  672,  refusing  manda- 
mus to  compel  commissioner  of  general  land  office  to  issue  patents;  Qaines 
V.  Thompson,  7  Wall.  352,  19  L.  Ed.  65,  nor  will  the  courts  interfere  by 
injunction  in  such  a  case;  Board  of  Commrs.  v.  King,  67  Fed.  209,  14 
€.  C.  A.  421,  mandamus  will  not  lie  against  a  county  to  compel  levy  of  a 
special  tax  to  pay  the  judgment  in  absence  of  a  special  statute  requiring 
the  levy  of  such  tax;  Ex  parte  Thomson,  52  Ala.  100,  nor  to  compel 
approval  of  aa  official  bond;  Porter  v.  Klahn,  1  Tex.  App.  Civ.  266,  mtfh- 
damus  will  not  lie  to  compel  a  county  judge  to  annul  a  judgment  rendered 
by  him;  White  etc.  Turnpike  Co.  v.  Marshall,  2  Baxt.  123,  arguendo;  The 
Secretary  v,  McGarrahan,  9  Wall.  312,  19  L.  Ed.  683,  discussing  generally 
mandamus  against  executive  officers;  dissenting  opinion  in  State  v.  Rot- 
witt,  15  Mont.  45,  37  Pac.  851,  majority  holding  mandamus  lies  to  compel 
Secretary  of  State  to  take  steps  required  by  law  to  submit  question  as  to 
which  of  two  cities  should  be  capital,  where  neither  received  majority 
vote  at  prior  election. 

Law  of  mandamus.    Note,  89  Am.  Dec.  732,  7S3. 

Mandamus  can  only  he  granted  where  the  act  required  to  be  done  Is 
ministerial  and  the  relator  has  no  other  remedy. 

Approved  in  State  v.  Savage,  65  Neb.  772,  91  N.  W.  730,  denying  man- 
damus to  compel  board  of  equalization  to  reassess  property  of  railroad, 
telegraph  and  sleeping-car  companies;  State  v.  Howard,  83  Vt.  14,  74 
Atl.  395,  holding  decision  of  officer  resting  solely  on  construction  of  statute 
was  subject  to  review;  Magruder  v.  Swann,  25  Md.  212,  mandamus  will 
lie  against  Governor  of  a  State  to  compel  performance  of  purely  minis- 
terial duty;  Brown  v.  Turner,  70  N.  C.  105,  mandamus  will  not  lie  in  case 
where  question  of  right  and  title  to  office  is  put  in  issue. 

17  How.  232-239,  15  I..  Ed.  132,  McBLAIB  v.  GIBBES. 

Valid  assignment  may  be  made  of  interest  arising  out  of  illegal  contract. 

Approved  in  Morris  v.  Norton,  75  Fed.  926,  21  C.  C.  A.  553,  transfer  of 

«laim  against  brokers  for  winnings  on  gambling  transaction  is  good  con- 

aderation  for  note ;  Padilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  uphold* 
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ing  agreement  made  prior  to  judgment  whereby  defendant  agreed  to  pay 
over  to  sister  her  share  of  Indian  depredation  claim  recovered  in  his  own 
name;  Armstrong  v.  American  etc.  Bank,  133  U.  S.  469,  88  L.  Ed,  760, 
10  Sup.  Ct.  461,  holding,  where  losses  have  been  incurred  in  an  illegal 
transaction,  one  who  lends  money  to  repay  them  may  recover  back  the 
j  money,  notwithstanding  he  knew  the  use  to  which  the  money  was  to  be 
#put;  Buchanan  v.  Drovers'  Bank,  55  Fed.  226,  5  C.  C.  A.  83,  new  note 
given  to  raise  money  to  pay  prior  note  founded  on  illegal  consideration  is 
valid;  Lea  v.  Cassen,  61  Ala.  316,  holding  similarly;  dissehting  opinion 
in  Jones  v.  Hanna,  81  Cal.  523,  22  Pac.  888,  holding  contract  collaterally 
connected  with  prohibited  contract  is  voidable  only,  not  void;  dissenting 
opinion  in  Burck  v.  Taylor,  152  U.  S.  668,  38  L.  Ed.  690,  14  Sup..  Ct.  709, 
holding  covenant  against  transfer  in  contract  with  a  State  cannot  defeat 
rights  of  assignee  of  one  member  of  firm  of  contractors. 

Where  contract  is  illegal  in  its  origin,  but  the  party  "who  might  set  up  tHe 
illegality  chooses  to  waive  it,  an  assignment  of  a  claim  to  a  portion  of  tile  pro- 
ceeds may  be  enforced. 

•Approved  in  Morris  v.  Norton,  75  Fed.  926,  21  C.  C.  A.  553,  holding 
.assignment  of  fruits  of  an  illegal  contract  is  not  illegal;  Planters'  Bank 
V.  Union  Bank,  16  Wall.  500,  21  L.  Ed.  480,  holding,  where  ill^al  contract 
has  been  executed  and  nothing  remains  but  the  pajrment  of  money,  that 
money  may  form  a  legal  consideration  for  a  new  promise ;  Clarke  v.  Omaha 
&  S.  W.  R.  R.  Co.,  5  Neb.  319,  courts  will  not  disturb  contract  against 
public  policy  where  fully  executed;  Gridley  v.  Wynant,  23  How.  503,  16 
L.  Ed.  411,  title  of  bona  fide  purchaser  from  trustee  is  not  contaminated 
by  the  illegality  of  the  trust;  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  319, 
21  S.  W.  156,  discussing  property  interests  of  wife  in  community  prop- 
erty, where  marriage  is  illegal. 

When  money  has  come  into  bands  of  partnership  on  partnership  trmas- 
action,  although  illegally  acquired,  H  is  partnership  assets,  and  must  be  ac- 
counted for  as  such. 

Approved  in  Brooks  v.  Martin,  2  Wall.  81,  17  L.  Ed.  735,  sustaining 

bill  for  division  of  partnership  profits  resulting  from  illegal  traffic  in 

soldiers'  claims  for  land  warrants;  Burke  v.  Flood,  1  Fed.  548,  6  Sawy. 

227,  in  stockholder's  suit  against  partnership  and  others  for  account  of 

excess  profits  fraudulently  received  and  for  cancellation  of  void  contracts, 

J  no  final  determination  of  suit  could  be  had  against  nonresident  defend- 

^ants,  and  cause  was  not    removable;    Mitchell  v.  Fish,  97  Ark.  449,  36 

*L.  R.  A.  (N.  S.)  888,  134  S.  W.  942,  holding  where  defendant  and  woman 

who  deserted  husband  and  lived  with  him  accumulated  property,  their 

immoral  relation  did  not  affect  right  to  partnership  accounting;  Willson 

V.  Owen,  30  Mich.  476,  organizers  of  illegal  horse-fair  association  conld 

recover  money  received  by  secretary  as  stock    subscriptions,  entrance  fees 

and  commissions  on  pools;  Gilliam  v.  Brown,  43  Miss.  665,  party  in  pos- 
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session  of  profits  from  illicit  traffic  in  cotton  could  not,  after  illegal  con- 
tract had  been  execnted,  object  that  business  producing  fund  was  in 
violation  of  law;  Hatch  v.  Hauser,  46  Mo.  App.  334,  335,  where  Ibttery 
tickets  were  purchased  with  plaintiff's  money  and  that  of  others,  plaintiff 
may  recover  his  share  of  prize  drawn  by  one  of  tickets  turned  over  to 
defendant  by  purchaser  without  plaintiff's  consent;  De  Leon  v.  Trevino, 
49  Tex.  95,  30  Am.  Bep.  106,  where  partnership  was  formed  for  illegal 
traffic  in  cotton,  and  notes  were  given  to  adjust  accounts,  recovery  could 
be  had  on  notes ;  McDonald  v.  Lund,  13  Wash.  418,  421,  422,  43  Pac.  349, 
350,  351,  plaintiff  may  recover  undivided  partnership  profits  in  hands  of 
defendant  after  conclusion  of  illegal  business;  Harcrow  v.  Harcrow,  69 
Ark.  13,  68  S.  W.  565,  arguendo;  Western  Union  Tel.  Co.  v.  Union  Pac. 
Ry.  Co.,  1  McCrary,  563,  3  Fed.  428,  holding  property  accumulated  under 
void  illegal  contract  will  be  distributed  according  to  equity;  Crescent  Ins. 
Co.  V.  Bear,  23  Fla.  54,  11  Am.  St.  Bep.  833,  1  South.  319,  not  only  profits 
of  illegal  venture  must  be  accounted,  but  where  losses  have  been  adjusted, 
obligation  given  by  one  to  the  other,  may  be  foundation  for  action;  State 
V.  Baltimore  etc.  R.  R.  Co.,  34  Md.  366,  367,  holding  accounting  may 
be  compelled  of  moneys  received  under  unconstitutional  contract. 

Denied  in  Todd  v.  Rafferty,  30  N.  J.  Eq.  259,  holding  there  can  be  no 
accounting  for  the  proceeds  of  fraud. 

Distinguished  in  Watson  v.  Murray^  23  N.  J.  Eq.  262,  refusing  to  enter- 
tain suit  to  wind  up  lottery  partnership;  Gregory  v.  Wilson,  36  N.  J.  L. 
318,  18  Am.  Bep.  450,  where  broker  procured  customer  for  another  broker 
with  understanding  that  ill^al  commission  for  procuring  loan  would  be 
ohaiged  and  divided,  broker  cannot  recover  share  of  such  commission. 

Accounting  for  profits  of  illegal  business.    Note,  80  Am.  Bep.  109. 
Accounting  between  members  of  illegal  or  void  partnership  or  one 
engaged  in  illegal  business.    Note,  23  L.  B.  A.  (N.  8.)  482,  484. 

Where  Illegal  contract  Is  completed,  and  money  has  been  received  by  a 
Joint  owner  by  force  of  the  illegal  contract,  he  will  not  be  permitted  to  retain 
it,  and  cannot  protect  himself  by  the  illegality  of  the  transaction,  bnt  must  ac- 
•  count  to  his  associates. 

Approved  in  Forster  v.  Hill,  215  Fed.  74,  131  C.  C.  A.  381,  holding  agents 
bound  to  account  to  principals  for  profits  made  in  illegal  gambling  con- 
tracts ;  In  re  Dorr,  186  Fed.  279,  108  C.  C.  A.  322,  holding  broker's  trustee 
in  bankruptcy  could  not  assert,  against  claim  of  purchaser  of  stock,  that 
contract  was  illegal;  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed. 
427,  48  C.  C.  A.  482,  holding  one  receiving  benefits  of  performance  of 
contract  neither  malum  in  se  nor  malum  prohibitum  cannot  defend  on 
ground  that  he  intended  to  do  some  legal  act;  Fryer  v.  Harker,  142  Iowa, 
715,  23  L.  B.  A.  (N.  S.)  477,  121  N.  W.  5?8,  holding  commission  lawfully 
earned  by  real  estate  firm  could  not  be  withheld  by  one  partner  on  ground 
that  firm  had  received  other  commissions  unlawfully;  State  v.  Baltimore 
etc.  B.  R.  Co.,  34  Md.  366,  367,  upholding  right  of  State  to  recdver, 
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under  statutes,  one-fifth  of  passenger  fares  collected  by  railroad;  Quigley 
V.  Wolf,  177  Mich.  479,  143  N.  W.  886,  holding  mortgage  given  to  secure 
money  advanced  not  invalid  under  facts  of  case  by  reason  of  inconsistent 
positions  assumed  by  mortgagee;  Disbrow  v.  Creamery  Pkg.  Mfg.  Ck)., 
110  Minn.  245,  125  N.  W.  119,  holding  demand  valid  independent  of  ill^al 
acts  during  course  of  business;  Stewart  v.  Hutchinson,  120  Mo.  App.  41, 
96  S.  W.  256,  where  money  was  advanced  in  good  faith  to  two  persons, 
but  used  in  gambling  transactions,  and  one  assumed  debt  and  second  gave 
note  to  first,  such  note  was  not  vitiated  by  illegality;  Hatch  v.  Hanson, 
46  Mo.  App.  334,  335,  compelling  return  of  prize  won  in  lottery  to  person 
for  whom  ticket  had  been  bought  by  another;  Monahan  v.  Monahan,  77 
Vt.  143,  70  If.  B.  A.  985,  59  Atl.  172,  impressing  securities  with  truat 
though  placed  in  name  of  defendant  to  avoid  taxation ;  White  v.  Cook,  51 
W.  Va.  217,  90  Am.  St.  Rep.  790,  41  S.  E.  417,  construing  agreement 
between  sheriff  and  deputy  whereby  latter  is  to  do  all  work  in  certain  dis- 
trict and  get  all  fees  and  pay  sheriff  certain  sum  per  year;  Wann  v.  Kelly, 
2  McCrary,  630,  5  Fed.  587,  Willson  v.  Owen,  30  Mich.  476,  Gilliam  v. 
Brown,  43  Miss.  665,  Carkins  v.  Anderson,  21  Neb.  368,  32  N.  W.  157, 
Gregory  v.  Wilson,  36  N.  J.  L.  318,  13  Am.  Rep.  450,  and  McDonald  v. 
Lund,  13  Wash.  418,  421,  422,  43  Pac.  349,  350,  351d,  all  following  rule; 
Robinson  v.  McCracken,  52  Fed.  730,  applying  rule  to -case  of  fraudulent 
contract  of  corporation;  dissenting  opinion  in  Hyer  v.  Richmond  Traction 
Co.,  80  Fed.  848,  26  C.  C.  A.  175,  applying  rule  to  case  of  contract  void 
as  against  public  policy;  Warren  v.  Hewitt,  45  Ga.  508,  an  agent  may 
recover  moneys  advanced  to  his  principal  in  furtherance  of  the  illegal 
object,  where  the  latter,  after  the  advance,  ratifies  the  agent's  act;  State 
V.  Louisiana  State  Bank,  20  La.  Ann.  470,  where  the  transactions  that  were 
illegal  have  become  accomplished  facts,  they  cannot  be  affected  by  any 
action  of  the  courts. 

Distinguished  in  Hallam  v.  Hoffman,  5  Kan.  App.  307,  48  Pac.  603,  hold- 
ing under  facts  of  case,  transactions  were  so  connected  with  illegal  con- 
tract to  suppress  bidding  at  sheriff's  sale  that  no  action  could  be  founded 
thereon;  Feltner  v.  Feltner,  132  Ky.  709,  116  S.  W.  1196,  holding  where 
money  was  paid  over  to  be  held  till  witness  left  State  and  then  to  be  paid  * 
to  witness,  witness  could  not  recover  money  so  paid;  Martin  v.  Seabaugh, 
128  La.  447,  54  South.  937,  holding  suit  to  settle  affairs  of  partnership 
•engaged  in  gambling  not  maintainable;  Citizens'  Nat.  Bank  v.  Mitchell, 
24  Okl.  509,  515,  520,  523,  20  Ann.  Gas.  371,  103  Pac.  729,  732,  734,  735, 
holding  bank  lending  money  in  good  faith  to  perform  illegal  contract  eonld 
recover  same;  Kennedy  v.  Lonabaugh,  19  Wyo.  370,  371,  Ann.  Oas.  191d£, 
133,  117  Pac.  1085,  1086,  holding,  under  facts  of  case,  one  partner  could 
not  recover  from  other  profits  received  in  illegal  transactions,  as  being 
directly  connected  with  illegal  transaction;  Hyer  v.  Richmond  Traction 
Co.,  80  Fed.  845,  26  C.  C.  A.  175,  Mexican  etc.  Banking  Co.  v.  Lichten- 
stein,  10  Utah,  343,  37  Pac.  575,  and  Snell  v.  Dwight,  120  Mass.  17,  all 
holding  that  where  cause  of  action  is  founded  on  illegal  transactions,  there 
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can  be  no  aecounting  for  the  fruits;  Hoffmann  v.  McMullen,  83  Fed.  381, 
45  L.  B.  A.  4101,  28  C.  C.  A.  178,  holding  similarly;  Goodrich  v.  Tenney, 
144  111.  433,  36  Am.  St.  Bep.  466,  19  L.  &.  A.  376,  33  N.  E.  48,  courts  of 
justice  will  not  enforce  illegal  contracts  nor  aid  in  the  division  of  the 
profits  of  an  illegal  transaction  among  associates;  Hallam  v.  Hoffman,  5 
Kan.  App.  307,  48  Pac.  603,  to  same  effect;  Wegner  Bros.  v.  Biering,  65 
Tex.  511,  note  substituted  for  note  founded  on  illegal  consideration  is 
tainted  with  same  vice ;  McMuUen  v.  Hoffman,  174  U.  S.  655,  656,  663,  668, 
43  li.  Ed.  1123,  1124,  19  Sup.  Ct.  845,  848,  850,  holding,  where  two  bidders 
for  public  work  entered  into  a  combination  to  share  profits,  that  it  was  a 
fraud  on  the  public,  and  no  suit  for  division  of  profits  would  be  entertained. 

Contracts  to  stifle  criminal  prosecution.    Note,  37  Am.  Rep.  204. 

Right  of  agent  to  deny  title  of  principal  to  money  or  property  received 
as  agent.    Note,  8  AniL  Ofti.  622. 

Right  of  partner  to  accounting  where  partnership  transactions  are 
illegal.    Note,  18  Ann.  Oas.  409. 

Whether  promise  by  third  party  to  pay  claim  arising  out  of  perform- 
ance of  contract  is  tainted  by  its  illegality.  Note,  28  L.  R.  A. 
(N.  S.)  997. 

Bliare  in  an  awodation  oiganlsed  for  the  purpose  of  fitting  out  an  expedi- 
tlon  against  Qpain,  In  aid  of  Mexico,  although  transaction  Is  Illegal,  may  be 
assigned  to  a  bona  fide  holder,  and  upon  subsequent  acknowledgment  of  the 
Indebtedness  by  Mexico,  the  assignee  becomes  substituted  to  all  the  rights  of 
the  original  shareholder. 

Approved  in  McDonald  v.  Lund,  13  Wash.  418,  421,  422,  43  Pac.  349, 
350,  351,  sustaining  action  for  share  of  proceeds  of  gambling  partnership; 
Hatch  V.  Hanson,  46  Mo.  App.  334,  335,  sustaining  action  for  recovery  of 
moneys  collected  from  lottery ;  McMicken  v.  Perin,  18  How.  510,  15  L.  Ed. 
506,  lender  of  money  borrowed  for  an  illegal  purpose  cannot  plead  that 
fact  and  thereby  retain  possession  of  property  given  as  security;  Hamil- 
ton V.  Wood,  55  Minn.  488,  57  N.  W.  210,  equity  will  not  refuse  to  inter- 
fere merely  because  the  subject  matter  in  respect  to  which  relief  is  asked 
may  have  grown  out  of  a  fraudulent  or  illegal  transaction ;  The  Charles  E. 
Wiswall,  86  Fed.  674,  42  L.  R.  A.  87,  30  C.  C.  A.  339,  the  test  whether  a 
demaird  connected  with  an  illegal  transaction  is  capable  of  being  estab- 
lished at  law  is  whether  the  plaintiff  requires  the  aid  of  the  illegal  trans- 
action to  establish  his  case;  Patty-Joiner  Co.  v.  City  Bank,  15  Tex.  Civ. 
App.  485,  41  S.  W.  177,  holding  similarly;  Kinsman  v.  Parkhurst,  18  How. 
293,  15  L.  Ed.  387,  holding  assignee  of  patent  cannot  resist  suit  for  account- 
ing on  ground  that  patent  was  invalid;  Scheible  v.  Bacho,  41  Ala.  438, 
holding  that,  although  an  act  be  illegal,  those  acts  growing  out  of  it,  done 
without  complicity  in  the  original  illegal  purposes,  will  be  sustained  where 
independent  transactions;  dissenting  opinion  in  Clements  v.  Graham,  24 
La.  Ann.  448,  to  same  effect;  dissenting  opinion  in  Latham  v.  Clarke,  25 
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Ark.  599,  dissenting  opinion  in  Sandidge  v.  Sanderson,  21  La.  Ann.  766, 
McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt.  199,  and  Heckman  v.  Swartz, 
50  Wis.  270,  6  N.  W.  892,  all  argaendo. 

Miscellaneous.  Cited  in  Mayer  v.  White,  24  How.  320,  16  L.  Ed.  658, 
another  branch  of  the  same  litigation;  Union  etc.  R.  R.  Co.  v.  Durant,  95 
U.  S.  579,  24  L.  Ed.  393,  to  point  that  designation  of  person  as  trustee  is 
sufficient  to  put  third  persons  dealing  with  property  upon  inquiry;  with- 
out particular  application,  in  Dent  v.  Ferguson,  132  U.  S.  67,  83  L.  Ed.  248, 
lb  Sup.  Ct.  19,  and  N.  W.  Ins.  Co.  v.  ElUott,  7  Sawy.  22,  5  Fed.  229. 

17  How.  289-2:74,  15  L.  Ed.  185,  WTLLIAMS  ▼.  OIBBE8. 

Where  owner  of  share  In  company  formed  for  mdawfol  purpose  becomes 
insolvent,  share  does  not  pass  to  the  trustee. 

Approved  in  Williams  v.  Gihhes,  20  How.  537,  16  L.  Ed.  1014,  following 
rule. 

Maryland  act  of  1841,  confirming  defective  sales  In  Insolvency  In  certain 
cases,  does  not  cure  a  sale  void  for  want  of  title  in  the  trustee. 

Approved  in  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  802,  holding  gen- 
eral creditor  of  railroad  not  hound  hy  proceedings  by  which  its  property 
was  sold  under  mortgage  foreclosure  to  new  company  consisting  of  same 
stockholders,  or  by  sale  of  unmortgaged  property,  and  could  enforce  judg- 
ment against  new  company;  Union  Trust  Co.  v.  Shoemaker,  258  111.  573, 
101  N.  E.  1053,  where  owing  to  decision  in  replevin  suit  estate  became 
liable  on  replevin  bond  after  distribution,  assets  could  be  pursued  in  hands 
of  heirs  and  legatees. 

In  the  distribution  tn  efaaacery  of  a  common  fund  among  tbe  several 
parties  interested,  an  absent  party  who  had  no  notice  and  was  not  guilty  of  will- 
ful laches,  or  unreasonable  neglect,  will  not  be  concluded  by  the  decree  of  dis- 
tribution from  the  assertion  of  his  rights  by  petition  lagainst  the  trustee  or  in 
case  of  distribution  pursuant  to  an  order  of  court  against  the  distributees. 

Approved  in  Hale  v.  Coffin,  114  Fed.  574,  applying  principle  in  suit 
against  heirs  to  enforce  stockholder's  liability;  Mason  v.  Marine  Ins.  Co., 
110  Fed.  455,  54  L.  R.  A.  700,  49  C.  C.  A.  106,  holding  subrogated  marine  in- 
surers wmy  intervene  and  set  up  claim  to  portion  of  fund  recovered  by 
owner  after  decree  rendered  in  favor  of  such  owners  on  appellate  mandate; 
Central  Trust  Co.  v.  Richmond  etc.  R.  Co.,  105  Fed.  808,  45  C.  C.  A.  60,  hold- 
ing persons  not  parties  to  suit,  who  have  claims  against  property  which 
must  be  sold  therein,  may  be  permitted  to  come  in  at  any  time  before  dis- 
tribution of  proceeds;  Kendall  v.  De  Forest,  101  Fed.  169,  41  C.  C.  A. 
259,  where,  in  action  by  trustee  to  have  new  trustee  appointed  in  his  place, 
he  procured  an  accounting  and  decree  approving  payments  made  to  resid- 
uary legatees  which  depleted  annuity  fund,  annuitants  not  made  parties 
are  not  concluded  thereby;  Taber  v.  Royal  Ins.  Co.,  124  Ala.  688,  26  South. 
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259,  holding  under  policy  requiring  assured  to  give  particular  account  of 
loss  within  thirty  days  after  notice  of  loss^  failure  to  render  such  proof 
is  not  ground  for  forfeiture ;  Huncke  v.  Dold,  7  N.  M.  12,  32  Pac.  47,  hold- 
ing action  by  judgment  creditor  of  an  administrator,  in  nature  of  credi- 
tor's bill,  will  not  lie  against  heir  to  subject  land  of  which  intestate  died 
seised  to  payment  of  judgment ;  Matters  of  Howard,  9  Wall.  185,  19  L.  Ed« 
637,  Martin  v.  Rainwater,  66  Fed.  11,  5  C.  C.  A.  398,  Burke  v.  Short,  79 
Fed.  8,  24  C.  C.  A.  422,  and  Continental  Bank  v.  Heilman,  81  Fed.  42,  all 
following  rule;  Continental  Bank  v.  Heilman.  86  Fed.  516,  30  C.  C.  A.  232, 
Collamore  v.  Wilder,  19  Kan.  80,  Public  Works  v.  Columbia  College,  17 
Wall.  531,  21  K  Ed.  692,  Thompson  v.  Reno  Sav.  Bank,  19  Nev.  292,  9  Pac, 
882,  and  Pierce  v.  Calhoun,  59  Mo.  275,  satisfactory  excuse  must  be  given 
for  failure  to  present  claim  before  distribution;  Pulliam  v.  Pulliam,  10 
Fed.  74,  Fed.  Cas.  11,463a,  refunding  may  be  compelled  after  distribution ; 
Johnson  v.  Culbertson,  79  Fed.  5,  creditor  of  deceased  debtor  must  after- 
distribution  seek  his  remedy  in  equity;  Bickford  v.  McComb,  88  Fed.  432, 
failure  of  resident  creditor  to  file  claims  against  insolvent  for  ten  years 
is  inexcusable  negligence;  Moran  v.  Hagerman,  64  Fed.  505,  12  C.  C.  A. 
239,  holding  bondholders  represented  by  trustee  are  not  parties  to  decree, 
so  far  as  trustee  acts  without  the  scope  of  his  ])owers;  Glenn  v.  Farmers' 
Bank,  80  N.  C.  100,  a  creditor  of  an  insolvent  bank,  who  failed  to  present 
his  claim  before  time  limited,  and  was  not  guilty  of  laches,  is  entitled  to 
prove  his  claim  afterward;  Flash  v.  Wilkerson,  22  Fed.  691,  discussing 
general  remedial  powers  of  equity  courts  in  creditors'  suits ;  Hunt  v.  Fisher, 
29  Fed.  807,  discussing  equitable  interference  in  case  of  judicial  sales; 
Bush  V.  Glover,  47  Ala.  174,  collecting  authorities  on  what  constitutes  "ex- 
ercise of  jurisdiction";  Bedford  Quarries  v.  Thomlinson,  95  Fed.  211,  36 
C.  C.  A.  272,  discussing  jurisdiction  of  equity  to  subject  assets  of  deceased 
debtor  to  payment  of  debts. 

Distinguished  in  George  v.-  St.  Louis  etc.  Ry.  Co.,  44  Fed.  122,  in  suit 
by  judgment  creditors  to  reach  property  that  could  not  be  effectively 
reached  by  execution. 

Remedy  of  distributee  as  to  accounting  without  notice  to  or  appear- 
ance by  him.    Note,  63  L.  B.  A.  104. 

Where  no  distribution  haa  been  made  undar  onler  of  court,  Mil  will  lie 
against  executor  to  recover  fond  which  has  come  into  his  hands. 

Approved  in  Williams  v.  Gibbes,  20  How.  541,  15  L.  Ed.  1015,  following 
rule. 

Miscellaneous.  Cited  on  subsequent  appeals  in  same  litigation  in  20 
How.  536,  15  L.  Ed.  1013,  and  In  the  Matters  of  Howard,  9  Wall.  185, 
19  L.  Ed.  637;  without  particular  application,  in  Hall  v.  Sullivan  R.  R. 
Co.,  11  Fed.  Cas.  26L 
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.17  How.  274-276,  15  L.  Ed.  148,  OOODZNO  ▼.  OUVEB. 

Cited  in  Mayer  v.  White,  24  How.  320,  322,  16  K  Ed.  658,  659,  another 
branch  of  the  same  litigation;  Hall  v.  Sullivan  R.  R.  Co.,  11  Fed.  Cas. 
261,  to  same  effect  as  Williams  v.  Gibbes,  ante. 

17  How.  276-282,  16  L.  Ed.  101,  STAFFOBD  ▼.  UNION  BANS  OF  LOUISIANA. 

It  iB  dnty  of  district  Jndge,  npon  allowing  an  appeal,  to  take  security  on 
api>eal  in  sum  decreed.  ' 

Approved  in  Stafford  v.  New  Orleans  etc.  Banking  Co.,  17  How.  283, 
15  L.  Ed.  102,  and  French  v.  Shoemaker,  12  Wall.  99,  20  L.  Ed.  271,  indem- 
nity must  be  for  the  whole  amount  of  the  judgment,  including  damages 
for  the  delay,  and  costs  and  interest  on  the  appeal. 

WBere  the  district  Judge,  in  allowing  an  appeal,  fails  to  take  secnxitj  on 
tbe  appeal  in  the  som  decreed,  appellant  is  not  entitled  to  a  supersedeas  of  any 
proceea  neceasaiy  to  carry  the  decree  into  eilect. 

Approved  in  Bradley  v.  Gait,  5  Mackey  (D.  C),  321,  and  Bradley  v. 
Gait,  7  Mackey  (18  D.  C),  616,  both  holding  on  appeal  to  Supreme  Court 
after  fixing  supersedeas  bond,  court  had  no  jurisdiction  to  increase  bond; 
McLane  v.  Cropper,  5  App.  D.  C.  296,  holding  pendency  of  writ  of  error 
in  estate,  proceeding  did  not  operate  as  supersedeas  so  as  to  prevent  dis- 
tribution of  estate;  Stafford  v.  New  Orleans  etc.  Banking  Co.,  17  How. 
283, 15  L.  Ed.  102,  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall.  430,  22  L.  Ed. 
44,  and  Ex  parte  Sibert,  67  Ala.  352,  all  following  rule. 

Criticised  in  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387,  27  K  Ed.  618, 
2  Sup.  Ct.  919,  stating  rule  of  principal  case  has  been  modified  and  over- 
ruled. 

Where  Districl  Court  refuses  to  carry  decree  into  effect,  no  snAcient  se- 
curity having  been  given  to  entitle  appeUaAt  to  a  inpersedeas,  mandamus  will 
issue  to  compel  the  judge  to  carry  the  decree  into  effect. 

Approved  in  Garfield  v.  United  States,  30  App.  D.  C.  187,  holding  man- 
damus lay  to  compel  delivery  of  patent  by  Secretary  of  Interior  to  Indian 
allottee ;  Stafford  v.  New  Orleans  etc.  Banking  Co.,  17  How.  283,  15  L.  Ed. 
102,  and  Ex  parte  Bradley,  7  Wall.  376,  19  L.  Ed.  218,  Supreme  Court  has 
authority  to  issue  writs  of  mandamus ;  Lake  v.  Lake,  17  Nev.  240,  30  Pac. 
881,  so  has  State  Supreme  Court;  Bledsoe  ▼.  International  Ry.  Ce.,  40  Tex. 
593,  to  same  effect. 

Where  security  given  is  sui&cient  to  bring  the  cause  before  the  Supreme 
Court  hy  appeal,  though  not  to  suspend  execution,  appeal  will  not  be  dismissed. 
Approved  in  Stafford  v.  New  Orleans  etc.  Banking  Co.,  17  How.  283, 
15  L.  Ed.  102,  following  rule. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  860,  868. 
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17  How.  28S-28i,  15  L.  Ed.  102,  8TA7FOBD  ▼.  NEW  0BXA4N8  ETC.  BANK- 
INO  CO. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Sn* 
preme  Court  for  review.    Note,  66  L.  B.  A.  863. 

17  How.  284-814,  15  I..  Ed.  102,  XTNITED  STATES  ▼.  OUTHEIE. 

Mandamus  having  been  refused  In  court  below,  questlom  was  reviewed  in 
Supreme  Court  on  writ  of  error. 

Cited  in  Ex  parte  De  Groot,  6  Wall.  497,  18  L.  Ed.  888,  as  authority  for 
proposition  that  writ  of  error  is  proper  procedure,  where  mandamus  re- 
fused below. 

There  is  no  power  in  the  Federal  courts  to  command  the  withdrawal  of  a 
sum  of  money  from  the  United  States  treasury  to  be  applied  in  satisfaction  of 
a  controverted  claim  against  the  United  States,  such  as  payment  of  salary  of 
district  Judge  removed  by  the  President. 

Approved  in  Mississippi  v.  Durham,  4  Mackoy  (D.  C),  238,  holding 
mandamus  did  not  lie  against  treasury  officer  refusing  to  allow  and  pay 
claim;  United  States  v.  Windom,  8  Mackey  (D.  C),  67,  holding  mandamus 
lay  to  compel  payment  of  adjtidicated  claim  for  which  appropriation  had 
been  made. 

Denied  in  Weeks  v.  Gamble,  13  Fla.  23,  24,  holding,  where  provision  is 
made  by  law  for  salary  of  an  officer,  controller  may  be  compelled  hy  man- 
damus to  draw  his  warrant. 

Mandamus  extends  only  to  such  acts  as  are  purely  ministerlaL 
Approved  in  South-  Dakota  v.  North  Carolina,  192  U.  S.  286,  319,  48 
L.  Ed.  448,  24  Sup.  Ct.  276,  upholding  Supreme  Court's  jurisdiction  over 
action  hy  one  State  against  another  to  enforce  foreclosure  and  sale  of 
security  for  bonds  of  another  State  in  case  of  nonpayment  of  such  bonds, 
when  security  is  waived  by  debtor  State;  Kimberlin  v.  Commissioner  of 
Five  Civilized  Tribes,  104  Fed.  658,  44  C.  C.  A.  109,  holding  mandamus  does 
not  lie  to  compel  commission  of  five  civilized  tribes  to  enroll  applicant 
whose  claim  to  citizenship  had  been  denied;  State  v.  Bolte,  151  Mo.  371, 
74  AnL  St.  Eep.  543,  52  S.  W.  265,  holding  mandamus  does  not  lie  to  compel 
presiding  officer  of  legislative  body  who  has  ruled  that  bill  is  lost,  and  who 
is  sustained  by  body  over  which  he  presides,  to  compel  him  to  treat  bill 
as  passed;  Norris  v.  Cross,  25  Okl.  311,  105  Pac.  1009,  holding  writ  lay 
to  compel  Secretary  of  State  to  perform  ministerial  duties  relating  to  ref- 
erendum petitions;  United  States  v.  Seaman,  17  How.  230,  15  L.  Ed.  227, 
Gaines  v.  Thompson,  7  Wall.  352,  19  L.  Ed.  65,  Secretary  v.  McGarrahan, 
9  Wall.  312,  19  L.  Ed.  583,  Carrick  v.  Lamar,  116  U.  S.  426,  29  L.  Ed. 
678,  6  Sup.  Ct.  425,  United  States  v.  Black,  128  U.  S.  48,  32  L.  Ed.  357, 
9  Sup.  Ct.  15,  United  States  v.  Lamoiirt,  155  U.  S.  308,  39  L.  Ed.  163, 
15  Sup.  Ct.  98,  Hough  v.  Western  Transportation  Co.,  1  Biss.  429,  Fed. 
Cas.  6724,  Freeman  v.  Selectmen^  34  Conn.  416,  American  Casualty  Co.  v. 
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Fyler,  60  Conn.  462,  25  Am.  St.  Rep.  342,  22  Ail.  495,  White's  Creek  Co. 
V.  Marshall,  2  Baxt.  123,  U^ited  States  v.  Windom,  137  U.  S.  643,  84  L.  Ed. 
814«  11  Sup.  Ct.  199,  all  following  rule;  Ex  parte  Thompson,  52  Ala.  101, 
Taylor  v.  Kolb,  100  Ala.  606,  13  South.  780,  Kuechler  v.  Wright,  40  Tex. 
631,  672,  687,  and  McCauley  v.  Brooks,  16  Cal.  42,  61,  analyzing  principal 
case  and  issuing  writ  to  compel  State  controller  to  sign  warrant;  Bryan 
V.  Cattell,  15  Iowa,  546,  ruling  similarly;  Noble  v.  Union  River  etc.  R.  R. 
Co.,  147  U.  S.  17i,  37  L.  Ed.  126,  13  Sup.  Ct.  272,  holding  injunction  will 
lie  in  analogous  cases ;  Chaff raix  v.  Board  of  Liquidation,  11  Fed.  645, 
State  officers  may  be  enjoined  from  diverting  fund  set  apart  for  specific 
purpose;  Gurnee  v.  Spear,  68  6a.  ^^4,  refusing  mandamus  against  State 
treasurer,  where  proper  appropriation  had  not  been  made  and  proper 
warrants  drawn  and  countersigned. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  departments. 
Note,  52  L.  B.  A.  (N.  8.)  420. 

MandamuB  will  not  He  where  right  of  Judgment  or  decision  rests  with 
officer. 

Approved  in  State  v.  Hurley,  13  Conn.  538,  48  Atl.  218,  holding  where 
council  established  building  line  which  was  acquiesced  in  for  years,  man- 
damus does  not  lie  to  compel  building  commission  to  permit  erection  of 
building  within  line,  where  only  allegation  is  that  line  was  illegally  estab- 
lished; United  States  v.  Boutwell,  3  McAr.  (D..C.)  182,  holding  mandamus 
would  not  issue  to  compel  drawing  of  warrant  where  act  involved  discre- 
tion of  Secretary  of  Treasury;  Board  of  Trustees  v.  McCrory,  132  Ky. 
93,  21  L.  R.  A.  (N.  S.)  588,  116  S.  W.  328,  holding  mandamus  did  not  lie 
to  control  action  of  trustees  of  pension  fund  on  application  for  pension; 
State  V.  Burke,  33  La.  512,  denying  mandamus  against  officers  where  it  is 
in  effect  suit  against  State;  State  v.  Savage,  65  Neb.  772,  91  N.  W!  730, 
denying  mandamus  to  compel  board  of  equalization  to  reassess  property 
of  railroad,  telegraph  and  sleeping-car  companies;  State  v.  Kendall,  15 
Neb.  267,  18  N.  W.  87,  in  awarding  contract  for  erection  of  State  capitol, 
board  of  public  lands  and  buildings  exercised  judgment,  and  cannot  b^ 
controlled  by  mandamus;  State  v.  Marron,  18  N.  M.  450,  50  L.  R.  A. 
(N.  S.)  274,  137  Pac.  853,  holding  mandamus  would  not  issne  to  compel 
investment  of  permanent  school  funds  in  particular  manner;  People  v. 
Leonard,  74  N.  Y.  445,  denying  mandamus  to  compel  overseer  of  poor  to 
prosecute  to  judgment  action  for  penalties  for  nonobeervance  of  law  re- 
quiring innkeepers  to  put  up  proper  signs,  where  action  was  commenced  and 
stipulation  made  for  delay  with  view  to  compromise;  Burton  v.  Furmau, 
115  N.  C.  169,  20  S.  E.  444,  denying  mandamus  to  compel  auditor  to  pay 
balance  claimed  by  attorneys  for  services  in  action  against  railroad  to 
recover  back  taxes,  since  code  invests  auditor  with  discretion  in  payment 
of  claims;  Brown  v.  Turner,  70  N.  C.  105,  mandamus  is  not  appropriate 
remedy  to  determine  question  of  right  or  title  to  office;  Dunham  y.  Ardery, 
43  Okl.  635,  L.  R.  A.  1915B,  232,  143  Pac.  337,  holding  mandamiis  would 
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not  issue  to  eompel  city  clerk  to  act  on  petitions  for  reeall  when  examin- 
ation of  pe^tions  involved  exercise  of  discretion ;  State  v.  Vemer,  30  S.  C. 
2S0,  9  S.  E.  lUf  pension  board  cannot  be  controlled  by  mandamus  in  pay- 
ment of  claims ;  United  States  v.  Windom,  137  U.  S.  643,  34  L.  Ed.  814, 
11  Sup.  Ct.  199,  denying  mandamus  to  compel  Secretary  of  Treasury  to 
issue  draft  for  labor  and  materials  where  petitioner  refused  to  perform 
conditions  of  draft;  United  States  v.  Seaman,  17  How.  230,  15  L.  Ed. 
227,  refusing  to  review  action  of  superintendent  of  public  printing,  where 
law  reposed  discretion  to  act;  Qaines  v.  Thompson,  7  Wall.  352,  19  L.  Ed. 
66,  refusing  to  review  action  of  Secretary  of  Interior  in  canceling  entry 
for  land;  Freeman  v.  Selectmen,  34  Conn.  416,  refusing  to  control  action 
of  selectmen  in  deciding  upon  qualifications  of  persons  applying  to'  be 
admitted  as  electors;  Seymour  v.  Ely,  37  Conn.  108,  refusing  to  control 
action  of  superintendent  of  highways;  Secretary  v.  McGarrahan,  9  Wall. 
312,  19  If.  Ed.  583,  mandamus  will  not  lie  to  compel  Secretary  of  the  In- 
terior to  issue  patent  ;'Carrick  v.  Lamar,  116  U.  S.  426,  29  L.  Ed.  678, 
6  Sup.  Ct.  425,  nor  to  compel  Secretary  of  Interior  to  cause  survey  to  be 
made  of  an  island  in  the  Mississippi;  United  States  v.  Black,  128  U.  S. 
48,  32  L.  Ed.  357,  9  Sup.  Ct.  15,  nor  to  compel  Secretary  of  Interior  to 
increase  pension ;  United  States  v.-  Lamont,  155  U.  S.  308,  39  L.  Ed.  163, 
15  Sup.  Ct.  98,  nor  to  compel  the  Secretary  of  War  to  sign  a  second  con- 
tract with  one  already  bound  to  the  United  States  on  different  terms; 
Hough  V.  Western  Transp.  Co.,  1  Biss.  429,  Fed.  Cas.  6724,  nor  to  compel 
a  State  court  to  transfer  a  cause  to  a  Federal  court;  Ex  parte  Echols,  39 
Ala.  700,  88  Am.  Dec.  751,  nor  to  compel  speaker  of  State  House  of 
Representatives  to  send  to  the  Senate  a  bill  alleged  to  have  passed  the 
House;  Ex  parte  Thompson,  52  Ala.  101,  nor  to  compel  a  judge  to  ap- 
prove an  official  bond;  Taylor  ▼.  Kolb,  100  Ala.  606,  13  South.  780,  nor 
to  control  action  of  election  board;  American  etc.  Security  Co.  v.  Fyler, 
60  Conn.  459,  25  Am.  St.  Bep.  339,  22  Atl.  494,  nor  to  compel  insurance 
commissioner  to  admit  a  foreign  insurance  company;  Bledsoe  v.  Interna- 
tional Ry.  Co.,  40  Tex.  560,  664,  mandamus  will  not  lie  against  controller 
of  State  in  respect  to  executive  act;  Van  Antwerp  v.  Hulburd,  7  Blatchf; 
433,  Fed,  Cas.  16,826,  suit  in  equity  cannot  be  brought  by  a  private  person 
to  control  the  administration  of  one  of  tfie  executive  departments  of  the 
government;  Nougues  v.  Douglass,  7  Cal.  71,  80,  Houston  etc.  Ry.  Co.  v. 
Randolph,  24  Tex.  341,  342;  dissenting  opinion  in  State  v.  Rotwitt.  15 
Mont.  45,  37  Pac.  851,  and  Keenan  v.  Perry,  24  Tex.  261,  all  arguendo. 

Mandamus  is  not  a  leiral  remedy  to  try  title  to  office. 
Approved  in  Territory  v.  Armijo,  14  N.  M.  214,  217,  89  Pac.  270,  271, 
holding  Governor  had  no  power  to  remove  officer  elected  under  law  of 
territory;  Anderson  v.  Colson,  1  Neb.  173,  Brown  v.  Turner,  70  N.  C.  105, 
Lynde  v.  Dibble,  19  Wash.  330,  53  Pac.  371,  and  In  re  Yancey,  28  Fed.  449, 
title  of  appointee  to  office  is  not  proper  subject  of  inquiry  in  mandamus 
proceeding. 
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Limited  in  Weeks  v.  Gamble,  13  Fla.  26,  holding  eourt  may  determine 
whether  officer's  appointment  is  void  where  there  ia  no  other  incumbent 
exercising  its  functions  by  color  of  right. 

President  has  no  power  to  remove  a  territorial  judge. 

Approved  in  Parsons  v.  United  States,  167  U.  S.  336,  42  L.  Ed.  189, 
17  Sup.  Ct.  884,  as  showing  an  exception  to  general  acquiescence  in  the 
power  of  the  President  to  remove  from  office;  dissenting  opinion  in  Mc- 
AlUster  v.  United  States,  141  U.  S.  193,  36  L.  Ed.  699,  11  Sup.  Ct.  966, 
arguing  President  has  no  power  to  suspend  from  office  the  district  judge 
of  Alaska;  United  States  v.  Avery,  Deady,  208,  Ted.  Cas.  14,481,  power 
of  removal  has  been  conceded  to  the  President  by  Congress;  Case  of  Dis- 
trict Attorney  of  the  United  States,  7  Fed.  Cas.  737,  discussing  tenure  of 
office  act ;  People  v.  Jewett,  6  Cal.  292,  holding  €k>vernor  of  State  may  not 
rumove  notary. 

Right  of  appointing  power  to  remove  officer-  when  term  of  office  is 
fixed.    Note,  Ann.  Oaa.  1914B,  525. 

Miscellaneous.    Cited  in  Welbom  v.  Akin,  44  Ga.  425,  erroneously. 

17  How.  815-322,  15  L.  Ed.  77,  GLARE  Y.  OLABK. 

Wliere  bankrupt  contrived  in  his  schedule  to  conceal  the  value  of  claim 
whicb  he  had  pending  against  foreign  government,  so  that  assignee  reported 
it  of  no  value,  and  subsequently  sold  it  'for  nominal  sum  to  sister  of  bankrupt, 
who  conveyed  it  to  him,  the  purchase  was  fraudulent. 

Approved  in  Citizens'  Loan  Assn.  v.  Boston  etc.  R.  R.,  196  Ma.ss.  532, 
124  Am.  St.  Rep.  584,  18  Ann.  Oas.  865,  14  L.  R.  A.  (N.  8.)  1025.  82  N.  £. 
698,  holding  assignment  of  wages  to  accrue,  made  before  bankruptcy  to 
secure  valid  debt,  could  be  enforced  after  discharge  by  assignee  who  did 
not  prove  debt  in  bankruptcy;  dissenting  opinion  in  Harmon  v.  Dothan 
Nat.  Bank,  186  Ala.  393,  64  South.  632,  majority  upholding  sale  of  prop- 
erty of  bankrupt  on  foreclosure  of  mortgage  for  small  portion  of  actual 
value;  Winkler  v.  Studebaker  Bros.  Mfg.  Co.,  105  Fed.  191,  ai^endo. 

Distinguished  in  In  re  Wiseman,  159  Fed.  239,  holding  delay  of  trustee 
to  prosecute  claim  when  uncoUectible  did  not  constitute  abandonment; 
Phelps  V.  McDonald,  2  McAr.  (D.  C.)  388,  holding  claim  worthless  when 
scheduled  and  sold  by  assignee,  but  which  afterward  became  valuable  by 
reason  of  treaty  with  Great  Britain,  was  not  affected  in  hands  of  pur- 
chaser from  assignee.  s 

Under  act  of  1849,  respecting  Mexican  claims,  all  persons  flitimi^g  title  to 
money  not  awarded  in  their  own  names,  might  notify  the  Secretary  of  the^ 
Treasury  of  their  intention  to  contest,  and  it  became  the  duty  of  the  treasurer 
to  detain  the  money. 

Approved  in  United  States  v.  Wyman,  2  Mackey  (D.  C),  383,  384,  hold- 
ing assets  of  deceased  nonresident  due  from  United  States  were  subject 
to  control  of  administrator  appointed  by  Orphans'  Court  of  District  of 
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Columbia,  who  could  eolleci  same  from  treasury;  United  States  v.  Lee,  106 
U.  S.  239,  27  K  E<L  188,  1  Sup.  Ct.  276,  as  illustration  of  ease  where 
United  States  has  permitted  suit  to  be  brought  against  it ;  Briggs  v.  Light- 
Boats,  11  Allen,  177,  to  similar  effect;  Calder  v.  Henderson,  54  Fed.  807, 
4  C.  C.  A.  684,  referring  to  injunction  against  treasurer. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Wyman,  2 
Mackey  (D.  C),  402,  majority  holding  administrator  of  local  assets  ap- 
pointed by  Orphans'  Court  of  District  of  Columbia  could  receive  and 
administer  moneys  owing  nonresidenl  by  United  States. 

Discharge  tn  bankruptcy  discharges  bankrupt  personally,  and  also  his 
fniore  acquisitions,  but  the  property  and  rights  of  property,  and  rights  wbich 
Tested  in  the  assignee,  remain  subject  to  the  creditors. 

Approved  in  In  re  Home  Discount  Co.,  147  Fed.  548,  bankrupt's  dis- 
charge avoids  assignment  of  future  wages  given  to  secure  provable  debt 
earned  after  filing  of  petition;  Sessions  v.  Romadka,  145  U.  S.  40,  36 
L.  Ed.  618,  t2  Sup.  Ct.  801,  where  the  existence  of  property  has  been 
fraudulently  eoneealed  until  after  discharge,  it  is  possible  for  bankruptcy 
court  to  reopen  the  case  and  vacate  the  discharge;  May  v.  New  Orleans 
etc.  R.  R.  Co.,  44  La.  Ann.  454,  10  South.  772,  holding  title  of  assignee  can- 
not be  divested  by  any  act  of  bankrupt.  . 

After  death  of  assigxiee,  any  creditor  may  bring  a  bill  to  detain  a  fond 
for  the  creditors  generally,  to  be  administered  by  an  assignee  to  be  subse- 
quently appointed  by  the  bankruptcy  court. 

Approved  in  In  re  Herdic,  40  Fed.  361,  approving  procedure  in  principal 
ease;  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  256,  Fed.  Cas. 
8541,  discussing  injunctiAi  against  government  where  title  to  money  is  in 
eontroversy. 

Subsequently  appointed  assignee  is  proper  party  complainant  in  bill 
brought  by  creditor  subsequent  to  the  decease  of  the  original  assignee  and 
before  his  place  is  filled  by  appointment. 

Distinguished  in  Glenny  v.  Langdon,  98  U.  S.  23,  25  L.  Ed.  44,  holding 
property  fraudulently  concealed  can  only  be  recovered  by  .creditors  through 
instrumentality  of  assignees. 

Provision  of  statute  requiring  suits  by  or  against  assignee  to  be  brougbt 
within  two  years  after  accrual  of  cause  of  action  relates  to  suits  by  or  against 
the  assignee  with  respect  to  parties  other  than  the  bankrupt. 

Approved  in  Phelps  v.  McDonald,  99  U.  S.  306,  25  L.  Ed.  475,  Dushane 
V.  Beall,  161  U.  S.  515,  40  L.  Ed.  792,  16  Sup.  Ct.  638,  Scott  v.  Devlin,  89 
Fed.  977,  and  Minot  v.  Tappan,  127  Mass.  339,  a  bill  in  equity  brought  by 
trustees  under  a  will  to  obtain  instructions  of  the  court  where  the  assignee 
of  one  of  the  heirs  was  made  a  party  is  not  within  the  statute;  Bowen  v. 
Delaware  etc.  R.  R.  Co.,  153  N.  T.  488,  489,  60  Am.  St  Rep.  676,  676,  47' 
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N.  E.  911,  nor  to  an  action  of  ejectment  against  a  defendant  who  has 
entered  since  title  vested  in  assignee  in  bankruptcy. 

Distinguished  in  Leech  ▼.  Dawson,  23  Fed.  656,  657,  holding  that  action 
by  assignee  i^^ainst  bankrupt  to  recover  land  fraudulently  claimed  as 
homestead  is  within  the  statute. 

Miscellaneous.  Cited  in  Booth  v.  Clark,  17  How.  329,  15  L.  Ed.  167,  and 
Clark  V.  Hackett,  1  Black,  79,  17  L.  Ed.  70,  other  branches  of  the  same  liti- 
gation; Phelps  V.  McDonald,  99  U.  S.^07,  25  L.  Ed.  476,  remarking,  where 
contest  is  between  bankrupt  and  assignee,  touching  a  fund  in  the  treasury, 
derived  from  a  foreign  government,  the  secretary,  though  not  a  party,  was 
enjoined  from  paying  it  over  pending  the  controversy  (see  99  U.  S.  308, 
25  L.  Ed.  476) ;  dissenting  opinion  in  Merchants'  Nat.  Bank  v.  McLeod,  38 
Ohio  St.  185,  and  Beeson  v.  Shively,  28  Kan.  580;  erroneously  in  Graydon 
V.  Church,  7  Mich.  53;  should  cite  succeeding  case. 

17  How.  322-340,  15  L.  Ed.  164,  BOOTH  T.  OLAEK. 

Assignee  in  bankruptcy  is  vested  wltb  title  to  pr<verfey  and  can  sua  in, 
foreign  jurisdiction  in  relation  tbereto.  - 

Approved  in  Qoss  v.  Carter,  156  Fed.  750,  84  C.  C.  A.  402,  Converse  v. 
Mears,  162  Fed.  772,  Irvine  v.  Bankard,  181  Fed.  209,  Irvine  v.  Elliott, 
203  Fed.  106,  Converse  v.  Hamilton,  224  U.  S.  257,  260,  Ann.  Gas.  191SD, 
1292,  56  L.  Ed.  754,  755,  32  Sup.  Ct.  415,  and  Bernheimer  v.  Converse,  206 
U.  S.  534,  51  L.  Ed:  1176,  27  Sup.  Ct.  755,  all  holding  receiver  to  collect 
statutory  liability  of  stockholders  was  quasi  assignee  and  could  sue  in 
foreign  jurisdiction. 

Beceiven  appointed  in  creditors'  siilta  have  no  V^wem  except  socli  as  are 
conferred  upon  them  by  tbe  order  of  appointment  and  tbe  coarse  and  practice 
of  the  court. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  577,  49 
L.  Ed.  1169,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  be  empowered 
by  appointing  court  to  sue  in  foreign  jurisdiction  to  realize  its  assets; 
Spring  Valley  Water  Co.  v.  San  Francisco,  225  Fed.  731,  holding  money 
deposited  with  btinks  as  receivers  pending  determination  of  water  rates 
was  taxable,  and  court  could  direct  receiver  to  pay  taxes;  In  re  Builders' 
Lumber  Co.,  148  Fed.  249,  denying  purchase  money  lien  of  claimant  who 
had  sold  property  to  receiver  under  conditional  sale;  Detroit  etc.  B.  R.  Co. 
V.  Campbell,  140  Mich.  391,  103  N.  W.  859,  existence  of  receiver  of  rail- 
road appointed  on  creditor's  bill  does  not  divest  corporation  of  right  to 
condemn  land  for  right  of  way;  Blair  v.  Core,  20  W.  Va.  268,  special  com- 
missioner appointed  by  court  to  make  sale  of  lands  and  take  bonds  for 
deferred  payments  has  no  authority  to  collect  sale  bonds  unless  court  order 
gives  him  such  aut^prity,  Loney  v.^  Penniman,  43  Md.  132,  and  Davis  v. 
Snead,  33  Gratt.  709,  both  holding  receiver  who  has  sold  property  under 
decree  of  court  of  equity  and  taken  a  bond  to  secure  purchase  money  is 
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not  a  creditor  within  the  meaning  of  Virginia  statute  authorizing  surety 
on  bond  to  notify  creditor  to  sue  thereon;  Blair  v.  Core,  20  W.  Va.  268, 
holding  receiver  authorized  to  take  bond  has  no  authority  to  sue  on  it 
unless  specially  given;  Pendleton  v.  Russell,  144  U.  S.  645,  36  L.  Ed.  576, 
12  Sup.  Ct.  745,  receiver  cannot  take  charge  of  any  proceeding  in  a  foreign 
jurisdiction  without  express  authority  of  the  court  whose  officer  he  was; 
Porter  v.  Sabin,  149  U.  S.  479,  37  L,  Ed.  818,  13  Sup.  Ct.  1010,  court  admin- 
isters the  estate  through  the  receiver  as  its  officer;  Bank  of  Bethel  v.  Pah- 
quioque  Bank,  14  Wall.  401,  20  L.  Ed.  845,  arguendo. 

Becel¥er  is  oiflLcer  of  the  court,  and  it  li  the  court  Itself  which  has  tha 
care  of  the  property  In  dispute. 

Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  370,  371,  IS  Ann. 
Gas.  1155,  52  L.  Ed.  533,  28  Sup.  Ct.  406,  holding  liabiUties  incurred  by 
receiver  chargeable  on  property  in  custody  of  court;  Porter  v.  Sabin,  149 
U.  S.  479,  37  L.  Ed.  818,  13  Sup.  Ct.  1010,  after  appointment  of  receiver, 
stockholders  in  corporation  cannot  bring  suit  against  officers  in  Federal 
court  for  fraudulent  misappropriation  of  property,  without  making  re- 
ceiver, as  well  as  corporation,  party  to  suit,  although  State  court  has 
denied  petition  of  receiver  to  bring  ami  and  application  of  stockholder  to 
make  him  party;  Durand  &  Co.  v.  Howard  &  Co.,  216  Fed.  589,  L.  B.  A. 
1915B,  998,  132  C.  C.  A.  589,  holding  court  had  discretion  to  determine 
claims  against  receiver  appointed  by  it;  Smith  v.  Jones  Lumber  etc.  Co., 
200  Fed.  651,  holding  judgments  against  receiver  payable  only  out  of  funds^ 
in  his  hands; -Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
728,  117  C.  C.  A.  503,  holding  receiver  taking  possession  of  leasehold  estate 
did  not  become  assignee  of  term;  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed. 
870,  115  C.  C.  A.  527,  holding  District  Court  had  jurisdiction  to  hear  and 
determine  claims  against  property  taken  as  property  of  bankrupt  in  its 
district  by  receiver  appointed  in  exercise  of  ancillary  jurisdiction;  Waters 
V.  Shinn,  178  Fed.  355,  holding  though  receiver  did  not  take  actual  posses- 
sion of  realty,  it  was  in  custody  of  court,  and  ejectment  could  not  be  main- 
tained against  tenant  of  receiver;  Metropolitan  Trust  Co.  v.  North  Carolina 
Lumber  Co.,  162  Fed.  179,  holding  receiver  in  suit  to  foreclose  mortgage 
on  property  of  corporation  could  not  except  to  report  of  master  as  to  rights 
of  mortgagees  and  other  creditors ;  Hurley  v.  Devlin,  151  Fed.  925,  holding 
bankruptcy  court  could  determine  dower  interest  of  widow  in  pi;operty  of 
deceased  bankrupt;  Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  99  Fed.  494, 
39  C.  C.  A.  609,  holding  where  receiver's  appointment  was  regular  and  in 
matter  over  which  court  had  taken  jurisdiction  and  receiver  embezzles 
property,  his  sureties  are  liable  though  bill  under  which  he  was  appointed 
is  dismissed  for  want  of  jurisdiction;  Young  v.  Aronson,  27  Fed.  242,  in 
proceedings  supplementary  to  execution  of  judgment,  Federal  court  is  nol 
bound  to  appoint  same  person  as  receiver  appointed  in  similar  prior  pro- 
ceeding in  State  court;  Andrews  v.  Smith,  5  Fed.  837,  19  Blatchf.  104, 
receivership  in  State  court  having  practically  ceased  prior  to  period  of 
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accounting  claimed  in  this  case,  and  parties  not  being  same,  pendency  of 
such  proceedings  would  not  bar  this  suit;  Ocean  S.  S.  Co.  v.  Wilder,  107 
Qa.  229,  33  S.  E.  182,  steamship  company  was  not  liable  for  damages  for 
conversion  of  property  received  for  transportation  by  receivers  operating 
line  under  orders  of  court;  State  Central  Sav.  Bank  v.  Ball-Bearing  Chain 
Co.,  118  Iowa,  703,  92  N.  W.  713,  holding  where  corporation  receiver, 
ordered  to  sell  machines  and  hold  proceeds  subject  to  certain  liens,  dis- 
regards orders  of  court  and  pays  out  proceeds  for  operating  expenses,  he 
is  chargeable  with  fair  value  of  property;  Carlson  v.  City  Savings  Bank, 
91  Neb.  793,  137  N.  W.  853,  holding  receiver  in  collecting  rents  on  prop- 
erty was  agent  of  court;  Praeger  v.  Emerson-Brantingham  Implement  Co., 
122  Md.  310,  89  Atl.  503,  holding  receiver  was  not  bona  fide  purchaser; 
Davis  V.  Snead,  33  CLratt.  709,  receiver  appointed  by  court  to  collect  pur- 
chase money  of  lands  sold  by  him  as  commissioner  under  previous  decree 
and  for  which  he  had  taken  bond  with  surety  to  himself  as  commissioner, 
is  not  creditor  in  sense  of  statute  to  whom  surety  on  bond  may  give  notice 
to  bring  suit  upon  it;  Perego  v,  Bonesteel,  5  Biss.  69,  Fed.  Cas.  10,977, 
holding  property  in  hands  of  receiver  not  subject  to  attachment;  Gaither 
V.  Stockbridge,  67  Md.  225,  9  Atl.  633,  holding  receiver  is  not  assignee  of 
property  and  incurs  no  liability  for  rent;  BfeU  v.  American  Protective 
League,  163  Mass.  563,  47  Am.  8t.  Bep.  484,  28  L.  B.  A.  455,  40  N.  E.  859, 
receiver  does  not  become  assignee  of  the  term  of  the  lease;  Bowman  v. 
Harris,  95  Fed.  918,  holding  court  appointing  receiver  may  reserve  to  itself 
right  to  determine  all  property  claims  against  him;  Swope  v.  Villard,  61 
Fed.  420,  holding  stockholder  cannot  sue  on  cause  of  action  of  corporation 
in  hands  of  receiver  without  first  applying  to  court  which  appointed  re- 
ceiver, to  direct  him  to  sue. 

Beceiver  is  custodian  of  Interests  of  all  parties  who  may  ettabllali  ilglits 
in  cause.  . 

Approved  in  Deltra  v.  Kestner,  147  Pa.  St.  574,  following  rule;  Central 
Trust  Co.  V.  Worcester  Cycle  Mfg.  Co.,  93  Fed.  717,  35  C.  C.  A.  547,  ap- 
pointment of  receiver  in  foreclosure  suit  does  not  constitute  taking  pos- 
session of  property  by  chattel  mortgagee,  as  against  other  creditors,  but 
receiver  holds  for  all  parties  interested;  Hay  v.  McDaniel,  26  Ind.  App. 
686,  60  N.  E.  730,  holding  no  receiver. can  be  appointed  to  take  charge  of 
property  and  collect  rents  and  apply  same  to  taxes  and  liens  where  defend- 
ant had  life  estate. 

Court  of  chancery  may  compel  defendant,  over  whom  it  lias  Jurisdiction, 
either  to  bring  property  in  question  within  jurisdiction  of  court,  or  to.  execute 
such  conveyance  thereof  as  will  be  snfllcient  to  vest  legal  title  as  well  as  pos- 
session according  to  lex  loci  rei  sitae. 

Approved  in  dissenting  opinion  in  State  v.  Jacksonville  etc.  R.  R.  Co., 
16  Fla.  289,  291,  Loney  v.  Penniman,  43  Md.  133,  Graydon  v.  Churtsh,  7 
Mich.  53,  Morris  v.  Hand,  70  Tex.  484,  8  S.  W.  211,  and  Straughan  v.  Hall- 
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wood,  30  W.  Va.  288,  289,  8  Am,  St.  Bep.  42,  48,  4  S.  E.  402,  discussing, 
without  passing  upon,  general  practice  referred  to  above ;  Smith  v.  Chicago 
etc.  Ry.  Co.,  23  Wis.  270,  holding  assignee  under  assignment  made  under 
compulsory  process  may  sue  in  foreign  court. 

Receiver's   rights  as  to  property  outside   of  jurisdiction.    Note,  28 
Ii.  R.  A.  65. 

Wbere  property  Is  without  the  jariadlction,  court  of  diancery  can  only 
act  upon  it  through  the  defendant  in  personam. 

Approved  in  Morris  v.  Hand,  70  Tex.  484,  8  S.  W.  211,  holding  suit  may 
be  brought  in  one  State  to  compel  specific  performance  of  contract  for  sale 
of  lands  in  another;  Bullock  v.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  436,  to 
proposition  that  judgments  obtained  in  one  State  can  only  be  made  effectual 
by  the  courts  pronouncing  them  by  proceedings  in  personam;  Means  v. 
Worthington,  22  Ohio  St.  629,  holding,  on  suit  to  foreclose  a  chattel  mort- 
gage, sale  may  be  made  by  master,  even  though  property  be  not  within  the 
jurisdiction. 

Court  of  chancery  has  no  power  directly  to  affect  property  out  of  the 
bounds  of  its  Jurisdiction. 

Approved  in  Eureka  Mining  etc.  Co.  v.  Lewiston  Navigation  Co.,  12 
Idaho,  479,  86  Pac.  51,  holding  removal  of  mortgaged  vessel,  plying  on 
interstate  river  from  State  did  not  authorize  appointment  of  receiver; 
Atkins  V.  Wabash  etc.  Ry.  Co.,  29  Fed.  173,  Schindelholz  v.  Cullum,  55 
Fed.  889,  5  C.  C.  A.  293,  and  Moseby  v.  Burrow,  52  Tex.  404,  all  holding 
assignment  by  order  of  bankruptcy  court  cannot  affect  land  situate  in 
another  State. 

Distinguished  in  Chafee  v.  Quidnick  Co.,  13  R.  I.  448,  garnishment  of 
debtor  by  New  York  attorney  for  professional  services,  after  appointment 
of  receiver  and  payments  by  debtor  to  receiver,  was  contempt  of  court. 

Conveyance  under  State  insolvent  law  will  not  prevail  in  another  State 
against  the  rights  of  attaching  creditors  of  the  locus  rei  sitae.  * 

Approved  in  Crippen  v.  Laighton,  69  N.  H.  548,  76  Am.  St.  Rep.  194, 
44  Atl.  540,  determining  bank  stockholders'  liability  under  Kansas  statute ; 
Security  Trust  Co.  v.  Dodd,  173  U.  S.  629,  43  L.  Ed.  837,  19  Sup.  Ct.  546, 
Olney  v.  Tanner,  10  Fed.  106,  Mississippi  Mills  Co.  v.  Ranlett,  19  Fed.  197, 
In  re  Bugbee,  9  N.  B.  R.  262,  4  Fed.  Cas.  611,  Stockbridge  v.  Beckwith,  6 
Del.  Ch.  78,  79,  33  Atl.  620,  Security  S.  &  L.  Assn.  v.  Moore,  151  Ind.  178, 
50  N.  E.  871,  Wyman  v.  Eaton,  107  Iowa,  219,  220,  43  L.  R.  A.  698,  77 
N.  W.  867,  Bartlett  v.  Wilbur,  53  Md.  495,  Taylor  v.  Columbian  Ins.  Co., 
14  Allen,  355,  Waters-Pierce  Oil  Co.  v.  Am.  Exch.  Bank,  71  Mo.  App.  666, 
Kruger  v.  Bank  of  Conmierce,  123  N.  C.  18,  31  S.  E.  270,  and  Commercial 
Bank  v.  Motherwell  Iron  Co.,  95  Tenn.  180,  29  L.  R.  A.  167,  31  S.  W.  1004, 
all  following  rule ;  Humphreys  v.  Hopkins,  81  Cal.  554,  15  Am.  St.  Rep.  78, 
6  L.  R.  A.  795,  22  Pac.  893,  holding  railroad  car  in  possession  of  receiver 
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subject  to  attachment  when  sent  into  a  foreign  State;  Lichtenstein  v.  Gil- 
lett,  37  La.  Ann.  524,  525,  rule  applies  even  where  attaching  ereditor  is 
resident  of  a  foreign  State ;  Kelly  v.  Crapo,  45  N.  T.  91,  6  Am.  St.  Rep.  86, 
title  derived  under  foreign  bankrupt  proceedings  will  not  prevail  over  the 
lien  of  local  attaching  creditor;  Owen  v.  Miller,  10  Ohio  St.  142,  75  Am. 
Dec.  604,  assignment  by  law  has  no  extraterritorial  effect;  Goodsell  v. 
Benson,  13  R.  I.  252,  253,  bankruptcy  laws  have  no  extraterritorial  effect; 
McDougall  V.  Page,  55  Vt.  194,  45  Am.  Rep.  606,  at  least  so  far  as  affects 
nonresident  creditor  not  a  party  to  the  proceedings;  Texas  etc.  Ry.  Co.  v. 
Gay,  86  Tex.  598,  25  L.  R.  A.  62,  26  S.  W.  609,  arguendo;  Robertson  v. 
Staed,  135  Mo.  139,  58  Am.  St.  Rep.  570,  83  L.  R.  A.  205,  36  S.  W.  610, 
holding  receiver  appointed  by  foreign  court  may  take  precedence  over 
attaching  creditor. 

Receiver  appointed  under  creditor*!  bill  cannot  sue  in  foreign  court. 
Approved  in  Fairview  Fluor  Spar  &  Lead  Co.  v.  Ulrich,  192  Fed.  897, 
113  C.  C.  A.  372,  and  Reed  v.  Hollingsworth,  157  Iowa,  107,  135  N.  W.  42, 
both  following  rule;  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  574, 
578,  49  L.  Ed.  1168,  1169,  25  Su^.  Ct.  770,  receiver  of  foreign  corporation 
cannot  be  empowered  by  appointing  court  to  sue  in  foreign  jurisdiction  to 
realize  its  assets;  Pendleton  v.  Russell,  144  U.  S.  645,  36  L.  Ed.  576,  12 
Sup.  Ct.  745,  judgment  against  insurance  company  after  appointment  of 
receiver,  without  summoning  receiver,  was  invalid,  and  appearance  of  re- 
ceiver in  Federal  Supreme  Court  to  secure  reversal  of  judgment  and  release 
of  mortgaged  property  did  not  give  State  court  jurisdiction  to  bind  prop- 
erty in  hands  of  receiver;  Coal  &  Iron  Ry.  Co.  v.  Reherd,  204  Fed.  882, 123 
C.  C.  A.  155,  holding  recover  of  State  court  could  not  sue  in  Federal  court 
in  another  State ;  In  re  Dunseath  &  Son  Co.,  168  Fed.  973,  holding  receiver 
in  bankruptcy  could  not  sue  in  another  district  to  recover  assets  in  hands 
of  strangers;  Covell  v.  Fowler,  144  Fed.  539,  receiver  of  bank  in. liquida- 
tion cannot  sue  in  another  jurisdiction  to  enforce  stockholder's  liability; 
Fowler  v.  Osgood,  141  Fed.  21,  22,  23,  4  L.  R.  A.  (N.  S.)  824,  72  C.  C.  A. 
270,  Federal  court  receiver  of  insolvent  corporation  cannot  sue  in  another 
district  to  recover  fund  alleged  to  be  held  in  trust  for  creditors,' though 
appointing  court  authorized  suit;  Edwards  v.  National  Window  Glass  etc. 
Assn.,  139  Fed.  797,  798,  Federal  receiver  for  corporation  cannot  sue  in 
Federal  court  of  another  jurisdiction  on  cause  of  action  in  favor  of  corpo- 
ration; Zacher  v.  Fidelity  Trust  etc.  Co.,  106  Fed.  595,  45  C.  C.  A.  480, 
holding  lien  of  creditor  attaching  property  of  Connecticut  oorporation  in 
Kentucky  after  appointment  of  receiver  in  former  is  not  displaced  by  sab- 
sequent  general  assignment  to  receiver;  Wigton  v.  Rosier,  102  Fed.  73, 
holding  State  court  receiver  cannot  sue,  in  Federal  court  in  another  State, 
for  stockholder's  liability  under  assessment  ordered  by  court  of  receiver's 
appointment;  Johnson  v.  Southern  Bldg.  etc.  Assn.,  99  Fed.  648,  holding 
where  Federal  court  has  appointed  corporation  receiver,  his  conduct  of 
litigation  before  master  cannot  be  interfered  with  by  receiver  appointed 
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for  same  eorporation  by  court  of  another  corporation;  Taylor  v.  life  Assn. 
of  America,  13  Fed.  498,  creditors  attaching  assets  of  insolvent  corpora- 
tion for  purpose  of  winding  it  up  under  statute  of  Tennessee  acquire  by 
attachment  no  lien  or  right  of  priority  ia  assets  which  are  to  be  distributed 
pro  rata  among  all  creditors  residing  in  State  or  elsewhere ;  Ward  v.  Pacific 
Mut.  etc.  tns.  Co.,  135  Cal.  237,  67  Pac  124,  holding  receiver  cannot  sue 
in  foreign  State  where  claim  sought  to  be  enforced  conflicts  with  rights 
of  citizens  of  State  where  suit  is  brought;  McCague  v.  Dodge,  50  Colo. 
209,  114  Pac.  649,  holding  receiver  appointed  to  collect  unpaid  stock  sub- 
scription could  not  sue  in  foreign  State ;  Jenkins  v.  Puroell,  29  App.  D.  C. 
214,  215,  9  L.  R.  A.  (N.  8.)  1074,  holding  where  foreign  court  appointed 
receiver,  court  would  not,  in  action  to  which  receiver  was  party,  review 
action  of  foreign  court  to  determine  whether  receiver  should  have  been 
appointed  or  was  proper  person;  Malone  v.  Averill,  166  Iowa,  85,  147 
N.  W.  138,  holding  receiver  for  association  could  not  sue  in  foreign  State 
without  permission  of  court;  Hardee  v.  Wilson,  129  Tenn.  514,  167  S.  W. 

476,  holding  foreign  receiver  could  sue  as  matter  of  comity ;  Egan  v.  North 
American  Loan  Co.,  45  Or.  136,  76  Pac.  775,  where  loan  society  in  hands 
of  receiver  has  loaned  money  on  property  in  another  State,  borrower  may, 
on  piiyment  of  loan,  sue  to  cancel  unsatisfied  mortgage  given  as  security, 
without  leave  of  appointing  court;  dissenting  opinion  in  Small  v.  Smith, 
14  S.  D.  625,  86  Am.  St.  Rep.  811,  86  N.  W.  650,  majority  holding  receiver 
appointed  by  foreign  court  may  maintain  suit  to  recover  realty  in  posses- 
sion of  resident  where  no  rights  of  resident  creditors  intervene;  Brigham 
V.  Luddington,  12  Blatchf.  242,  Fed.  Cas.  1874,  Hazard  v.  Durant,  19  Fed. 

477,  Stockbridge  v.  Beckwith,  6  Del.  Ch.  78,  79,  33  Atl.  620,  Farmers'  etc. 
Ins.  Co.  V.  Needles,  52  Mo.  19,  dissenting  opinion  in  Fitzgerald  v.  Fitz- 
gerald Construction  Co.,  41  Neb.  495,  59  N.  W.  873,  and  Wilkinson  v.  Cul- 
ver, 23  Blatchf.  417,  25  Fed.  640,  receiver  of  foreign  corporation  cannot 
sue  in  Federal  court;  Day  v.  Postal  Telegraph  Co.,  66  Md.  360,  7  Atl.  610, 
and  Commercial  Bank  v.  Motherwell  Iron  Co.,  95  Tenn.  180,  29  L.  R.  A. 
167,  31  S.  W.  1004,  all  holding  receiver  of  foreign  corporation  cannot  sue 
in  State  court ;  Upton  v.  Hubbard,  28  Conn.  285,  73  Am.  Dec.  673,  nor  as- 
signees in  insolvency  in  foreign  State  court;  Knapp  v.  Mayor  of  Hoboken, 
38  N.  J.  L.  373,  Holmes  v.  Sherwood,  3  McCrary,  407,  16  Fed.  727,  Rood  v. 
Wharton,  67  Fed.  436,  Kronberg  v.  Elder,  18  Kan.  152,  Ewing  v.  King, 
169  Mass.  100,  47  N.  E.  598,  and  Chandler  v.  Siddle,  3  Dill.  479,  Fed.  Cas. 
2594,  all  discussing,  without  deciding,  right  of  receiver  to  sue  in  foreign 
court;  Olney  v.  Tanner,  10  Fed.  104,  at  least  he  will  not  be  aided  in  set- 
ting up  statutory  preferences  to  the  detriment  of  other  creditors  whose 
interests  are  in  the  keeping  of  the  foreig^i  tribunal;  People's  National 
Bank  v.  Saville,  25  App.  D.  C.  142,  arguendo. 

Distinguished  in  McBride  v.  Oriental  Bank,  200  Fed.  896,  holding  re- 
•ceiver,  who  as  such  has  recovered  judgment,  may  sue  thereon  in  foreign 
State;  Strout  v.  United  Shoe  Machinery  Co.,  195  Fed,  319,  holding  trus- 
tee appointed  on  dissolution  of  corporation  could  sue  in  foreign  jurisdic- 
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tion;  In  re  Dempster,  172  Fed.  358,  97  0.  C.  A.  51,  holding  reeeiver  in 
bankruptcy  could  maintain  plenary  action  to  preserve  property  wherever 
situated  in  United  States;  Horn  v.  Pere  Marquette  R.  Co.,  151  Fed.  631, 
holding  creditors'  suit  to  have  property  of  railroad  administered  for  their 
benefit  could  be  brought  in  any  district  in  which  property  was  situated  within 
State,  and  appointment  of  receiver  was  equitable  attachment  of  all  prop- 
erty in  State;  Burr  v.  Smith,  113  Fed.  861,  holding  where  in  suit  against 
corporation  and  stockholders,  judgment  is  rendered  against  stockholder 
and  receiver  appointed  with  power  to  sue  on  such  judgment,  right  of  re- 
ceiver to  sue  on  such  judgment  is  res  judicata;  Glenn  v.  Busey,  McAr.  & 
M.  (D.  C.)  457,  holding  trustee  substituted  by  chancery  decree  for  trustees 
to  whom  corporation  assigned  for  creditors  was  not  receiver  and  could  sue 
as  trustee ;  Small  v.  Smith,  14  S.  D.  622,  86  Am.  St.  Bep.  809,  86  N.  W.  649, 
holding  receiver  appointed  by  foreign  court  may  maintain  suit  to  recover 
realty  in  possession  of  resident  where  no  rights  of  resident  creditors  in- 
tervene; Ex  parte  Norwood,  3  Biss.  512,  Fed.  Cas.  10,364,  holding  receiver 
appointed  by  foreign  court  may  prove  claim  in  bankruptcy;  In  re  Republic 
Ins.  Co.,  20  Fed.  Cas.  549,  8  N.  B.  R.  200,  holding  similarly;  Rust  v.  United 
Water  Works  Co.,  70  Fed.  133,  17  C.  C.  A.  16,  court  may  give  foreign 
receiver  permission  to  defend  action ;  Wilkinson  v.  Culver,  23  Blatchf .  417, 
25  Fed.  640,  when  receiver  has  recovered   a  judgment  and  brings  suit 
thereon,  he  occupies  the  position  of  an  individual  and  not  a  receiver;  Avery 
V.  Boston  etc.  Trust  Co.,  72  Fed.  701,  702,  and  Rogers  v.  Riley,  80  Fed. 
760,  holding  receiver  of  dissolved  corporation  may  sue  in  foreign  court; 
Parsons  v.  Charter  Oak  L.  Ins.  Co.,  31  Fed.  306,  307,  holding  statute  of 
State,  under  which  insurance  corporation  was  organized,  may,  by  provid- 
ing for  receivers,  operate  to  give  such  receiver  authority  in  foreign  juris- 
dictions in  suits  with  policy-holders;  The  Willamette  Valley,  62  Fed.  299, 
mo^^nrn  rule  recognizes  right  of  receiver  to  sue  in  foreign  court  on  prin- 
ciple of  comity;  Boulware  v.  Davis,  90  Ala.  212,  213,  9  L.  R.  A.  602,  8 
South.  85,  Winans  v.  Gibbs  Mfg.  Co.,  48  Kan.  780,  30  Pac.  164,  Johnston 
V.  Rogers  (Ky.),  43  S.  W.  234,  Castleman  v.  Templeman,  87  Md.  553,  67 
Am.  St.  R^.  369,  40  Atl.  277,  Robertson  v.  Staed,  135  Uo,  139,  68  Am.  St. 
Rep.  570,  33  L.  R.  A.  206,  36  S.  W.  610,  Weil  v.  Bank  of  Burr  Oak,  76  Mo. 
App.  37,  Kruger  v.  Bank  of  Commerce,  123  N.  C.  18,  31  S.  E.  270,  Grc^an 
V.  Egbert,  44  W.  Va.  78,  28  S.  E.  715,  Swing  v.  Bentley  etc.  Co.,  45  W.  Va. 
285,  31  S.  E.  925,  and  Hale  v.  Harden,  95  Fed.  772,  773,  775,  37  C.  C.  A. 
240,  all  ruling  similarly;  Iglehart  v.  Bierce,  36  111.  139,  where  equitable 
title  has  passed  to  receiver  he  may  sue  in  foreign  jurisdiction;  Graydon  v. 
Church,  7  Mich.  53,  or  where  court  has  compelled  assignment  of  legal  title 
to  receiver;  Chafee  v.  Quidnick  Co.,  13  R.  I.  448,  holding  attorney  guilty 
of  contempt  who  causes  garnishment  to  be  levied  in  foreign  court  upon 
debt  which  has  been  ordered  transferred  to  receiver  in  proceeding  in  which 
iie  has  appeared. 
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Denied  in  Hnrd  v.  Elizabeth,  41  N.  J.  L.  2,  holding  foreign  receiver 
clothed  with  proper  authority  may  sue;  Bank  y.  McLeod,  38  Ohio  St.  185, 
collecting  cases  and  ruling  similarly. 

Jurisdiction  of  the  courts  of  one  State  or  country  over  citizens  of  an- 
other.   Note,  6  Am.  St.  Rep.  185,  186,  189. 

Privileges  accorded  by  comity  to  foreign  receiver.    Note,  5  Ann.  Oas. 
570. 

Exclusiveness  of  jurisdiction  by  appointment  of  receiver.    Note,  20 
L.  R.  A.  892. 

SeceiTer  appointed  under  a  creditor's  Wl  lias  no  extraterritorial  power 
of  oilcial  action. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  675,  576, 
49  Is.  Ed.  1168,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  be  em- 
powered by  appointing  court  to  sue  in  foreign  jurisdiction  to  realize  its 
assets ;  Hale  v.  Allinson,  188  U.  S.  68,  47  L.  Ed.  888,  23  Sup.  Ct.  249,  hold- 
ing Minnesota  receiver  cannot  sue  nonresident  stockholders  in  foreign 
jurisdiction  to  enforce  statutory  double  liability;  In  re  Benedict,  140  Fed. 
56,  applying  rule  to  bankruptcy  receiver;  Hilliker  v.  Hale,  117  Fed.  224, 
225,  54  C.  C.  A.  252,  holding  corporation  receiver  empowered  to  sue  non- 
resident stockholders  for  statutory  liability  cannot  su6  at  law  in  foreign 
jurisdiction;  Zacher  v.  Fidelity  Trust  etc.  Co.,  106  Fed.  695,  45  C.  C.  A. 
480,  holding  receiver  appointed  under  Connecticut  statute  relative  to  wind- 
ing up  of  corporations  cannot  recover  property  of  corporation  in.  another 
State  as  against  creditor  attaching  there;  Hale  v.  Allinson,  106  Fed.  259, 
46  C.  C.  A.  270,  determining  receiver's  right  to  sue  for  stockholder's  lia- 
bility ;  Barley  v.  Gittings,  15  App.  D.  C.  438,  holding  foreign  receiver  could 
sue  in  District  of  Columbia,  but  recc^nition  was  privilege  only;  Howard 
V.  Chesapeake  etc.  R.  Co.,  11  App.  D.  C.  335,  holding  decree  of  foreign 
court  appointing  receiver  for  corporation  did  not  affect  property  in  Dis- 
trict of  Columbia;  Shloss  v.  Metropolitan  Sur.  Co.,  149  Iowa,  387,  128 
N.  W.  385,  holding  claim  of  foreign  receiver  to  funds  in  State  would  not 
be  recognized  even  by  comity  where  result  would  relegate  creditors  in 
State  to  foreign  jurisdiction  for  relief;  Davis  v.  Butters  Lumber  Co.,  132 
N.  C.  240,  43  S.  E.  653,  holding  in  suit  for  injunction  by  receiver  to  pre- 
vent suit  by  resident  creditor  against  corporation  for  which  receiver  had 
been  appointed  in  another  State,  it  is  no  defense  that  remedy  at  law  exists ; 
Malone  v.  Johnson,  45  Tex.  Civ.  610,  101  S.  W.  506,  holding  foreign  re- 
ceiver appointed  after  judgment  was  rendered  could  not  maintain  proceed- 
ing to  vacate;  Lichtenstein  v.  Gillette,  37  La.  Ann.  524,  625,  Filkins  v. 
Nunnemacher,  81  Wis.  95,  61  N.  W.  81,  and  Pollock  v.  Carolina  B.  &  L. 
Assn.,  48  S.  C.  74,  69  Am.  St.  Eep.  701,  26  S.  E.  980,  all  holding  service  on 
corporation  agent  not  invalidated  by  fact  that  receiver  had  been  appointed 
in  another  State;  Second  National  Bank  v.  New  York  Silk  Co.,  11  Fed. 
534,  discoursing  powers  of  receiver  of  insolvent  corporations;  Hazard  v. 
IV— 66 
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Durant,  19  Fed.  477.  The  following  apply  the  rale  in  holding  receivers 
of  insolvent  corporations  have  no  extraterritorial  power  of  official  action; 
Atkins  V.  Wabash,  29  Fed.  173,  The  Willamette  Valley,  62  Fed.  299,  Phila- 
delphia etc.  Coal  &  I.  Co.  v.  Daube,  71  Fed.  585,  586,  Hale  v.  Hardon,  89 
Fed.  287,  288,  289,  Chafee  v.  Quidnick  Co.,  13  R.  I.  448,  Texas  etc.  R.  R. 
Co.  V.  Gay,  86  Tex.  585,  597,  600,  25  L.  R.  A.  56,  63,  26  S.  W.  603,  609,  610, 
Stockbridge  v.  Beckwith,  6  Del.  Ch.  78,  79,  33  Atl.  620,  Catlin  v.  Wilcox 
Silver  Plate  Co.,  123  Ind.  481,  18  Am.  St.  Rep.  341,  8  L.  R.  A.  64,  24  N.  E. 
252,  Wyman  v.  Eaton,  107  Iowa,  219,  220,  43  L.  R.  A.  698,  77  N.  W.  867, 
Winans  v.  Gibbs  Mfg.  Co.,  48  Kan.  780,  30  Pac.  164,  Johnston  v.  R<^rs 
(Ky.),  43  S.  W.  234,  Loney  v.  Penniman,  43  Md.  133,  Bartlett  v.  Wilbur, 
53  Md.  495,  Lycoming  F.  Ins.  Co.  v.  Langley,  62  Md.  202,  Waters-Pierce 
Oil  Co.  V.  Am.  Exch.  Bank,'  71  Mo.  App.  656,  Kruger  v.  Bank  of  Com&ierce, 
123  N.  C.  18,  31  S.  E.  270,  Moseby  v.  Burrow,  52  Tex.  404,  Stranghan  v. 
Hallwood,  30  W.  Va.  288,  289,  8  Am.  St.  Rep.  42,  43,  4  S.  E.  402,  and  Balti- 
more B.  &.  L.  Assn.  V.  Alderson,  90  Fed.  146,  32  C.  C.  A.  542 ;  Torrens  v. 
Hammond,  10  Fed.  904,  4  Hughes,  601,  insolvent  laws  of  one  State  have 
no  extraterritorial  effect;  Harvey  v.  Vamey,  104  Mass.  443,  refusing  to 
Appoint  receiver  in  suit  for  dissolution  of  copartnership,  to  take  charp^ 
of  property  in  foreign  jurisdiction;  Amy  v.  Manning,  149  Mass.  489,  21 
N.  E.  944,  refusing  to  appoint  receiver  to  collect  debts  in  foreign  jurisdic- 
tions ;  Farmers'  etc.  Trust  Co.  v.  Postal  Tel^aph  Co.,  55  Conn.  336,  3  Am. 
St.  Rep.  54,  11  Atl.  185,  holding,  by  analogy,  that  suit  cannot  be  brought 
in  one  State  to  foreclose  lands  situated  in  another;  Goodsell  v.  Blenson, 
13  R.  1.  252,  253,  as  to  extraterritorial  effect  of  bankruptcy  proceedings. 
Distinguished  in  The  Willamette  Valley,  76  Fed.  852,  holding  rights  of 
foreign  receiver  not  recognized  by  courts  as  matter  of  comity;  Swing  v. 
Bentley  etc.  Furniture  Co.,  45  W.  Va.  285,  31  S.  E.  925,  Grogan  v.  Egbert, 

44  W.  Va.  78,  28  S.  E.  715,  and  Boulware  v.  Davis,  90  Ala.  212,  213,  9 
L.  R.  A.  602,  8  South.  85,  ruling  similarly;  dissenting  opinion  in  Hum- 
phreys V.  Hopkins,  81  Cal.  562,  563,  15  Am.  St.  Rep.  79,  80,  6  L.  R.  A.  797, 
798,  22  Pac.  895,  896,  arguing  rule  does  not  apply  when  receiver  has  re- 
duced property  to  his  possession  and  is  sent  into  a  foreign  jurisdictioa; 
Fitzgerald  v.  Fitzgerald  Construction  Co.,  41  Neb.  407,  59  N.  W.  843,  hold- 
ing receiver  of  corporation  is  not  a  necessary  party  to  a  suit  on  behalf  of 
that  corporation  in  a  foreign  State;  dissenting  opinit)n  in  Hale  v.  Hardon, 
95  Fed.  791,  792,  37  C.  C.  A.  240,  and  Coltrane  v.  Templeton,  106  Fed.  375, 

45  C.  C.  A.  328,  both  arguendo. 

Distinguished  in  Lewis  v.  American  Naval  Stores  Co.,  119  Fed.  396, 
holding  receiver  is  entitled  to  property  embraced  by  decree  appointing  him 
though  situated  outside  of  territorial  jurisdiction  of  appointing  court; 
Burr  v.  Smith,  113  Fed.  863,  864,  holding  receiver  appointed  to  collect 
stockholders'  statutory  liability  may  maintain  such  action  in  Federal 
court  in  another  State;  Childs  v.  Blethen,  40  Wash.  349,  82  Pac.  408, 
where,  pending  receivership  in  sister  State,  suit  against  insolvent  bank 
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creditor  mnd  court  fixed  liability  ^of  each  stockholder  on  intervention  by 
creditor,  creditors  and  receiver  could  sue  on  judgment  in  this  State. 

Am  between  foreign  assignee  fa  bankruptcy  and  foreign  receirer  appointed 
In  creditors'  suit  against  bankrupt,  to  wl&om  no  assignment  has  been  compelled 
to  be  executed,  former  has  best  title  to  fund  belonging  to  bankrupt. 

Distinguished  in  Southern  Loan  etc.  Co.  v.  Benbow,  96  Fed.  526,  hold- 
ing State  court  receiver  empowered  to  collect  property  of  judgment  debtor, 
but  who  has  not  yet  reduced  same  to  possession,  is  not  vested  with  such 
possession  as  prevents  bankruptcy  court  from  taking  possession  of  it 
through  trustee. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  B.  A.  498. 

Miscellaneous,  ^ted  in  Quincy  etc.  R.  R.  Co.  v.  Humphreys,  145  U.  S. 
98,  36  L.  Ed.  637,  12  Sup.  Ct.  792,  commenting  on  New  York  statute  in- 
vesting receivers  in  certain  cases  with  insolvents'  estate;  State  v.  Northern 
Central  Ry.  Co.,  18  Md.  216,  discussing  generally  powers  of  receivers. 

17  How.  840-344,  15  !•.  Ed.  171,  BOONE  T.  HI880ITBI  IBON  00. 

One  wbo  asks  specific  performance  must  show  perf onnance  or  offer  to  per- 
form on  his  own  part. 

Approved  in  Cleavenger  v.  Strum,  59  W.  Va.  667,  53  S.  E.  596,  refus- 
ing to  specifically  enforce  executory  contract,  for  sale  of  land  at  suit  of 
vendor  who  made  fraudulent  representations  upon  which  vendee  relied; 
Duff  V.  Hopkins,  33  Fed.  609,  refusing  to  award  speoific  performance  where 
plaintiff  failed  to  show  offer  to  perform ;  Hild  v.  Linne,  45  Tex.  478,  Where 
contract  is  repudiated  it  is  only  necessary  to  show  offer  to  perform. 

Distinguished  in  Wright  v.  Le  Claire,  3  Iowa,  239,  awarding  specific 
performance  where  defendant  had  obtained  judgment  for  purchase  money 
and  partially  satisfied  same  on  condition  that  plaintiff  made  up  deficiency. 

NegUgence  In  performance  of  one's  part  of  a  contract  will  extinguish 
one's  equity  so  as  to  bar  Urn  from  seeking  speciflc  performance. 

Approved  in  Peterson  v.  Moore,  3  Alaska,  162,  holding  where  plaintiff 
purposely  failed  for  four  years  to  comply  with  certain  conditions  on 
which  he  purchased  lots  and  remained  out  of  State^  court  would  deny 
specific  performance. 

17  How.  844-362,  16  L.  Ed.  96,  BTJBOHELL  v.  MABSH. 
Award  of  arbitrators  Is  final  and  without  appeal. 
Approved  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  award 
of  arbitrators  fixing  amount  of  insured's  loss,  made  in  accordance  with 
provisions  of  policy,  cannot  be  impeached  for  fraud  in  Federal  action  at 
law;  White  Star  Mining  Co.  v.  Hultberg,  220  111.  606,  77  N.  E.  337,  apply- 
ing psinciple  where  corporation  agreed  to  arbitration;  Chandos  v.  Amer- 
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ican  Fire  Ins.  Co^  84  Wis.  191,  19  L.  B..A.  824,  64  N.  W.  392,  and  Sehool 
District  v.  Sage,  13  Wash.  358,  43  Pac.  343,  both  following  rule. 

Award  wfU  not  be  set  aside  for  fraud  where  not  so  ontrageons  as  of  Itself 
to  constitute  concluslTe  evidence  of  fraud  and  cormirtlon. 

Approved  in  Roberts- Bros.  v.  Consumers  Can  Co.,  102  Md.  369,  111  Am. 
.St.  Rep.  S82,  62  Atl.  587,  fact  that  deposition  for  use  before  arbitrators 
was  by  notary's  mistake  sent  to  one  of  parties  instead  of  directly  to  them 
did  not  authorize  its  rejection  where  party  sent  it  to  them  unopened; 
Anderson  v.  Taylor,  41  Ga.  17,  and  Brush  v.  Fisher,  70  Mich.  476,  14  Am. 
St.  Rep.  615,  38  N.  W.  449,  both  following  rule. 

Courts  of  equity  will  interfere  to  set  aside  awards. 

Approved  in  Republic  of  Columbia  v.  Cauca  Co.,  106  Fed.  340,  constru- 
ing agreement  of  submission  to  arbitrate  with  reference  to  necessity  for 
unanimous  award;  Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  44 
Fed.  155,  11  L.  R.  A.  626,  holding  court  will  set  aside  award  not  based  on 
arbitrator's  knowledge,  but  the  direction  jof  one  of  the  parties;  Morris 
Run  Coal  Co.  v.  Salt  Co.,  58  N.  Y.  668,  on  general  authority  of  court  to 
set  aside  awards. 

Arbitrations  are  fayored  by  courts  of  equity. 
Approved  in  Anderson  v.  Taylor,  41  Ga.  17,  Tomlinson  v.  Toralinson, 
3  Iowa,  578,  Grorham  v.  Millard,  50  Iowa,  560,  and  Bush  v.  Davis,  34  Mich. 
197,  every  presumption  is  to  be  made  in  favor  of  validity  of  award ;  Camp- 
bell V.  American  etc.  Ins.  Co.,  1  McAr.  260,  29  Am.  Rep.  601,  and  Trues- 
dale'  V.  Straw,  58  N.  H.  216,  policy  of  law  is  strongly  in  favor  of  arbitra- 
tion. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  8.)  342,  84S,  858,  443, 
446. 

If  award  is  within  the  submission  and  contains  the  honest  decision  of  the 
arbitrators,  after  a  full  and  fair  hearing  of  the  parties^  a  court  of  equity  will 
not  set  aside  for  error  either  in  law  or  fact. 

Approved  in  United  States  v.  Ramsey,  158  Fed.  494,  and  Grant  v.  Na- 
tional Bank,  232  Fed.  209,  both  holding  where  parties  stipulated  for  trial 
by  referee,  trial  court  could  not  review  his  findings ;  Campbell  v.  American 
Popular  Life  Ins.  Co.,  1  McAr.  (D.  C.)  260,  29  Am  Rep.  691,  upholding 
award  on  life  policy  made  on  agreement  to  submit  cause  of  death  to 
surgeon-in-chief  of  insurer;  White  Star  Mining  Co.  v.  Hultberg,  220  111. 
602,  77  N.  E.  336,  applying  rule  where  corporation  agreed  to  arbitration; 
Rolf e  V.  Patrons'  etc.  Fire  Ins.  Co.,  105  Me.  60,  72  Atl.  733,  holding 
every  presumption  was  in  favor  of  validity  of  award;  Eureka  Pipe  Line 
Co.  V.  Simms,  62  W.  Va.  635,  59  S.  E.  621,  upholding  award  of  damages 
alleged  excessive,  for  right  of  way;  Robertson  v.  Lion  Ins.  Co.,  73  Fed 
929,  refusing  to  set  aside  award  where  there  was  no  evidence  of  nndue 
partiality  J.  Hanover  Fire  Ins.  Co.  v.  Lewis,  28  Fla.  247,  10  South.  302,  re- 
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fusing  to'  set  aside  award  in  the  absence  of  evidence  of  fraud ;  York  etc. 
R.  R.  Co.  V.  Myers,  18  How.  253,  16  L.  Ed.  383,  and  Wilson  v.  Wilson, 
18  Colo.  622,  34  Pac.  178,  both  holding  award  will  not  be  set  aside  for 
mistake  of  arbitrator  in  weighing  facts  or  in  adopting  erroneous  rule  of 
law;  Perry  y.  Cobb,  88  Me.  444,  34  Atl.  279,  discussing  case  where  part- 
ners agreed  to  settle  their  disputes  inter  sese. 

Inadequacy  of  award  as  compared  with  actual  loss  as  ground  for  set- 
ting award  aside.    Note,  Ann.  Gas.  1913B,  1049. 

Mistake  fnlllcient  to  set  aside  an  award  does  not  mean  mere  error  of  Judg- 
ment. 

Approved  in  Vincent  v.  German  Ins.  Co.,  120  Iowa,  278,  94  N.  W.  460, 
refusing  to  set  aside  award  of  appraisers  determining  amount  of  loss 
under  fire  policy;  Rounds  v.  Manufacturing  Co.,  58  S.  C.  317,  36  S.  E.  721, 
construing  award  of  commission  arbitrating  differences  arising  out  of 
building  contract;  Roloson  v.  Carson,  8  Md.  221,  following  rule. 
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To  set  aside  an  award  for  mistake,  it  must  appear  that  if  it  had  not  hap- 
pened the  arbitrator  would  have  made  a  different  award. 

Approved  in  Burrell  v.  United  States,  147  Fed.  48,  77  C.  C.  A.  308,  Fed- 
eral court  may  enter  judgment  on  award  of  arbitrators ;  Tomlinson  v.  Tom- 
linson,  3  Iowa,  578,  and  Gorham  v.  Millard,  50  Iowa,  560,  following  rule. 

Errors  of  judgment  by  arbitrator  furnish  no  cause  for  setting  aside  award. 
Approved  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  185  Fed.  982,  holding 
inadequacy  in  award  or  mistake  of  judgment  of  arbitrators  did  not  au- 
thorize interference  with  award;  Burrell  v.  United  States,  147  Fed.  50,  77 
C.  C.  A.  308,  where  arbitration  agreement  provided  for  taking  of  proof 
in  same  manner  as  in  trial  of  court  cases,  and  that  judgment  entered  on 
award  should  be  unappealable;  objections  to  introduction  of  evidence  can- 
not be  urged  against  judgment  entered  on  award;  United  States  v.  Mason, 
33  App.  D.  C.  355,  holding  award  to  officer  of  army  for  loss  of  horse  made 
by  accounting  officers  not  subject  to  revision  for  errors  of  judgment; 
Wilson  V.  Wilson,  18  Colo.  620,  34  Pac.  177,  Rolson  v.  Carson,  8  Md.  221, 
and  Morris  Run  Coal  Co.  v.  Salt  Co.',  58  N.  Y.  668,  all  following  rule. 

17  How.  353--869,  16  L.  Ed.  173,  HINKLE  v.  WANZEB. 

Assignment  of  equitable  interests  and  choses  in  action  may  be  made  in 
trust. 

Approved  in  Security  Bank  v.  Callahan,  220  Mass.  87,  107  N.  E.  386, 
holding  equity  would  enforce  assignment  by  beneficiary  under  testamen- 
tary trust;  Marsh  v.  Marsh,  92  Neb.  204,  137  N,  W.  1127,  holding  con- 
tingent interest  in  chattels  assignable;  Lohman  v.  Raymond,  18  N.  M. 
235,  137  Pac.  377,  upholding  as  assignment,  instrument  releasing  to  an- 
other claims  of  creditors  against  insolvent's  trust  estate;  McPike  v. 
McPherson,  41  Mo.  524,  holding  assignments  of  equitable  interests  will 
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be  snpported  in  equity;  Chapman  v.  Plummer,  36  Wis.  266,  discossiii^ 
effect  of  assignments  of  equitable  interests. 

Assignment  oi  expectancies.    Notes,  66  Am.  St.  Rep.  844. 

17  How.  869-999,  15  L.  Ed.  80,  FONTAIN  v.  KAVENEL. 

In  suit  ))7  heir  or  representative  to  recover  property  bequeathed  to  chaxitTr 
court  must  determine  validity  of  bequest  by  laws  of  State. 

Approved  in  Girard  Trust  Co.  v.  Russell,  179  Fed.  450,  102  C.  C.  A. 
592,  holding  instrument  creating  charitable  trust  must  be  construed  under 
laws  of  State  where  made  and- to  be  executed;  West  Virginia  Pulp  &  Paper 
Co.  V.  Miller,  176  Fed.  296,  100  C.  C.  A.  176,  holding  validity  of  bequest 
where  testator  and  legatee  were  citizens  of  same  State  determined  by 
laws  of  that  State;  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed. 
442,  93  C.  C.  A.  71,  holding  life  insurance  policy  governed  by  laws  of 
State  where  issued. 

Charitable  trusts  were  executed  by  the  Englidi  Court  of  Chancery  by  vlr- 
tue  of  power  derived  from  the  royal  prerogative  and  not  inherent  in  the  court. 
aa  a  court  of  equity,  under  its  ordinary  Jurisdiction. 

Approved  in  Starkweather  v.  American  Bible  Society,  72  111.  57,  22 
Am.  Rep.  139,  and  Grimes  v.  Harmon,  35  Ind.  217,  231,  233,  9  Abu 
Rep.  703,  714,  717,  both  refusing  to  mold  charitable  trusts  void  for  indefin- 
iteness;  Bascom  v.  Albertson,  34  N.  Y.  592,  604,  610,  612,  Beekman  v» 
Bonsor,  23  N.  Y.  311,  80  Am.  Dec.  278,  and  Harvard  College  v.  Society 
for  Promoting  Theological  Education,  3  Gray,  298,  all  refusing  to  apply 
doctrine  of  cy  pres. 

Denied  in  Williams  v.  Pearson,  38  Ala.  304,  holding  jurisdiction  of 
chancery  in  respect  to  charitable  trusts  is  original  and  inherent. 

Distinguished  in  Jackson  v.  Phillips,  14  Allen,  576,  584,  588,  689, 
appl3dng  rule  of  cy  pres  in  upholding  a  trust  to  promote  abolition  of 
slavery  after  the  war. 

Thing  given  becomes  a  charity  where  the  uncertainty  of  the  tedpieBts 
begins. 

What  are  charitable  uses  or  trusts.    Note,  63  Am.  St.  Rep.  249. 

Approved  in  Newson  v.  Starke,  46  Ga.  93,  collecting  authorities  on 
indefiniteness  of  beneficiaries  as  an  element  of  charity;  Cromie's  Heirs 
v.  Louisville  Orphans'  Home  Society,  3  Bush.  391,  a  devise  in  direct  terms 
to  a  charitable  institution  is  not  a  charity;  Howe  v.  Wilson,  91  Mo.  51, 
60  Am.  R^.  229,  3  S.  W.  392,  Mannix  v.  Purcell,  46  Ohio  St.  140,  15 
Am.  St.  Rep.  573,  2  L.  R.  A.  762,  19  N.  E.  586,  Protestant  Episcopal  etc. 
Soc.  V.  Churchman,  80  Va.  763,  and  Dodge  v.  Williams,  46  Wis.  98,  50 
N.  W.  1107,  to  point  that  uncertainty  of  beneficiaries  is  an  element  o£ 
charity. 
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Powen  not  Judicial  exorcised  by  the  chancellor  in  England  merely  as 
r^ireMntattTe  of  the  lOTerelffn  and  hy  ▼Irtne  of  the  king*i. prerogative  atf 
parens  patriae  are  not  possessed  by  the  Oiicnlt  Oonrts. 

Approved  in  Ould  v.  Washington,  95  U.  S.  310,  24  L.  Ed.  451,  provision 
of  will  devising  lots  to  two  trustees,  their  heirs  and  assigns,  for  erec- 
tion of  hospital  for  foundlings  by  any  association  hereafter  incorporated 
by  act  of  Congress  is  not  invalid  for  uncertainty,  or  because  it  creates 
perpetuity,  and  conveyance  by  trustees  vested  title;  Clark  v.  Mathewson, 
7  App.  D.  C.  389,  holding  court  of  equity  of  District  of  Columbia  had 
no  jurisdiction  to  decree  sale  of  lunatic's  land  for  Heinvestment ;  United 
States  V.  American  Bell  Telephone  Co.,  32  Fed.  606,  holding  Circuit  Courts 
cannot  entertain  suit  for  cancellation  of  patent  in  absence  of  statute; 
King  V.  McLean  Asylum,  64  Fed.  352,  26  L.  B.  A.  795,  12  C.  C.  A.  145, 
refusing  to  act  as  parens  patriae,  respecting  insane  persons ;  Le  Page 
V.  McNamara,  5  Iowa,  147,  rule  above  applies  to  State  courts;  Hathaway 
V.  New  Baltimore,  48  Mich.  264,  12  N.  W.  187,  to  same  effect. 

Distinguished  in  Williams  v.  Pearson,  38  Ala.  304,  holding  there  is  an 
original  and  inherent  jurisdiction  in  courts  of  equity  to  sustain,  on  account 
of  their  charitable  purposes,  trusts  which  but  for  that  feature  would  be 
held  void,  collecting  cases.  * 

Federal  courts  cannot  exercise  any  powers  except  those  conferred  by  act 
of  Congress,  and  those  judicial  powers  of  which  the  high  court  of  chancery 
in  England,  acting  under  its  Judicial  capacity  as  a  court  of  equity,  possessed 
and  exercised  at  the  time  of  the  formation  of  the  Constitution  of  the  United 
States. 

Approved  in  Undeiiground  Electric  Rys.  Co,  v.  Owsley,  169  Fed.  675, 
holding  Circuit  Court  had  no  jurisdiction  of  probate  proceedings  quasi 
in  rem  to  establish  succession;  Deck  v.  Whitman,  96  Fed.  875,  holding 
in  suit  to  foreclose  mortgage  upon  realty  situated  within  its  jurisdiction 
Circuit  Cpurts  conform  to  State  statutes  regulating  remedy  for  enforce- 
ment of  mortgage  contract;  Alger  v.  Anderson,  82  Fed.  700,  where  pur- 
chaser of  real  estate  by  election  or  laches  waives  fraud  of  vendor  as ' 
ground  of  rescission,  he  loses  right  to  ui^e  fraud  as  ground  of  any  other 
equitable  relief;  dissenting  opinion  in  James  v.  Gray,  131  Fed.  409,  1  L. 
R.  A.  (K.  S.)  321,  65  C.  C.  A.  385,  majority  holding  loan  made  by  wife 
to  husband  from  her  separate  estate  is  provable  as  debt  against  his 
estate  irrespective  of  its  enforceability  under  state  law. 

Approved  in  Loring  v.  Marsh,  2  Cliff.  492,  Fed.  Cas.  8515,  holding 
question  of  validity  of  devise  to  charitable  uses  depends  upon  the  State 
law;  Ball  v.  Thompkins,  41  Fed.  489,  holding  cognizance  of  estates  by 
Circuit  Courts  derived  from  administration  thereof  by  chancery;  King 
V.  McLean  Asylum,  64  Fed.  352,  26  L.  R.  A.  796,  12  C.  C.  A.  145,  Cir- 
cuit  Courts  cannot  review  upon  habeas  corpus  confinement  of  insane 
person  where  the  legality  of  the  detention  is  not  involved;  Goff  v.  Kelly, 
74  Fed.  331,  no  equity  jurisdiction  when  there  is  a  plain,  speedy  and 
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adequate  remedy  at  law;  Alger  v.  Anderson,  92  Fed.  700;  Hathaway  v. 
New  Baltimore,  48  Mich.  254,  12  N.  W.  187|  applying  rale  to  State  coorta; 
Hale  v.  Coffin,  114  Fed.  574,  arguendo. 

Sovereign  prerogative!  of  the  crown  devolved  in  America  upon  the  States. 
Approved  in  Hammon  v.  Hill,  228  Fed.  1000,  upholding  statute  provid- 
ing for  care  and  treatment  of  insane;  American  Loan  &  Trust  Co.  v. 
Grand  Rivers  Co.,  159  Fed.  779,  holding  unclaimed  deposit  in  Federal 
court  on  escheat  belongs  to  State,  not  to  United  States;  Brigham  v.  Peter 
Bent  Brigham  Hospital,  134  Fed.  519,  67  C.  C.  A.  393,  construing  charitable 
bequest  to  trustees  who  should,  after  accumulation  of  income  for  twenty- 
five  years,  procure  formation  of  corporation  to  which  estate  should 
be  transferred,  as  impressing  entire  estate  with  trust  from  testator's 
death;  Hoadly  v.  Chase,  126  Fed.  820,  denying  Federal  jurisdiction  to 
exercise  function  of  parens  patriae  for  determination  of  right  to  custody 
of  lunatic;  In  re  Turner,  94  Kan.  121,  145  Pac.  873^  denying  habeas 
corpus  to  rdease  delinquent  girl  arrested  on  warrant  on  information  and 
belief  out  of  juvenile  court;  Penny  v.  Croul, '76  Mich.  481,  75  L.  B.  A. 
863,  43  N.  W.  652,  bequest  of  residue  of  testator's  estate  to  trustees  to 
be  converted  into  personalty  and  income  to  be  used  to  beautify  water- 
works grounds  and  for  maintenance  of  library,  is  valid ;  Hathaway  v. 
New  Baltimore,  48  Mich.  254,  12  N.  W.  187,  where  money  was  bequeathed 
to  village  for  school  building  to  be  used  as  high  school,  and  village  erects 
building  for  mixed  school,  suit  in  equity  will  not  lie  by  taxpayers  to 
compel  village  to  maintain  high  school  therein;  Weber  v.  Doust,  84  Wash. 
333,  146* Pac.  624,  upholding  right  of  State  to  detain  juvenile  delinquent 
without  warrant ;  Mormon  Church  v.  United  States,  136  U.  S.  57,  34  L.  Ed. 
496,  10  Sup.  Ct.  808,  discussing  extent  of  authority  of  United  States 
as  parens  patriae;  Jones  v.  Habersham,  107  U.  S.  179,  27  L.  Ed.  403, 
2  Sup.  Ct.  341,  holding  validity  of  charitable  devise  depends  upon  the 
law  of  the  State  in  which  the  lands  lie. 

Where  teatator  directed  bis  ezecntors  to  dispose  of  the  residne  of  his  prop- 
erty, after  his  wife's  death,  for  the  benefit  of  such  charitable  Institntions  as 
they  may  deem  most  beneficial  to  mankind  and  the  executors  die  in  her  Ufa- 
time,  the  power  does  not  survive  and  the  charity  cannot  be  carried  out  for 
uncertainty. 

Approved  in  Grimes  v.  Harmon,  35  Ind.  224,  9  Am.  Eep.  709,  discussing 
devises  void  for  uncertainty;  Beekman  v.  Bonsor,  23  N.  T.  311,  80  Am. 
Dec.  278,  refusing  to  apply  cy  pros  where  trustee  renounced  trust;  White 
V.  Ditson,  140  Mass.  354,  54  Am.  Rep.  475,  4  N.  E.  608,  and  Zeisweiss  v. 
James,  63  Pa.  St.  469,  3  AnL  Bep.  562,  refusing  to  sustain  devise  to  cor- 
poration thereafter  to  be  created. 

Distinguished  in  Woodroof  v.  Hundley,  147  Ala.  291,  292,  39  South. 
909,  upholding  trust  for  beneficiaries  to  be  designated  by  trustees;  Dunn 
V.  Morse,  109  Me.  262,  83  Atl.  798,  holding  where  will  .directed  execatora 
to  designate  charitable  institution  to  receive  trust  funds  on  terminatioii 
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of  trusty  bat  they  failed,  through  death  or  infirmity,  to  do  so,  court  would 
designate  beneficiaries ;  Glover  v.  Baker,  76  N.  H.  404,  83  Atl.  925,  hold- 
ing incapacity  of  trustee  of  charitable  trust  did  not  cause  trust  to  fail; 
RusseU  V.  Allen,  107  U.  S.  169,  27  L.  Ed.  400,  2  Sup.  Ct.  332,  holding 
charitable  gift  valid  even  when  not  effected  until  after  death  of  trustee 
originally  named;  Minot  v.  Baker,  147  Mass.  349,  9  Am.  St.  Eep.  714, 
17  N.  E.  845,  charitable  trust  will  not  fail  where  duty  to  select  class 
of  beneficiaries  is  imposed  on  trustee,  where  trustee  dies  before  com- 
pleting selection,  provided  he  has  accepted  the  trust;  In  re  John's  Will, 
30  Or.  528,  36  L.  B.  A.  258,  47  Pac.  352,  distinguishing  between  failure 
to  designate  the  trust  and  failure  'to  designate  manner  of  its  execution. 

Charitable  uses.    Notes,  9  Am.  Dec  588,  587;  26  Am.  Dec.  68.         ' 

Charities  void  for  uncertainty.    Note,  44  Am.  Dec.  99. 

Certainty  and  unity  required  in  charitable  trusts.    Note,  64  Am.  St. 
Rep.  770. 

Validity  of  legacy  for  such  charitable  purposes  as  executor  or  trustee 
may  select.    Note,  12  L.  R.  A.  (N.  S.)  1180. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  R.  A.  (N.  S.)  57,  110,  181. 

It  seems  tbat  a  valid  will  may  be  made  devising  property  to  a  charitable 
purpose  to  be  designated  by  the  trustee  named  In  the  wUl. 

Approved  in  Miller  v.  Teachout,  24  Ohio  St.  534,  following  rule;  In  re 
Creighton's  Estate,  60  Neb.  807,  84  N.  W.  277,  upholding  charitable  be- 
quest where  trustee  is  named  who  is  empowered  to  select  charity,  where 
trustee  has  accepted  trust  and  is  willing  to  carry  out  its  provisions. 

Distinguished  in  John  v.  Smith,  102  Fed.  223,  42  C.  C.  A.  275,  uphold- 
ing devise  to  executors  for  maintenance  of  free  schools  in  certain  town, 
where  will  provided 'that  after  fifteen  years  trustees  should  be  appointed 
by  judges. 

Action  of  chancellor  In  England  under  cy  pres  Is  not  In  exercise  of  bis 
ordinary  chancery  powers. 

Cited  in  Bascom  v.  Albertson,  34  N.  Y.  592,  604,  610,  612,  Heiss  v. 
Murphey,  40  Wis.  292,  and  Webster  v.  Morris,  66  Wis.  391,  392,  28  N.  W. 
363,  both  holding  cy  pres  is  a  doctrine  of  prerogative  power  and  not  a 
judicial  function;  Ruth  v.  Oberbrunner,  40  Wis.  256,  refusing  to  apply 
cy  pres  in  Wisconsin. 

Where  bequest  falls  to  take  effect  and  there  Is  no  provision  therefor, 
testator  Is  so  far  considered  Intestate. 

Approved  in  Beekman  v.  Bonsor,  23  N.  T.  305,  80  Am.  Doc.  278,  follow- 
ing rule. 

If  object  to  be  benefited  Is  so  Indefinite  t)iat  bequest  could  not  be  sup- 
ported In  nase  of  an  ordinary  trust,  It  cannot  be  estabiisbed  In  court  of  the 
United  States,  upon  the  ground  tbat  It  Is  a  charity. 
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Approved  in  Cresson  v.  Cresson,  6  Fed.  Gas.  81T),  devise  of  lands  of 
testator  to  twelve  trustees  in  trust  for  home  fpr  aged,  infirm  or  invalid 
men  is  valid  as  charitable  use  under  laws  of  Pennsylvania. 

In  England,  apart  ftom  the  royal  prerogative  and  independently  of  the 
statute  of  Elizabeth,  equity  courts  have  power  to  uphold  a  devise  to  a  person 
capable  of  taking  for  a  charitable  use,  though  vaguely  expressed. 

Approved  in  Trustees  v.  Guthrie,  86  Va.  147,  6  L.  E.  A.  830, 10  S.  E.  325, 
residuary  legacy  of  will  to  secretary  of  board  of  foreign  missions  of 
Presbyterian  church  was  not  void  for  uncertainty  as  to  beneficiary,  but 
should  be  paid  to  corporation  of  ** Trustees  of  Presbyterian  Church,"  for 
use  of  executive  committee  of  foreign  missions. 

l)istinguished  in  District  of  Columbia  v.  Washington  Market  Co.,  3 
McAr.  (D.  C.)  578,  holding  void  trust  created  for  benefit  of  *Hhe  poor 
of  the  city  of  Washington  and  of  the  District  of  Columbia." 

Law  governing  validity  of  testamentary  gift  to  foreign  charity,  and 
administration  thereof.    Note,  20  Ann.  Gas.  866. 

Miscellaneous.  Cited  in  Hoadly  v.  Chase,  126  Fed.  821 ;  Estate  of  Hinck- 
ley, 58  Cal.  495;  Johnson  v.  Mayne,  4  Iowa,  191. 

17  How.  39&-i03,  16  L.  Ed.  96,  BOGABT  V.  THE  STEAMBOAT  JOHN  JAT. 

Admiralty  has  no  Jurisdiction  to  decree  the  sale  of  a  ship  for  an  unpaid 
mortgage.  * 

Approved  in  The  Rupert  City,  213  Fed.  266,  holding  mortgage  on  vessel 
could  not  be  foreclosed  in  suit  in  rem ;  The  Conveyor,  147  Fed.  589,  up- 
holding admiralty  jurisdiction  to  administer  fund  applicable  to  payment 
of  maritime  liens  with  reference  to  claims  based  on  mortgage ;  The  Clifton, 
143  Fed.  463,  74  C.  C.  A.  594,  denying  jurisdiction  of  admiralty  over  suit 
by  mortgagee  under  mortgage  to  secure  money  borrowed  to  pay  purcTiase 
price  of  vessel  to  recover  possession  of  vessel;  The  Gordon  CampbeU,  131 
Fed.  965,  where  admiralty  court  has  in  its  registry  for  distribution  fund 
arising  from  sale  of  vessel  and  maritime  liens  have  been  paid,  holder 
of  recorded  mortgage  may  prove  claim  against  fund;  Schuchardt  v.  Bab- 
bidge,  19  How.  241,  15  Is.  Ed.  626,  holding  admiralty  has  no  jurisdiction 
to  foreclose  a  mortgage  on  a  ship ;  The  Sailor  Prince,  1  Ben.  466,  Fed.  Cas. 
11,424,  Morgan  v.  Tapscott,  5  Ben.  253,  Fed.  Cas.  9808,  The  Illinois,  2 
Flipp.  432,  Fed.  Cas.  7005,  The  Island  City,  1  Low.  379,  Fed.  Cas.  7109, 
The  Martha  Washington,  3  Ware,  251,  Fed.  Cas.  9148,  The  Selt,  3  Hiss. 
348,  Fed.  Cas.  12,649,  Deely  v.  The  Ernest,  2  Hughes,  77,  Fed.  Cas.  3735, 
and  Britton  v.  The  Venture,  21  Fed.  928,  all  following  rule;  People's 
Ferry  Co.  v.  Beers,  20  How.  400,  16  L.  Ed.  964,  nor  to  foreclose  lien  on 
vessel  for  work  and  materials  furnished  in  its  construction;  The  Ekslipse, 
135  U.  S.  608,  34  If.  Ed.  272,*  10  Sup.  Ct.  876,  nor  to  wind  up  a  trust 
concerning  a  licensed  vessel;  The  William  D.  Rice,  3  Ware,  136,  Fed.  Cas. 
17,691,  and  The  Ella  J.  Slaymaker,  28  Fed.  768,  nor  to  try  questions  of 
equitable  title  to  vessel;  The  C.  C.  Trowbridge,  U  Biss.  156,  14  Fed.  876^ 
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nor  to  declare  a  bill  of  sale  of  mortgage;  State  v.  Voorhies,  39  La.  Ann. 
502,  4  Am.  Bt.  Rep.  276,  2  South.  39,  remarking  that  jurisdiction  not  given 
to  Federal  courts  is  retained  by  the  State;  dissenting  opiniop  in  The 
Lottawanna,  21  Wall.  608,  22  L.  Ed.  672,  arguendo;  Hill  v.  The  Golden 
Gate,  12  Fed.  Cas.  165,  discussing  admiralty  jurisdiction  to  enforce  lien 
for  supplies  furnished  in  home  port;  Tunno  v.  The  Betsina,  24  Fed.  Cas. 
317,  discussing  interference  of  admiralty  to  secure  interest  of  dissentient 
minority  among  owners  of  vessel. 

Distinguished  in  Chirurg  v.  Knickerbocker  Steam'  Towage  Co.,  174  Fed. 
191,  holding  in  possessory  action  admiralty  court  could  take  notice  of  equi- 
table title  alleged  by  way  of  defense  by  claimant  in  possession ;  The  Lotta- 
wanna, 21  Wall.  583,  22  L.  Ed.  664,  holding  where  vessel  has  been  sold 
and  proceeds  paid  into  admiralty  it  may  decree  payment  to  mortgagee 
of  80  much  thereof  as  may  be  necessary  to  satisfy  his  mortgage;  Justi 
Pon  V.  The  Arbustci,  14  Fed.  Cas.  62,  The  Katie  O'Neil,  65  Fed.  113,  and 
The  Willamette  Valley,  76  Fed.  843,  all  to  same  effect;  Hill  v.  The 
Golden  Gate,  12  Fed.  Cas.  165,  and  The  J.  E.  Rumbell,  148  U.  S.  15,  37 
L.  Ed.  848,  13  Sup.  Ct.  501,  both  holding  where,  by  State  law,  lien  is  given 
for  repairs  to  vessel  in  home  port,  it  is  in  nature  of  maritime  lien  and 
may  be  enforced  in  admiralty;  The  Bark  Edward  Albro,  10  Ben.  671, 
Fed.  Cas.  4290,  disting^shing  between  mortgage  and  bottomry  bond; 
Adams  v.  The  Wyoming,  1  Fed.  Cas.  162,  enforcing  mortgagee's  claim 
to  proceeds  in  preference  to  master's  lien  for  wages;  The  Grand  Republic, 
10  Fed.  399,  permitting  libel  by  mortgagee  as  representative  of  insurers  of 
vessel;  The  Underwriter,  119  Fed.  744,  arguendo. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  234. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  418. 

Oourta  of  Admiralty  lia^e  never  entertained  jurisdiction  by  possessory 
action  to  try  tbe  title  or  rigbt  to  the  possession  of  a  ship. 

Denied  in  Thurber  v.  The  Sloop  Fannie,  8  Ben.  435,  Fed.  Cas.  14,014, 
holding  where  forcible  taking  possession  of  a  vessel  constituted  a  mari- 
time tort,  admiralty  might  redress  it  by  reinstating  libelant  in  possession 
of  his  vessel. 

Mere  mortgage  of  sbip,  other  tlian  tbat  of  hypothecated  bottomry,  is  not 
maritime  contract. 

Approved  in  United  Transp.  Ss  Lighterage  Co.  v.  New  York  etc.  Transp. 
Line,  185  Fed.  390,  107  C.  C.  A.  442,  holding  cause  of  action  for  relief 
from  fraudulent  contract  between  two  corporations  made  by  ofRcer  com- 
mon to  both  was  not  maritime  in  nature,  and  not  within  jurisdiction  of 
admiralty,  though  contract  was  maritime;  Upper  Steamboat  Co.  v.  Blake, 
2  App.  D.  C.  57,  holding  lease  to  wharf  was  not  maritime  contract;  The 
Guiding  Star,  9  Fed.  524,  and  The  Madrid,  40  Fed.  681,  following  rule. 

ICortgagee  of  vessel  has  lexal  title  which  he  may  use  to  make  the  ship 
aTallahle  for  the  payment  of  the  mortgage. 
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Doubted  in  The  Cherokee,  30  t*ed.  703,  704,  holding  mortgagor,  before 
condition  broken,  may  bring  libel  for  salvage. 

Right  of  mortgagee  of  ship  to  take  possession.    Note,  4  B.  R.  0.  629. 

17  How.  408-416,  16  L.  Ed.  110,  WEST  ▼.  OOCHBAK. 

Where,  by  treaty,  it  was  proyided  that  rights  of  property  should  be  guar- 
anteed to  the  inhabitants  of  ceded  territory.  Congress  might  either  confirm 
each  claimant's  title  directly  or  provide  that  before  a  title  should  be  given  to 
any  possessor,  the  exact  limits  of  his  possession  should  be  defined. 

Approved  in  Funkhouser  v.  Langkopf,  26  Mo.  458,  459,  discussing 
effect  in  confirmati^^ns  under  act  of  1812;  Aupuchon  v.  Ames,  27  Mo.  94, 
discussing  confirmation  under  act  of  1816;  Wilson  v.  Wall,  34  Ala.  305, 
remarking  that  while  the  treaty  may  give  the  right  it  is  the  patent  which 
gives  the  title;  Dent  v.  Sigerson,  29  Mo.  515,  526,  arguendo. 

Under  act  of  Mtoch  3^  1807,  a  patent  certificate  could  not  issue  after  return 
of  survey  plat. 

Approved  in  Snyder  v.  Sickles,  98  U.  S.  213,  25  L.  Ed.  102t  reviewing 
procedure  on  confirmation  before  survey. 

In  action  of  ejectment,  court  is  bound  by  patert  and  survey. 
Approved  in  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  follow- 
ing rule;  Willot  v.  Sandford,  19  How.  82,  15  L.  Ed.  550,  and  Tyler  v. 
Wells,  57  Mo.  475,  477,  both  following  rule. 

Under  act  of  ^807,  the  government  reserved  the  right  to  confirm  title  to 
such  land  as  should  be  designated  hy  a  survey  made  under  its  direction. 

Approved  in  Tyler  v.  Magwire,  17  Wall.  280,  21  L.  Ed.  582,  and  Mag- 
wire  V.  Tyler,  8  WalJk  661,  19  L.  Ed.  323,  as  to  power  of  Congress  to  con- 
firm claims  without  previously  ascertaining  their  boundaries;  Magwire  v. 
Tyler,  1  Black,  199,  17  L.  Ed.  140,  Secretary  of  Interior  had  authority 
to  set  aside  survey,  order  another  to  be  made,  and  issue  patent  to  one 
throwing  off  claims  of  another;  Cousin  v.  Labatut,  19  How.  209,  15  L.  Ed. 
605,  certificate  of  confirmation  of  Spanish  claim  rendered  certain  by  sur- 
vey is  prima  facie  evidence  of  title,  but  mere  loose  order  of  survey  did 
not  have  such  effect,  and  United  States  could  sell  land;  Lafayette  v. 
Kenton,  18  How.  199,  15  L.  Ed.  847,  warrant  to  Lafayette  of  lands  in 
Orleans  Territory,  not  to  include  lands  rightfully  claimed  by  others,  did 
not  authorize  secretary  to  issue  patent  until  registrar  certified  that  land 
was  not  claimed  by  another. 

Where  confirmation  depends  upon  a  survey  to  be  made*  no  title  passes 
until  after  return  of  survey. 

Approved  in  Kissell  v.  St.  Louis  Pub.  Schools,  18  How.  25, 15  L.  Ed.  327, 
title  to  school  lands  vested  in  State  v.  Missouri  upon  completion  of  Fed- 
eral survey;  Coleman  v.  Allen,  5  Mo.  App.  132,  conveyance  executed  by 
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heirs,  eonsununating  pre-emption  right,  prior  to  entry  and  patent  was  valid 
as  against  that  made  subsequent  thereto;  Territory  v.  Delinquent  Tax- 
payers, 12  N.  M.  172,  175,  76  Pac.  317,  318,  holding  title  to  imperfect 
grant  did  not 'pass  on  decree  of  court  of  private  land  claims  but  only  on 
confirmation  of  survey ;  Clark  v.  Hills,  67  Tex.  146,  2  S.  W.  358,  in  action 
of  trespass  to  try  title  to  land,  where  plaintiff  claims  under  location  of 
land  by  bounty  warrant  as  unoccupied  lands,  and  defendant  claims  by 
previous  grant,  burden  is  on  plaintiff  to  show  lands  were  unoccupied, 
and  verdict  was  returned  for  defendant;  Cousin  v.  Labatut,  19  How. 
209,  15  L.  Ed.  605,  holding  United  States  may  sell  land  until  survey  is 
made  and  approved;  Maguire  v.  Vice,  20  Mo.  431,  and  Smith  v.  Madison, 
67  Mo.  705,  both  holding  no  title  passes  till  patent  issued;  Bryan  v. 
Forsyth,  19  How.  336,  15  L.  Ed.  675,  after  survey  made  and  approved, 
title  becomes  capable  of  sustaining  ejectment;  Gray  v.  Givens,  26  Mo.  301, 
a  confirmation  to  be  designated  by  a  survey  attaches  to  no  land  until  sur- 
vey is  made;  Le  Beau  v.  Gaven,  37  Mo.  558,  prior  to  survey,  there  is  an 
equitable  title  with  a  right  to  have  a  survey  made  and  a  patent  issued. 

Distinguished  in  Tyler  v.  Wells,  2  Mo.  App.  532,  537,  sustaining  con- 
firmation under  act  of  1807,  and  subsequent  survey  in  1851,  as  against 
confirmation  of  1816,  under  the  act  of  that  year;  Le  Beau  v.  Gaven,  56 
Mo.  193,  heading  confirmation  under  act  of  1807  valid  as  against  subse- 
quent grant. 

Where  lands  have  been  confirmed  subject  to  survey,  no  title  exists  that 
will  support  ejectment  until  the  survey  is  made  and  approved. 

Approved  in  Carondelet  v.  St.  Louis,  1  Black,  189,  17  L.  Ed.  105;  Mezes 
V.  Greer,  2  McCall.  406,  Fed.  Cas.  9520,  all  following  rule. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  78S. 

Where,  under  act  of  Congress,  survey  of  lands  confirmed  is  a  condition 
aceompansring  Judgment  of  confirmation,  power  to  ascertain  boundaries  is 
reserved  to  executive  department  of  Federal  government. 

Approved  in  Balderston  v.  Brady,  18  Idaho,  242,  108  Pac.  743,  holding 
unsurveyed  school  section  included  in  forest  reserve  "lost"  to  State; 
McBride  v.  Whitaker,  65  Neb.  146,  90  N.  W.  970,  plat  of  survey  made  and 
approved  by  land  department  cannot  be  collaterally  impeached;  Sullivan 
V.  State,  41  Tex.  Civ.  94,  95  S.  W.  648,  holding  survey  made  by  owners 
of  grant  under  act  of  confirmation  void  as  to  excess  over  grant;  Cragin 
V.  Powell,  128  U.  S.  699,  32  L.  Ed.  568,  9  Sup.  Ct.  206,  to  point  that  power 
to  make  and  correct  surveys  of  public  lands  belongs  to  political  depart- 
ment of  the  government;  Stoneroad  v.  Stoneroad,  158  I^.  S.  251,  89  L.  Ed. 
970,  15  Sup.  a.  827,  Snyder  v.  Sickles,  98  U.  S.  212,  25  L.  Ed.  101,  Water- 
man V.  Smith,  13  Cal.  412,  413,  Maguire  v.  Tyler,  25  Mo.  501,  and  Stan- 
ford V.  Taylor,  18  How.  412,  15  L.  Ed.  454,  all  ruling  similarly;  United 
States  V.  Parrott,  McAll.  463,  Fed.  Cas.  15,999,  holding  United  States  has 
I>ower  to  make  such  condition;  Hannibal  etc.  B.  R.  Co.  v.  Smith,  41  Mo. 
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333|  holding  that  power  to  determine  upon  what  specific  tracts  of  land 
act  of  Congress  shall  operate  as  a  grant  is  a  political  function. 

Miscellaneous.  Cited  in  Troll  v.  St.  Louis,  257  Mo.  650,  168  S.  W.  172, 
referring  historically  to  principal  case;  Muse  v.  Arlington  "Hotel  Co.,  68 
Fed.  644,  to  point  that '  confirmations  are  void  if  the  grants  and  surveys 
^  will  not  enable  the  courts  to  ascertain  the  specific  boundaries  of  the  tracts 
'referred  to;  Doe  v.  Higgins,  39  Ala.  22,  as  to  powers  of  commissioner  of 
general  land  ofiice;  Magwire  v.  Tyler,  40  Mo.  438,  approving  reference 
to  the  evidence  in  the  principal  case;  without  particular  application,  in. 
Baird  v.  St.  Louis  Hospital  Assn.,  3  Mo.  App.  439. 

17  How.  417-423,  15  L.  Ed.  149,  AI>AM8  ▼.  I.AW. 

Legal  signification  of  word  "children**  accords  with  its  popular  signiflcatlott 
and  designates  immediate  offspring. 

Approved  in  Frosch  v.  Monday,  34  App.  D.  C.  351,  holding  "  children '^ 
in  testamentary  deed  did  not  ^include  grandchildren ;  Fields  v.  G wynn, 
19  App.  D.  C.  114,  considering  but  not  deciding  whether  ''issue  living  at 
death"  included  grandchildren.  Quoted  approvingly  in  dissenting  opinion 
in  Walton  v.  Cottin,  19  How.  359,  15  L.  Ed.  660,  and  Arnold  v.  Alden,  173 
lU.  239,  50  N.  E.  708. 

"Ohildren'*  does  not  include  grandchildren. 

Approved  in  dissenting  opinion  in  Walton  v.  Cottin,  19  How.  359,  15 
L.  Ed.  660,  Vaughan  v.  Vaughan,  97  Va.  328,  33  S.  E.  605,  Arnold  v. 
Alden,  173  111.  239,  50  N.  E.  708,  Estate  of  Chapoton,  104  Mich.  13,  5S 
Am.  St.  Rep.  455,  61  N.  W.  893,  and  Burgess  v.  Hargrove,  64  Tex.  112, 
all  following  rule. 

Distinguished  in  Cutting  v.  Cutting,  6  Sawy.  400,  6  Fed.  264,  holding 
''children'^  includes  '' grandchildren ''  under  Oregon  donation  act. 

Husband  and  wife.    Note,  12  Am.  St.  Rep.  97. 


Miscellaneous.    Cited  in  Rogers  v.  Law,  1  Black,  256,  17  L.  Ed.  60, 
f erring  to  facts  on  subsequent  appeal  in  same  litigation;  without  par- 
ticular application,  in  State  v.  Burke,  33  La.  Ann.  505. 

17  How.  424-425,  15  L.  Ed.  100,  BEBNDOK  v.  BIDOWAT. 

Jurisdiction  of  District  Court  over  parties  Is  acquired  only  by  service 
of  process  or  their  voluntary  appearance. 

Approved  in  Paine  v.  Caldwell,  1  Hask.  454,  6  N.  B.  R.  561,  Fed.  Cas. 
10,674,  and  In  re  Johnson,  167  U.  S.  124,  42  L.  Ed.  104,  17  Sup.  Ct.  737, 
both  holding  jurisdiction  in  criminal  proceeding  not  acquired  by  com- 
mission of  offense,  but  only  by  service  of  process;  Hardenberg  v.  Ray, 
13  Sawy.  161,  33  Fed.  814,  jurisdiction  may  be  acquired  by  voluntary 
appearance.  * 

Removal  of  causes.    Note,  12  Am.  Rep.  648. 


»27  CITY  OF  BOSTON  v.  LECRAW.        17  How.  426-437 

Dlstxlct  Court  hM  no  aathoiity  to  israe  process  to  another  State. 

Approved  in  Kirk  v.  United  States,  124  Fed,  335,  holding  where  recog- 
nizance was  given  by  nonresident  defendant  to  appear  and  answer  indict- 
ment in  District  Court  in  Georgia,  on  which  resident  o'f  New  York  was 
surety,  court  in  which  indictment  was  pending  had  jurisdiction  to  forfeit 
recognizance;  Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215  Mo.  245, 
114  S.  W.  1094,  holding  void  injunction  issued  on  filing  petition  for  bank- 
ruptcy, restraining  creditOrss  from  prosecuting  garnishment  against  de- 
fendant in  another  State;  Chaffee  v.  Hay  ward,  20  How.  215,  15  L.  Ed. 
862,  United  States  v.  Crawford,  47  Fed.  5d4,  Ulingworth  v.  Atha,  42  Fed. 
145,  and  Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  639,  applying  rule  to 
process  of  Circuit  Court;  Jobbins  v.  Montague,  5  Ben.  425,  6  N.  B.  R. 
122,  Fed.  Cas.  7329,  and  Paine  v.  Caldwell,  1  Hask.  454,  6  N.  B.  R.  561, 
Fed.  Cas.  10,674,  both  applying  rule  to  District  Court  proceedings  under 
bankruptcy  act;  ShainweJd  v.  Davids,  69  Fed.  702,  refusing  to  permit 
service  of  original  process  on  attorneys  of  nonresident;  United  States  v. 
American  Lumber  Co.,  80  Fed.  311,  arguendo. 

Distinguished  in  United  States  v.  Ottman,  1  Hughes,  317,  Fed.  Cas. 
15,977,  holding  United  States  may  confer  jurisdiction  on  Federal  courts 
in  action  commenced  in  State  court  by  attachment  against  nonresident 
and  removed  to  Federal  courts. 

Where  certain  defendants  were  essential  parties,  and  the  court  was  unable 
to  obtain  Jurisdiction  of  them  by  service  of  process,  the  bill  was  dismissed. 

Cited  in  Case  of  the  Sewing  Machine  Cos.,  18  Wall.  580,  21  L.  Ed.  920, 
12  Am.  Rep.  548,  arguendo. 

On  motion  to  dismiss  for  want  of  Jurisdiction  of  parties,  bill  was  retained 
twelve  months  before  granting. 

Cited  in  Winter  v.  Ludlow,  30  Fed.  Cas.  332,v  commenting  upon  this 
point  in  passing. 

17  How.  426-437,  15  !■.  Ed.  118,  OITT  OF  B08T0K  ▼.  LEGEAW. 

Under  ordinance  of  1647,  so  long  as  owner  of  tide  flats'  does  not  build  on 

them,  right  of  soil  does  not  abridge  right  of  public  to  use  them  for  navigation. 

Approved  in  Crocker  v.  Champlin,  202  Mass.  442,  89  N.  E.  130,  holding 

pubUc  right  extended  to  control  navigation  over  such  flats  for  purposes 

of  pleasure. 

In  Massachusetts,  by  virtue  of  the  ordinance  of  1647,  the  title  of  the 
owner  of  lands  bounded  by  tide  water  extends  from  high-water  mark  over 
the  shore  or  flats  to  low-water  mark.  If  not  beyond  one  hundred  rods. 

Approved  in  Percy  Summer  Club  v.  Astle,  163  Fed.  6,  90  C.  C.  A.  527, 
holding  public  had  right  of  fishery  in  all  great  ponds  and  lakes  in  New 
Hampshire,  under  ordinance  of  1647;  Wonson  v.  Wonson,  14  Allen,  78, 
and  Boston  v.  Richardson;  105  Mass.  362,  reviewing  ordinance  of  1647; 
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Clement  v.  BnmSy  43  N.  H.  619,  holding  same  ordinance  effeetive  in  New 
Hampshire ;  Shively  v.  Bowlby,  162  U.  S.  19,  88  L;  Ed.  888,  14  Sup.  Ct. 
555,  reviewing  subject  of  title  to  tide-lands  in  the  United  States. 

Distinguished  m  Narragansett  Real  Estate  Co.  v.  Mackenzie,  34  R.  I. 
108,  82  Atl.  805,  holding  ordinance  did  not  extend  to  Rhode  Island,  and 
ownership  of  land  bounded  by  salt  water  extended  only  to  high-water 
mark.  ^ 

Nature  of  riparian  rights,  and  lands  to  which  they  attach.    Note, 
9  Ann.  Oaa.  1286. 

Title  to  land  between  high  and  low  water  mark.    Note,  45  L.  B.  A. 
289. 

Public  right  of  naTlgatton  ores  subjacent  lands  is  defeasible  at  the  will 
of  the  owner  thereof. 

Approved  in  Richardson  v.  Boston,  19  How.  271,  15  L.  Ed.  642,  follow- 
ing rule. 

Municipal  corporation  has  same  rights  as  a  private  owner  in  its  tide-lands. 
Approved  in  Potomac  Steamboat  Co.  v.  Upper  Steamboat  Co.,  McAr. 
&  M.  (D.  C.)  294,  holding  United  States  owned  fee  of  streets  in  Wash- 
ington and  had  exclusive  right  to  construct  wharves  at  termini  of 
streets  running  to  river;  Richardson  v.  Boston,  19  How.  269,  15  L.  Ed. 
642,  Richardson  v.  Boston,  24  How.  192,  16  L.  Ed.  627,  and  Horn  v. 
People,  26  Mich.  224,  all  holding  city's  wharves  are  not  highways  but 
private  property;  Morris  v.  United  States,  174  U.  S.  287,  43  L.  Ed.  979, 
19  Sup.  Ct.  685,  applying  rule  as  to  title  of  United  States  to  water  lots 
in  District  of  Columbia. 

Municipal  ownershipvof  tide-lands.    Note,  64  L.  B.  A.  889. 

Public  right  of  navigatioii  over  lands  of  riparian  proprietor  is  defeasible, 
and  latter  may  reclaim  l&nd  by  wharflng  out  or  making  any  erections  on  tlie 
land  henefldal  to  themselves. 

Approved  in  Mills  v.. United  States,  46  Fed.  743,  12  L.  R.  A.  679, 
on  right  of  riparian  proprietor  to  make  improvements  on  his  land;  Backus 
v.  Detroit,  49  Mich.  116,  43  Am.  Rep.  452,  18  N.  W.  382,  holding  city  has 
ri<;ht  to  construct  wharf  where  any  dedicated  sti'eet  abuts  against  navi- 
gable stream. 

Riparian  owner's  right  of  access.    Note,  28  E.  R.  0.  163. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  E. 
0.  186. 

Owner  of  lands  cannot  lose  title  by  leaving  them 'in  their  natural  statei 
without  improvement,  or  forfeit  them  by  nonuser. 

Approved  in  Norfolk  v.  Southern  Ry.  Co.,  117  Va.  105,  83  S.  E.  1087, 
holding  use  of  property  for  public  purpose  by  oity  created  no  presump- 
tion that  city  had  dedicated  it  to  public;  Potomac  Steamboat  Co.  ▼. 
Upper  Potomac  Steamboat  Co.,  109  U.  S.  684,  27  L.  Ed.  1074,  3  Sup. 
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Ct.  462,  and  London  etc.  Bank  v.  Oakland,  86  Fed.  34,  both  holding  city 
does  noi  lose  right  to  lands  granted,  for  purposes  of  a  street  by  non- 
user;  Morris  v.  United  States,  174  U.  S.  287,  48  L.  Ed.  979,  19  Sup.  Ct. 
685,  to  similar  effect;  Nelson  v.  Madison,  3  Biss.  253,  Fed.  Gas.  10,110, 
presumption  is  that  user  by  the  public  is  permissive,  not  adverse;  Col- 
lins V.  Mayor  of  Macon,  69  Qa.  547,  purchase  by  municipal  corporation 
of  a  certain  tract  for  a  market,  is  not  a  dedication  of  it  to  that  pur- 
pose forever;  Keene  v.  Wheatley,  14  Fed.  Cas.  198,  discussing  publica- 
tion of  play  by  representation;  dissenting  opinion  in  Bridenbaugh  v. 
King,  42  Ohio  St.  422,  majority  holding  that  purchaser  of  land  remain- 
ing out  of  possession  for  forty-three  years  and  not  prefecting  title  by 
obtaining  deed  cannot  question  validity  of  deed  from  State. 

Dedication.    Note,  27  Am.  Dec  561. 

It  is  not  sufflcient  to  Instruct  Jury  that  certain  facts  are  not  snffllclent  evi- 
dence on  which  to  presume  a  dedication,  without  informing  them  what  facts 
would  constitute  sufflcient  evidence  for  that  purpose. 

Approved  in  Richardson  v.  Boston,  19  How.  269,  15  L.  Ed.  642,  hold- 
ing, where  there  is  some  evidence  tending  to  support  an  averment,  its 
value  must  be  submitted  to  the  jury  with  proper  instructions  from  the 
court;  Wheeler  v.  Schroeder,  4  R.  I.  392,  wherever  an  inference  of  fact 
is  to  be  drawn  by  the  jury  from  the  proof  of  certain  facts,  it  is  the  duty 
of  the  court  to  state  to  the  jury  not  only  what  facts  were  not  sufficient 
to  authorize  it,  but  also  what  facts  are  sufficient. 

Where  authorities  of  city  extended  sewer  to  low-water  mark,  across  lands 
owned  by  city,  damage  resulting  to  owner  of  adjacent  wharf  by  reason  of  in- 
terference of  sewer  structure  with  access  to  wharf  is  damnum  absque  injuria. 

Approved  in  Marcus  Sayre  Co.  v.  Newark,  60  N.  J.  Eq.  379,  88  Am. 
St.  Rep.  687,  45  Atl.  985,  following  rule;  Richardson  ▼.  Boston,  19  Jtow. 
269,  271,  15  L.  Ed.  642,  and  Richardson  v.  Boston,  24  How.  192,  16  L.  Bd. 
627,  both  following  rule ;  Mills  v.  United  States,  46  Fed.  743,  12  L.  B.  A. 
679,  holding  damage  to  riparian  proprietor  by  reason  of  improvements 
in  the  river,  is  damnum  absque  injuria. 

Distinguished  in  Haskell  v.  NeW  Bedford,  108  Mass.  218,  holding  city 
has  no  right  to  extend  sewer  by  structure  upon  flats  owned  by  an  individual 
under  special  grant  from  the  legislature,  below  low-water  mark. 

It  was  both  the  right  and  duty  of  authorities  of  city  to  extend  its  sewers 
across  its  tide-lands  to  low-water  mark,  for  the  purpose  of  removing  a  nuisance 
injurious  to  the  health  of  the  dtisens. 

Distinguished  in  Haskell  v.  New  Bedford,  108  Mass.  215,  holding  city 
has  no  right  to  deposit  filth  upon  the  seashore  in  such  quantities  as  to 
create  a  nuisance  to  health  and  navigation. 

Miscellaneous.  Cited  in  Mobile  Docks  Co.  v.  Mobile,  146  Ala.  204, 
9  Ann.  Oas.  1229,  3  L.  R.  A.  (N.  8.)  822,  40  South.  207,  to  point  that 
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"littoral  proprietor"  correctly  described  one  owning  land  on  navigable 
water,  whether  sea  or  river;  Richardson  v.  Boston,  19  How.  267,  15 
L.  Ed.  641,  a  ease  involvii^  the  same  nuisance  as  the  principal  case; 
Boston  V.  Richardson,  1^  Allen,  162,  remarking  no  question  of  tit|e  in- 
volved in  principal   case. 

17  Bow.  437-413,  15  L.  Ed.  129,  BBXTOS  v.  UNITBD  STATES. 

Treasury  transcript  is  evidence  in  a  suit  bronglLt  by  United  States  for 
delinquency  of  revenue  officer,  although  authenticated  copies  of  the  receipts 
which  the  debtor  had  given  for  money  did  not  accompany  the  transMpt. 

Approved  in  United  States  v.  Pierson,  145  Fed,  817,  818,  76  C. ,  C.  A. 
390,  introduction  of  duly  certified  transcript  of  books  and  proceedings 
of  treasury  ^  department  in  action  on  Indian  agent's  bond  establishes 
prima  facie  case;  United  States  v.  McCoy,  104  'Fed.  672,  44  C.  C.  A. 
125,  holding  documents  authenticated  by  postmaster-general  under  seal, 
reciting  imposition  of  fine  on  mail  contrltctor,  is  prima  facie  sufficient  to 
support  charge  against  contractor  in  his  account  with  department;  Har- 
vey V.  United  States,  97  Fed.  455,  459,  38  C.  C.  A.  267,  holding  frag- 
mentary transcript  from  books  of  Treasury  Department  containing  ac- 
counts of  former  marshal  which  cover  only  position  of  term  is  sufficient 
to  warrant  judgment  against  sureties  brought  thirty-three  years  after 
term  expired;  United  States  v.  Hart,  2  Ariz.  419,  19  Pac.  6,  holding* 
purchase  of  supplies  by  order  of  commissioners  of. Indian  affairs  and 
performance  of  certain  services  and  incurring  of  certain  expenses,  all 
in  proper  account  with  vouchers  presented  and  rejected  in  whole  or  ia 
part  by  proper  accounting  officers,  is  proper  setoff  against  government; 
Soule  V.  United  States,  100  U.  S.  U,  25  L.  Ed.  537,  and  Chadwick  v.  United 
States,  3  ^ed.  755,  both  holding  treasury  transcript  prima  facie  evidence 
of  balance;  United  States  v.  Eggleston,  4  Sawy.  201,  Fed.  Cas.  15,027, 
traiiscript  is  evidence  of  facts  contained  therein. 

Distinguished  in  United  States  v.  Pinson,  102  U.  S.  553,  554,  26  L.  Ed. 
228,  holding  transcript  must  be  properly  certified  by  proper  officer  under 
seal  of  Treasury  Department;  United  States  v.  Case,  49  Fed.  271,  settle- 
ment must  be  mutual  to  entitle  transcript  to  admission. 

Where  revenue  officer  has  been  reappointed,  sureties  on  new  bond  are 
liable  for  misappropriation  of  moneys  remaining  In  his  hands  ftom  the  first 
term. 

Approved  in  United  States  v.  Dudley,  21  D.  G.  342,  holding  sureties 
on  official  bond  liable  for  balance  coming  into  principal's  hands  during 
former  term;  Lyon  v.  Stern,  110  La.  478,  34  South.  642,  holding  where 
corporation  executes  bond  as  auctioneer  and  does  business  as  such,  in 
suit  against '  corporation  and  surety  on  bond  for  price  of  goods  sold  or 
.received  by  corporation  to  be  sold  defendants  cannot  set  up  that  corpora- 
tion cannot  be  an  auctioneer;  Lake  Co.  v.  Neilon,  44  Or.  17,  74  Pac.  213, 
applying  principle  in  action  on  tax  collector's  bond;   United  States   v. 
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Able,  24  Fed.  Cas.  746,  holding,  where  officer  becomes  his  own  successor, 
same  rules  apply  as  if  another  person  had  been  appointed;  Missoula 
County  v.  Edwards,  3  Mont.  64,  holding  sureties  on  first  bond  not  liable 
for  defaults  occurring  after  execution  of  a  later  bond,  and  vice  versa; 
Board  of  Admrs.  v.  McKowen,  48  La.  Ann.  257,  55  Am.  St  Bep.  279, 
19  South.  331,  holding  sureties  on  bond  given  for  first  term  not  liable 
for  default  in  second  term,  although  no  new  bond  has  been  required. 
Cited,  but  not  applied,  in  Lyttle  v.  Cozad,  21  W.  Va.  206.  Cited  in  note 
on  liability  of  sureties  on  sjiccessive  bonds,  10  Am.  St.  Bep.  846. 

Criticised  in  People  v.  Metropolitan  Surety  Co.,  164  Cal.  179,  Ann.  Oa«. 
1914B,  1181,  128  Pac.  326,  holding  fact  that  shortage  was  discovered 
during  last  of  several  consecutive  terms  of  officer  raised  no  presump- 
tion that  it  occurred  during  that  term. 

Distinguished  in  Rochester  v.  Randall,  105  Mass.  297,  7  Am.  Rep.  521, 
Thomas  v.  Blake,  126  Mass.  323,  and  Barry  v.  Screwmen's  Assn.,  67 
Tex..  253,  3  S.  W.  262,  all  holding  sureties  not  liable  for  default  occurring 
during  previous  term. 

Liability  of  sureties  on  successive  bonds.    Note,  10  Am.  St.  Rep.  846. 

Liability  of  sureties  of  public  officer  for  default  during  prior  term. 
Note,  23  L.  R.  A.  (K.  S.)  183. 

Burden  of  proof  is  upon  sureties  on  bond  of  reappointed 'revenue  ofllcar 
to  allow  that  default  was  committed  during  prior  term.  ^ 

Approved  in  McMullen  v.  Loan  Assn.,  64  Ksai.  302,  91  Am.  St.  Rep. 
239,  67  Pac.  893,  holding  under  bond  recitiqg  that  officer  had  been  elected 
on  6rst  of  year  and  was  conditioned  for  performance  of  duties  during 
said  year,  though  officer  was  not  elected  until  ftfter  first  of  year,  surety 
was  liable  for  defaults  of  entire  year;  Lake  Co.  v.  Neilon,  44  Or.  21, 
74  Pae.  214,  applying  principle  in  action  on  tax  collector's  bond;  United 
States  V.  Honsman,  70  Fed.  584,  17  C.  C.  A.  283;  Hartford  v.  Franey, 
47  Conn.  80,  Fox  Tp.  v.  McCord,  54  Iowa,  347,  6  N.  W.  537,  County  of 
Pine  V.  Willard,  39  Minn.  126,  12  Am.  St.  Rep.  623,  1  L.  R.  A.  119,  89 
N.  W.  72;  Frost  v.  Mixsell,  38  N.  J.  Eq.  589;  Salazar  v.  Territory,  8 
N.  M.  8,  41  Pac.  532,  and  State  v.  Banks,  76  Md.  145,  24  Atl.  417,  all 
following  rule;  Van  Sickel  v.  Buffalo  County,  13  Neb.  119,  42  Am.  Rep. 
763,  13  N.  W.  27,  surety  may  always  show  that  default  occurred  prior 
to  date  of  bond;  Arbuckle  v.  State,  81  Tex.  194,  16  S.  W.  877,  presump- 
tions are  against  sureties  and  in  favoi^  of  the  State;  Supervisors  v. 
Pabst,  70  Wis.  367,  35  N.  W.  344,  holding  burden  of  proof  on  sureties 
to  show  treasurer  had  made  up  defalcation;  Mutual  Loan  Assn.  v.  Price, 
16  Fla.  216,  26  Am.  Rep.  709,  holding  sureties  of  treasurer  of  private 
corporation  not  liable  after  expiration  of  his  term  of  office  and  such 
additional  time  as  reasonably  necessary  for  election  and  qualification  of 
his  successor;  Alvord  v.  United  States,  13  Blatchf.  280,  Fed.  -Cas.  269, 
holding  presumption  is  that  funds  were  in  hands  of  officer  at  time  of 
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execution  of  new  bond ;  United  States  v.  Earharti  4  Sawy.  249,  Fed.  Cas. 
15,018,  to  same  effect. 

Eedtal  of  appointment  of  Indian  a|^t  in  lilJi  oflLdal  bond  estops  liit 
snretieB  ftom  disputing  It. 

Approved  in  United  States  v.  Morse,  218  U.  S.  610,  54  L.  Ed.  1130, 
21  Ann.  Oaa.  782,  31  Sup.  Ct.  37,  holding  voluntary  surety  on  bond  of 
trustee,  in  proceeding  to  sell  realty  is  estopped  to  attack  validity  of 
decree  appointing  trustee,  or  validity  of  bond;  Fidelity  etc.  Deposit  Co.  v. 
Mobile  Co.,  124  Ala,  147,  27  South.  389,  applying  rule  to  tax  collector's 
bond;  Nash  v.  Sawyer,  114  Iowa,  742,  87  N.  W.  708,  where  bond  was 
conditioned  for  faithful  performance  both  administrator  and  sureties 
are  estopped  to  deny  validity  of^  appointment;  Talbott  v.  Curtis,  65  W. 
Va.  137,  63  S.  &.  879,  holding  surety  on  guardian's  bond  estopped  by 
recitals  thereof  from  questioning  appointment  and  qualification  of  prin- 
cipal; State  V,  Lewis,  73' N.  C.  140,  holding  guardian's  sureties  similarly 
estopped. 

Estoppel  of  surety  on  bond  of  public  officer  to  attack  validity  of 
appointment  or  election  of  principal.    Note,  21  Ann.  Oa«.  787. 

Miscellaneous.    Cited  in  United  States  v.  Butler,  114  Fed.  583. 

17  How.  443-447,  16  L.  Ed.  128,  BENDBIOKSON  ▼.  HINCKLEY. 

Parol  evidence  such  as  Is  not  admissible  to  alter  written  contracts  is  no 
ground  for  equitable  jurisdiction  to  enjoin  Judgment. 

Distinguished  in  Tobriner  v.  White,  19  App.  D.  C.  171,  holding  parol 
evidence  admissible  to  show  maker  of  notes  secured  by  trust  deed  took 
title  and  made  notes  at  request  of  payee  as  part  of  sale  of  land  and 
was  not  to  be  personally  liable,  and  equity  would  enjoin  judgment  thereon. 

Courts  of  equity  will  not  enjoin  Judgments  at  law  unless  complainant  has 
an  equitable  defense  of  which  he  could  avail  himself  at  law,  because  it  did 
net  amount  to  a  legal  defense  or  had  a  legal  defense  at  law  of  which  he  was 
prevented  from  availing  himself  by  fraud  or  accident,  nnmized  with  negligence 
of  himself  or  his  agents. 

Approved  in  National  Surety  Co.  v.  State  Bank,  120  Fed.  598,  61 
L.  R.  A.  394,  56  C.  C.  A.  657,  following  rule;  Talbott  v.  Pickford,  36 
App.  D.  C.  298,  and  Pickford  v.  Talbott,  225  U.  S.  658,  66  L.  Ed.  1246,  32 
Sup.  Ct.  687,  both  holding  defendant  in  libel  suit  who  abstained  from 
justificatioli  could  not  enjoin  judgment  on  ground  of  newly  discovered 
evidence  tending  to  prove  truth  of  charges;  Kansas  City  v.  Union  Pac. 
R.  Co.,  192  Fed.  317, 114  C.  C.  A.  1,  refusing  to  set  aside  default  judgment 
on  ground  that  defendant  was  negligent;  F.  H.  Peavey  &  Co.  v.  Union 
Pac.  R.  Co.,  176  Fed.  417,  holding  parties  injured  by  orders  of  commerce 
commission  could  sue  to  enjoin  their  enforcement,  though  not  parties  to 
proceeding  in  which  orders  were  made;  United  States  v.  One  Trunk  Con- 
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taining  Fourteen  Pieces  of  Embroidery,  156  Fed.  653,  refnfling  to  set 
aside  defaxilt  judgment  in  action  by  IFnited  States  for  forfeiture  of 
smuggled  goods;  Anglo-American  Provision  Co.  v.  Davis  Provision  Co., 
112  Fed.  577,  setting  off  judgments  in  equity;  Holton  v.  Davis,  108  Fed. 
149,  47  C.  C.  A.  246,  holding  to  order  to  enjoin  defendant  from  availin;:^ 
himself  of  judgment  procured  by  fraud,  it  must  appear  that  but  for  fraud 
judgment  would  not  have  been  rendered;  Nelson  v.  Meehan,  2  Alaska, 
493,  vacating,  after  term,  judgment  obtained  by  fraud  and  perjury,  ^fter 
its  afi&rmanee  by  appellate  court;  Brooks  v.  Twitchell,  1Q2  Mass.  446,  94 
Am.  St.  Rep.  665,  65  N.  E.  844,  upholding  bill  to  enjoin  default  judgment 
obtained  while  defendant  relied  on  written  assurance  of  plaintiff's  attor- 
neys that  no  advantage  wotdd  be  taken  of  delay  in  appearing;  Bruegg^ 
V.  Carter,  20  N.  D.  80,  126  N.  W.  494,  holding  complaint  stated  cause  of 
action  for  relief  from  judgment;  Freeman  v.  Wood,  14  N.  D.  109,  103 
N.  W.  396,  holding  creditors  not  entitled  (by  reason  of  negligence)  to 
have  decree  discharging  assignee  for  creditors  set  aside;  Ellis  v.  Akers, 
32  Okl.  100,  121  Pac.  260^  holding  equity  would  not  enjoin  judgment  not 
void,  but  voidable  only;  Hockaday  v.  Jones,  8  Okl.  163,  56  Pac.  1056,  re- 
fusing to  enjoin  execution  on  default  judgment  upon  constructive  service; 
Hockaday  v.  Jones,  8  Okl.  156,  56  Pac.  1056,  holding  injunction  against 
execution  on  judgment  obtained  without  service  of  process  docs  not  lie; 
Bowsman  v.  Anderson,  62  Or.  442,  123  Pac.  1095,  holding  probate  proceed- 
ings were  vitiated  by  fraud  and  should  be  set  aside  in  equity;  Ft.  Pierre 
V.  Hall,  19  S.  D.  669,  117  Am.  St  Rep.  972,  104  N.  W.  .472,  denying  relief 
from  default  judgment  on  warrants  against  city;  Spokane  etc.  M.  Co.  v. 
Pearson,  28  Wash.  126,  68  Pac.  168,  holding  injunction  does  not  lie  to 
restrain  default  judgment  secured  by  stockholders  against  corporation 
for  work  done  on  ground  that  warrant  on  which  judgment  was  based  -was 
fraudulently  raisedi  where  books  would  have  shown  such  fact;  Farmers' 
etc.  Warehouse  Co.  v.  Pridemore,  55  W.  Va.  463,  47  S.  E.  263,  refusing 
to  enjoin  judgment  at  law  where  fraud,  mistake  or  cir<;umstance  beyond 
complainant's  control  not  alleged  as  cause  of  failure  of  proof  at  trial.; 
Crim  V.  Hanley,  94  U.  S.  653,  24  L.  Ed.  216,  Thompson  v.  Laughlin,  91  Cal. 
323,  27  Pac.  755,  Kelleher  v.  Boden,  55  Mich.  297,  21  N.  W.  346,  Bankers' 
Life  Ins.  Co.  v.  Robbins,  53  Neb.  55,  73  N.  W.  272,  and  Stein  v.  Benedict, 
83  Wis.  615,  53  N.  W.  895,  all  holding  judgment  will  not  be  enjoined 
when  party  has  neglected  to  make  proper  defense;  Ross  v.  Banta,  140 
Ind.  134,  34  N.  E.  869,  and  Crocker  v.  Allen,  34  S.  C.  463,  27  Am.  St.  Rep. 
838,  13  S.  E.  653,  or  where  he  has  adequate  remedy  at  law;  Gould  v. 
Loughran,  19  Neb.  394,  27  N.  W.  398,  or  where  there  was  no  deprivation 
of  any  valid  defense  at  law ;  LinigA:  v.-Olenn^  33  Neb.  192,  49  N.  W.  1130, 
Williams  v.  Carr,  4  Colo.  App.  376,  36  Pac.  648,  State  v.  Superior  Court, 
8  Wash.  593,  36  Pac.  443,  Phillips  v.  Pullen,  45  N.  J.  Eq.  6,  16  Atl. 
10,  Knox  County  v.  Harshman,  133  U.  S.  154,  88  L.  Ed.  688,  10  Sup.  Ct. 
258,  Massachusetts  Benefit  Life  Assn.  v.  Lohmiller,  74  Fed.  26,  20  C.  C.  A. 
274,  Smith  v.  McLain,  11  W.  Va.  668,  and  Embry  v.  Palmer,  107  U.  S.  11, 
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27  L.  Ed.  349,  2  Sup.  Ct.  32,  all  refusing  to  enjoin  a  judgment  where 
there  is  no  fraud;  Railroad  Co.  v.  Neal,  1  Woods,  355,  Fed.  Cas.  11,634, 
or  for  surprise;  Pearce  v.  Winter  Iron  Works,  32  Ala.  74,  if  defense 
be  both  legal  and  equitable,  excuse  must  be  shown  for  failure  to  defend 
at  law^  State  Bank  v.  Campbell,  12  Ind.  45,  there  must  be  no  laches; 
Wingard  v.  Jameson,  2  Wash.  Ter.  407,  7  Pac.  863,  Barton  v.  Radclyffe, 
149  Mass.  280,  21  N.  E.  375,  and  Spaulding  v.  Backus,  122  Mass.  554, 

23  Am.  St.  Rep.  393,  there  must  be  a  valid  equitable  defeifse;  Stevens  v. 
Hertzler,  114  Ala.  574,  22  South.  124,  injunction  will  lie  in  equity  after 
judgment  at  law,  where  defense  is  purely  equitable ;  Phillips  v.  Ne^^ley,  117 
U.  S.  675,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  holding  judgment  at  law  can- 
not be  reviewed  after  the  term,  except  by  proceeding  in  equity  in  proper 
case;  Perry  v.  Johnston,  95  Fed.  325,  relieving  against  judgment  affirmed 
on  appeal,  through  fraud  of  counsel  in  violating  agreement;  Marshall  v. 
^olmes,  141  U.  S.  596,  35  L.  Ed.  873,  12  Sup.  Ct.  64,  where  the  fraud 
complained  of  consisted  in  the  use  of  a  forged  letter ;  Central  Paci6e  R.  R. 
Co.  V.  Creed,  70  Cal.  501,  11  Pac.  775,  sale  wilNnot  be  set  aside  for  sur- 
prise unless  there  was  no  negligence  on  part  of  person  seeking  to  set  it 
aside;  Mayor  v.  Brady,  115  N.  Y.  617,  22  N.  E.  242,  fraud  such  as  will 
entitle  equity  to  interfere  consists  in  some  imposition  practiced  in  the 
procurement  of  the  judgment  by  which  the  defendant  was  prevented  from 
availing  himself  of  some  defense;  Handley  v.  Jackson,  31  Or.  355,  66 
Am.  St.  Rep.  841,  50  Pac.  916,  party  invoking  equitable  jurisdiction  must 
disclose  a  meritori6us  defense  to  the  law  action;  Stillwell  v.  Walker,  23 
Fed.  Cas.  93,  equitable  defense  should  be  asserted  on  equity  side  of 
court;  Young  v.  Rigler,  48  Fed.  184,' enjoining  prosecution  of  action  for 
assault  for  fraudulent  collusion  between  plaintiff  and  codef endant ;  Oraver 
V.  Faurot,  64  Fed.  244,  quer3dng  whether  judgment  can  be  impeached  for 
fraud  which  consisted  in  false  swearing  in  the  action  in  which  the  judg- 
ment was  obtained ;  dissenting  opinion  in  Gaines  v.  Hale  &  Rector,  26  Ark. 
209,  arguing  ^quity  should  not  interfere  with  judgment  at  law  where 
no  fraud,  accident,  mistake  or  imx)osition  is  averred  or  proved;  King  v. 
Browson,  122  Mass.  128,  to  point  that  equity  will  not  aid  one  who  has 
lost  his  rights  through  his  own  negligence;  State  v.  Matley,  17  Neb.  567, 

24  N.  W.  201,  allowing  intervention  in  mandamus  proceeding  for  purpose 
of  canceling  writ  on  ground  of  fraud;  Given 's  Appeal,  121  Pa.  St.  266, 
6  Am.  St.  Rep.  797,  15   Atl.  469,  as  to   jurisdiction  of   equity  to  enjoin 
enforcement  of  judgments  at  law- 
Relief  in  equity,  other  than  appellate  proceedings  against  judgments, 

decrees  and  other  judicial  determinations.    Note,  64  Am.  St.  il6p. 
225. 

Injunction  against  judgments  obtained  by  fraud,  accident^  mistake, 
surprise  and  duress.    Note,  80  L.  R.  A.  787,  801. 

Negligence  as  cause  for,  and  as  bar  to,  injunotionB  against  judg- 
ments.   Note,  81  L.  R.  A.  89. 
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Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  81  L.  B.  A.  766,  767. 

Equitable  jurisdiction  as  to  injunction  against  judgments.    Note,  82 
L.  B.  A.  S22,  824. 

Where  defendant  neglects  to  set  Ap  a  setoff  In  tbe  action,  he  cannot  after- 
ward seek  relief  from  the  Judgment  in  equity  on  that  ground. 

Approved  in  Perry  v.  Pye,  215  Mass.  414,  102  N.  E.  657,  decreeing  setoff 
of  judgment  for  injunction  and  damages  against  judgn^ent  obtained  by 
insolvent  nonresident. 

17  How.  447-466,  16  !■.  Ed.  156,  8TEVSN8  v.  GLABDINa. 

Whether  patent  and  copyrights,  held  undef  the  laws  of  the  United  States, 
are  subject  to  seizure  and  sale  on  execution,  quaere. 

Approved  in  Ball  v.  Coker,  168.  Fed.  306,  308,  holding  patent  right  did 
not  pass  to  general  assignee  or  receiver  of  property  of  owner;  In  re  Mc- 
Donnell, 101  Fed.  239,  holding  bankruptcy  trustee  takes  no  title  to  patent 
granted  to  bankrupt  after  adjudication  though  application  was  pending 
at  time  of  such  adjudication;  Murray  v.  Ager,  1  Mackey  (D.  C),  89,  91, 
holding  equity  cotdd  direct  pale  of  interest  of  inventor  in  patent  to  satisfy 
judgment,  and  compel  assignment  for  that  purpose;  Ash  croft  v.  Wal- 
worth, 1  Holmes,  154,  Fed.  Cas.  580,  holding  insolvent  debtor's  title  to 
letters  patent  did  not  pass  by  assignment  by  judge  under  the  State  insol- 
vent law;  Gordon  v.  Anthony,  16  Blatchf.  249,  Fed:  Cas.  5605,  holding 
assig^nment  of  an  interest  in  a  patent  by  State  court  receiver  passed  nc 
title;  Chisholm  v.  Fomy,  66  Iowa,  335,  21  N.  W.  665,  and  Carver  v.  Peck. 
131  Mass.  292,  294,  both  holding  patent  right  cannot  be  sold  under  exe- 
cution issuing  from  State  court;  Bryan  v.  University  Publishing  Co.,  112 
N.  T.  386,  2  L.  R.  A.  6S9,  19  N.  E.  826,  holding  State  court  had  no  juris- 
diction to  subject  copyright 'to  judgment;  Non-Magnetic  Watch  Co.  v. 
Association,  44  Fed.  7,  denying  right  to  serve  by  publication,  a  non- 
resident defendant  in  suit  to  determine  title  to  a  patent  right;  dissenting 
opinion  in  Wilson  v.  Martin- Wilson  Fire  Alarm  Co.,  15l  Mass.  527, 
8  L.  B.  ^.  S13,  24  N.  E.  788,  majority  holding  conveyance  by  idaster  in 
chancery  of  letters  patent,  in  payment  of  owner's  debt,  passed  title; 
Dart  V.  Woodhouse,  40  Mich.  401,  29  Am.  Bep.  545,  holding  set  of  manu- 
script abstract  books  not  leviable  property;  dissenting  opinion  in  Bryan 
V.  University  Pub.  Co.,  112  N.  Y.  395,  2  L.  R.  A.  642,  19  N.  E.  831,  ma- 
jority denying  State  court's  jurisdiction  to  subject  copyright  to  judgment 
debt. 

Distinguished  in  Ager  v.  Murray,  105  U.  S.  129,  130,  26  L.  Ed.  948,  hold- 
ing patent  right  may  be  subjected  to  payment  of  judgment  by  bill  in 
equity ;  Wilder  v.  Kent,  15  Fed.  219,  holding  title  to  a  particular  patented 
machine  and  right  to  use  same,  passed  by  execution  sale ;  Leon  etc.  Abstract 
Co.  y.  Equalization  Board,  86  Iowa,  135,  41  Am.  81.  Bop.  488,  17  L.  R.  A. 
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201,  53  N.  W.  96,  holding  books  containing  abstracts  of  titles  subject 
to  taxation  and  levy.  < 

Ldabilit/  of  right  in  patent  to  execution.    Note,  40  Am.  Bep.  124, 
126. 

Copyrights  and  patent  rights  do  not  exist  in  any  partlealar  State  or  diB> 
trict,  hut  are  coextensiye  with  the  United  States. 

Approved  in  Standard  Gas  Power  Co.  of  Georgia  v.  Standard  Gas 
Power  Co.  of  Delaware,  224  Fed.  991,  holding  patent  right  was  not  such 
''property"  as  *may  have  situs  in  district  of  owner's  residence,  so  that 
claims  thereto^  could  be  adjudicated  on  service  by  publication,  under  Judi- 
cial Code,  §  57;  P.  H.  etc.  Roots  Co.  v.  Decker,  Ul  Minn.  462,  127  N.  W. 
419,  holding  in  absence  of  personal  service  in  State  on  owner  of  patent, 
court  could  not  determine  validity  of  prior  transfer;  Elmendorf  v.  Ameri- 
can Combustion  Co.,  80  N.  J.  Eq.  463,  85  Atl.  199,  holding  action  to  set 
aside  license  to  defendant  residing  in  another  State  to  make  patent  device 
as  fraudulent,  could  not  be  maintained  as  proceeding  in  rem  in  State 
where  owner  resided ;  Carver  v.  Peck,  131  Mass.  294,  holding  patent  right 
not  "property  within"  State  of  owner's  residence.  Cited  also  in  Wilson 
V.  Martin-Wilson  Fire  Alarm  Co.,  151  Mass.  520,  8  L.  R.  A.  810,  24  N.  E. 
786,  holding  patent  has  no  situs  in  any  particular  State. 

Copyright  and  stereotype  plates  of  a  hook  are  distinct  sabjocts  of  prop- 
erty: the  former  is  not  necessarily  anhezed  to  the  plates,  nor  incident  or 
accessory  to  the  ownership  thereof;  nor  does  the  transfer  of  soidi  ownership 
carry  snch  right  with  it  as  is  essential  to  beneficial  use  of  the  plates. 

Approved  in  American  Tobacco  Co.  v.  Werckmeister,  207  U.  S.  298, 
12  Ann.  Oas.  595,  52  L.  Ed.  217,  28  Sup.  Ct.  72,  holding  right  to  copy 
copyrighted  article  could  be  transferred  independently  of  ownership  of 
thing  itself;  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  18,  20,  15  L.  R.  A 
(N.  S.)  766,  77  C.  C.  A.  607,  refusing  to  enjoin  dealer  from  selling  copy- 
righted book  at  less  than  price  mentioned  in  notice  printed  in  book  to 
effect  that  no  dealer  was  licensed  to  sell  at  less  price;  Werckmeister  v. 
American  lith.  Co.,  134  Fed.  324,  326,  68  L.  R.  A.  691,  69  C.  C.  A.  563, 
eidiibition  of  original  copyrighted  painting  at  academy  at  which  no  per- 
son authorised  to  copy  same,  and  to  which  public  other  than  members 
not  admitted  except  on  payment  of  fee,  is  no  publication ;  People's  State  Bank 
V.  Jones,  26  Ind.  App.  587,  58  N.  E.  854,  holding  Rev.  Stats.  1881,  §  6055, 
requiring  payee  of  noto  given  for  patent  right  to  insert  therein  words 
''given  for  patent  right''  does  not  apply  to  notes  given  for  exclusive 
privilege  of  selling  patented  articles;  Patterson  v.  Kentucky,  97  U.  8. 
506,  24  L.  Ed.  1117,  distinguishing  between  property  in  physical  sub- 
stance and  patent  right  in  composition,  holding  State  prohibition  of  use 
of  substance  no  violation  of  patent  right;  Hankey  v.  Downey,  116  Ind. 
119,  1  L.  R.  A.  448,  18  N.  E.  272,  holding  State  law  requiring  cerUin 
formalities  of  vendors  of  patent  rights,  inapplicable  to  vendors  of  tangible 
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patented  article;  Commonwealth  v.  Petty,  96  Ky.  454,  29  L.  B.  A.  789, 
29  S.  W.  292,  holding  State  law  restricting  sale  of  patent  right,  or  terri- 
tory for  sale  thereof,  nnconstitutional ;  Carter  v.  Bailey,  64  Me.  462,  18 
Am.  Bep.  275,  holding  owner  in  common  of  copyright  not  compelled  to 
account  to  co-owner  for  copies  published  and  sold  by  him. 

Distinguished  in  Harrison  v.  Maynard,  Merrill  ft  Co.,  61  Fed.  692,  10 
C.  C.  A.  17,  owner  of  copyright,  transferring  title  to  copyrighted  books 
under  agreement  restricting  their  use,  cannot  restrain  sales  of  books  in 
violation  of  agreement  by  virtue  of  copyright  statutes,  but  is  confined  to 
remedy^  for  breach  of  contract. 

State  statutes  as  to  requirements  of  notes  for  transfer  of  patent 
rights.    Note,  26  Am.  Bep.  519. 

Patent  rights  as  property.    Note,  17  Ann.  Oa«.  891. 

Whether  owner  of  original  production,  or  owner  of  composition 
represented  thereby,  is  the  proprietor  within  copyright  law.  Note, 
S  B.  B.  0.  672. 

Ownetsblp  of  copper-i^late  by  owner  of  th«  copyrl^t  d'oee  not  attach  the 
latter  right  to  the  plate,  nor  doee  It  paM  with  the  plate  by  sale  thereof  on 
ezecntloiL  ,^ 

Approved  in  Werckmeister  v.  American  Lith.  Co.,  142  Fed.  834,  notice 
of  copyright  need  not  be  put  on  original  painting;  Henry  etc.  Publishing 
Co.  V.  Smythe,  27  Fed.  920,  922,  holding  agent  for  delivery  of  copyrighted 
books  already  sold  by  embezzling  and  selling  copies  to  a  merchant,  trans- 
ferred no  right  to  sell  the  book;  Chadwick  v.  Covell,  151  Mass.  193, 
21  Am.  St.  Bep.  445,  6  L.  B.  A.  841,  23  N.  E.  1069,  refraining  from  de- 
ciding whether  sale  of  dies  passed  right  to  use  trademarks;  Keene  v. 
Wheatley,  14  Fed.  Cas.  193,  holding  parting  with  manuscript  copy  of  unpub- 
lished work  gave  no  right  to  publish  same. 

Distinguished  in  Parton  v.  Prang,  3  Cliff.  551,  Fed.  Cas.  10,784,  hold- 
ing unconditional  sale  of  painting  passed  right  to  reproduce  same. 

Equity  haa  no  Jurladlctton  to  enforce  statutory  penalties  for  InMngement 
of  copyright  In  absence  of  statutory  grant  thereof. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  21,  15  L.  B.  A. 
(N.  8.)  766,  77  0.  0.  A.  607,  refusing  to  enjoin  dealer  from  selling  copy- 
righted book  at  less  than  price  mentioned  in  notice  printed  in  book  to 
effect  that  no  dealer  was  licensed  to  sell  at  less  price;  United  States  v. 
Berrigan,  2  Alaska,  446,  under  Russian  treaty,  members  of  Athapascan 
stock  are  uncivilized  tribes  entitled  to  the  equal  protection  of  laws 
afforded  to  similar  aborigiiial  tribes;  Callaghan  v.  Myers,  128  U.  S.  663, 
82  L.  Ed.  661,  9  Sup.  Ct.  190,  Chapman  v.  Ferry,  8  Sawy.  193,  12 
Fed.  695,  and  Qilmore  v.  Anderson,  38  Fed.  848,  all  denying  equity 
jurisdiction  to  enforce  penalties  for  infringement  of  copyright;  Trow 
City  Directory  Co.  v.  Curtin,  36  Fed.  830,  sustaining  demurrer  to 
portions  of  bill  seeking  to  enforce  penalties  and  forfeitures  for  infringe- 
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ment  of  copyright;  Stevens  v.  Cady,  2  Cart.  201,  Fed.  Gas.  13,395,  deny- 
ing equity  jurisdiction  to  enforce  penalties  or  forfeitures;  Untermeyer 
V.  Freund,  58  Fed.  210,  211,  7  C.  C.  A.  183,  sustaining  constitutionality 
of  act  providing  for  enforcing  penalties  for  infringement  of  i>atent,  in 
equity;  Morrison  v.  Pettibone,  87  Fed.  331,  holding  statutoiy  forfeiture 
for  infringing  copyright  enforceable  by  action  in  replevin;  Lawren«8  v. 
Dana,  4  Cliff.  58,  Fed.  Cas.  8136,  holding  legal  proprietor  of  literary 
production  entitled  to  damages  for  unauthorized  publication  of  manu- 
script. 

Equity  lias  jurisdiction  to  grant  an  account  of  proflts  in  a  proper  case, 
under  prayer  for  general  relief,  in  copyiigbt  and  patent  caMS,  as  incident  to 
right  to  an  injunction  therein. 

Approved  in  Cooper  v.  United  States,  220  Fed.  870,  136  C.  C.  A.  497, 
liolding  in  suit  to  annul  patent  and  cancel  deed  as  cloud  on  title,  prayer 
for  general  relief  warranted  money  judgment  against  original  defendant, 
with  lien  on  land  therefor,  and  provision  that  defendant,  who  was 
bona  fide  purchaser,  should  pay  judgment  out  of  moneys  owing  for  land; 
Huebsch  v.  Arthur  H.  Crist  Co.,  209  Fed.  894,  granting  accounting  for 
profits  and  damages  in  suit  for  infringement  of  copyright;  Social  Register 
Assn.  V.  Murphy,  129  Fed.  148,  in  equity  suit  for  infringement  of  copy- 
right there  can  be  no  damages  recovered  beyond  profits  of  defendant; 
Atwood  V.  The  Portland  Company,  10  Fed.  284,  bill  for  accounting  upon 
reissued  patent  for  cast-iron  car-wheel  may  be  maintained  without  de- 
manding injunction;  Hardy  v.  LaDow,  72  Kan.  178,  83  Pac.  403,  where 
plaintiif  alleged  terms  of  lease  agreed  upon,  and  that  he  was  fraudulently 
induced  to  sign  lease  not  conforming  thereto,  and  he  prayed  for  can- 
cellation and  general  relief,  court  could  reform  lease;  Council  v.  Bailey, 
154  N.  C.  58,  69  S.  E.  761,  holding  where  bill  set  out  facts  warranting 
specific  performance  and  prayed  money  judgment  and  general  relief,, 
he  was  entitled  to  such  judgment,  and  lien  therefor  on  bond  and  order 
of  sale;  Patrick  v.  Isenhart,  20  Fed.  340,  holding  proper  relief  to  which 
bill  shows  complainant  entitled  may  be  granted  under  prayer  for  general 
relief;  Fishel  v.  Lueckel,  53  Fed.  501,  and  Falk  v.  Gast  Lithograph  etc. 
Co.,  54  Fed.  894,  4  C.  C.  A.  648,  awarding  account  of  profits  as  incident 
to  injunction  in  suit  for  infringement;  Chapman  v.  Ferry,  8  Sawy.  194, 
12  Fed.  695,  holding  account  may  be  awarded  in  equity  as  incident  to 
injunction  in  copjrright  suit. 

Explained,  and  jurisdiction  to  award  account,  held  independent  of 
other  equitable  relief,  in  Gordon  v.  Anthony,  16  Blatchf .  245,  Fed.  Cas. 
5605,  where  patent  infringed  had  expired. 

Modified  in  Root  v.  Lake  Shore  etc.  Ry.  Co.,  106' U.  S.  193,  26  L.  Ed. 
977,  exhaustively  reviewing  cases,  denying  equity  jurisdiction  after  pat- 
ent expired,  over  suit  merely  for  account  of  profits  against  infringer; 
Draper  v.  Hudson,  1  Holmes,  209,  Fed.  Cas.  4069,  refusing  to  award  ae- 
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count  holding  right  thereto  merely  incident  to  and  dependent  on  right 
to  injunction. 

Common-law  right  in  intellectnal  prydnotions.    It^ote,  51  L.  B.  A.  881. 

Miscellaneous.  Cite^  in  Farmer  y.  Calvert  etc.  Pub.  Co.,  1  Flipp.  232, 
Fed.  Cas.  4651,  holding  patent  right  and  infringement  may  be  litigated 
in  an  equity  court  without  prior  action  at  law;  Tompkins  v.  Halleck, 
133  Mass.  36,  43  Am.  Rep.  484,  holding  performance  of  unprinted  and 
.uncop3nrighted  play  by  other  than  owner  violation  of  his  common-law 
rights. 

4 

17  How.  466-464,  15  L.  Ed.  1S7,  OABPBHTEB  V.  OOMMONWEALTH. 

After  State  statutes  have  been  construed  by  State  courts,  Supreme  Court 
has  no  antboxlty  to  revise  constmAion  unless  the  Oonstitntion,  treaties  or  laws 
liav%  been  vlolate<L 

Approved  in  Griffing  v.  Gibb,  1  McAU.  221,  Fed.  Cas.  5819,  holding  United 
States  Circuit  Court  has  nothing  to  do  with  vindication  of  State  law  said 
to  have  divested  vested  rights;  State  v.  Doyle,  40  Wis.  192,  22  Am.  Bep. 
699,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  576. 

Title  of  heirs  in  intestate's  estate  dies  not  vest  until  distribution;  there- 
fore, during  period  of  administration,  State  may  impose  sny  tax  on  right  of 
succession  which  it  deems  fit. 

Approved  in  Cahen  v.  Brewster,  203  U.  S.  551,  8  Ann.  Oas.  215,  51  L.  Ed. 
3149  27  Sup.  Ct.  174,  upholding  statute  imposing  succession  tax  on  estates 
not  closed ;  Stone  v.  Elliott,  182  Ind.  462,  106  N.  E.  713,  upholding  statute 
prohibiting  widow  who  remarries  from  aUenating  realty  acquired  by  virtue^ 
of  previous  marriage ;  Galusha  v.  Wendt,  114  Iowa,  603,  87  N.  W.  514,  hold- 
ing Code,  §  1374,  relating  to  collection  of  taxes  withheld,  overlooked,  or  for 
any  other  reason  not  listed  or  assessed,  is  retroactive;  Ferry  v.  Campbell, 
110  Iowa,  299,  81  N.  W.  607,  holding  where  statute  providing  for  inherit- 
ance taxation  was  void  for  failure  to  provide  for  notice  or  hearing  of 
appraisement  of  property  to  be  taxed,  it  was  not  necessary  to  re-enact  whole 
statute  on  passage  of  amendment  curing  defect;  Armstrong  v.  Armstrong, 
1  Or.  212,  75  Am.  Dec.  559,  holding  law  passed  after  death  of  intestate,  but 
before  distribution,  controls  such  distribution* 

Law  governing  testamentary  capacity  and  rights  of  succession  to  per- 
sonalty.   Not\e,  5  E.  B.  0.  782. 
Inheritance  taxation.    Note,  127  Am.  St,  Bep.  1055. 

Pennsylvania  acts  of  1826  and  1850,  for  taxing  certain  inheritances,  heid 
to  Justify  tax  on  personalty  belonging'  to  estate,  but  not  within  tlie  State. 
Approved  in  Wallace  v.  Myers,  38  Fed.  185,  4  L.  B.  A.  172,  where  a  simi- 
lar New  York  statute  was  held  unobjectionable  on  constitutional  grounds; 
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Gelsthorpe  v.  Purnell,  20  Mont.  307,  312,  39  L.  R.  A.  174,  175,  51  Pac.  269, 
270,  and  State  v.  Alston,  94  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W.  751,  both 
holding  a  collateral  inheritance  tax  not  aT  tax  on  property,  but  on  right  of 
succession ;  Matter  of  McPherson,  104  N.  Y.  317,  68  Am.  Rep.  604,  10  N.  E. 
686,  as  an  authority  sustaining  the  validity  of  statutes  imposing  inheritance 
tax. 

Constitutionality  of  laws  affecting  taxation  of  collateral  inheritances. 
Note,  41  Am.  St.  R^.  580. 

Liability  to  taxation  within  State  of  shares  of  stock  of  foreign  corpo- 
ration.   Note,  AnxL  Cas.  1916Q,  832. 

Physical  presence  or  absence  of  personal  property,  or  evidence  thereof, 
as  affecting  liability  to  succession.    Note,  46  L.  R.  A.  (N.  S.)  1181. 

Pennsylvaiiia  act  of  1850,  explanatory*  of  act  of  1826,  relating  to  the 
taxation  of  inheritances,  cannot  be  considered  retrospective,  alttaongh  miq^k  in 
form,  as  to  heirs  whose  intestate  died  in  1849. 

Approved  in  Smith  v.  Callaghari,  66  Iowa,  655,  24  N.  W.  51,  holding  for- 
mal defects  in  probate  proceedings  may  be  cured  by  retrospective  l^sla- 
tion ;  New  Orleans  v.  New  Orleans  etc.  R.  R.  Co.,  35  La.  Ann.  682,  686,  and 
Tax  Collector  v.  New  Orleans  Qas  light  Co.,  44  La.  Ann.  756, 11  South.  33, 
where  act  authorizing  the  assessment  of  property  omitted  from  rolls  on 
previous  years  was  held  valid;  Eastman  v.  Clackamas  County,  12  Sawy. 
624,  32  Fed.  31,  and  Citizens'  Ins.  08.  v.  Lott,  45  Ala.  196,  as  authority  for 
holding  State  may  enact  retrospective  laws;  State  v.  Echcveria,  33  La. 
Ann.  715,  Stanley  v.  Smith,  15  Or.  510,  16  Pac.  177,  and  Brooke  v.  Mc- 
Craken,  10  N.  B.  R.  464,  4  Fed.  Cas.  229,  all  holding  retrospective  effect 
will  not  be  given  acts  of  Congress  unless  an  intention  that  such  effect 
be  given  is  clearly  expressed;  In  re  Lambard,  88  Me.  690,  34  Atl.  531, 
and  Hardeman  v.  Downer,  39  Ga.  436,  both  holding  it  within  power  of 
State  to  pass  a  law  divesting  a  vested  right,  provided  that  right  be  not 
vested  by  contract;  Davis  v.  State  Bank,  7  Ind.  316,  holding  it  competent 
for  legislature  to  legalize,  by  retrospective,  enactment,  a  sale  of  infant's 
land  illegally  made;  State  v.  Sickler,  9  Ind.  71,  holding  l^slature  had 
power  to  legalize  a  sale  of  school  lands  previously  made  by  a  commis- 
sioner; Webber  v.  Howe,  36  Mich.  156,  24  Am.  Rep.  692,  arguendo. 

Prospective  or  retroactive  operation  of  succession  tax  acts.  Note,  2 
Ann.  Cas.  608. 

Right  to  take  property  by  inheritance  or  will  as  natural  right  pro- 
tected by  Constitution.    Note,  9  Ann.  Cas.  727. 

Retrospective  succession  tax.    Note,  8  L.  R.  A.  (N.  S.)  1181. 

Tenth  section  of  flrst  article  of  Constitntion,  pertaining  to  ex  post  facto 
laws,  relates  to  criminal  cases  only. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  153,  66  L.  Ed. 
164,  31  Sup.  Ct.  171,  upholding  Kentucky  revenue  and  taxation  act  of  1906, 
as  not  impairing  vested  rights;  Orr  v.  Oilman,  183  U.  S.  283,  46  L.  Ed.  200, 
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22  Sup.  Ct.  216,  upholding  New  York  tax  law  of  April  17,  1897,  subdivision 
5;  Burgers  v.  Salmon,  97  U.  S.  384,  24  L.  Ed.  1106,  where  President  ap- 
proved act  increasing  tax  on  tobacco  on  afternoon  of  March  3,  1875,  in- 
crease did  not  apply  to  tobacco  stamped,  sold  and  removed  in  forenoon  of 
same  day;  Grey  v.  Thomas,  11  Fed.  Cas.  2,  holding  there  is  no  constitu- 
tional restraint  on  power  of  Congress  to  pass  retrospective  laws;  In  re 
Landsberg,  14  Fed.  Cas.  1068,  where  act  of  Feb.  18,  1867,  relating  to  crim- 
inal offenses  previously  committed,  was  held  ex  post  facto;  Cantini  v.  Till- 
man, 54  Fed.  973,  holding  South  Carolina  dispensary  act  in  no  way  vio- 
lates this  section  of  Constitution;  State  v.  Cununings,  36  Mo.  273,  holding 
term  ex  post  facto  has  application  to  civil  laws  of  a  criminal  nature;  State 
▼.  Paul,  5  R.  I.  190,  holding,  although  a  prohibitory  law  operates  to  lessen 
the  value  of  liquors  owned  in  State  at  time  of  its  enactment,  this  does  not 
cause  law  to  retroact  criminally  within  definition  of  ex  post  facto  law; 
dissenting  opinion  in  Moore  v.  State,  43  N.  J.  L.  231 ;  dissenting  opinion  in 
Anderson  v.  Baker,  23  Md.  566,  and  Denver  etc.  Ry.  Co.  v.  Woodward,  4 
Colo.  163,  for  definition  of  ex  post  facto  law;  United  States  v.  Harris,  1 
Abb.  (U.  S.)  115,  Fed.  Cas.  15,312,  in  discussion  as  to  pardoning  power 
of  President;  Burt  v.  State,  39  Ala.  651,  as  approving  holding  that  a  law 
making  punishment  lighter  cannot  be  considered  ex  post  facto;  Hart  v. 
State,  40  Ala.  38,  88  Am.  Dec.  756,-  where  statute  lessening  the-  amount  of 
evidence  required  for  conviction  in  case  of  misdemeanors  was  held  ex  post 
facto  as  to  misdemeanors  committed  before  its  enactment ;  Moore  v.  State^ 
40  Ala.  54,  act  incifbsing  punishment  for  certain  offences  is  ex  post  facto 
as  to  offences  committed  before  its  passage;  dissenting  opinion  in  Lapeyre 
v.  United  States,  17  Wall.  206,  21  L.  Ed.  611,  majority  holding  that  proc- 
lamation of  President  signed  and  sealed  July  24,  1865,  but  not  published 
until  July  27,  1865,  took  effect  as  of  prior  date. 

Ex  post  facto  laws.    Note,  37  Am.  St.  Rep.  688. 
Miscellaneous.    Cited  incidentally  in  Forster  v.  Forster,  129  Mass.  566. 

17  How.  464-468,  16  L.  Ed.  152,  RHODES  T.  FABMEA. 

Not  cited. 

17  How.  468-470,  15  L.  Ed.  163,  WIOKXIPPE  v.  EVE. 

Surviving  partner  has  sole  right  to  defend  suit  instituted  against  the  firm, 
since  he  represents  the  partnership  property,  and  deceased  partner's  adminis- 
trator has  no  right  to  be  made  party  defendant. 

Approved  in  Emerson  v.  Senter,  118  U.  S.  8,  30  L.  Ed.  51,  6  Sup.  Ct.  983, 
holding  that  sole  surviving  partner  of  an  insolvent  firm,  himself  insolvent, 
may  make  a  general  assignment  of  firm's  assets;  Hargadine  v.  Gibbons,  45 
Mo.  App.  467,  holding  that  surviving  partners  have  right  to  sue  on  part- 
nership judgment,  and  administrator  should  not  be  joined. 

Proceedings  to  enforce  partnership  liability,  where  one  of  the  partners 
has  died.    Note,  77  Am.  Dec.  115. 
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Bill  dlBmlised  because  cemplahwat  and  detaidasti  wen  etttnofl  ef  naie 
State. 

Approved  in  Beery  v.  Orick,  22  Gratt.  488, 12  Am.  Rep.  641,  holding  sueh 

a  cause  could  not  be  removed. 

« 

Bill  impeacbing  decree  for  fraud  is  an  oilginal  bUl,  requiring  diverse 
citisenBhip  in  the  parties  thereto,  and  Circuit  Court  has  not  Jurisdiction  oit  the 
strength  of  its  Jurisdiction  of  the  original  suit. 

Approved  in  Ralston  v.  Sharon,  51  Fed.  713,  holding  bill  to  have  decree 
of  dismissal  set  aside  for  fraud  to  be  original. 

17  How.  471--477,  15  L.  Ed.  164,  PUUJAH  v.  OSBORNE. 

Where  liens  of  Judgments  of  State  and  Federal  courts  are  co-ordinate,  the 
court  first  acquiring  possession  by  sehsure  under  execution  may  confer  a  good 
tiUe. 

Approved  ii^  New  Orleans  v.  Howard,  160  Fed.  398,  87  C.  C.  A.  345,  and 
Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52  L.  Ed  386,  28  Sup.  Ct. 
182,  both  holding  court  taking  possession  of  property  had  ancillary  juris- 
diction over  subordinate  suits  affecting  it,  regardless  of  diversity  of  citizen- 
ship; Hitz  V.  Jenks,  185  U.  S.  169,  46  L.  Ed.  856,  22  Sup.  Ct.  603,  applying 
principle  to  property  held  by  trustee  where  party  coming  in  on  cross-bill 
appeals  and  files  supersedeas  bond;  Jackson  v.  Parkersburg  etc.  Ry.  Co., 
233  Fed.  789,  holding  Federal  court  appointing  receiv^p:  for  railroad  could 
enjoin  proceedings  against  company  in  State  courts;  Taylor  v.  Carryl,  20 
How.  -596,  15  L.  Ed.  1032,  holding  libel  in  District  Court  for  mariners' 
wages  and  process  issued  could  not  divest  authority  of  State  court  which 
had  already  attached  vessel;  Conner  v.  Long,  104  U.  S.  234,  26  L:  Ed.  726, 
where  sheriff  sold  goods  attached,  without  notice  of  commencement  of 
bankrupt  proceedings,  he  is  not  liable  to  assignee;  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.,  112  U.  S.  304,  305,  28  L.  M.  733,  5  Sup.  Ct.  139,  140,  where 
proceedings  in  rem  are  begnin  in  both  Federal  and  State  court  against  same 
property,  the  one  first  taking  possession  acquires  exclusive  jurisdiction; 
Porter  v.  Sabin,  149  U.  S.  480,  37  L.  Ed.  818,  13  Sup.  Ct.  1011,  holding 
stockholders  could  not  bring  suit  against  officers  without  making  receiver 
appointed  by  State  court  a  party;  Bell  v.  Ohio  L.  &  T.  Co.,  1  Biss.  271, 
Fed.  Cas.  1260,  where  process  has  been  served  and  injunction  issued,  juris- 
diction of  Federal  court  attaches  to  the  exclusion  of  State  court  in  which 
suit  had  been  previously  commenced,  but  no  process  served;  The  Oliver 
Jordan,  2  Curt.  415,  Fed.  Cas.  10,503,  and  Lewis  v.  The  Ship  Ori)heus,  3 
Ware,  143,  Fed.  Cas.  8330,  both  holding  that  property  in  custody  of  law 
of  State,  under  an  attachment,  cannot  be  arrested  by  warrant  from  Dis- 
trict Court;  Johnson  v.  Bishop,  Woolw.  327,  Fed.  Cas.  7373,  and  Fisher  v. 
Lewis,  69  Mo.  630^  both  holding  that  assignee  cannot  maintain  suit  m  Fed- 
eral court  against  sheriff  taking  property  upon  attachment,  before  pro- 
ceedings in  bankruptcy  were  commenced;  Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2 
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Woods,  428,  FedTCas.  17,775,  Sehaller  ▼.  WiekeiBham,  7  Cold.  381,  and 
Longstreet  v.  Hill,  11  Heisk.  56,  all  holding  court  first  seizing  property 
acquires  delusive  jurisdiction,  no  matter  where  suits  were  commenced,  or 
process  in  personam  served;  Aller  v.  Roth,  2  McCrary,  448,  449,  5  Fed.  889, 
holding  that  sheriff  and  a  marshal  cannot  make  a  joint  levy;  Cohen  v. 
Solomon,  66  Fed.  413,  setting  aside  proceedings  in  State  court,  where  Fed- 
eral court  first  obtained  jurisdiction  of  mortgaged  premises;  Compton  v. 
Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  holding  Federal  court  could  acquire 
possession,  pending  suit  in  State  court;  In  re  Foley,  80  Fed.  950,  declaring 
that  Federal  courts  will  not  interfere  with  custody  of  estate  by  State  Pro- 
bate Court;  City  of  Opelika  v.  Daniel,  59  Ala.  215,  holding  that  State 
court  cannot  enjoin  suit  in  Federal  court;  Moore  v.  Withenburg,  13  La. 
Ann.  23,  holding  property  under  seizure  by  United  States  marshal  is 
beyond  the  reach  of  attachment  from  State  court;  Trumbo  v.  Cumming, 
20  S.  C.  336,  holding  sale  by  sheriff  under  junior  judgment  of  State  court, 
^divests  liens  of  senior  judgments  of  State  and  Federal  courts;  Smith  v. 
Ford,  48  Wis.  165,  2  N.  W.  159,  arguendo. 

Distinguished  in  Dwight  v.  Central  Vermont  R.  R.  Co.,  20  Blatchf.  208, 
9  Fed.  791,  holding^  when  two  suits  are  not  brought  upon  the  same  facts, 
nor  for  same  relief,  the  pendency  of  suit  in  State  court  is  not  good  plea  to. 
action  in  Federal  court;  Howe  v.  Freeman,  14  Gray,  573,  holding  that  re- 
plevin lies  in  a  State  court  against  a  marshal  of  United  States  for  property 
attached  on  mesne  process  from  United  States  court  against  a  third  person ; 
Hurst  V.  Latimer,  46  S.  C.  125,  24  S.  E.  173,  holding,  under  statute,  that 
sheriff  selling  under^State  execution  must  apply  proceeds  to  senior  judg- 
ment of  Federal  court. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Rep.  311. 

Miscellaneous.  Miscited  in  United  States  v.  Hailey,  2  Idaho,  30,  3  Pac. 
264.  Cited  to  point  that  bankruptcy  court  may  authorize  assignee  to  re- 
deem property  and  discharge  lien,  in  Markson  v.  Haney,  47  Ind.  35;  Mar- 
8ton  V.  Stickney,  55  N.  H.  385,  and  Clifton  v.  Foster,  103  Mass.  236,  4  Am. 
Rep.  642. 

17  How.  477-478,  15  L.  Ed.  236,  MINTXJBN  V.  MAYNABD. 

Local  law  of  California,  which  authorizes  an  attachment  of  vessels  tot 
supplies  or  repairs,  does  not  extend  to  the  balance  of  accounts  between  agent 
and  principal,  who  have  never  dealt  on  the  security  of  the  vesseL 

Approved  in  United  Transp.  &  Lighterage  Co.  v.  New  York  etc.  Transp. 
Line,  185  Fed.  390, 107  C.  C.  A.  442,  holding  cause  of  action  for  relief  from 
fraudulent  contract  between  two  corporations  made  by  officer  common  to 
both,  was  not  maritime  in^ nature,  though  contract  was  maritime;  St.  Paul 
Fire  etc.  Ins.  Co.  v.  Birrell,  164  Fed.  106,  holding  contract  between  marine 
insurer  and  broker,  relating  to  procuring  insurance  on  marine  risks  on  com- 
mission^ was  not  maritime  contract;  The  Pennsylvania,  154  Fed.  13,  83 
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C.  C.  A.  139,  holding  contract  to  take  pupils  to  boys'  scBbol  conducted  on 
shipboard  for  nautical  education  was  not  maritime;  Hatton  v.  The  Melita^ 
3  Hughes,  497,  Fed.  Cas.  6218,  holding  that  claimant,  independeilt  of  mort- 
gage, had  no  lien;  The  Esteban  de  Antunano,  31  Fed.  923,  holding  that 
there  is  no  maritime  lien  on  ship  in  favor  of  ship's  general  agent  or  husband* 
Distinguished  in  The  Bark  J.  F.  Spencer,  5  Ben.  152,  Fed.  Cas.  7316,  hold- 
ing person  advancing  money  upon  credit  of  a  foreign  ship  for  repairs  and 
supplies,  has  a  lien. 

Libel  In  personam  cannot  be  maintained  in  admiralty  to  recover  a  balanr^ 
of  Ikccounts  for  repairs  or  supplies  to  steamer  owned  by  debtor. 

Approved  in  The  Eclips^  136  U.  S.  608,  34  L.  Ed.  272,  10  Sup.  Ct.  876, 
holding  that  admiralty  has  no  equity  power  to  wind  up  a  trust  concerning 
a  licensed  vessel;  The  Larch,  3  Ware,  33,  Fed.  Cas.  8086,  and  Tunno  v.  The 
Betsina,  24  Fed.  Cas.  316,  both  holding  that  admiralty^has  no  jurisdiction 
over  mere  matters  of  account ;  The  Benton,  3  Fed.-  Cas.  257,  where  firm  of 
materialmen  libeled  vessel  of  which  two  memb'ers  were  part  owners,  the 
suit  could  not  be  maintained;  The  Saginaw,  32  Fed.  176,  holding  libel  for 
balance  of  an  account  between  a  wharfinger  and  steamboat,  not  maintain- 
able; Doolittle  V.  Knobeloch,  39  Fed.  41,  holding  claim  against  owner  of 
vessel  for  services  in  purchasing  her,  etc.,  is  not  within  admiralty  jurisdic- 
tion ;  Dief enthal  v.  Hamburg- Amerikanische,  etc.,  46  Fed.  398,  holding  con- 
tract to  supply  vessel  while  in  port,  is  not  within  the  admiralty  jurisdiction. 

Distinguished  in  Pettit  v.  The  Chas.  Henije,  5  Hughes,  360,  Fed.  Cas. 
11,047a,  holding  materialman,  part  'owner,  may  proceed  against  vessel  in 
rem ;  Johnson  v.  The  Belle  of  the  Sea,  13  Fed.  Cas.  731,  holding  payment  of 
f  debt  of  shipowner  by  his  agents,  with  their  own  money,  would  not  extin- 
guish lien  of  bottomry  bond ;  The  Kalorama,  10  Wall.  217,  19  L.  Ed.  945* 
it  is  no  objection  to  the  assertion  in  admiralty  of  a  maritime  lien  for  repairs 
and  supplies  in  foreign  port,  that  owner  was  there,  the  same  having  been 
made  expressly  on  the  credit  of  the  vessel. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  223. 

17  How.  478-526,  16  L.  Ed.  181,  FLOBIDA  v.  aEOBGIA. 

Supreme  Court  has,  under  the  Constitution,  original  Jurisdiction  of  a  ques- 
tion of  boundary  between  States. 

Approved  in  Missouri  v.  Illinois,  180  U.  S.  231,  45  L.  Ed.  508,  21  Sup.  Ct. 
340,  upholding  original  jurisdiction  over  suit  by  Missouri  against  State  of 
Illinois  and  the  Chicago  sanitary  district  to  enjoin  discharge  of  sewage  into 
canal  emptying  into  Mississippi ;  State  v.  Frost,  113  Wis.  655,  89  N.  W.  923, 
holding  suit  on  ■  information  in  equity  by  State  to  enjoin  Federal  receiver 
from  destroying  railroad  for  purpose  of  selling  materials  composing  it,  pur- 
suant to  order  of  -court,  which  assailed  validity  of  appointing  decree,  is 
removable;  Vii^nia  v.  West  Virginia,  11  Wall.  54,  20  L.  Sd.  71,  holding 
that  Supreme  Court,  under  the  Constitution,  has  original  jurisdiction  of 
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boundary  eontioversies  between  States;  Wisconsin^ v.  Pelican  Ins.  Co.,  127 
U.  S.  288,  32  L.  Ed.  242,  8  Sup.  Ct.  1373,  declaring  thkt  most  nnmerons  class 
of  cases  between  States  has  been  boundary  controversies;  United  States  v. 
Texas,  143  U.  S.  640,  648,  36  L.  £d.  291,  294,  12  Sup.  Ct.  491,  494,  holding 
that  Supreme  Court  has  jurisdiction  of  suit  in  equity  by  United  States 
against  a  State  to  determine  the  boundary  between  that  State  and  a 
Territory.^  i 

When  State  may  invoke  original  jurisdiction  of  United  States  Supreme 
Court.    Note,  Ann.  Gas.  1912C,  630. 

Federal  courts  wlU  follow  the  rales  of  admiralty  and  equity  courts  of 
Eni^and,  except  where  they  would  be  injurious  or  impractical. 

Approved  in  California  v.  Southern  Pac.  Co.,  157  U.  S.  249,  39  L.  Ed.  690, 
15  Sup.  Ct.  599,  refusing  to  dispose  of  an  original  cause  in  the  absence  of 
parties  whose  rights  would  be  determined,  though  they  might  not  be  techni- 
cally bound  (see  dissenting  opinion,  pp.  263,  269,  39  L.  Ed.  696,  15  Sup. 
Ct.  605,  606). 

Attorney  general  may  Interrene  for  tlie  United  States  to  protect  its  prop- 
erty riglitBin  a  suit  between  two  States  over  a  boundary,  without  being  made 
a  party  in  tbe  techiiical  sense,  and  no  Judgment  will  be  entered  for  or  against 
the  United  States. 

Approved  in  Northern  Securities  Co.  v.  United  States,  191  U.  S.  556,  48 
L.  Ed.  299,  24  Sup.  Ct.  119,  denying  motion  for  leave  to  file  brief  as  amicus 
curiae;  Percy  Summer  Club  v.  Astle,  110  Fed.  490,  permitting  State  attor- 
ney general  to  intervene  in  suit  involving  right  of  public  to  fish  in  lake; 
Hon^  V.  St.  Louis  etc.  Ry.  Co.,  247  Mo.  544,  153  S.  W.  486,  holding  court 
slioula  not  ignore  suggestions  of  amici  curiae  filed  in  case ;  State  v.  Tin  & 
Japan  Co.,  66  Ohio  St.  208,  64  N.  E.  69,  holding  record  must  show  that 
party  against  whom  it  is  offered  was  party  or  privy  in  blood  or  estate  or 
assisted  in  proceedings  for  some  benefit  of  his  own;  Lee  v.  Kaufman,  3 
Hughes,  102,  Fed.  Cas.  8191,  holding  that  United  States  could  intervene; 
Potter  V.  Beal,  50  Fed.  864,  2  C.  C.  A.  60,  holding  it  improper  to  make  dis- 
trict attorney  a  party  defendant  to  procure  papers  to  be  laid  before  the 
grand  jury;  Briggs  v.  Light-Boats,  11  Allen,  178,  holding  lien  could  not  be 
enforced  upon  vessel,  after  it  came  into  possession  of  the  United  States; 
Coffee  V.  Groover,  123  U.  S.  17,  31  L.  Ed.  68,  8  Sup.  Ct.  9,  and  Georgia  v. 
Stanton,  6  Wall.  73,  18  L.  Ed.  724,  both  arguendo. 

Interventions.    Note,  123  Am.  St.  Eep.  308. 

Intervention  in  Federal  courts.    'Note,  Ann.  Cas.  1913D,  1042. 

Oonrts  of  justice  make  orders  and  decrees  upon  actually  existing  states 
of  fact,  not  upon  what  may  possibly  occur  at  some  period  in  the  future. 

Approved  in  Southern  Pac.  Co.  v.  Eshelman,  227  Fed.  932,  dismissing 
bill  presenting  no  controversy. 

IV— 60 
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If  court  can  do  notUng  'without  prteence  of  necessary  party,  ft  leavea 
parties  to  terminate  their  dispute  by  dther  meaaft 

Approved  in  Virginia  v.  West  Virginia,  206  U.  S.  322,  61  L.  Ed.  1081,  27 

Sup.  Ct.  732,  holding  objection  of  misjoinder  of  partner  could  be  treated 

as  resting  on  matte'lr  of  surplusage;  Alexander  v.  Homer,  1  McCrary,  645, 

Fed.  Gas.  169,  holding  that  nonjoinder  of  necessary  parties  may  be  made  at 

the  hearing. 

~>^ 
State  is  not  comp^able  to  answer  in  any  suit  by  an  individual  in  any* 

court. 

Cited  in  State  v.  Burke,  33  La.  Ann.  606,  holding  that  State  could  not 
be  made  a  party  without  her  consent. 

Miscellaneous.  Cited  in  Ex  part^  Cox,  44  Fla.  640,  61  L.  B.  A.  734,  33 
South.  510,  writ  of  error  does  not  lie  from  State  Supreme  Court  to  review 
judgment  of  individual  judges  thereof  on  habeas  corpus. 

17  How.  52&-541,  16  L.  Ed.  236,  UNITBD  STATES  ▼.  BITOHIE. 

Act  of  Congress  of  March  3,  1851,  providing  commissioners  to  settle  Oali* 
f omia  private  land  claims,  and  for  appeal  of  cases  decided  to  the  ]>is6rict 
Court,  was  constitutional;  the  board  was  not  a  court,  under  the  Oonstitntion^ 
and  a  suit  transferred  to  the  1>i8trict  Court,  on  appeal,  mast  be  regarded  a9 
an  original  proceeding. 

Approved  in  In  re  Initiative  Petition  No.  23,  36  Okl.  61,  127  Pac.  863, 
holding  appeal  from  decision  of  Secretary  of  State  to  Supreme  Court  under 
referendum  act  was  transfer  for  trial  de  novo;  dissenting  opinion  in  Nor- 
walk  V.  St.  Ry.  Co.s  Appeal,  69  Conn.  609,  89  L.  B.  A.  805,  37  Atl.  1091, 
majority  holding  that  act  providing  for  approval  of  judge  of  Superior 
^ourt  for  plan  of  construction  of  street  railway  was  invalid,  as  conferring 
upon  him  legislative  power;  Fremont  v.  United  States,  17  How.  562,  15 
L.  Ed.  244,  where  the  same  question  raised  in  the  principal  case  was  before 
the  court;  Grisar  v.  McDowell,  6  Wall.  376,  18  L.  Ed.  866,  affirming  4 
Sawy.  602,  Fed.  Cas.  6832,  proceeding  in  District  Court  on  ap}>eal  from 
decision  of  board  of  land  commissioners  is  an  original  suit  and  whole  case 
is  open ;  Le  Roy  v.  Wright,  4  Sawy.  633,  Fed.  Cas.  8273,  to  the  same  point ; 
also  City  of  San  Francisco  v.  United  States,  4  Sawy.  561,  Fed.  Caa.  12,.3]6; 
Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  R.  Co.,  37  Fed.  616,  2 
L.  R.  A.  317,  the  interstate  commerce  commission  is  not  a  judicial  body, 
and  facts  found  or  reported  by  it  are  only  prima  facie  evidence  in  subse- 
quent judicial  proceedings  to  enforce  order  or  recommendation;  Ricks  v. 
Reed,  19  Cal.  573,  act  of  Congress  authorizing  corporate  authorities  to 
determine  title  to  lots  in  town  situated  on  public  lands  and  giving  County 
Court  jurisdiction  on  appeal  is  constitutional  and  jurisdiction  of  court  is 
original;  Reese  v.  ynited  States,  9  Wall.  19,  19  L.  Ed.  543,  arguendo; 
Smiley  v.  Sampson,  1  Ndb.  70,  as  to  jupsdiction  of  land  officers;  Taylor  v. 
Place,  4  R.  I.  335,  vote  of  General  Assembly  opening  judgments  an  exer- 
cise of  judicial  power  and  unconstitutional. 
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Distiiigiiifibed  in  Ujiited  States  v.  Lies,  170  U.  S.  636,  42  L.  Ed.  1173,  18 
Sup.  Ct.  784,  where  government  takes  no  appeal  from  decision  of  board  of 
appraisers  and  importer  dismisses  appeal  it  is  the  duty  of  the  court  to 
affirm  appraiser's  decision. 

By  act  of  Congress  of  August  31,  1852,  method  of  appeal  from  decision 
of  commissioners  to  settle  California  private  land  claims  was  changed,  and  the 
filing  of  transcript  returned  by  commissioners  operates  ipso  facto  as  an  appeal 
and  is  notftce  to  opposite  party. 

Approved  in  Griggs  v.  Hanson,  86  ^an.  637,  Ann.  Cas.  19130,  242,  62 
L.  R.  A.  (N.^  S.)  1161, 121  Pac.  1095,  holding  notice  essential  to  due  process 
of  law  was  original  notice,  whereby  court  required  original  jurisdiction, 
and  not  notice  of  time  of  exercise  of  jurisdiction  already  vested. 

Upon  an  HVeal  to  the  District  Court  ftom  decisions  of  board  of  commis- 
sioners to  settle  private  land  claims  in  California,  the  court  has  the  power  to 
regulate  the  time  of  the  hearing  and  provide  for  reasonable  notice  hy  its  rules, 
ao  as  to  prevent  surprise. 

Approved  in  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  639,  48  L.  Bd.  800, 
19  Sup.  Ct.  617,  where  act  of  territorial  assembly  of  Oklahoma  made  no 
])?ovision  for  notice  to  parties  the  court  might  provide  for  reasonable 
notice. 

By  virtue  of  laws  adopted  by  Mexico  after  her  independence,  declaring  all 
inhabitants  citizens  and  guaranteeing  the  protection  of  their  persons  and  prop- 
erty, a  grant  of  public  land  to  an  Indian,  by  the  Gk)vemor  of  California,  ap- 
Iiroved  by  the  departmental  assembly,  was  valid. 

Approved  in  United  States  v.  Sandoval,  231  U.  S'.  46,  68  L.  Ed.  113,  34 
Sup.  Ct.  1,  holding  Congress  had  pow^r  to  exclude  liquor  from  lands  of 
Pueblo  Indians  though  they  were  citizens  and  owned  lands  in  fee;  United 
States  V.  Sandoval,  198  Fed.  642,  547,  holding  void  pi'ovisions  of  New 
Mexico  enabling  act  reserving  power  to  United  States  to  regulate  liquor 
traffic  on  lands  of  Pueblo  Indians;  United  States  v.  Mares,  14  N.  M.  3, 
88  Pac.  1128,  holding  Pueblo  Indians  were  not  wards  of  United  States 
within  meaning  of  statute  penalizing  sale  or  gift  of  intoxicants  to  such 
Indians;  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  142,  143,  144,  76 
Pac.  308;  lands  of  Pueblo  Indians  in  New  Mexico  are  taxable;  dissenting 
opinion  in  Arguello  v.  United  States,  18  How.  550,  15  L.  Ed.  482,  majority 
«omfirming  Spanish  grant  to  tract  of  land  four  leagues  in  length  and  one 
in  breadth,  but  excluding  remainder  of  tract  twelve  leagues  square;  Boyd 
V.  State  ex  rel.,  143  U.  S.  163,  36  L.  Ed.  110,  12  Sup.  Ct.  382,  holding  Con- 
fess has  power  to  effect  a  collective  naturalization  upon  the  admission  of 
a  State  and  "did  so  in  the  case  of  Nebraska;  opinion  of  Judge  Applcton, 
44  Me.  571,  native  free  persons  of  African  descent  are  citizens;  United 
States  V.'  LucerOj  1  N.  M.  433,  the  Pueblo  Indians  were  Mexican  citizens 
at  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  and  as  such  their  prop- 
erty rights  were  thereby  guaranteed;  United  States  v.  Armigo,  5  Wall  44is, 


17  How.  642^76  NOTES  ON  U.  S.  REPORTS.  948 

18  L.  Ed.  493,  where  boundary  line  of  grant  to  Solano  tW  in  dispate; 
United  States  v.  Chaves,  159  U.  S.  457,  40  L.  Ed.  218,  16  Sup.  Ct.  59,  prop- 
erty rights  of  inhabitants  of  ceded  territory  are  protected  by.  law  of 
nations,  and  usually  by  treaty  stipulations;  Waterman  v.  Smith,  13  Cal. 
418,  where  boundary  of  grant  confirmed  in  principal  case  was  in  dispate. 

Criticised  in  Gunn  v.  Bates,  6  Cal.  269,  holding  conditional  Mexican  grant 
will  not  support  a  suit  in  ejectment. 

Distinguished  in  United  States  v.  Varela,  1  N.  M.  699,  holding  petition 
in  action  for  penalty  under  intercourse  act  of  1834  must  allege  that  land 
settled  on  belonged  to  a  pueblo  of  Indians;  dissenting  opinion  in  United 
States  V.  Lucero,  1  N.  M.  455,  majority  citing  and  relying  upon  principal 
case. 

Since  Mexican  government  passed  laws  in  1833,  1834,  to  secularise  the 
missions,  public  autlibritieB  have  granted  these  lands  in  the  same  maimer  as 
other,  public  lands. 

Approved  in  United  States  ▼.  Cervantes,  18  How.  555,  15  L.  Ed.  485, 
holding  grant  of  mission  lands  valid;  Cervantes  v.  United  States,  5  Fed. 
Cas.  382,  to  the  same  point. 

Miscellaneous.    Cited  in  Emeric  v.  Alvarado,  64  Cal.  555,  2  Pac.  43L 

17  How.  642-576,  15  L.  Ed.  241,  FBEMONT  v.  UNITED  STATES. 

District  Court  has  original  jurisdiction  of  appeals  from  the  deeiaions  of 
the  commissioners  to  settle  private  land  claims  in  Oalifomia. 

Oases  arising  under  the  act  of  March  3,  1861,  to  settle  private  land  claims 
in  California,  are  governed  by  decisions  of  ^Supreme  Court,  given  tn  relation 
to  titles  in  liouisiana  and  Florida,  derived  previous  to  the  cession  to  the 
United  States,  as  far  as  they  are  applicahle. 

Approved  in  Ainsa  v.  United  States,  161  U.  S.  223,  40  L.  Ed.  678,  16 
Sup.  Ct.  549,  refusing  to  confirm  Mexican  grant  of  a  certain  quantity  of 
land  which  was  not  located  at  date  of  Gadsden  treaty;  United  States  v. 
Sandoval,  167  U.  S.  291,  42  L.  Ed.  172,  17  Sup.  Ct.  873,  where  settlezs 
could  not  have  demanded  legal  title  of  formei  government,  the  court  of 
private  land  claims  was  not  empowered  to  pass  title. 

Act  of  March  3,  1861,  to  settle  private  land  claims  in  Calif omia,  fmbraces 
both  inchoate  or  equitable  titles,  and  legal  titles,  thus  differing  from  act  of 
1824,  under  which  Louisiana  and  Florida  claims  were  decided. 

Approved  in  Ainsa  v.  New  Mexico  &  Arizona  R.  R.,  175  U.  S.  84^  44 
L.  Ed.  82,  20  Sup.  Ct.  31,  holding  Arizona  territorial  courts  have  juris- 
diction, as  between  private  parties,  1^  determine  whether  Mexican  title 
was  complete  and  perfect  before  cession;  State  v.  Russell,  38  Tex.  Civ.  18^ 
85  S.  W.  2^1,  holding  statute  of  1901  provided  for  adjudication  of  imper- 
fect titles  originating  in  Mexican  grant ;  Botiller  v.  Domineguez,  JL30  U.  S. 
252,  32  L.  Ed.  9S0,  9  Sup.  Ct.  529,  holding  grantees  not  invested  with  title 
there  having  been  no  official  delivery  of  possession  under  Mexican  govern- 
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ment;  Chavez  v.  Chavez  de  Sanchez,  7  N.  M.  69,  71,  32  Pac.  140,  141, 
United  States  patent  gives  title  superior  to  unconfirmed  Spanish' grant; 
Sm3rth  V.  New  Orleans  Canal  &  Banking  Co.,  93  Fed.  921,  35  jC.  C.  A.  646, 
perfect  and  complete  French  grant  of  lands  in  Louisiana  required  no  con- 
firmation by  the  United  States;  Estrada  v.  Murphy,  19  Cal.  269,  as  to 
jurisdiction  of  board  of  land  commissioners. 

Distinguished  and  explained  in  Minturn  v.  Brower,  24  Cal.  670,  holding 
perfect  titles  acquired  under  Spanish  or  Mexican  governments  need  not  be 
presented  for  confirmation. 

arants  of  land  tn  Lonislaiia  and  Florida  were  almost  nnlf ormly  made 
upon  condition  of  settlement,  and  nntll  survey  was  made  no  interest,  legal  or 
equitable,  passed  in  the  land. 

Approved  in  McMicken  v.  United  States,  97  U.  S.  215,  24  L.  Ed.  951, 
holding  where  neither  survey,  settlement  nor  improvements  was  made  in 
accordance  with  grant  froffi  ^Spanish  governor-general,  the  land  was  for- 
feited; Muse  V.  Arlington  Hotel  Co.,  68  Fed.  641,  642,  647,  no  title  con- 
veyed by  Spanish  grant  in  the  absence  of  actual  survey  and  filing  copy 
thereof;  Noe  v.  Card,  14  Cal.  605,  in  historical  discussion.  ^ 

Laws  of  territories  ceded  to  United  States,  which  affect  titles  to  land 
granted  before  cession,  are  not  treated  as  foreign  laws  to  be  decided  as  ques- 
tions of  fact  but  are  judicially  noticed  by  the  courts. 

Approved  in  Ohm  v.  San  Francisco,  3  Cal.  Unrep.  318,  25  Pac.  156,  fol- 
lowing rule ;  Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  816,  127  C.  C.  A.  360, 
holding  Federal  courts  in  Texas  would  take  judicial  notice  of  Mexican  law 
in  force  when  Texas  was  part  of  Mexico ;  Portland  Gold  Min.  Co.  v.  Duke, 
164  Fed.  184, 90  C.  C.  A.  166,  holding  whether  purported  statute  was  such  was 
question  of  law ;  United  States  v.  Perot,  98  U.  S.  430,  25  L.  Ed.  262,  in  case 
arising  out  of  a  Spanish  grant  made  in  Texas  the  court  took  judicial  notice 
that  the  Mexican  league  was  not  the  same  as  the  American  league;  United 
States  V.  Chaves,  159  U.  S.  459,  40  L.  Ed.  218,  16  Sup.  Ct.  60,  taking  judi- 
cial notice  of  Mexican  laws  and  regulations  prior  to  cession  of  Mexican 
territory  to  the  United  States;  Crespin  v.  United  States,  168  U.  S.  212, 
42  L-  Ed.  440,  18  Sup.  Ct.  54,  grant  by  prefect  not  sufficient  to  give  title 
unless  approved  by  Mexican  governor;  Bouldin  v.  Phelps,  12  Sawy.  306, 
30  Fed.  556,  taking  judicial  notice  of  Mexican  laws  upon  which  California 
land  titles  depended ;  Loree  v.  Abner,  57  Fed.  165,  6  C.  C.  A.  302.  Federal 
courts  may  take  judicial  notice  of  statutes  of  States  in  force  prior  to  adop- 
tion of  Federal  Constitution;  Donner  v.  Palmer,  31  Cal.  522,  taking  judicial 
notice  of  Mexican  custom  of  registering  grants  in  San  Francisco;  Ohm  v. 
San  Francisco,  92  Cal.  450,  28  Pac.  583,  allegations  contrary  to  Spanish  and 
Mexican  laws  in  force  in  California  prior  to  conquest  are  not  admitted  by  a 
demurrer;  Jones  v.  United  States,  137  U.  S.  216,  34  L.  Ed.  697,  11  Sup.  Ct. 
85,  as  to  facts  of  which  judges  are  bound  to  take  judicial  notice,  they  may 
refresh  their  memory  and  inform  their  conscience  from  sources  which  they 
deem  trustworthy;  Hilton  v.  Guyot,  159  U.  S.  163,  40  L.  Ed.  108, 16  Sup.  Ct. 
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143,  Tameling  v.  United  States  Freehold  Land  etc.  Co.,  2  Colo.  421,  where 
confinnation  was  made  in  conformity  with  report  of  surveyor-general. 

Distinguished  in  McAllister  v.  Okanogan  County,  51  Wash.  653,  24 
L.  B.  A.  (N.  S.)  764,  100  Pac.  148,  holding  grant  of  right  of  way  over 
unreserved  public  lands  for  highways  remained  in  abeyance  until  highway 
was  established. 

There  can  he  no  question  as  to  the  power  of  the  €k>Temor  of  Calif  omii^ 
to  make  grants  according  to  regular  forms  and  usages  of  Mexican  law. 

Approved  in  United  States  v.  Cambuston,  20  How.  64,  15  L.  Ed.  830^ 
where  there  is  no  evidence  that  any  of  the  preliminary  steps  were  taken, 
a  grant  of  land  in  California  cannot  be  confirmed. 

Orant  by  the  Governor  of  Oalif  omla  of  certain  munu^eyed-landfl  within 
certain  limits,  made  in  consideration  of  previous  public  services  of  grantee^ 
subject  to  the  approval  of  the  departmental  assembly,  and  upon  conditions 
subsequent,  conveyed  a  present  and  immediate  Interest,  and  there  being  no 
unreasonable  delay  or  want  of  effort  to  fulfill  conditions,  their  nonfulfillment 
before  cession  of  OaUf omi^  \^  the  United  States  did  not  work  a  forfeiture. 
'  Approved  in  Whitney  v.  United  States,  181  U.  S.  113,  45  L.  Ed.  775,  21 
Sup.  Ct.  569,  holding  no  presumption  exists  as  to  validity  of  grant  by 
Mexican  government  of  New  Mexico;  Conway  v.  United  States,  149  Fed. 
266,  determining  rights  of  Indian  woman  allottee  whose  selection  was 
approved  but  whose  patent  was  by  mistake  made  out  to  husband;  Catron 
V.  Lau^hlin,  11  N.  M.  636,  72  Pac.  33,  where  Congress  has  confirmed  Mexican 
grant  to  such  grantees  as  had  not  forfeited  rights  by  noncompliance  with 
conditions  of  grant,  burden  of  showing  forfeiture  prior  to  cession  is  on 
party  alleging  it ;  State  v.  Gallardo,  106  Tex.  289,  166  S.  W.  374,  upholding 
sale  under  authority  of  Mexico  of  lands  under  description  sufficient  to 
identify  them  when  purchase  price  had  been  paid  and  survey  ordered  prior 
to  extension  of  authority  of  Texas  over  territory  in  which  land  was  situ- 
ated ;  Corrigan  v.  Statej^  42  Tex.  Civ.  180,  94  S.  W.  100,  holding  grantee 
under  Mexican  grant  entitled  to  land  to  limits  of  description  though  State 
issued  patent  to  portion  only  under  statute  requiring  patent  to  issue  in 
such  case  for  full  amount  of  grant;  dissenting  opinion  in  Arguello  v. 
United  States,  18  How.  550,  15  L.  Ed.  482,  majority  confirming  Spanish 
j^ant  to  tract  of  land  four  leagues,  in  length  and  one  in  breadth  but  ex- 
cluding remainder  of  tract  twelve  leagues  square;  United  States  v.  Read- 
ing, 18  How.  6,  15  L.  Ed.  293,  holding  grant  upon  condition  that  grantee 
build  and  occupy  house  within  certain  time,  not  forfeited  where  evidence 
showed  reasons  for  a  noncompliance;  United  States  v.  Vaca,  18  How.  567, 
15  L.  Ed.  488,  noncompliance  with  condition  of  grant  to  make  a  map  of 
the  land  within  a  certain  time  did  not  work  a  forfeiture  but  left  title  open 
to  be  denounced;  United  States  v.  Moreno,  1  Wall.  404,  17  L.  Ed.  635,  it 
is  unnecessary  to  validity  of  title  that  land  should  have  been  surveyed  and 
quantity  ascertained;  Hornsby  v.  United  States,  10  Wall.  233,  235,  237, 
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241, 19  L.  Ed.  MS,  908,  904,  floating  grant  not  forfeited  where  it  was  impos- 
sible for  survey  and  severance  to  be  had,  nor  could  there  be  a  forfeiture 
in  any  case  without  an  inquisition  and  decree ;  New  York  Indiai^s  v.  United 
States,  170  U.  S.  17,  42  L.  Edl  933, 18  Sup.  Ct.  534,  grant  of  land  to  Indians 
by  treaty  invested  a  present  legal  title;  Armijo  v.  United  States,  Hoffm. 
L.  C.  248,  Fed.  Cas.  536,  claimants  entitled  to  confirmation  to  three  leagues 
ofjand  to  be  located  within  exterior  limits  mentioned  in  grant;  Cervantes 
V.  United  States,  5  Fed.  Cas.  382,  breach  of  conditions  to  build  house  and 
obtain  judicial  possession  did  not  forfeit  grant  under  facts  in  case;  United 
States  y.  Juares,  26  Fed.  Cas.  669,  neglect  to  resume  occupation  and  culti- 
vation of  land  after  occupation  of  California  by  American  forces  no  ground 
for  forfeiture;  United  States  v.  Galbraith,  25  Fed.  Cas.  1239,  abandonment 
cannot  be  inferred  from  grantee's  neglect  to  occupy  and  settle,  during 
intervening  brief  period  between  grant  and  conquest  of  California;  State 
V.  Illinois  Cent.  R.  R.  Co.,  33  Fed.  770,  State  legislature  had  power,  by 
statute,  to  pass  complete  legal  title  to  lands  belonging  to  State;  Wineman 
V.  Gastrell,  53  Fed.  700,  3  C.  C.  A.  621,  grant  of  swamp-land  to  commis- 
sioners for  improvement  of  river  was  a  present  grant;  Palmer  v.  Boling, 
8  Cal.  389,  surveyed  Mexican  grant  became  immediately  taxable;  Ferris  v. 
Coover,  10  Cal.  616,  the  original  grant  is  the  one  by  which  the  estate  is 
vested ;  Waterman  v.  Smith,  13  Cal.  410,  413,  floating  grant  conveyed  vested 
interest  in  speciflc  quantity  of  land  to  be  afterward  measured  and  laid  off; 
Doll  V.  Meador,  16  Cal.  320,  lands  granted  to  State  of  California  by  act  of 
September  4,  1841,  conveyed  a  present  interest;  Carpenter  v.  Webster,  27 
Cal.  564,  refusal  to  let  cotenant  into  possession  of  floating  grant  is  an 
ouster;  Wilson  v.  Castro,  31  Cal.  437,  grantee  had  a  vested  interest  in  land 
held  by  inchoate  title;  People  v.  Crockett,  33  Cal.  154,  grantees  have  a 
present  vested  interest  in  three  leagues  of  land  although  specific  three 
leagues  have  not  been  determined ;  Morenhout  v.  Barron,  42  Cal.  603,  grant, 
although  inchoate  and  imperfect,  passed  legal  title ;  Board  of  County  Com- 
missioners V.  Central  Colorado  Imp.  Co.,  2  Colo.  635,  confirming  g^ant  is 
subject  to  taxation ;  Chicago  R.  I.  &  P.  R.  v.  Brown,  40  Iowa,  336,  act  of  Con- 
gress of  September  28,  1850,  conveying  swamp-land  to  State  gave  present 
title;  Page  County  v.  Burlington  &  M.  R.  R.  Co.^  40  Iowa,  521,  to  the  same 
point ;  Lee  v.  Summers,  2  Or.  267,  grant  by  Congress  passes  title  in  praesenti ; 
United  'States  v.  Vallejo,  1  Black,  564,  17  L.  Ed.  240,  arguendo,  in  dissent- 
ing opinion,  majority  holding  grant  not  made  in  accordance  with  the  Mexi- 
can law  should  not  be  confirmed;  dissenting  opinion* in  United  States  v. 
Castillero,  2  Black,  347,  348,  17  L.  Ed.  440,  majority  holding  dispatch  from 
minister  of  relations,  authorizing  Governor  of  California  to  put  applicant 
in  possession  of  a  certain  quantity  of  land  in  conformity  with  the  laws, 
was  not  a  grant  of  t\^  land;  Cameron  v.  United  States,  148  U.  S.  309,  37 
L.  Ed.  462,  13  Sup.  Ct.  599,  holding,  in  suit  to  prevent  unlawful  occupancy 
of  public  lands,  that  defendant  held  under  claim  or  color  of  title  under  an 
ex  pedien1;e  of  the  Mexican  government ;  Stoneroad  v.  Stoneroad,  158  U.  S. 
262,  89  L.  Ed,  970,  15  Sup.  Ct.  827,  Mexican  grant  confirmed  by  act  of 
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Congress  contemplated  a  subsequent  survey;  Ryan  v.  CeMral  Pac.  R.  R. 
Co.,  5  Sawy.  265,  Fed.  Cas.  12,185,  lieu  lands  granted  to  railroad  might  be 
selected  from  rejected  Mexican  grant ;  Boggs  v.  Merced  Mining  Co.,  14  Cal. 
306,  in  ejectment  proceedings,  where  survey  of  Fremont  giunt  was  in  dis- 
pute; Moote  V.  Smaw,  17  Cal.  211,  79  Am.  Dec.  126,  United  States  patent 
for  confirmed  Mexican  grant  invests  patentee  with  ownership  of  minerals; 
Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  590,  85  L.  Ed.  286/11 
Sup.  Ct.  663,  arguendo.  ^ 

Distinguished  in  United  States  v.  Castro,  24  How.  351,  16  L.  Ed.  661, 
where  there  was  no  allegation  that  grant  was  ever  made  by  Mexican  au- 
thorities ;  Hall  V.  Russell,  101  U.  S.  509,  25  L.  Ed.  8^2,  holding  under  dona- 
tion act  of  1850,  title  did  not  vest  in  settler  until  conditions  were  fully 
X>erformed;  Tobin  v.  Walkinshaw,  McAll.  161,  Fed.  Cas.  14,069,  grant  not 
approved  by  departmental  assembly  nor  segregated  from  the  public  domain 
before  treaty  of  Guadalupe  Hidalgo,  not  sufficient  title  to  maintain  eject- 
ment except  against  trespasser;  Fitzpatrick  v.  Dubois,  2  Sawy.  440,  Fed. 
Cas.  4842,  the  completion  of  ^'a  settlement"  was  a  condition  precedent  to 
title  under  donation  act  of  1850. 

As  between  individual  claimants  ftom  tbe  government,  tbe  title  of  €he 
party  obtaining  a  grant  of  the  spedflc  land  would  be  the  saperlor  and  better 
one. 

Approved  in  Henshaw  v.  Bissell,  18  Wall.  267,  21  L.  Ed.  839  (affirming 
1  Sawy.  565,  573,  Fed.  Cas.  1447),  holding  where -earlier  grant  ux)on  which 
patent  has  issued  has  specific  boundaries,  claim  of  donee  of  second  float- 
ing grant  could  not  interfere ;  Miller  v.  Dale,  92  U.  S.  476,  23  L.  Ed.  737, 
first  floating  grant  located  by  approved  survey  appropriated  the  land; 
United  States  v.  McLaughlin,  127  U.  S.  450,  455,  32  L.  Ed.  221,  223,  8  Sup. 
Ct.  1187,  1190,  the  United  States  government  may  grant  all  of  a  tract  of 
land  excepting  a  sufficient  quantity  to  satisfy  floating  Mexican  grant; 
Waterman  v.  Smith,  13  Cal.  417,  where  there  were  floating  grants  in  same 
tract,  patent  obtained  by  one  grantee  conclusive  as  to  land  covered  by  it; 
Bernal  v.  Lynch,  36  Cal.  145,  title  by  Mexican  grant  superior  to  inchoate 
pueblo  title,  although  the  latter  is  older;  Yates  v.  Smith,  38  Cal.  67,  elder 
grant  gives  better  title  where  it  calls  for  a  specific  and  ascertained  tract 
of  land ;  dissenting  opinion  in  United  States  v.  Fremont,  18  How.  38,  15 
L.  Ed.  304,  where  appeal  was  dismissed  for  failure  to  file  record ;  Sanger  v. 
Sargent,  8  Sawy.  98,  Fed.  Cas.  12,319,  acts  of  Congress  reserving  from 
settlement  lands  claimed  under  floating  Mexican  grants  did  not  embrace 
exterior  boundaries  of  grants. 

Distinguished  in  Branch  v.  Mitchell,  24  Ark.  445,  grant  of  swamp-lands 
to  State  by  Congress  passed  an  immediate  interest;  Leese  v.  Clark,  18  Cal. 
575,  where  tract  embraced  no  surplus  quantity  to  be  subject  to  subsequent 
grants  and  original  grant  cannot  be  affected  thereby. 
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Where  there  wm  mureasoiuible  delay  or  want  of  effort  oa  the  part  of  the 
grantee  to  fulfill  conditions  of  grant,  It  may  Jwtly  he  presomed  that  he  had 
abandoned  hia  claim  before  the  Mexican  power  ceaaed  to  exist. 

Approved  in  Fuentes  v.  United  States,  22  How.  460,  16  L.  Ed.  382,  hold- 
ing fact  that  grantee  permitted  years  to  pass  without  attempting  to  per- 
form conditions  amounts  to  abandonment  of  grant;  United  States  v.  Noe, 
23  How.  317,  16  L.  Ed.  464,  the  fact  that  hostile  Indians  were  numerous 
not  sufficient  to  excuse  failure  to  observe  conditions  of  grant. 

Bight  of  property  acquired  by  original  grant  ia  not  forfeited  because  of* 
failure  of  Mexican  governor  to  communicate  it  to  the  departmental  assembly, 
or  by  that  body's  omission  or  Inability  to  act  upon  it.' 

Approved  in  United  States  v.  Larkin,  18  How.  563,  15  L.  Ed.  488,  hold- 
ing omission  to  procure  confirmation  by  assembly  did  not  operate  to  defeat 
or  avoid  the  title. 

Mexican  alcalde  in  Oalifomia  had  no  right  to  survey  land  or  to  deliver 
Judicial  possession  after  the  overthrow  of  the  Mexican  government,  except  by 
permission  of  the  American  authorities. 

Approved  in  More  v.  Steinbacb,  127  U.  S.  80,  82  L.  Ed.  66,  8  Sup.  Ct. 
1070,  holding  the  authority  and  jurisdiction  of  Mexican  officials  in  Cali-* 
fomia  terminated  July  7,  1846. 

If  condition  in  grant,  stipulating  that  grantee  should  not  sell,  alienate  or 
mortgage  the  land  were  valid  under  Mexican  laws,  it  would  not  work  a  f  or^ 
feiture  where  land  was  purchased  by  an  American  citizen  after  the  conquest 
of  California. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  623,  72  Pac.  29,  applying  rule 
as  to  grant  in  New' Mexico;  People  v.  Folsom,  5  Cal.  379,  holding  conquest 
of  California  abrogated  laws  of  Mexico  in  case  of  aliens  as  well  as  in  case 
of.  citizens  of  the  United  States. 

Chief  object  of  Mexican  land  grants  in  CaUfomia  was  to  settle  and 
colonize  vacant  public  lands,  and  pdblic  had  no  interest  to  forfeit  them  unless 
others  were  ready  to  occupy  them.  \ 

Approved  in  Smith  v.  Reynolds,  9  App.  D.  C.  274,  upholding  validity  of 
Mexican  grant  to  land  in  Territory  of  New  Mexico  prior  to  cession  to 
United  States. 

Survey  of  Mexican  land  grants  in  California  must  be  made  under  authority 
of  the  United  States  and  in  the  form  and  divisions  prescribed  by  law,  em-' 
bracing  the  entire  grant  in  one  tract. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  104,  21  Pac.  178,  review- 
ing kinds  of  Mexican  grants;  United  States  v.  Armijo,  5  Wall.  449,  18 
L.  Ed.  494,  in  locating  boundary  of  confirmed  Mexican  grant ;  United  States 
v.  Sutter^  27  Fed.  Cas.  1372,  grantee  allowed  a  reasonable  election  as  to 
location  of  grant,  so  as  not  to  impair  value  of  adjoining  publio  domain; 
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Estrade  v.  Murphy,  19  Cal.  270,  right  of  Mexican  government  to  survey 
and  segregate  land  passed  to  the  United  States  upon  cession  of  California; 
Y-ates  V.  Smith,  38  Cal.  66,  to  the  same  point ;  Tobin  v.  Walkinshaw,  McAll. 
174,  Fed.  Cas.  14,069,  arguendo;  Thornton  v.  Mahoney,  24  Cal.  579,  title 
of  grantee  remains  imperfect  until  survey  and  segregation. 

Beservatlon  of  minerals  to  tbe  Mexican  government  was  a  pnbllc  light 
which  passed  with  all  other  public  zlghtB  to  the  United  States  upon  the  cession 
of  Mexican  territory. 

Approved  in  Boggs  v.  Merced  Mining  Co.,  14  Cal.  311,  holding  United 
States  can  only  exercise  rights  to  mineral  in  private  property  in  subor- 
dinintion  to  rules  and  regulations  of  local  sovereign. 

Whether  there  be  any  mines  on  land  granted  and  what  are  the  zigtats  of 
the  sovereignty  in  them  are  questions  which  must  be  decided  In  another  form 
of  proceeding  and  are  not  subjected  to  the  Jurisdiction  of  the  commissioners 
or  the  -court  by  the  act  of  1861. 

Approved  in  Boggs  v.  Merced  Mining  Co.,  14  CaL  358,  considering 
legality  of  survey  of  Fremont  grant. 

Distinguished  and  explained  in  dissenting  opinion  in  United  States 
V.  Castillero,  2  Black,  232,  17  L.  Ed«  402,  arguendo. 

Right  to  mine.    Note,  68  Am.  Dec.  103. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  8.)  786. 

Exemption  from  taxation  or  assessment  pf  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132 
Am.  St.  Eep.  389. 

Miscellaneous.  Cited  in  United  States  v.  Maxwell  Tjand  Co.,  26  Fed. 
122;  Qunn  v.  Bates,  6  Cal.  269;  Case  v.  Semple,  13  Iowa,  596. 

17  How.  676-679,'  16  Ii.  Ed.  36,  WEBB  V.  DEK*. 

Statute  providing  that  after  deed  ha«  been  registered  twenty  years  or 
more  it  shall  be  presumed  to  be  i)pon  lawful  authority,  without  regard,  to  the 
form  of  certificate  of  probate,  is  not «  'Retrospective  'law**  forbidden  by 
Tennessee  State  Constitution. 

Approved  in  United  States  v.  Lurie,  184  Fed.  647,  and  Luria  v.  United 
States,  231  U.  S.  27,  68  L.  Ed.  107,  34  Sup.  Ct.  10,  both  holding  estab- 
lishment of  presumption  Irom  certain  facts  was  not  denial  of  due  process 
of  law,  even  when  made  applicable  to  existing  causes  of  action;  Downs 
V.  Blount,  170  Fed.  21,  81  L.  R.  A.  (N.  S.)  1076,  95  C.  C.  A.  289,  uphold- 
ing statute  curing  deed  of  married  woman  insufficiently  acknowledged 
as  not  depriving  of  vested  right,  purchaser  of  property  claiming  ad- 
versely to  deed;  Cummings  v.  Wildman,  116  Md.  317,  81  Atl.  613,  holding 
statute  requiring  trustees  to  sell  to  file  bond  before  title  passes  to  them 
did  not  deprive  them  of  property  without  due  process  of  law;  Miners' 
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etc.  Bank  v.  Snyder,  100  Md.  65,  108  Am.  St.  Rep.  390,  68  L.  R.  A.  312, 
59  Atl.  708,  upholding  Acts  1904,  p.  597,  substituting  equitable  remedy  to 
enforce  stockholder's  liability,  as  applied  to  suit  in  which  judgment  has 
not  been  rendered ;  Weston  v.  J.  L.  Roper  Lumber  Co.,  160  N.  C.  268, 
75  S.  £.  802,  upholding  statute  validating  defective  probates;  Fourth  Nat. 
Bk.  V.  Prancklyn,  120  U.  S.  755,  30  L.  Ed.  82S,  7  Sup.  Ct.  761,  and  Rich 
V.  Flanders,  39  N.  H.  3^6,  334,  both  holding  statute  modifying  the  remedy 
is  constitutional  even  as  applied  to  debts  contracted  before  its  enact- 
ment; Owen  V.  Peebles,  42  A1&*  344,  holding  that  penalty  was  subject 
to  repeal  by'  the  legislature;  Burbank  v.  People,  90  111.  555,  holding 
valid  statute  making  collector's  report  prima  facie  evidence  that  pre- 
requisites have  been  complied  with;  State  v.  Sickler,  9  Ind.  71,  holding 
legislature  has  power  to  legalize  the  sales  by  curing  all  defects;  New/ 
man  v.  Samuels,  17  Iowa,  554,  holding  that  legislature  may  cure  a  de- 
fective conveyance  by  retroactive  legislation;  Southerland  v.  Norris,  74 
Md.  329,  28  Am.  St.  Rep.  256,  22  Atl.  137,  holding  registrar  could  strike 
off  name  of  voter  not  making  affidavit  prescribed  by  statute,  although 
he  left  the  State  prior  to  its  passage;  Holmes  v.  Hunt,  122  Mass.  517, 
23  Am.  Rep.  386,  holding  valid  statute  making  report  of  auditor  prima 
facie  evidence  'upon  such  matters  as  are  embraced  in  the  order  to  him ; 
People  V.  Tumei*  117  N.  Y.  233,  IB  Am.  St.  Rep.  501,  22  N.  E.  1023; 
holding  that  legislature  can  change  rules  for  the  limitation  of  actions; 
Greenleaf  v.  Brooklyn  etc.  Ry.  Co.,  132  N.  Y.  414,  30  N.  E.  762,  holding 
judgment  in  partition,  a  link  in  the  chain  of  title  of  one  of  the  litigants, 
is  evidence  against  the  other  in  action  of  ejectment;  Conrad  v.  Smith, 
6  N.  D.  341,  70  N.  W.  816,  ^holding  statute  providing  that  sale  of  per- 
sonalty without  change  of  possession  is  presumptively  fraudulent  is 
invalid;  Green  v.  Gbodall,-  1  Cold.  414,  415,  deed  registered  for  thirty 
years  is  presumed  to  have  been  done  on  legal  authority;  Johnson  v. 
Taylor,  60  Tex.  362,  363,  368,  holding  that  statute  gives  only  a  new  remedy 
for  ascertaining  that  acknowledgment  was  properly  made;  dissenting 
opinion  in  Reynolds  v.  Randall,  12  R.  I.  530,  holding  statute  providing 
that  adverse  possession  be  proyed  by  evidence  distinct  from  the  use  is 
unconstitutional,  so  far  as  retrospective. 

Power  of  legislature.    Note,  36  Am.  St  Rep.  689. 

Constitutionality  of  statute  legalizing  invalid  private  contract.    Note, 

22  L.  R.  A.  381. 
Constitutionality   of   statutes   curing   defective   acknowledgments   of 

conveyances.    Note,  31  L.  R.  A.  (N.  S.)  1077>  1078. 

Or^nt  in  deed  to  'legatees  and  devises  of  B.,  deceaeed,"  Is  a  sufficient 
deeczlption  of  grantees. 

Approved  in  Taylor  v.  Danley,  83  Kan.  649,  21  Ann.  Oas.  1241,  112  Pac. 
596,  upholding  tax  deed  to  two  persons  whose  individual  names  were 
omitted;  Amett  v.  Fairmont  Trust  Co.,  70  W.  Va.  301,  303,  73  S.  E.  932, 
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933,  holding  provision  in  residuary  clause  of  will  that  residue  'l)e  returned 
to  estate  of  A/'  sufficiently  indicated  devisee  to  be  executor  of  estate  of  A; 
Simmons  v.  Spratt,  26  Fla.  454,  9  L.  R.  A.  344,  8  South.  124,  holding  pur- 
pose shown  by  deed  of  land  "to  estate  of  H."  is  to  set  apart  the  lands  aa 
the  separate  share  which  devisee  should  take  in  severalty;  Aultman  v, 
Richardson,  7  Neb.  3,  holding  that  mistake  in  grantee's  name  may  be  ex- 
plained by  extrinsic  evidence;  Jones  v.  Thomas,  21  Gratt.  100,  holding  that 
slight  attention  to  the  language  shows  with  whom  the  covenant  was  made; 
Johnson  v.  McClung,  26  W.  Va.'668,  as  showing  the  inclination  of  courts 
to  give  effect  to  contracts. 

Distinguished  in  Simmons  v.  Spratt,  20  Fla.  504,  505,  holding  grant  to 
"estate  of  H."  does  not  pass  title  to  devisee;  Kelly  v.  Borne,  15  Or.  481, 

16  Pac.  43,  since  the  signing  of  the  agreement  made  the  parties  partners 
under  name  used  in  deed. 

Record  of  partition  as  muniment  of  plaintiff's  title  is  evi&eneo. 
Approved  in  Buchanan  v.  Hedden,  169  N.  C.  224,  85  S.  E.  418,  holding 
prior  juc^ment  in  ejectment  by  plaintiff  against  grantors  was  link  in  chain 
of  title  in  action  to  recover  land. 

Miscellaneous.  Cited  in  McPherson  v.  Julius,  17  S.  D.  127,  95  N.  W.  436, 
in  suit  to  quiet  title  to  mining -claim,  judgment  in  priol?  action  to  which 
plaintiffs  not  parties  is  not  binding  on  plaintiffs,  in  so  far  as  it,  established 
validity  of  defendant's  claim  including  conflicting  ground. 

17  How.  680-584,  15  Ii.  Ed.  125,  COY  V.  BIASON. 

Court  is  without  jurisdiction  and  must  dismiss  bill  where  partfes  interested 
are  not  before  it. 

Approved  in  Ribon  v.  Railroad  Companies,  16  Wall.  451,  21  L.  Ed.  S69, 
holding  bill  defective  where  trustees  and  stockholders  consenting  to  sale 
were  not  made  parties. 

17  How.  584-591,  15  L.  Ed.  216,  WAHZEB  ▼.  TBULT. 

Vendee  in  possession  of  personalty  cannot  generally  contest  tlie  payment 
of  purchase  money  stipulated  in  contract,  by  alleged  defect  of  title,  but  mnst 
rely  upon  the  covenants  of  warranty. 

Approved  in  Consumers'  Gas.  Co.  v.  American  Electric  Construction  Co., 
50  Fed.  781, 1  C.  C.  A.  663,  holding  purchaser  in  possession  of  machine  can- 
not, in  absence  of  fraud,  withhold  purchase  price  because  of  his  liability 
to  patentee  for  infringement;  American  etc  Const.  Co.  v.  Consun\ers'  Gas 
Co.,  47  Fed.  45,  Consumers'  Gas  Co.  v.  American  etc.  Const.  Co.,  50  Fed. 
781, 1  C.  C.  A.  663,  both  holding  threatened  suit  for  infringement  of  patents, 
no  defense  in  action  for  money  due  on  sale;  Y^ite  v.  Ewing,  69  Fed.  453, 
16  C.  C.  A.  296,  holding  existence  of  prior  encumbrance  no  defense  to  action 
for  purchase  money,  covenantor  being  solvent;  McCuUough  v.  Roots,  19 
How.  354, 15  L.  Ed.  683,  holding  that  existence  of  warehouse  receipts,  given 
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by  another  person,  did  not  justify  purchaser  in  refusing  to  pay  for  property 
in  their  possession. 

Right  of  grantee  in  possession  to  question  right  of  grantor  to  collect 
purchase  money.    Note,  21  L.  R.  A.  (N.  S.)  380. 

Attaching  creditor  stands  in  the  place  of  hifl  dehtor;  so  if  such  creditor 
garnishee  a  Tendee  of  his  dehtor  for  certain  unpaid  purcHase  money,  the  latter 
may  set  up  an  equity  which  he  has  against  the  Tendor  dehtor  respecting  tha 


Approved  in  Donald  v.  Hewitt,  33  Ala.  550,  73  Am.  Dec.  436,  holding 
that  lien  of  an  equitable  mortgage  is  superior  to  that  of  an  attachment; 
McLaughlin  v.  Swann,  18  How.  222,  15  L.  Ed.  359,  holding  garnishee  can 
set  up  against  plaintiff  in  attachment  any  defense  he  could  have  set  up 
against  debtor.  ^ 

17  How.  69l-50e^  15  L.  Ed.  179,  AYBE8  v.  OABVEB. 

Oross-hiU  is  brought  by  defendant  and  should  not  introduce  new  and. 
distinct  matters  not  embraced  in  original  bill  to  whi6h  it  is  auxiliary. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  135,  57  L.  Ed.  1121, 
33  Sup.  Ct.  657,  holding  fact  that  cross-bill  raised  Federal  question  did  not 
affect  question  of  jurisdiction  of  Circuit  Court;  Bowker  v.  United  States, 
186  U.  S.  141,  86  L.  Ed.  1093,  22  Sup.  Ct.  805,  holding  when  libel  and  cross- 
libel  in  admiralty  are  filed  together  and  cross-libel  is  dismissed  for  want  of 
jurisdiction  before  whole  case  is  determined,  Supreme  Court  cannot  take 
jurisdiction  of  order  of  dismissal ;  Goodno  v.  Hotchkiss,  230  Fed.  518,  hold- 
ing matter  pleaded  in  answer  was  not  cross-bill,  when  not  touching  matters 
in  original  bill;  Lovell  v.  Latham  &  Co.,  211  Fed.  378,  dismissing  cross-bill 
as  introducing  new  and  distinct  matters;  Royal  Union  Mut.  Life  Ins.  Co. 
V.  Wynn,  177  Fed.  293,  holding  where  insured  died  pending  suit  to  cancel 
policy  and  beneficiary  was  enjoined  from  suing  on  policy,  he  could  recover 
thereon  on  cross-bill;  Newton  v.  Gage,  155  Fed.  608,  610,  holding  new  par- 
ties could  not  be  introduced  by  cross-bill;  Rickey  Land  &  Cattle  Co.  v. 
Wood,  152  Fed.  23,  81  C.  C.  A.  218,  holding  in  suit  to  quiet  title  against  ap- 
pellant to  alleged  prior  appropriation  of  water,  appellees)  who  were  co- 
defendants,  could  file  cross-bill  claiming  prior  appropriation  against  appel- 
lant; George  D.  Emery  C.o.  v.  Tweedie  Trading  Co.,  143  Fed.  147,  applying 
rule  in  action  in  admiralty  to  recover  balance  for  hire  of  steamer;  Hogg 
v.  Hoag,  107  Fed.  814,  holding  in  suit  to  appoint  trustee  in  place  of  one  de- 
ceased, court  may  entertain  cross-bill  to  ascertain  and  enforce  rights  of 
beneficiaries  and  for  accounting;  Turner  v.  Southern  Home  Bldg.  etc.  Assn., 
101  Fed.  316,  41  C.  C.  A.  379,  holding  in  suit  by  building  and  loan  associa- 
tion to  foreclose  mortgage  given  by  borrowing  stockholder,  in  which  bill 
did  not  ask  for  accounting,  accounting  cannot  be  decreed  without  cross-bill 
praying  such  relief;  Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal.  93,  81  Pac. 
285,  holding  decree  pro  confesso  on  cross-bill  was  interlocutory  and  could 
he  vacated  after  term ;  Jackson  v.  Dutton,  46  Fla.  517,  35  South.  76,  where 
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no  deeree  pro  eonfesso  has  been  entered  on  eross-bill  on  foreclosure,  court 
may  permit  answer  not  properly  sworn  to  to  be  sworn  to ;  Koch  v.  Sumner, 
145  Mich.  361, 116  Am.  St.  R^^302,  9  Ann.  Oaa.  225, 108  N.  W.  727,  holding 
in  suit  to  foreclose  mechanic's  lien,  cross-bill  to  recover  damages  for  failure 
to  perform  according  to  contract  was  proper;  Mathiason  v.  St.  Louis,  156 
Mo.  200,  66  S.  W.  892,  holding  where  bill  was  filed  to  enjoin  city  from  inter- 
fering with  drain-pipe  laid  in  street  without  authority,  city  may  file  cross- 
bill alleging  conduct  of  plaintiff's  business  in  manner  constituting  nuisance 
and  asking  injunction  to  abate  same;  Providence  Rubber  Co.  v.  Goodyear, 
9  Wall.  809,  19  L.  Ed.  689,  holding  bill  containing  matter  not  having  the 
slightest  relation  to  the  judgment  in  question  is  not  a  cross-bill ;  The  Dove, 
91  U.  S.  386,  23  L.  Ed.  855,  where  cross-libel  is  dismissed  without  appeal, 
every  issue  of  original  suit  is  upon  appeal;  Ayers  v.  Chicago,  101  JJ.  S. 
187,  25  L.  Ed.  840,  holding  order  of  Circuit  Court  remanding  cause  to  State 
court,  whence  it  was  removed,  reviewable  here;  Donohoe  v.  Mariposa  Land 
Co.,  5  Sawy.  171,  Fed.  Cas.  3989,  where  cross-bill  sets  up  the  s&ne  matter 
as  the  answers,  it  does  not  affect  the  right  of  removal;  Weaver  v.  Alter, 
3  Woods,  154,  Fed.  Cas.  17,308,  holding  that  controversy  between  codfefend- 
ants  to  a  bill  in  equity  cannot  be  the  matter  of  a  cross-bill,  unless  necessary 
^to  complete  decree  upon  original  bill;  Barnard  v.  Hartford  etc.  R.  Co.,  2 
iFed.  Cas.  836,  holding  that  dismissal  of  original  bill  do^not  dispose  of 
cross-bill,  setting  up  additional  facts  and  praying  for  independent  relief; 
Randolph  v.  Robinson,  20  Fed.  Cas.  262,  dismissing  cross-bill,  introducing 
new  matters  and  parties  and  differing  in  purpose  from  original  bill ;  Greg- 
ory V.  Pike,  29  Fed.  589,  allowing  cross-bill,  it  being  necessary  to  complete 
relief;  Johnson  R.  R.  Signal  Co.  v.  Union  S.  &  S.  Co.,  43  Fed.  332,  striking 
out  matter  in  cross-bill,  not  within  scope  of  original  bill;  Stonemetz  etc. 
Mach.  Co.  V.  Brown  Folding-Mach.  Co.,  46  Fed.  852,  Chattanooga  "M.  Co.  v. 
Thedford,  58  Fed.  352,  Stuart  v.  Hayden,  72  Fed.  410, 18  C.  C.  A.  618,  The 
Frank  Gilmore,  73  Fed.  686,  Krueger  v.  Ferry,  41  N.  J.  Eq.  436,  5  Atl.  455. 
and  Hill  v.  Frink,  11  Wash.  564,  40  Pac.  129,  dismissing  cross-bill  seekinsr 
relief  not  germane  th  original  suit ;  Bound  v.  South  Carolina  Ry.  Co.,  47  Fed. 
33,  holding  parties  filing  cross-bills,  since  they  are  forced  into  the  adjudica- 
tion, may  stand  on  their  legal  pghts ;  Inddstrial  etc.  Guaranty  Co.  v.  Electri- 
cal Supply  Co.,  58  Fed.  742,  7  C.  C.  A.  471,  holding  "cross-bill"  to  be  an  origi- 
nal bill,  and  that  court  had  no  jurisdiction;  Book  v.  Justice  Min.  Co.,  58 
Fed.  831,  if  matters  which  should  be  included  in  cross-bill  are  set  up  in 
answer,  and  objection  is  waived,  court  may  grant  affirmative  relief  upon  the 
answer ;  Port  Royal  etc.  Ry.  Co.  v.  South  Carolina,  60  Fed,  552,  refusing  to 
dismiss  cross-bill  on  ground  that  suit  will  not  lie  against  State;  North 
British  etc.  Ins.  Co.  v.  Lathrop,  70  Fed.  434,  17  C.  C.  A.  175,  holding  ex- 
piration of  period  of  limitation  before  filing  of  cross-bill,  was  no  bar  to  it; 
Sprin^eld  Mill.  Co.  v.  Barnard  etc.  Mfg.  Co.,  81  Fed.  263,  26  C.  C.  A.  389, 
holding  that  cross-bill  was  within  the  established  precincts  of  equity  juris- 
diction ;  Norfolk  &  W.  R.  Co.  v.  McGarry,  42  W,  Va.  399,  26  S.  E.  299,  hold- 
ing it  error  to  refuse  to  file  special  reply  to  cross-bill;  Kilpatriok  v.  Kansas 
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City  ft  B.  R.  Co.,  38  Neb.  641,  41  Ajil  St.  Bep.  757,  57  N.  W.  671,  and  Roush 
y.  Fort,  3  Mont.  181,  both  ar^endo. 

^distinguished  in  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  17^, 
in  Federal  equity  suit  to  establish  water  rights  against  separate  appropria- 
tors  <of  diverse,  citizenship  from  complainant,  court  has  jurisdiction  of  cross- 
bill by  defendants  setting  up  priority,  irrespective  of  citizenship. 

Right  to  bring  in  new  parties  by  cross-bill.    Note,  20  Ann,  Oaa.  1151. 

Decision  upon  cross-bill  Is  not  final  decree,  and  therefore  not  subject  to 
appeal.  y 

Approved  in  Bowker  v.  United  States,  186  U.  S.  138, 139,  46  L.  Ed.  1092, 
22  Sup.  Ct.  804,  holding  where  libel  and  cross-libel  in  admiralty  are  filed 
and  cross-libel  is  dismissed  for  want  of  jurisdiction  before  whole  case  is 
determined,  Snpreme  Court  cannot  take  jurisdiction  of  order  of  dismissal; 
Sheppy  V.  Stevens,  200  Fed.  948,  119  C.  C.  A.  330,  holding  judgment  sus- 
taining demurrer  to  one  of  two  causes  of  action  on  demurrer  to  both  ii^as 
not  final;  Blythe  Co.  v.  Bankers'  Ins.  Co.,  147  Cal.  93,  94,  81  Pac.  ^85, 
decree  pro  confesso  on  cross-bill  in  Federal  court  may  be  vacated  on 
motion  after  adjournment  of  term;  .Carroll  v.  Taylor,  102  Tenn.  453,  52 
S.  W.  139,  holding  where,  on  hearing  of  whole  case,  cause  presented  by 
bill  is  not  ready  to  be  disposed  of  and  that  presented  by  cross-bill  is  ready 
and  admits  of  determination  without  affecting  original  cause,  decree  may 
be  entered  on  cross-bill;  Ex  parte  South  etc.  Alabama  R.  R.  Co.,  95  U.  S. 
225,  24  L.  Ed.  366,  holding,  where  final  decree  is  inconsistent  with  af- 
fiimative  relief  granted  upo;i  a  cross-bill,  party  adversely  affected  by  final 
decree  may  appeal. 

Distinguished  in  Blythe  v.  Hinckley,  84  Fed.  235,  where  a  complete  deter- 
mination of  whole  case  may  be  had  upon  the*  lines  of  a  cross-bill,  a  final 
decree  may  be  entered  upon  it;  Clutton  v.  Clutton,  106  Mich.  691,  64  N.  W. 
745,  holding  that  an  appeal  will  lie  from  order  dismissing  a  csess-bill  on 
demurrer,  before  a  final  determination  of  original  bill. 

Miscellaneous.  Cited  in  American  etc.  Wire  Co.  v.  Wire  Drawers,  etc. 
Uiiron,  90  Fed.  606,  607,  as  an  \llustration  of  case  where  parties,  how- 
ever numerous,  could  not  find  representation  by  a  few;  Elnickerbooker  Ins. 
Co.  V.  Comstock,  16  Wall.  271,  21  L.  Ed.  499,  erroneously. 

17  How.  696-600,  16  L.  Ed.  254,  HAYS  ▼.  PAOIFIO  MAIL  STEAMSHIP  00. 
Qpme  port  of  vessel  Is  where  she  Is  registered. 
Approved  in  The  Jennie  B.  Gilkey,  19  Fed.  129,  holding  fact  that  city 
was  headquarters  of  vessel,  does  not  make  it  the  home  port;  The  Ellen 
Holgete,  30  Fed.  126,  following  rule. 

State  cannot  tax  vessel  temporarily  within  its  waters  for  purjtoses  of  trade, 
but  with  its  situs  at  home  port,  where  it  belonged,  and  where  taxes  had  been 
paid. 

Approved  in  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  748,  749,  750,  50 
C.  C.  A.  511,  following  rule ;  Ayer  etc.  Tie  Co.  v.  Kentucky,  202  U.  S.  421, 422, 
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60  L.  Ed.  .1087,  26  Sup.  Ct.  678,  holding  actual  situs  of  vessel  and  not  place  of 
enrollment  of  vessel  used  in  interstate  commerce  as  marked  on  stem  deter- 
mines tax  situs  of  vessel,  and  reversing,  Commonwealth  v.  Ayer  etc.  Co., 
117  Ky.  169,  77  S.  W.  686,  holding  home  port  of  vessel  engaged  in  inter- 
state commerce  as  marked  on  stem  is  its  situs  for  taxation,  though  its 
owner  resides  in  different  state;  Union  etc.  Transit  Co.  v.  Kentucky,  199 
U.  S.  205,  60  L.  Ed.  164,  26  Sup.  Ct.  36,  due  process  of  law  denied  Ken- 
tucky corporation  by  tax  assessed  under  Ky.  Stats.,  §  4020,  on  rolling 
stock  permanently  located  in  other  States  and  employed  there  in  prose- 
cution of  business;  Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  396, 
23  Sup.  Ct.  467,  47  L.  Ed.  618,  holding  where  two  States  grant  franchises 
to  ferry  company  to  operate  ferry  over  river  forming  State  boundary,  one 
State  cannot  tax  franchise  granted  by  other;  North  Carolina  Land  etc. 
Co.  V.  Boyer,  191  Fed.  567,  89  L.  R.  A.  (N.  S.)  627,  112  C.  C.  A.  162, 
liolding  passing  of  title  to  mortgagee  for  breach  of  mortgage  of  engine 
use4  in  interstate  commerce  not  affected  because  engine  was  in  another 
State  at  time;  United  States  v.  Billings,  190  Fed.  367,  upholding  tonnage 
tax  on  foreign  built  yachts  chartered  for  more  than  six  months  by  citi- 
zen of  United  States,  when  used  within  limits  of  United  States;  Olson  v. 
San  Francisco,  148  Cal.  83,  82  Pac.  852,  vessel  engaged  in  commerce  on 
liigh  seas  is  t&xable  in  San  Francisco,  where  owner  resided,  though  she 
was  temporarily  registered  in  Washington  and  had  never  been  in  Cali- 
fornia; Commonwealth  v.  Lee  Line  Co.,  159  Ky.  480, 167  S.  W.  411,  holding 
foreign  corporation  engaged  in  interstate  commerce  on  Ohio  river,  which 
only  landed  and  received  freight  and  passengers,  was  not  taxable  in  State; 
Flowerree  etc.  Co.  v.  Lewis  &  Clark  County,  33  Mont.  38,  81  Pac.  400, 
where  corporation  owning  cattle  in  certain  county  where  its  business  man- 
ager resided  drove  number  of  cattle  into  another  county  for  winter  feed- 
ing,  cattle   not  taxable   in   latter  county;   Callender  Navigation    Co.   v. 
Pomeroy,  61  Or.  356,  122  Pac.  762,  holding  boats  owned  by  Washington 
corporation  plying  between  Washington  and  Oregon  ports  not  taxable  in 
Oregon;  Canadian  Pacific  Ry.  Co.  v.  King  County,  90  Wash.  42,  155  Pac. 
418,  holding  rolling  stock  of  railroad,  used  in  interstate  commerce,  passing 
through  State  and  county,  was  subject  to  tax  as  personalty;  dissenting 
opinion  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  382,  66  L.  Ed.  810, 
32  Sup.  Ct.  499,  majority  holding  Porto  Rico  had  power  to  tax  machinery  en- 
gaged in  harbor  of  San  Juan  in  performing  dredging  contract  with  United 
States ;  Morgan  v.  Parham,  16  Wall.  477,  479,  21  L.  Ed.  304,  306,  following 
rule;  St.  Louis  v.  The  Ferry  Co.,  11  WaU.  432,  20  L.  Ed.  196,  holding 
ferry-boats  of  corporation  of  one  State  not  taxable  within  city,  one  of 
the  termini  in  another  §tate;  State  Tonnage  Tax  Cases,  12  Wall.  213,  20 
L.  Ed.  373,  and  Lott  v.  Morgan,  41  Ala.  250,*both  holding  State  could  not 
impose  tax  on  vessel  "at  so  much  per  ton  of  the  registered  tonnage"; 
Wheeling  etc.  Transp.  Co.  v.  Wheeling,  99  U.  S.  282,  26  L.  Ed.  416,  hold- 
ing steamboats  plying  between  different  ports  on  a  navigable  river  may  be 
taxed  as  personalty  by  city  which  is  their  home  port;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  206,  207,  210,  29  L.  Ed.  163^  164,  6  Sup. 
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Ct.  829,  830,  831,  holding  transportation  of  passengers  between  two  States 
by  corporation  of  one  is  not  subject  to  exactions  by  the  other;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct. 
878,  holding  valid,  State  statute  taxing  railroad  for  such  proportion  of 
its  capital  stock  as  number  of  miles  of  railroad  within  State  bears  to  the 
whole  road  (see  dissenting  opinion,  p.  32,  85  L.  Ed.  620,  11  Sup.  Ct.  881), 
Baltimore  &  O.  R.  Co.  v.  Allen,  22  Fed.  379,  holding  rolling  stock  of  for- 
eign corporation  is  taxable  only  in  the  State  of  its  domicile:  Mobile  v. 
Baldwin,  57  Ala.  70,  29  Am.  Rep.  717,  holding  ferry-boat  going  daily  to 
Mobile  and  returning  each  night  to  eastern  shore,  where  its  owner  resides, 
not  taxable  by  that  city;  People  v.  Raymond,  34  Cal.  498,  holding  un- 
constitutional State  statute  requiring  revenue  stamp  upon  contracts  of 
passage;  San  Francisco  v.  Talbot,  63  Cal.  488,  489,  holding  vessel  registered 
out  of  State  and  only  here  to  trade,  not  subject  to  State  tax;  Johnson 
v.  De  Bary  &  Baya  M.  Line,  37  Fla.  516,  518,  87  L.  R.  A.  525,  526,  19 
South.  646,  and  Irvin  v.  New  Orleans  etc.  R.  R.  Co.,  94  111.  113,  84  Am. 
Rep.  212,  both  holding  only  State  of  home  port  can  tax  vessel  (see  dis- 
senting 9pinion,  p.  524,  87  L.  R.  A.  527,  19  South.  648 ;  Cook  v.  Port  Ful- 
ton,  106  Ind.  173,  6  N.  E.  323,  holding  water  crafts  must  be  listed  for 
taxation  at  place  of  owners  residence;  State  v.  Kennedy,  19  La.  Ann. 
427,  holding  that  State  cannot  tax  property  consigned  here  from  other 
States  while  in  hands  of  commission  merchant;  New  Orleans  v.  Eclipse 
Tow-Boat  Co.,  33  La.  Ann.  650,  89  Am.  Rep.  282,  holding  ordinance  tax- 
ing owners  of  boats  towing  on  Mississippi  to  and  from  Gulf  of  Mexico 
valid ;  Hooper  v.  Baltimore,  12  Md.  472,  holding  ship  registered  at  custom- 
house in  and  sailing  out  of  Baltimore,  owned  by  resident  of  Baltimore 
county,  is  not  subject  to  municipal  taxes;  Philadelphia  etc.  R.  R.  Co.  v. 
Appeal  Tax  Court,  50  Md.  416,  and  Pacific  R.  R.  Co.  v.  Cass  County,  53 
Mo.  32,  both  holding  rolling  stock  of  railroad,  none  of  which  was  per- 
manently located  in  city,  was  not  subject  to  its  taxes;  Gunther  v.  Balti- 
more, 55  Md.  460,  and  Wheeling  etc.  R.  R.  Co.  v.  Wheeling,  9  W.  Va.  177, 
182,  27  Am.  Rep.  554,  557,  both  holding  ship  subject  to  municipal  taxes 
of  home  port;  Michigan  Southern  etc,  R.  Co.  v.  Auditor-General,  9  Mich. 
453,  holding  no  deduction  could  be  made  from  taxable  amount,  because  of 
steamboats  lying  idle  within  the  limits  of  another  State;  Fifield  v.  Close, 
15  Mich.  508,  holding  void  so  much  of  the  internal  revenue  law  as  re- 
quires process  in  State  court  to  be  stamped;  Robert^  v.  Township  of 
Charlevoix,  60  Mich.  197,  26  N.  W.  878,  and  Graham  v.  Township  of  St. 
Joseph,  67  Mich.  655,  35  N.  W.  810,  both  holding  vessel  registered  under 
Federal  laws,  owned  by  nonresident,  does  not  become  subject  to  our  taxes 
.  by  engaging  In  business  here ;  St.  Louis  v.  Wiggins  Ferry  Co.,  40  Mo. 
588,  holding  ferry  boats  of  foreign  corporation  having  an  office  for  trans- 
action of  business  within  a  city  are  taxable  there;  Conley  v.  Chedic/  7 
Nev.  342,  holding  wood  cut  in  another  State,  not  subject  to  taxation  of 
county  of  this  State,  through  which  it  passes;  Barnes  v.  Woodbury,  17 
Nev.  387,  30  Pac.  1069,  holding  situs  of  cattle  for  purposes  of  taxation 
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was  at  home  ranch;  Connecticut  River  Lumber  Co  v.  Columbia,  62  N.  H. 
287,  State  v.  Engle,  34  N.  J.  L.  427,  and  Bain  v.  Richmond  etc.  R.  R.  Co., 
105  N.  C.  367,  18  Am.  St.  Rep.  916,  8  L.  R.  A.  301,  11  S.  E.  312,  all  hold- 
ing property  drawn  from  another  State,  while  awaiting  transportation, 
are  exempt  from  our  taxes;  Central  R.  R.  Co.  v.  State  Board  of  Assessors, 
49  N.  J.  L.  22,  7  Atl.  317,  holding  illegal,  tax  upon  rolling  stock  of  railroad 
engaged  in  interstate  commerce;  People  v.  Commissioner  of  Taxes,  58 
N.  Y.  245,  holding  vessels  sent  to  the  Pacific  to  trade  are  taxable  in  New 
York,  where  registered;  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa. 
St.  124,  holding  ferry  company  incorporated  in  New  Jersey,  where  it 
owns  property  and  has  its  boats  registered,  is  a  foreign  corporation  whose 
capital  stock  is  liable  to  taxation;  Conunonwealth  v.  Standard  Oil  Co., 
101  Pa.  St.  146,  holding  Standard  Oil  Company,  by  transacting  a  portion 
of  its  business  in  this  State,  did  not  bring  all  its  capital  stock  within 
our  jurisdiction;  Commonwealth  v.  American  Dredging  Co.,  122  Pa.  St. 
931,  9  Am.  St.  Rep.  118,  1  L.  R.  A.  238,  15  Atl.  444,  holding  unregistered 
vessels  have  their  situs  for  taxation  at  domicile  of  owner;  State  v.  Mor- 
gan, 2  S.  I).  51,  48  N.  W.  320,  holding  that  State  can  regulate  business 
of  mercantile  agencies ;  State  v.  State  Board  of-  Assessment  &  Equaliza- 
tion, 3  S.  D.  351,  53  N.  W.  196,  holding  that  property  used  in  interstate 
commerce  is  assessable  in  this  State,  when  located  and  used  here;  Orange 
&  A.  R.  R.  Co.  V.  Alexandria,  17  Gratt.  186,  holding  city,  where  railroad 
is  domiciled,  can  tax  its  rolling  stock;  Western  Union  Tel.  C<if^  v.  Rich- 
mond, 26  Gratt.  23,  discussing  power  of  States  to  tax;  56  Am.  Dec.  526, 
527^  note,  that  vessels  are  taxable  at  home  port ;  62  Am.  St.  Rep.  471,  ex- 
tensive and  valuable  note  on  situs  of  personal  property  for  the  purpose 
of  taxation;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S. 
230,  231,  41  L.  Ed.  698,  699,  17  Sup.  Ct.  312,  313,  majority  holdinir  valid, 
tax  by  State  upon  proportionate  part  of  property  of  express  company; 
dissenting  opinion  in  Waleott  v.  People,  17  Mich.  94,  majority  holding 
valid  percentage  tax  on  business  of  express  company  within  the  State. 

Distinguished  in  Commonwealth  v.  Southern  Pac.  Co.,  134  Ky.  418,  20 
Ann.  Cas.  966,  120  S.  W.  312,  and  Southern  Pac.  Co.  v.  Conunonwealth 
of  Kentucky,  222  U.  S.  69,  75,  76,  77,  56  L.  Ed.  99,  101.  102,  32  Sup.  a. 
13,  both  holding  vessel  belonging  to  Kentucky  corporation  enrolled  in 
port  of  New  York  engaged  in  coastwise  trade  was  taxable  in  Kentucky; 
Foppiano  v.  Speed,  199  U.  S.  520,  50  L.  Ed.  292,  26  Sup.  Ct.  138,  upholding 
exaction  by  State  of  license  fee  from  person  engaged  in  selling  liquor 
within  State  over  bar  on  boat  employed  in  interstate  commerce;  Old 
Dominion  S.  S.  Co.  v,  Virginia,  198  U.  S.  306,  307,  308,  49  L.  Ed.  1062,  25 
Sup.  Ct.  686,  vessels  which,  though  engaged  in  interstate  commerce,  are  em- 
ployed in  such  commerce  wholly  within  limits  of  State,  are  taxable  there 
though  registered  in  another  State;  Blackstone  v.  Miller,  188  U.  S.  203, 
47  1j.  Ed.  444,  23  Sup.  Ct.  277,  holding  where  deposit  made  by  citizen 
of  Illinois  in  New  York  Trust  Co.  remains  there  fourteen  months,  it  is 
subject  to  New  York  transfer  tax  though  whole  succession  including  de- 
posit has  been  taxed  in  Illinois;  State  v.  Wiggins  Ferry  Co.,  208  Mo.  647, 
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106  S.  W.  1012,  holding  where  by  agreement  between  owners,  railroad  used 
interstate  ferry  and  railroad  in  anot)ier  State  as  one  system,  value  added 
to  railroad  in  State  by  such  use  could  be  considered  in  assessing  for 
taxation;  Prairie  Cattle  Co.  v.  Williamson,  5  Okl.  494,  49  Pac.  939,  under 
Sess.  Laws  1895,  art.  V,  §§  1,  2,  where  cattle  owned  in  another  State 
actually  ranged  in  certain  county  here  during  entire  year,  they  were  tax- 
able  in  such  county;  Transit  Co.  v.  Lynch,  18  Utah,  390,  55  Pac.  642, 
holding  railway  cars  owned  by  Kentucky  corporation  having  no  place  of 
business  in  this  State,  leased  to  shippers,  but  coming  into,  or  passing 
through  and  doing  business  in  this  State,  have  tax  situs  here;  North- 
western  Lumber  Co.  v.  Chehalis  Co.,  25  Wash.  96,  64  Pac.  909,  holding 
ocean-going  tugs  used  exclusively  in  this  State  and  managed  and  operated 
by  residents  thereof  are  subject  to  State  taxation  though  registered  in 
port  of  another  State;  Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.  Ed. 
656,  5  Sup.  Ct.  40,  holding  that  municipal  ordinance  taxing  the  privilege 
of  navigating  the  Mississippi  between  New  Orleans  and  the  Gulf  of  Mexico 
is  unconstitutional;  Pullman's  Palace  Car  Co.  v.  Twombly,  29  Fed.  665, 
666,  holding  vehicles  of  transportation  used  constantly  upon  a  single  run 
acquire  a  situs,  for  purposes  of  taxation,  irrespective  of  the  domicile  of 
the  owner;  McRae  v.  Bowers  Dredging  Co.,  90  Fed.  362,  363,  holding 
dredges  may  be  taxed  by  State  other  than  that  of  the  residence  of  owners; 
Sherlock'  v.  Ailing,  44  Ind.  195,  holding  State  statute  giving  action  for 
death  applies  to  vessels  navigating  the  Ohio  under  Federal  license;  Com- 
monwealth V.  Philadelphia  &  Reading  R.  Co.,  62  Pa.  St.  298,  1  Am.  Rep. 
410,  holding  State  may  charge  tonnage  of  those  using  the  road;  Insurance 
Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  181,  30  Am.  Rep.  354, 
holding  valid,  tax  upon  premiums  received  by  insurance  companies;  Provi- 
dence Coal  Co.  V.  Providence  4  W.  R.  R.  Co.,  15  R.  I.  309,  4  Atl.  397,  hold- 
ing statute  forbidding  discrimination  by  common  carrier  applies  to  con- 
tracts made  here,  and  is  valid. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  3  Ann.  Gas.  1104. 
Where  ships  are  taxable.    Note,  37  L.  B.  A.  519. 
Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  B.  A.  477. 

Collector  taking  tax,  upon  an  unlawful  assessment,  is  liable. 
Approved  in  Ford  v.  McGregor,  20  Nev.  451,  23  Pac.  510,  holding  asses- 
sor liable  for  assessing  nontaxable  property;  dissenting  opinion  in  Wall 
V.  Trumbull,  16  Mich.  251,  majority  holding  board  of  supervisors,  in 
auditing  claims,  acted  judicially  and  are  not  liable  for  any  error  in  judg- 
ment. 

Liability  of  taxing  officer  to  individual.     Note,  51  L.  R.  A*  (N*.  S.) 

147. 
State  taxation  of  ferry  as  regulation  of  interstate  commerce.    Note, 

Ann.  Gas.  1914B,  684. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  654. 
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17  How.  601-606,  16  It.  Ed.  256,  CHBISTY  v.  ALFOBD. 

Under  flfteentli  seetion  of  Texas  Umitation  law,  poesessloiL  of  penonB, 
holding  in  privity  under  title  or  color  of  'title,  may  he  Joined  to  make  the 
prescrihed  time. 

Approved  in  Witt  v.  St.  Paul  &  N.  P.  Ry.  Co.,  38  Minn.  129,  35  N.  W. 
865,  where  adverse  possession  is  held  by  different  persons,  privity  must  be 
shown. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.     Note,  15  L.  R.  A.  (N.  S.)  1208. 

17  How.  606-609,  15  L.  Ed.  228,  DENNISTOXJN  v.  STEWART. 

Protest  is  necessary  by  customs  of  merchants  in  case  of  a  foreign  bill,  in 
order  to  charge  the  drawer. 

Approved  in  Commercial  Bank  v.  Vamum,  49  N.  Y.  275,  276,  admitting 
evidence  of  usage  for  notaries'  clerks  to  make  presentment  and  demand. 

Protest  is  not  vitiated  because  of  mistake  in  copying  Christian  name  of 
acceptor's  agent. 

Approved  in  Wood  v.  Watson,  53  Me.  303,  holding  that  if  notice  of  dis- 
honor of  bill  to  indorser  identifies  it,  he  is  liable. 

Protest  of  negotiable  instruments.    Note,  43  Am.  Dec.  220. 

Rights  of  person  paying  bill  supra  protest  for  honor.    Note,  4  E.  R.  0. 
664. 

17  How.  609-612,  15  L.  Ed.  229,  aBIFFIN  V.  REYNOLDS. 

Damages  for  partial  breach  of*  covenant  of  warranty  in  deed  is  loss 
actually  sustained  by  the  eviction  from  the  land  for  Which  the  title  has  failed, 
measured  by*  the  amount  of  purchase  price,  with  interest. 

Approved  in  Rust  Land  &  Lumber  Co.  v.  Wheeler,  189  Fed.  327,  111 
C.  C.  A.  53,  holding  measure  of  damages  on  breach  of  warranty  of  title  of 
timber  sold  was  consideration  paid  for  timber  lost  with  interest  thereon 
from  death  of  contract;  Winnepiseogee  Paper  Co.  v.  Eaton,  65  N.  H.  14, 

18  Atl.  172,  where  covenants  of  title  are  broken  as  to  a  part  of  the  land 
conveyed,  the  damages  are  such  portion  of  the  purchase  money  and  inter- 
est as  the  value  of  that  part  boars  to  the  price. 

Damages  for  partial  broach  of  covenant  of  seisin  or  good  right  to 
convey.     Note,  99  Am.  Dec.  79. 

Damages  recoverable  on  breach  of  warranty  of  title.    Note,  24  Am. 
St  Rep.  267. 

m 

Harried  woman  cannot  enter  into  personal  engagements  or  incur  respon- 
sibilities for  title  of  land  jointly  conveyed  by  herself  and  husband. 

Approved  in  Stockton  v.  Farley,  10  W.  Va.  174,  27  Am.  Rep.  567,  hold- 
ing plea  of  coverture  bars  action  on  contract. 
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Copy  of  d«ed  of  trust  ftom  recordfl  of  probate  conrt  of  Alabama  was  not 
admiwrible  in  a  suit  in  Miirtirtppi,  without  accounting  for  tbo  absence  of  tbe 
original,  there  being  no  statute  in  Alabama  authori^ng  the  use  of  copies. 

Distinguished  in  Chase  v.  Caryl,  57  N.  J.  L.  555,  31  Atl.  1028,  holding 
copy  of  mortgage  recorded  in- New  York  can  be  read  in  that  State  as  if 
the  original,  and  is  a  record  entitled  to  ''full  faith  and  credit"  in  other 
States. 

Judgments   as   evidence   against   persons   liable   over   to   defendants 
therein.    Note,  88  Am.  Dec.  888. 

Admissibility  of  copies  of  records  of  other  States.    Note,  6  L.  B.  A* 
(N.  S.)  976. 

17  How.  612-616,  15  I..  Ed.  381,  JUDBON  ▼.  OOROOSAK. 

Equities  being  equal,  the  law  must  prevail;  so  an  award  by  conmiissioners, 
and  Mexican  treaty  to  settle  claims,  confers  a  legal  right  which,  if  coupled 
with  an  equity,  will  prevail  against  a  mere  equity. 

Approved  in  National  Bk.  of  Washington  v.  Texas,  20  Wall.  89,  22  L.  Ed. 
298»  holding  note  payable  to  bearer,  though  overdue  and  dishonored,  passes 
by  delivery  the  legal  title  subject  to  such  equities  as  may  be  asserted  by 
reason  of  its  dishonor. 

Distinguished  in  Central  Trust  Co.  v.  West  India  Imp.  Co.,  169  N.  Y.  324, 
62  N.  E.  390,  holding  where  construction  company  mortgaged  its  securities, 
mortgage  lien  is  superior  to  lien  of  trustee  without  notice  acquired  under 
deed  purporting  to  convey  mortgagor's  title  to  securities. 


Notwithstanding  award  of  commissioners  appointed  to  adjust  daims  under 
Mexican  treaty.  District  Court  has  authority  to  hear  and  determine  equities 
of  parties. 

Approved  in  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  749,  holding 
jurisdiction  conferred  upon  a  special  tribunal  does  not  oust  courts  of  gen- 
eral jurisdiction  unless  intention  of  legislature  be  manifest. 

First  purchaser  of  chose  in  action,  consisting  in  dalm  against  government, 
may  lose  his  priority  by  negligence  in  not  presenting  his  assignment  and  claim 
of  property  to  the  State  department  so  as  to  notify  others. 

Approved  in  JFidelity  Mutual  Life  Ins.  Co.  v.  Clark,  203  U.  S.  74,  61 
L.  Ed.  96,  27  Sup.  Ct.  19,  holding  insurer  could  not  recover  from  assignees 
in  good  faith  insurance  money  received  by  them  on  payment  of  judgment 
on  fraudulent  claim  for  insurance,  defense  of  insurer  in  action  not  being 
notice  of  fraud;  Third  Nat.  Bank  v.  Atlantic  City,  126  Fed.  415,  holdin*? 
where  city  contractor  made  order  requesting  city  controller  to  issue  war- 
rant in  favor  of  bank,  to  be  charged  to  his  account,  which  controller  ac- 
cepted by  conditional  indorsement  thereon,  and  contractor  delivered  it  to 
bank  which  advanced  him  money  thereon,  presentation  by  contractor  was 
not  notice  to  city  of  equitable  assignment;  Lambert  v.  Morgan,  110  Md.  26, 


17  How.  612-616  NOTES  ON  U.  S.  REPORTS.  966 

132  Am.  St.  Rep.  412,  17  Aim.  Gas.  439,  72  Atl.  409,  holding  assignments  of 
income  of  trust  estate  took  effect  as  between  assignment  from  time  of  no- 
tice to  trustee;  Phillipa's  Estate  (No.  3),  205  Pa.  St.  521,  56  Atl.  215,  hold- 
ing if  assignee  of  chose  in  action  fails  to  give  notice  to  person  holding  fund 
assigned  to  him,  subsequent  assignee  without  notice  of  former  assignment 
will  upon  giving  notice  of  his  assignment  acquire  priority;  Coffman  v. 
Siggett  's  Admr.,  107  Va.  422,  59  S.  E.  394,  holding  assignment  of  life  policy 
void  when  not  delivered  to  assignee,  as  against  subsequent  assignee  without 
notice;  Spain  v.  Hamilton's  Admr.,  1  Wall.  623,  17  L.  Ed.  625,  and  In  re 
Gillespie,  15  Fed.  735,  both  holding  assignee  not  giving  immediate  notice 
to  debtor,  may  lose  his  priority;  Baker  v.  Wood,  157  U.  S.  216,  39  L.  £d. 
678, 15  Sup.  Ct.  579,  in  determining  whether  owner  of  an  assigned  judgment 
is  estopped  to  assert  his  ownership  against  a  second  assignee,  the  amount 
of  consideration  paid  is  an  important  fact  in  determining  his  good  faith, 
etc.;  Methven  v.  Staten  Island  etc.  Heat  ft  Power  Co.,  66  Fed.  115,  13 
C.  C.  A.  362,  holding  first  assignee  notifying  debtor  acquires  priority; 
Graham  Paper  Co.  v.  Pembroke,  124  Cal.  120,  44  L.  R.  A.  634,  56  Pac.  628, 
holding  same  as  to  book  account;  Downer  v.  South  Royalton  Bank,  39  Vt. 
32,  holding  priority  in  point  of  time  will  give  priority  of  right,  unless 
special  circumstances  require  a  different  conclusion;  dissenting  opinion  in 
Summers  v.  Hutson,  48  Ind.  236,  majority  holding  that  assignee,  by  in- 
dorsement of  promissory  note,  takes  it  subject  to  latent  equities  in  favor 
of  a  third  person,  of  which  he  had  no  notice;  In  re  Cannon,  121  Fed.  585, 
arguendo. 

Denied  in  Tingle  v.  Fisher,  20  W.  Va.  606,  507,  holding  that  it  is  not 
necessary  to  validity  of  prior  assignment  of  same  debt  that  debtor  be  noti- 
fied. 

Distinguished  in  Farmers  ft  Merchants'  Bank  v.  Farwell,  58  Fed.  638, 
7  C.  C.  A.  391,  holding  assignees  not  estopped  by  failure  to  give  notice  of 
assignment,  as  they  had  no  knowledge  of  assignor's  indebtedness  to  bank; 
The  Elmbank,  72  Fed.  620,  holding  equitable  assignee  cannot  acquire  prior- 
ity over  a  previous  assignment  by  first  giving  notice;  Winslow  v.  Crowell, 
32  Wis.  654,  where  assignor  was  without  authority  to  assign. 

Can  subsequent  assignees  of  account  and  claims  in  actions  obtain  pre- 
cedence by  first  giving  notice.    Note,  71  Am.  St.  Rep.  88,  36. 

Priority  of  successive  assignees  of  chose  in  action  as  dependent  upon 
notice  to  debtor.    Note,  17  Ann.  Oaa.  442. 

Priority  rights  of  different  assignees  of  fund  in  third  person's  hands. 
Note,  66  L.  R.  A.  764. 

Priorities  of  second  assignee  first  giving  notice  of  assignment.     Note, 
10  £.  R.  0.  506. 

Miscellaneous.  Cited  in  Judson  v.  Corcoran,  30  Fed.  Cas.  1098;  Truby 
V.  Mosgrove,  118  Pa.  St.  93,  4  Am.  St.  Rep.  576,  11  Atl.  807. 
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17  How.  616-618,  Ifi  !•.  Ed.  203,  LEWIS  V.  BELIi. 

Real  nature  of  tlie  consideration  in  an  assignment  of  a  chose  in  action, 
recited  as  one  dollar  and  "divers  other  good  considerations,"  may  be  shown 
by  extraneous  evidence. 

Distin^ished  in  McManus  v.  Standish,  1  Mackey  (D.  C),  150,  upholding 
jurisdiction  over  right  to  funds  from  award  in  favor  of  claimants  against 
Mexico  when  fund  is  in  United  States  treasury. 

Parol  evidence  as  to  consideration  of  deed.    Note,  20  L.  R.  A.  lOS. 

Claim  against  BrasUlan  government,  growing  out  of  seizure  of  vessel, 
is  assignable. 

Approved  in  Edmunds  v.  Illinois  Cent.  R.  Co.,  80  Fed.  81,  holding  claims 
for  overcharges  under  sections  8  and  9  of  interstate  commerce  law  are 
assignableb 
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18  How.  1-16,  15  L.  Bd.  291,  TSmTED  STATES  ▼.  BEABIN9. 

Orantee'B  title  1b  not  lost  becauto  conditloiiB  of  grant,  sncb  as  survey  and 
erection  of  honse,  were  not  fnlflUed,  where  there  had  been  no  unreasonable 
delay  on  his  part,  or  want  of  effort  to  fulfill  conditions,  amounting  to  an  inten- 
tion of  abandonment. 

Distinguished  in  United  States  v.  Noe,  23  How.  317,  16  L.  Ed.  464,  hold- 
ing, where  grantee  under  colonization  laws  took  no  steps  toward  completion 
of  title  or  fulfillment  of  obligations  imposed,  he  thereby  abandoned  claim. 

Land  granted  by  Governor  of  California  passed  a  right  and  title,  the 
definite  validity  of  which  was  suspended  awaiting  approval  of  the  depart- 
mental assembly,  to  whom  it  was  the  Ctovemor's  duty  to  forward  all  grants 
made  by  him;  but  refusal  of  approval  did  not  take  away  nor  qualify  grantee's 
title,  but  only  kept  its  final  validity  in  suspense  until  action  by  the  supreme 
government. 

Approved  in  United  States  v.  Cervantes,  18  How.  556,  15  L.  Ed.  485,  dis- 
regarding objection  that  grant  was  not  approved  by  the  departmental  as- 
sembly; Homsby  v.  United  States,  10  Wall.  238,  19  K  Ed.  908,  holding 
neglect  of  Governor  to  submit  grants  to  assembly  could  not  operate  to  divest 
grantees  of  estate  already  vested  in  them;  Ferris  v.  Coover,  10  Cal.  617, 
grant  to  John  Sutler,  subject  to  approval  of  departmental  junta  and  su- 
preme government,  conveyed  a  present  title  which  could  only  be  divested 
by  action  of  government  before  cession  of  California  to  the  United  States ; 
De  Argnello  v.  Greer,  26  Cal.  628,  where  Mexican  grant  requiring  that  land 
should  be  measured  by  proper  officer  and  judicial  possession  given,  passed 
only  an  inchoate  title,  the  validity  of  which  the  United  States  might  deter- 
mine after  cession  of  California;  Waterman  v.  Smith,  13  Cal.  410,  where 
grants  were  made  within  exterior  limits  of  general  tracts,  the  laying  off  of 
specific  boundaries  vested  exclusively  with  the  government,  and  patent  is- 
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sued  in  accordance  with  snrvey,  conclusive  against  grantee  in  possession) 
whose  tract  had  not  been  surveyed;  Hays  v.  United  States,  175  U.  S.  257, 
44  L.  Ed.  154,  20  Sup.  Ct.  83,  arguendo. 

Becltal  In  grant  of  grantee's  Mexican  naturalisation  and  the  admission  by 
record  of  the  regularity  and  genuineness  of  documentary  title  are  conclusive. 
•  Approved  in  Dalton  v.  United  States,  22  How.  443,  16  L.  Ed.  396,  hold- 
ing testimony  of  conversations  and  admission3  of  grantee's  alienage  not 
received  to  outweigh  presumptions  of  citizenship  arising  from  the  ex  pedi- 
ente  and  definite  title ;  United  States  v.  Sherebeck,  27  Fed.  Gets.  1064,  recital 
that  lands  granted  are  within  derharkation  of  a  certain  pueblo,  presump- 
tive that  land  is  so  situated  and  that  officer  acted  within  authority;  Green 
V.  Salas,  31  Fed.  113,  governor  of  Cuba  presumed  to  have  acted  with  legiti- 
mate authority  in  issuing  letters  of  naturalization,  and  recipient  estopped 
from  denying  Spanish  citizenship;  Semple  v.  Hagar,  27  Cal.  168,  patent 
issued  by  United  States  for  confirmed  Mexican  grant  will  not  be  vacated, 
the  board  of  land  commissioners  having  necessarily  passed  upon  grantee's 
competency. 

Denied  in  United  States  v.  Cambuston,  7  Sawy.  590,  Fed.  Cas.  14,713, 
declaring  principal  case  overruled  by  United  States  v.  Cambuston,  20  How. 
64, 15  L.  Ed.  831. 

Miscellaneous.  Cited  in  Ai^ello  v.  United  States,  18  How.  550, 15  L.  Sd. 
482,  arguendo,  in  dissenting  opinion ;  United  States  v.  Cambuston,  20  How. 
64,  15  L.  Ed.  831,  referring  to  evidence  of  Captain  Sutter,  given  in  piincipal 
case;  United  States  v.  Bennitz,  23  How.  262,  16  L.  Ed.  455,  the  general 
title  of  Sutter  to  land  in  California  conveyed  no  valid  title. 

18  How.  16-19,  15  L.  Ed.  277,  McLEAN  v.  MEEK. 

Becord  of  debt  against  an  administrator  in  one  State  is  no  oTldence  of 
debt  against  administrator  of  same  estate  in  another  State,  even  tboogli 
administrator  was  same  person  in  both  cases,  but  not  acting  in  both  States  at 
same  time. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  363,  53  L.  Ed,  227,  29  Sup.  Ct. 
92,  ancillary  administrator  in  one  jurisdiction  is  not  in  priority  with  ancil- 
lary administrator  in  another  jurisdiction,  and  judgment  against  one  is  not 
res  adjudicata  and  bar  to  suit  by  other;  Brown  v.  Fletcher's  Estate,  210 
U.  S.  91,  52  L.  Ed.  971,  28  Sup.  Ct.  702,  judgment  for  debt  against  adminis- 
trator in  one  State  is  not  evidence  to  support  claim  against  assets  in  hands 
of  administrator  in  another  State ;  Thorburn  v.  Gates,  225  Fed.  616,  statute 
of  New  York  allowing  foreign  executor  to  be  sued  in  same  manner  as  non- 
resident does  not  authorize  personal  service  of  summons  on  domiciliaiy 
executrix  of  Texas  temporarily  sojourning  in  New  York;  Wilson  v.  Hart- 
ford Fire  Ins.  Co.,  164  Fed.  822,  19  L.  R.  A.  (N.  S.)  553.  90  C.  C.  A.  593, 
claim  against  estate  of  decedent  in  hands  of  administrator  is  not  barred 
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because  not  presented  and  barred  against  estate  in  hands  of  domiciliary 
executor  in  another  State ;  Coram  v.  Ingersoil,  148  Fed.  175,  78  C.  C.  A.  303, 
judgment  on  merits,  against  ancillary  administrator  in  aeflon  on  chose  in 
action  bars  second  suit  by  ancillary  administrator  in  another  jurisdiction; 
Johnson  v.  McKinnon,  129  Ala.  226,  29  South.  697,  holding  foreign  judg- 
ment against  administrator  furnishes  no  cause  of  action  against  same-  per- 
son as  administrator  under  appointment  in  this  State ;  Richards  v.  Blaisdell, 
12  Cal.  App.  105,  106  Pac.  734,  plaintiff  cannot  recover  in  California  upon 
claim  reduced  to  judgment  in  Minnesota  upon  theory  that  priority  between 
administrators  exists  under  code,  where  will  provides  that  debts  are  to  be 
first  charged  to  personal  property  and  property  in  California  is  real  estate 
without  showing  that  personal  property  was  exhausted;  Dow  v.  Lillie,  26 
N.  D.  530,  L.  R.  A.  1915D,  764. 144  N.  W.  1088,  petition  in  ancillary  admin- 
istration in  North  Dakota  by  principal  administrator  asking  for  sale  of 
real  estate  to  pay  claim  proved  in  Iowa  should  have  been  allowed,  though 
claim,  not  proved  in  North  Dakota;  Johnson  v.  Powers,  139  U.  S.  159,  35 
L.  Ed.  114,  11  Sup.  Ct.  526,  holding  judgment  against  administrator  in  an- 
other State  res  inter  alios  acta,  and  not  competent  evidence;  Turner  v. 
Risor,  54  Ark.  36,  15  S.  W.  13,  judgment  against  ancillary  administrator  in 
another  State  not  binding  on  original  administrator;  McGarvey  v.  Damall, 
134  111.  370,  10  L.  R.  A.  862,  25  N.  E.  1005,  transcript  of  judgment  against 
foreign  administrator  properly  excluded;  Creswell  v.  Slack,  68  Iowa,  114, 

26  N.  W.  43,  record  of  allowance  of  claim  against  administrator  in  one 
State  not  admissible  to  establish  same  claim  in  another  State;  Low  v.  Bart- 
lett,  8  Allen,  265,  judgment  establishing  claim  against  estate  in  another 
State,  cannot  be  proved  against  estate,  and  claim  barred  by  limitation 
cannot  be  established,  though  such  judgment  was  rendered  after  expiration 
of  time;  Reynolds  v.  McMullen,  55  Mich.  584,  64  Am.  Rep.  396,  22  N.  W. 
49,  holding  public  administrator  in  Missouri  had  no  right  to  sell  mortgage 
on  land  situated  in  Michigan,  the  right  of  administration  being  in  local 
administrator;  Braithwaite  v.  Harvey,  14  Mont.  220,  43  Am.  St.  Rep.  631, 

27  L.  R.  A.  116,  36  Pac.  41,  administrator  who  defended  suit  in  another 
State  in  the  name  of  the  administrator  in  that  State  is  not  estopped  from 
disputing  claim  when  sued  in  his  own  State;  Olney  v.  Angel,  5  R.  I.  204, 
73  Am.  Dec.  65,  the  effect  of  a  decree  proving  a  will  is  confined  to  State 
where  decree  was  rendered;  Cherry  v.  Speight,  28  Tex.  516,  judgment 
against  administrator  in  another  State  will  not  support  action  against  per- 
sonal representative,  it  not  being  alleged  that  he  had  received  any  assets 
from  administrator  in  other  State;  Carrigan  v.  Semple,  72  Tex.  308,  12 
S.  W.  179,  to  the  same  point;  Tyler  v.  Thompson,  44  Tex.  499,  23  Am.  Rep. 
601,  holding  nonresident  creditor  entitled  to  participate  in  assets  of  insol- 
vent estate. 

Distinguished  in  Turley  v.  Dreyfus,  33  La.  Ann.  887,  holding  money  judg- 
ment rendered  in  sister  State  against  one  who  was  at  the  time  executor  of 
debtor  in  both  States  can  be  made  the  cause  of  an  action;  Creighton  v. 
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Murphy,  8  Neb.  356,  where  action  was  oomiueneed  during  life  of  testator 
and  administrator  appointed  in  Nebraska  appeared  and  defended  action 
in  Iowa,  judgment  was  conclusive  and  binding  upon  estate;  Leach  v.  Buck- 
ner,  19  W.  Va.  44,  where  a  person  qualified  as  domiciliary  and  ancillary 
administrator  and  by  means  of  false  receipt  filed  in  Ohio  was  enabled  to 
fabify  his  account  in  West  Vii^nia,  a  bill  was  properly  filed  in  latter 
State. 

Conclusiveness  of  allowance  of  claim  by  foreign  administration.    Note, 
90  Am.  Dec.  177. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  87 
L.  B.  A.  102,  107,  111. 

Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts. 
Note,  L.  fi;  A.  1915D,  761. 

18  How.  19-28,  15  L.  Ed.  324,  KISSELL  v.  ST.  LOtJIS  FUBIJO  SCHOOLS. 

.By  9LCts  of  Congress,  reserving  certain  lands  in  Missouri  for  support  of 
schools.  United  States  relinquished  their  title  to  the  inhabitants  of  the  towns, 
such  title  becoming  perfect  upon  survey  of  the  land,  the  surveyor's  certificate 
being  record  evidence  of  title  and  good  against  all  persons  not  showing  a 
better  one,  consequently  .the  claim  of  a  pre-emptor,  entering  land  through 
ignorance  that  it  was  reserved,  was  void. 

Approved  in  Balderston  v.  Brady,  J.8  Idaho,  242,  108  Pac.  742,  grant  of 
lands  to  State  for  school  purposes  vests  title,  though  survey  not  made,  and 
State  board  of  land  commissioners  has  no  authority  to  relinquish  title  to 
such  lands;  St.  Louis  v.  St.  Louis  Blast  Furnace  Co.,  235  Mo.  21,  138  S.  W. 
645,  in  action  in  ejectment  involving  accretion  to  land  covered  by  tow  path 
in  Carondelet,  confirmation  of  title  to  land  bordering  river  reserved  for 
school  purposes  "leaving  space  for  tow"  did  not  give  city  title  to  tow  path; 
Jones  V.  Soulard,  24  How.  64,  65,  16  L.  Ed.  608,  609,  holding  grant  to  St. 
Louis,  underact  of  1812,  entitled  city  to  all  accretions  upon  land  granted; 
Sprayberry  v.  State,  62  Ala.  464,  under  act  of  Congress,  granting  school 
lands  to  State, .  selection  by  Secretary  of  Treasury  is  alone  necessary  to 
clothe  State  with  title;  Northern  Pacific  R.  R.  Co.  v.  Peronto,  3  Dak.  Ter. 
231,  14  N.  W.  106,  lands  granted  to  railroad  company  are  not  subject  to 
pre-emption;  Johnson  v.  Ballou,  28  Mich.  384,  grant  to  railroad  is  a  grant 
in  praesenti,  taking  effect  on  selection  when  earned  and  divesting  United 
States  of  all  title;  Busch  v.  Donohue,  31  Mich.  484,  Federal  act  granting 
swamp-lands  to  certain  States  is  a  present  grant  needing  only  identifica- 
tion to  make  it  effective ;  Magwire  v.  Tyler,  25  Mo.  504,  in  separate  opinion, 
holding,  where  confirmation  under  act  of  March,  1807,  is  accompanied  by 
condition  that  land  should  be  surveyed,  official  survey  conclusively  settles 
locality  of  land ;  Bowlin  v.  Furman,  28  Mo.  433,  town  might  sell  school  lands 
before  survey  or  assignment  by  United  States;  Evans  v.  St.  Louis  Public 
Schools,  32  Mo.  28,  following  the  principal  case  in  declaring  pre-emption 
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void,  the  same  land  being  in  controversy;  Adams  v.  City  of  St.  Louis,  32 
Mo.  26,  and  Wilkinson  v.  St.  Louis  Sec.  Dock  Co.,  102  Mo.  135,  14  S.  W. 
178,  and  St.  Louis  Pub.  Schools  v.  Walker,  40  Mo.  400,  404,  where  inchoate 
claim  was  excepted  out  of  reservation  made  for  schools  and  surveyed  under 
confirmation  of  commissioners,  the  same  could  not  be  set  apart  for  use  of 
schools ;  Cummings  v.  Powell,  97  Mo.  533,  534,  10  S.  W.  822,  surplus  com- 
mon field  lots  within  city  of  St.  Louis  not  subject  to  location  of  New  Madrid 
certificates  prior  to  survey  of  1840 ;  Stewart  v,  Alstock,  22  Or.  188,  29  Pac. 
555,  grant  of  lands  by  act  incorporating  Northern  Pacific  Railroad,  a  grant 
in  praesenti,  in  the  nature  of  a  float,  until  determination  of  route  accord- 
ing to  requirements  of  act ;  Schools  v.  Risley,  10  Wall.  110,  19  L.  Ed.  856, 
holding  act  of  June  13,  1812,  does  not  reserve  lands  made  by  accretion  to 
lots  inhabited,  cultivated  and  possessed  prior  to  cession  of  1803. 

Distinguished  in  Public  Schools  v.  Walker,  9  Wall.  290,  19  L.  Ed.  679, 
holding  certificate  of  survey  not  conclusive  against  rightful  claim  of  pri- 
vate person;  Ferry  v.  Street,  4  Utah,  533,  11  Pac.  574,  act  establishing 
territorial  government  in  Utah  and  reserving  certain  sections  for  school 
purposes  did  not  operate  as  an  absolute  reservation  until  they  should  be 
surveyed;  Vasquez  v.  Ewing,  42  Mo.  262,  where  there  was  no  evidence  of 
location  and  boundaries  of  land  claimed  as  an  out-lot. 

Miscellaneous.    Cited  in  Milbum  v.  Hortiz,  23  Mo.  538. 

18  How.  28-30,  16  It.  Ed.  272,  HABT8H0BN  v.  DAT. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  850. 

18  How.  30-40,  15  Ii.  Ed.  308,  XTNTTED  STATES  v.  FREMONT. 

Where  record  1b  not  filed  by  appellant  within  time  prescribed  hj  roles 
of  court,  and  appellee  files  a  copy  of  it,  the  appeal  will  be  dismissed  upon  his 
motion. 

Approved  in  United  States  v.  Barber  Lumber  Co.,  169  Fed.  187,  in  suit 
by  United  States  to  set  aside  patents  to  timber  land,  where  district  attor- 
ney failed  to  file  replication  in  time,  successor  was  allowed  to  file  replica- 
tion nunc  pro  tunc  subject  to  order  to  speed  cause;  Long  v.  Herrick,  28 
Fla.  757,  10  South.  18,  dismissing  appeal  where  appellant  failed  to  file, 
within  time  required,  transcript  of  proceedings  in  lower  court,  subsequent 
to  a  decree  of  the  State  Supreme  Court. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  736,  placing  case 
on  calendar  with  consent  of  counsel  on  both  sides  and  with  full  knowledge 
that  transcript  had  not  been  filed  was  enlargement  of  time  for  filing  and 
government  not  entitled  to  dismissal. 

Rules  of  court.    Note,  41  Ajol  St  Rep.  640. 
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Decree  entered  by  the  District  Court  in  accordance  with  mandate  of  the 
Supreme  Court  famiahee  no  ground  for  an  appeal 

Approved  in  Champion  v.  Rice,  13  N.  M.  240,  82  Pac.  359,  order  of  Dis- 
trict Court  made  in  obedience  to  mandate  of  Supreme  Court  is  not  review- 
able by  appeal;  Wadhams  v.  Gay,  83  111.  253,  where  State  Supreme  Court 
found  no  equity  in  complainant's  bill  and  remanded  cause  for  proceedings 
in  conformity  with  opinion,  it  was  the  duty  of  lower  court  to  dismiss  for 
want  of  equity,  and  not  without  prejudice;  Lynn  v.  Lynn,  160  111.  318,  43 
N.  E.  485,  mandate  required  the  execution  of  decree  of  State  Supreme  Court, 
and  not  a  retrial  of  cause  or  entry  of  any  order  which  might  have  that 
effect. 

Practice  and  procedure  groveming  transfer  of  cause  to  Federal  Supreme 
Court  for  review.    Note,  66  L.  B.  A.  860. 

Motion  to  dismiBs  for  want  of  prosecution  only  dismisses  the  appeal 
and  allows  a  second;  motion  to  dismiss  for  want  of  Jurisdiction  bars  another 
appeal. 

Approved  in  Harris  v.  Ferris,  18  Fla.  82,  an  appeal  in  equity  cause  hav- 
ing been  dismissed  for  failure  to  file  transcript  as  required,  a  second  appeal 
was  allowed. 

18  How.  40-^1,  15  L.  Ed.  261,  STXJBGBSS  Y.  HABBOU). 

Certificate  from  clerk  gt  Circuit  Court,  that  he  cannot  make  out  record  in 
time  to  comply  with  requirement' of  rule  of  court,  does  not  furnish  suillBient 
reason  for  an  extension  of  time. 

Approved  in  In  re  Barstow,  54  Ark.  552,  16  S.  W.  574,  refusing  motion 
to  extend  time  for  filing  transcript  based  upon  clerk's  inability  to  furnish 
the  same  because  of  press  of  business. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  860. 

18  How.  42,  15  L.  Ed.  262,  PECK  v.  SAin>EBSON. 

Supreme  Court  cannot  grant  motion  for  rehearing  of  cause  which  has  been 
transmitted  to  the  court  below. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  216  Fed.  854,  133 
C.  C.  A.  52,  Circuit  Court  of  Appeals  issues  order  staying  mandate  dismiss- 
ing bill  to  enjoin  enforcement  of  city  ordinance  pending  appeal  to  Supreme 
Court,  and  modifies  decree  to  conform  to  decision  of  Supreme  Court  in 
similar  case  deciding  that  ordinance  was  void  and  granting  injunction; 
Thomas  v.  Thomas,  27  Okl.  804,  Ann.  Cas.  19120,  713,  36  L.  B.  A.  (N.  S.) 
124,  113  Pac.  1059,  where  mandate  of  Supreme  Court  is  transmitted  to  trial 
court  and  filed,  Supreme  Court  cannot  recall  mandate  and  entertain  peti- 
tion for  rehearing;  Ott  v.  Boring,  131  Wis.  487, 11  Ajin.  Cas.  867,  111  N.  W. 
833,  where  record  on  appeal  has  been  transmitted  to  and  filed  with  court 
from  which  it  came,  Supreme  Court's  jurisdiction  ceases,  and  motion  to 
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recall  record  will  not  lie;  Noonan  v.  Bradley,  12  Wall.  129,  20  L.  £d.  281, 
refusing  to  set  aside  decree,  entered  nine  terms  before,  in  favor  of  an 
administrator  maintaining  action  outside  of  his  own  State,  without  au- 
thority of  a  statute ;  Steines  v.  Franklin  County,  14  Wall.  22,  20  L.  Ed.  848, 
decision  of  highest  State  court  in  granting  or  refusing  a  motion  for  rehear- 
ing not  subject  to  review  by  Supreme  Court;  Tyler  v.  Magwire,  17  Wall. 
2S3,  21  L.  Ed.  583,  a  second  writ  of  error  brings  up  for  re-examination  and 
revision  nothing  except  proceedings  of  subordinate  court  subsequent  to  the 
mandate ;  Northern  Pacific  R.  R.  Co.  v.  Ellis,  144  U.  S.  464,  86  L.  Ed.  506, 
12  Sup.  Ct.  726,  decision  by  State  Supreme  Court  that  a  former  judgment 
of  same  court  in  same  case,  between  the  same  parties,  upon  a  demurrer, 
was  res  judicata,  presents  no  Federal  question,  and  is  broad  enough  to 
maintain  judgment ;  M'Claskey  v.  Barr,  54  Fed.  801,  court  of  common  pleas « 
having  heard  case  and  certified  papers  back  to  probate  court  with  order 
that  will  be  admitted  to  record,  had  no  jurisdiction  to  set  aside  order  and 
recall  papers;  Jones  Stationery  etc.  Co.  v.  Hentig,  31  Kan.  323,  motion  for 
rehearing  filed  during  second  term  after  decision,  it  appearing  that  no  in- 
justice was  done,  will  not  be  entertained ;  dissenting  opinion  in  Legal  Ten- 
der Cases,  12  Wall.  603,  20  L.  Ed.  329,  majority  overruling  Hepburn  v. 
Griswold,  8  Wall.  603,  19  L.  Ed.  513,  in  construction  of  legal  tender  acts; 
dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  143,  24  L.  Ed.  403, 
majority  holding  order  at  a  term,  subsequent  to  judgment,  that  a  special 
finding  should  be  made,  signed  and  entered  of  record  nunc  pro  tunc,  within 
discretion  of  the  court. 

Power  of  appellate  court  after  remittitur.    Note,  21  Am.  Dec.  119. 

Miscellaneous.  Cited  in  Illinois  ex  rel.  Hunt  v.  Illinois  Cent.  R.  Co.,  184 
U.  S.  92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  to  ^int  that  on  second  appeal 
questions  decided  on  first  appeal  will  not  be  considered. 

18  How.  43-60,  15  L.  Ed.  285,  BABNABD  V.  A8HI£T. 

Act  of  OongreBS  of  July  4,  1836,  provided  for  a  direct  supervision  by  com- 
missioner of  general  land  office  over  registers  i^id  receivers  of  land  offices; 
tberefore  their  Judgment  is  not  conclusive  in  case  where  additional  proceed- 
ings were  had  before  them  in  1837,  and  claim  may  be  set  up  in  a  court  of 
equity. 

Approved  in  James  v.  Germania  Iron  Co.,  107  Fed.  600,  46  C.  C.  A.  476, 
following  rule;  Sawyer  v.  Gray,  205  Fed.  162,  selection  of  lieu  land  and 
application  for  patent,  not  acted  upon  by  Land  Department  through  mis- 
take, gives  right  ^sufficient  to  charge  subsequent  patentee  aef  trustee ;  Howe 
v.  Parker,  190  Fed.  747,  111  C.  C.  A.  466,  reversing  decision  of  Secretary 
of  Interior,  that  entryman  violated  terms  of  homestead  act  by  entering 
ceded  tract  and  securing  information  as  to  location  prior  to  date  fixed  for 
entry,  though  race  made  from  outside  tract  after  such  time;  Le  Marchei 
V.  Teagarden,  152  Fed.  666,  where  error  of  land  register  issuing  patent  for 
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different  tract  of  land  was  corrected  and  patent  issued  to  heirs  for  land 
entered,  homestead  entry  by  another  before  correction  made  gave  no  rights 
to  land ;  Le  Marehel  v.  Teegarden,  133  Fed.  827,  party  attacking  patent  for 
mistake  of  fact  must  plead  and  prove  evidence  before  department  from 
which  mistake  resulted,  the  particular  mistake  and  the  way  in  which  it 
occurred ;  King  v.  McAndrews,  111  Fed.  864,  50  C.  C.  A.  29,  holding  remedy 
for  error  at  law  in  action  of  Land  Department  regarding  title  to  land  in- 
trusted to  its  disposition  is  by  direct  proceeding  by  bill  in  equity  to  correct 
it ;  Old  Dominion  Copper  M.  etc.  Co.  v.  Haverly,  11  Ariz.  247,  90  Pac.  335, 
Land  Department's  decision  in  absence  of  fraud  or  mistake  is  binding  on 
courts  and  not  subject  to  collateral  attack  in  ejectment,  where  defendant 
contests  plaintiff's  homestead  entry  on  ground  that  land  was  mineral  not 
agricultural;  McHarry  v.  Stewart,  4  Cal.  Unrep.  413,  35  Pac.  143,  where 
Secretary  of  Interior  decided  that  residence  on  land  adjoining  tract  claimed 
was  not  such  as  to  give  title  to  tract.  Supreme  Court  of  California  has  no 
jurisdiction  to  review  such  decision  in  action  of  ejectment  by  olaimant 
under  pre-emption  laws ;  Smith  v.  Love,  49  Fla.  239,  38  South.  379,  declar- 
ing patentee  who  obtained  patent  by  fraud  a  trustee  for  party  legally 
entitled  to  patent ;  Whitehill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  529,  139 
Pac.  187,  acceptance  by  Land  Department  of  entry  including  lands  reserved 
from  en  try  by- government  is  void  as  to  lands  reserved,  and  may  be  shown 
by  defendant  in  action  at  law;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  752, 
120  Pac.  1097,  petition  of  corporation  to  have  purchaser  of  lot  declared 
trustee,  failing  to  allege  reason  for  commission's  refusal  to  allow  corpora- 
tion to  purchase,  was  insuflBcient ;  Lawrence  v.  Potter,  22  Wash.  43,  60  Pac. 
150,  arguendo ;  Garland  v.  Wynn,  20  How.  8,  16  L.  Ed.  802,  holding  it  to  be 
the  settled  doctrine  of  the  Supreme  Court  that  regulations  of  the  commis- 
sioner of  the  general  land  office  whereby  a  party  may  be  heard  to  prove 
his  better  claim  to  enter  does  not  oust  the  jurisdiction  of  the  courts ;  Lytle 
V.  State,  22  How.  203,  16  L.  Ed.  310,  adjudication  of  register  and  receiver 
authorizing  entry  of  land  is  subject  to  revision  by  courts  upon  proof  of 
fraud  ;^  Lindsey  v.  Hawes,  2  Black,  558,  17  L.  Ed.  267,  action  of  commis- 
sioner of  land  office  in  setting  aside  patent  certificate  not  conclusive  upon 
rights  of  parties  and  proper  relief  granted  by  court  of  equity;  Johnson 
V.  Towsley,  13  Wall.  82,  20  L.  Ed.  486,  re-reported,  2  Neb.  486,  after  title 
to  lands  has  passed  from  government  to  individuals,  court  of  equity  may 
determine  whether  or  not  patent  was  issued  to  wrong  person  through 
erroneous  construction ;  Warren  v.  Van  Brunt,  19  Wall.  652,  22  L.  Ed.  2^ 
inquiring  into  decision  of  government  land  officers  and  sustaining  their 
iinding;  Orchard  v.  Alexander,  157  U.  S.  377,  39  L.  Ed.  739,  15  Sup.  Ct. 
637,  commissioner  of  general  land  office  may  direct  local  land  officer  to  hear 
and  pass  upon  charges  of  fraud,  and  has  jurisdiction  to  review  the  same; 
Wythe  V.  Haskell,  3  Sawy.  579,  Fed.  Cas.  18,118,  action  of  surveyor^^neral 
in  running  dividing  line  subject  to  supervision  and  control  of  the  commis- 
sioner and  to  review  by  court;  United  States  v.  Hendricka,  26  Fed.  Cas. 
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263,  decision  of  oommissioaer  ordering  a  farther  examination  on  the  ground 
that  return  made  by  surveyor-general  represented  tract  as  containing  more 
than  quantity  sold,  was  within  his  authority ;  Stimson  Land  Co.  v.  Rawson, 
62  Fed.  430,  decision  of  land  officer  canceling  entry  after  it  had  been 
allowed  on  ground  of  fraud  is  not  binding  on  the  courts;  Bogan  v.  Edin- 
burgh American  Land  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A.  128,  commissioner 
could  not  forfeit  rights  of  pre-emptor  and  his  mortgagee  because  the  former 
was  an  alien  when  he  entered  the  land  as  homestead;  United  States  v. 
Winona  &  St.  P.  R.  R.  Co.,  67  Fed.  959,  16  C.  C.  A.  96,  United  States  not 
entitled  to  set  aside  certification  of  land  to  the  State  of  Minnesota  and  to 
annul  conveyances  thereof;  Bates  v.  Herron,  35  Ala.  125,  instruction  of 
cpmmissioner  of  general  land  office  to  local  r^^ister  directing  cancellation 
of  location  on  account  of  informality,  with  leave  to  locator  t^  re-enter  land, 
a  subsequent  re-entry  and  confirmation  of  patent  cancels  an  intermediate 
certificate  of  entry  to  another;  Doe  ex  dem.  v.  Higgins,  39  Ala.  22,  patent 
certificates  issued  by  register  and  receiver  were  annulled  by  decision  of 
commissioner  of  land  office  and  vested  no  title;  Plummer  v.  Brown,  70 
Cal.  546,  12  Pac.  465,  holding  allegations  of  fraud  insufficient  to  avoid 
conclusiveness  of  judgment  of  Land  Department;  Vantongeren  v,  Heffer- 
nan,  5  Dak.  Ter.  196,  199,  217,  38  N.  W.  60,  61,  71,  pre-emptioner  has  no 
such  title,  prior  to  issuance  of  patent,  as  will  enable  him  to  maintain  an 
action  to  quiet i title;  Bisson  v.  Curry,  35  Iowa,  78,  holding  officers  of  land 
office  wrongly  refused  to  allow  occupant  to  tile  pre-emption  or  homestead 
claim;  Phillips  v.  George,  17  Kan.  422,  a  patent  fraudulently  obtained  will 
inure  to  adverse  claimant  if  he  is  entitled  to  recover  lands  patented; 
Swigart  v.  Walker,  49,  Kan.  104,  30  Pac.  163,  purchaser  from  entryman, 
after  final  receipt  and  before  issuance  of  patent,  takes  land  subject  to  super- 
visoiy  power  of  commissioner  and  Secretary  of  Interior;  Wiggins  v.  Guier, 
13  La.  Ann.  359,  selections  of  land  by  State  of  Louisiana  and  their  approval 
by  departments  at  Washington  is  superior  in  proof  to  recitals  in  subse- 
quent letters  of  commissioner  or  to  reports  of  register  and  receiver;  Knox 
v.  PuUiam,  14  La.  Ann.  135,  pre-emptioner  who  has  obtained  receiver's 
receipt  for  purchase  money  has  an  equitable  right  which  cannot  be  defeated 
by  fraudulent  patent;  Copley  v.  Dinkgrave,  25  La.  Ann.  580,  question 
whether  United  States  had  any  title  at  time  land  officers  adjudicated  title 
between  claimants  is  for  the  courts  to  decide;  Marks  v.  Martin,  27  La.  Ann. 
528,  to  the  same  point;  Warren  v.  Van  Brunt,  12  Minn.  77,  examining  the 
facts  and  holding  award  of  land  department  proper;  Magwire  v.  Tyler, 
40  Mo.  439,  where  two  patents  are  issued  by  the  United  States,  the  elder 
patent  conveys  absolute  title;  Johnson  v.  Towsley,  2  Neb.  486,  decision  of 
the  Secretary  of  the  Interior  not  conclusive  upon  the  courts;  Parsons  v. 
Venzke,  4  N.  D.  457,  50  Am.  St.  Eep.  671,  61  N.  W.  1037,  commissioner  of 
general  land  office  has  power  to  cancel  an  entry,  but  power  is  not  unlimited ; 
Pierce  v.  Frace,  2  Wash.  95^  26  Pac.  195,  commissioner  may  suspend  pre- 
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emptioner's  entry  and  order  re-examination,  and  if  claimant  has  not  com- 
plied with  the  law,  may  cancel  entry;  Bntterworth  v.  United  States, 
112  U.  S.  56,  28  L.  Ed«  658,  5  Sap.  Ct.  28,  Secretary  of  Interior  has 
no  power  to  revise  action  of  commissioner  of  patents;  dissenting  opinion 
in  Chapman  v.  Quinn,  56  Cal.  287,  majority  holding  rale  of  commissioner 
forbidding  the  receiving  or  filing  of  declaratory  statement  after  inangara- 
tion  of  contest  between  other  parties  for  same  land  not  so  unreasonable 
as  to  justify  interference. 

Distinguished  in  Deweese  v.  Reinhard,  61  Fed.  779,  10  C.  C.  A.  55,  hold- 
ing where  government  has  granted  land  to  State  for  school  purposes,  a 
person  subsequently  settling  thereon  may  not  main^in  bill  to  cancel  patent 
on  the  ground  that  lands  were  not  subject  to  selection  by  State;  dissenting 
opinion  in  Piei^pe  v.  Frace,  2  Wash.  104,  26  Pac.  809,  majority  holding  com- 
missioner may  suspend  pre-emption  entiy  and  order  re-examination  and 
cancel  entry  if  evidence  warrants. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  667. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  273. 

In  Lytle  y.  State,  9  How.  S3S,  13  L.  Ed.  160,  tbe  Supreme  Court  held  tliat 
claimant  entering  under  pre-emption  laws  had  a  legal  right  by  virtue  of  the 
occupation  and  cultivation,  subject  to  be  defeated  only  by  failure  to  perform 
conditions  of  making  proof  and  tendering  money. 

Approved  in  Lytle  v.  State,  17  Ark.  645,  holding  neither  proof  nor  pay- 
ment a  prerequisite  of  the  accrual  of  the  right;  Robinson  v.  Forrest,  29 
Cal.  320,  settler  claiming,  as  pre-emptioner,  unsurveyed  public  land  of  the 
United  States  before  sale  of  same  as  swamp-land  and  issuance  of  patent 
by  State  has  such  title  as  enables  him  to  attack  patent  by  showing  land 
is  not  swamp;  Franklin  v.  Kelley,  2  Neb.  90,  pre-emptioner  has  a  mere 
right  which  cannot  be  conveyed;  Garcia  v.  Callender,  126  N.  Y.  311,  26 
N.  E.  284,  action  upon  covenant  to  convey  right  of  pre-emption  not  main- 
tainable; dissenting  opinion  in  Button  v.  Frisbie,  37  Cal.  517,  majority 
liolding  Congress  has  i)ower,  at  any  time  before  pre-emptor  has  perfected 
his  right,  to  withdraw  land  from  operation  of  general  pre-emption  laws  and 
confer  right  of  entry  upon  another. 

Distinguished  in  Estes  v.  Timmons,  199  U.  S.  395,  50  L.  Ed.  244,  26 
Sup.  Ct.  85,  perjury  on  hearing  before  Land  Department  of  contest  under 
homestead  laws  is  not  relievable  in  equity. 

Public  lands,  selected  by  the  Oovemor  of  Arkansas,  for  public  buildings, 
under  authority  of  Congress,  were  not  open  to  pre-emptions  under  act  paaaod 
subsequently  to  approval  of  survey,  but  where  survey  was  erroneous,  selection 
did  not  attach  until  correct  survey  was  returned  and  an  occupant  of  selection 
would  have  the  better  title  if  within  the  conditions  of  the  law. 

Approved  in  United  States  v.  Curtner,  14  Sawy.  646,  38  Fed.  9,  State 
selection  of  lieu  lauds  for  school  purposes,  made  upon  lands  unsurveyed. 
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by  the  United  States,  are  void;  Grdgan  v.  Knight,  27  CaL  519,  sale  and 
certifieate  of  purchase  of  selected  lands  made  by  State  survey  and  approval 
thereof  by  United  States  confers  no  title  upon  grantees  of  State. 

Distinguished  in  Wells  County  v.  McHenry,  7  N.  D.  251,  74  N.  W.  242, 
land  granted  to  railroad  liable  for  taxes,  although  survey  made  before 
tax  levy  jras  filed  subsequently  thereto. 

Right  to  mine.    Note,  63  Am.  Dec.  91. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Ex  parte  Hill  v.  Confed- 
erate States,  38  Ala.  485 ;  Drennen  v.  Walker,  21  Ark.  643.     ^ 

18  How.  50-60,  15  I«.  Ed.  280,  WBIOHT  ▼.  MATTIBOK. 

Color  of  title  is  that  which  tn  appearance  1b  title  but  whicli  in  reality  is 
no  title,  and  a  claim  to  property  under  an  inadequate  conveyance  by  a  grantor 
incompetent  to  pass  title  is  strictly  a  claim  under  color  of  title;  therefore  a 
tax  deed  may  convey  a  colorable  title. 

•Approved  in  West  v.  East  Coast  Cedar  Co.,  101  Fed.  620,  41  C.  C.  A.  528, 
following  rule;  Work  v.  United  Globe  Mines,  231  U.  S.  600,  58  L.  Ed.  393, 
34  Sup.  Ct.  274,  nonresident  foreign  corporation  in  open,  notorious,  adverse 
possession  of  land  and  paying  taxes  for  five  yeafrs  acquires  title  under  stat- 
ute of  Arizona;  Schrimpscher  v.  Stockton,  183  U.  S.  298,  46  L.  Ed.  206,  22 
Sup.  Ct  111,  holding  deed  valid  on  its  face,  made  by  one  having  title  to 
laud  and  containing  usual  warranties  when  received  by  purchaser  in  good 
faith  without  notice  of  defects  in  title,  is  color  of  title;  Bell  v.  Cook,  192 
Eed.  607,  conveyance  of  land  by  Indian  woman  under  disability  of  minor, 
though  married,  was  insufficient  to  give  legal  title,  but  gave  color  of  title 
to  one  in  possession,  and  later  deed  by  same  allottee  was  void  as  against 
party  in  possession;  United  States  v.  Casterliu,  164  Fed.  439,  applicant 
for  land  making  affidavit  that  land  was  not  occupied  by  anyone  having 
eolor  of  title  is  not  chargeable  with  fraud  authorizing  cancellation  of  pat- 
ent, where  part  of  land  was  occu])ied  by  Indian  without  color  of  title; 
Roe  V.  Doe,  162  Ala.  156,  136  Am.  St.  Rep.  17,  50  South.  232,  where  legal 
title  to  part  of  tract  described  in  deed  was  in  others  than  grantor,  posses- 
sion of  part  of  tract  by  grantee  may  extend  to  whole  tract  so  as  to  give 
him  color  of  title  to  whole  tract;  Work  v.  United  Q-lobe  Mines,  12  Ariz. 
347,  100  Pac.  815,  deed  not  void  upon  face,  but  referring  to  another  deed 
void  upon  face  is  color  of  title  upon  which  title  by  adverse  possession  may 
be  based ;  Tidwell  v.  Chiricahua  Cattle  Co.,  5  Ariz.  367,  53  Pac.  196,  under 
Act  Cong.  1885,  prohibiting  inclosure  of  public  lands,  one  could  not  enter 
tract  of  less  than  one  hundred  and  sixty  acres,  which  had  been  inclosed 
by  original  settler  as  incident  to  settlement,  and  was  held  by  plaintiff  under 
record  conveyances  from  original  settler ;  United  States  v.  Cameron,  3  Ariz. 
107,  21  Pac.  179,  holding  where  it  appears  that  lands  fenced  under  color 
or  claim  of  title  derived  from  paper  title  are  far  from  lands  described 
therein,  and  include  no  lands  ever  occupied  by  or  in  possession  of  claim- 
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ant  nnder  deed,  such  is  not  claim  or  cblor  of  title,  and  fence  so  erected  is 
unlawful  inclosure  of  public  lands;  Beasley  v.  Equitable  Securities  Co., 
72  Ark.  610,  84  S.  W.  228,  bond  for  title  is  not  color  of  title  within  Acts 
1883,  p.  106,  §  1,  providing  for  compensation  for  improvements  made  by 
occupant  of  land  belonging  to  another;  White  v.  Stokes,  67  Ark.  188,  53 
S.  W.  1061,  holding  imiDrovements  on  land  of  which  one  was  in  possession 
under  bond  for  title  were  not  made  under  color  of  title ;  Wilson  v.'  Linder, 
21  Idaho,  588,  Ann.  Gas.  1913E,  148,  42  L.  B.  A.  (N.  S.)  242, 123  Pac.  491, 
deed  of  property  from  life  tenant  to  remainderman  purporting  to  convey 
fee-simple  giyes  color  of  title  upon  which  to  base  title  by  adverse  posses- 
sion; Little  V.  Crawford,  13  Idaho,  151,  88  Pac.  975,  quitclaim  deed  to  real 
estate  gives  color  of  title  upon  which  to  base  title  by  adverse  possession; 
Johnson  v.  Hurst,  10  Idaho,  325,  77  Pac.  791,  patentee  of  greater  acreage 
than  government  receives  pay  for  may  maintain  suit  to  quiet  title  against 
trespasser;  Howard  v.  Burke,  248  111.  229,  140  Am.  St.  Rep.  159,  93  N.  E. 
777,  members  of  board  of  education  irregularly  elected  had  color  of  au- 
thority to  act  as  de  facto  officers ;  Lindt  v.  Uihlein,  116  Iowa,  51,  89  N.  W. 
215,  holding  deed  given  in  payment  for  liquors  sold  in  violation  of  law, 
and  void  under  Code  1873,  §  1550,  is  not  color  of  title  to  entitle  grantee 
to  improvements;  Montoya  v.  Unknown  Heirs  of  Vigil,  16  N.  M.  383,  120 
Pac.  688,  under  statute  persons  in  possession  for  ten  years  of  land,  origi- 
nally part  of  Spanish  or  Mexican  grant,  under  deed  purporting  to  convey 
fee-simple,  acquires  title;  Power  v.  Kitching,  10  N.  D.  261,  262,  86  N.  W. 
740,  holding  tax  deed  in  form  prescribed  by  law,  issued  by  county  treas- 
urer, and  purporting  to  be  based  on  tax  sale  of  land,  and  describing  same, 
is  color  of  title  under  limitation  statutes,  though  tax  was  void;  In  re 
George  Ringler  &  Co.,  204  N.  Y.  48,  Ann.  Gas.  19130,  1036,  97  N.  E.  599, 
persons,  not  stockholders,  elected  trustees  of  corporation  whose  by-laws  re- 
quired trustees  to  be  stockholders,  were  in  office  by  mere  color  of  title; 
Seals  V.  Seals,  165  N.  C.  413,  Ann.  Cas.  1915D,  134,  81  S.  E.  614,  deed  void- 
able for  fraud  gives  color  of  title  drawing  to  possession  of  grantee  protec- 
tion of  statute  of  limitations;  Bums  v.  Stewart,  162  N.  C.  365,  78  S.  E. 
323,  decree,  in  suit  involving  title  to  land,  effective  to  pass  title  to  plain- 
tiff that  other  parties  may  have  had,  constitutes  color  of  title  under  which 
adverse  possession  may  ripen  into  title;  Woodruff  v.  Wallace,  3  Okl.  374, 
41  Pac.  364,  homestead  filing  does  not  convey  color  of  title  within  mean- 
ing: of  act  of  Congress  of  June  1,  1874;  Ridpath  v.  Denee,  85  Wash.  328, 
148  Pac.  17,  though  act  makes  inclosures  of  public  land  by  person  having 
no  color  of  title  unlawful,  person  holding  land  surrounded  by  fence  under 
color  of  title  may  maintain  action  for  forcible  entry  and  detainer  and  de- 
fendant may  not  show  plaintiff  is  not  qualified  homesteader;  Sharp  v. 
Shenandoah  etc.  Co.,  100  Va.  37,  40  S.  E.  106,  holding  in  order  to  start 
limitations,  deed  need  not  be  sufficient  to  convey  valid  title,  nor  need  de- 
scription be  definite  in  itself,  if  by  extrinsic  evidence  it  can  be  rendered 
certain ;  Whiteomb  v.  Provost,  102  Wis.  282,  78  N.  W.  433,  a  holding  under 
invalid  certificate  of  homestead  entry  is  not  * 'color  of  title"  sufficient  to 
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entitle  defendant  in  ejectment  to  recover  for  improvements;  Beaver  v. 
Taylor,  1  WaU.  641,  17  L.  Ed.  601,  holding  void  deed  taken  in  good  faith 
a  sufficient  color  of  title;  Cameron  v.  United  States,  148  U.  S.  307,  37 
L.  Ed.  461,  13  Slip.  Ct.  598,  claim  nnder  an  expediente  of  the  Mexican 
government  is  under  color  of  title;  Boyreau  v.  Campbell,  McAll.  127,  Fed- 
Cas.  1760,  to  the  same  effect;  Coulter  v.  Stafford,  48  Fed.  269,  a  tax  deed 
valid  upon  its  face  is  a  complete  defense  nnder  statute  of  limitations,  un- 
less shown  to  be  void  by  reason  of  irregularities  in  prior  proceedings ;  Van 
Gunden  v.  Virginia  Coal  &  Iron  Co.,  52  Fed.  853,  3  C.  C.  A.  294,  tax  deed 
describing  land  by  metes  and  bounds  gave  purchaser  color  of  title  to  all 
land  described  therein;  Bartlett  v.  Ambrose,  78  Fed.  843,  24  C.  C.  A.  397, 
tax  deed,  though  void  and  based  on  void  sale,  if  not  showing  invalidity 
on  its  face,  is  a  sufficient  color  of  title  to  be  foundation  for  adverse  pos- 
.session;  Walker  v.  Crawford,  70  Ala.  575,  a  subpurchaser  holding  in  fee 
simple  from  purchaser  under  an  executory  contract,  who  had  not  paid  pur- 
chase price,  may  acquire  title  by  adverse  possession;  Cooper  v.  Watson, 
^73  Ala.  254,  deed  by  widow  of  man  who  died  possessed  of  land  iI^his  own 
rights  constitutes  color  of  title,  and  grantee  is  not  estopped  from  holding 
possession  in  hostility  to  decedent's  representative  or  heirs;  Bemal  v. 
Gleim,  33  Cal.  676,  a  deed  which  is  an  absolute  nullity  will  not  constitute 
color  of  title;  Packard  v.  Moss,  68  Cal.  127,  8  Pac.  820,  sheriff's  deed  to 
property  sold  under  execution  upon  default  judgment,  admissible  to  sup- 
])ort  plea  of  adverse  possession;  Wilson  v.  Atkinson,  77  Cal.  489,  11  Am. 
St.  Sep.  303,  20  Pac.  68,  tax  deed  void  on  its  face,  if  containing  a  proper 
description  of  land,  gives  color  of  title;  De  i^oresta  v.  Gast,  20  Colo.  310, 
38  Pac.  245,  tax  deed  regularly  executed  gives  color  of  title;  McClellan  v. 
Kellogg,  17  111.  502,  writing  need  not  show  on  its  face  a  prima  facie  title, 
but  may  be  good  as  a  foundation  for  color,  however  defective;  Bolden  v. 
Sherman,  110  III.  425,  deed  conveying  lots  by  their  numbers,  where  plats 
and  stakes  showed  precise  ^location  of  lots  sold,  gave  color  of  title  to  en- 
tire lots  as  shown,  although  portion  of  adjoining  tract  was  included;  Rob- 
erts V.  Richards,  84  Me.  9,  24  Atl.  427,  deed  from  grantor  having  no  title 
gave  color  of  title ;  Carter  v.  Woolf ork,  71  Md.  286,  17  Atl.  1041,  tax  deed 
<»onveys  color  of  title,  though  issued  under  irregular  proceedings;  Kopp  v. 
Hcrrman,  82  Md.  350,  33  Atl.  647,  assuming  deed  by  widow  conveying 
])roperty  one-third  in  her  own  right  and  two-thirds  as  guardian  did  not 
convey  entire  interest,  it  conveyed  color  of  title  sufficient  to  support  ad- 
verse possession ;  Miller  v.  Clark,  56  Mich.  342,  23  N.  W.  37,  where  grantee 
under  void  sheriff's  deed  knew  of  outstanding  title,  deed  inadmissible  to 
show  entire  title  or  color  of  title;  Washburn  v.  Cutter,  17  Minn.  366,  void 
deed  admissible  to  show  claim  of  title,  followed  by  proof  of  adverse  pos- 
session; Hamilton  v.  Boggess,  63  Mo.  246,  sheriff's  deed  without  seal  and 
improperly  recorded  may  give  color  of  title  to  one  claiming  by  adverse 
possession;  Dugan  v.  Farrier,  47  N.  J.  L.  386,  1  Atl.  762,  eligibility  to 
office  is  not  essential  to  color  of  ricrht  so  as  to  constitute  incumbent  an 
officer  de  facto;  Amijo  v.  Amijo,  3  N.  M.  622,  4  N.  M.  135,  13  Pac.  94,  a 
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document  of  some  sort  is  necessary  to  constitute  color  of  title;  Smith  v» 
Shattucky  12  Or.  369,  7  Pac.  338,  imperfect  tax  deed  competent  evidence  in 
connection  with  proof  of  possession  to  establish  defense  of  statute  of  limi- 
tations; Swift  V.  Mulkey,  17  Or.  540,  21  Pac.  873,  instruction  in  accord- 
ance with  principle  laid  down  in  syllabus  was  proper;  Wood  v.  Conrad, 
2  S.  D.  341,  50  N.  W.  97,  a  deed  properly  executed  and  purporting  to  con- 
vey title,  though  void,  gives  color  of  title;  Seymour  v.  Cleveland,  9  S.  D. 
100,  68  N.  W.  173,  possessor  under  contract  of  purchase  and  bond  for  a 
deed  does  not  hold  under  color  of  title;  Woodruff  v.  Wallace,  3  Okl.  374^ 
41  Pac.  364,  a  homestead  title  does  not  convey  color  of  title;  Downs  v. 
Porter,  54  Tex.  62,  defecti'^e  title  not  void  upon  its  face,  held  to  give 
color  of  title;  Swann  v.  Thayer,  36  W.  Va.  51,  14  S.  E.  424,  deed  under  void 
sale,  made  under  deed  of  trust  by  trustee  having  no  legal  authority,  gives 
color  of  title;  Mullan  v.  Carper,  37  W.  Va.  231,  16  S.  E.  532,  deed  by  com- 
missioners appointed  by  court  without  jurisdiction  constitutes  color  of 
title;  Austin  v.  Brown,  37  W.  Va.  638,  17  S.  E.  208,  where  nature  and  ex- 
tent of  plaintiff's  claim  as  shown  by  deed  was  not  sufficient  basis  for  ad- 
verse possession;  Heavner  v.  Morgan,  41  W.  Va.  441,  23  S.  E.  878,  where 
grantee  went  beyond  lines  described  in  deed,  he  went  without  color  of  title ; 
Randolph  v.  Casey,  43  W.  Va.  293,  27  S.  E.  233,  possession  under  void  deed 
gives  color  of  title;  Edgerton  v.  Bird,  6  Wis.  536,  537,  70  Am.  Dec.  476,  477^ 
informal  tax  deed,  defective  in  substance,  admissible  to  show  color  of  title ; 
Teaver  v.  Akin,  47  Ark.  531,  1  S.  W.  773,  ss  to  whether  a  title  bond  is  suffi- 
cient to  confer  color  of  title;  Erdnian  v.  Corse,  87  Md.  509,  40  Atl.  109, 
title  based  upon  entry  under  color  of  title  and  long-continued  exclusive 
possession  is  good  and  marketable. 

Distinguished  in  Lebanon  Mining  Co.  v.  Rogers,  8  Colo.  37,  39,  5  Pac. 
662,  paper  previously  adjudged  to  be  no  title  in  action  to  which  claimant 
thereunder  was  a  party,  does  not  give  color  of  title. 

Denied  in  Marsh  v.  Weir,  21  Tex.  109,  State  statute  defining  color  of 
title  to  be  "a  consecutive  chain  of  transfer  from  or  under  the  sovereignity 
of  the  soil,  down  to  him,  her  or  them  in  possession,  ..."  the  irregularity 
or  defect  of  which  does  not  extend  to  or  include  want  of  intrinsic  fairness 
or  honesty;  Hussey  v.  Moser,  70  Tex.  44,  7  S.  W.  607,  to  the  same  point. 

What  is  color  of  title.    Note,  14  Am.  Dec.  580,  584. 

Fraudulent  deed,  as  color *of  title.    Note,  Ann.  Gas.  1916D,  137. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1215,  1219. 

Defects  in  title  may  not  be  urged  against  it  as  destroying  color,  but  may 
have  an  important  and  legitimate  influence  in  showing  want  of  confidence  and 
good  faith  in  mind  of  vendee,  if  they  were  known  to  him,  and  he  believed 
the  title,  therefore,  to  be  fraudulent  and  void. 

Approved  in  Jackson  v.  Larson,  24  Colo.  App.  550,  136  Pac.  82,  tax  deed 
void  on  face  may  constitute  color  of  title  upon  which  to  base  title  by  ad- 
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verse  possession;  Sedgwick  v.  Gulp,  24  Colo.  App.  570,  136  Pac.  89,  tax 
deed  void  on  face  was  admissible  to  show  color  of  title  upon  which  to  base 
jtitle  by  adverse  possession  and  payment  of  taxes  for  seven  years;  State  v. 
West  Branch  Lumber  Co.,  64  W.  Va.  694,  63  S.  E.  381,  claimant  under 
color  of  title  relating  to  land  forfeited  to  State  is  one  relying  on  adverse 
possession,  however  defective  color  of  title  may  be,  so  long  as  claim  not 
predicated  upon  fraud  or  breach  of  trust ;  Searl  v.  School  District,  133  U.  S. 
563,  83  L.  Ed.  746,  10  Sup.  Ct.  377,  where  school  district  purchased  squat- 
ter's title  upon  advice  of  counsel,  with  notice  of  claim  of  adverse  party, 
inference  was  that  district  acted  in  good  faith,  and  under  condemnation 
proceedings  claimant  could  not  recover  value  of  improvements  made  by 
district ;  Barrett  v.  Stradl,  73  Wis.  400,  9  Am.  St  Rep.  804,  41  N.  W.  443, 
defendant  entering  under  color  of  title  in  good  faith,  entitled  to  recover 
for  improvements. 

What  is  color  of  title  Is  a  matter  of  law,  and  when  the  facts  ezhibitlng 
the  title  are  shown,  the  court  will  detennlne  whether  they  amount  to  color 
of  title;  hut  good  faith  in  party  claiming  under  such  color  is  purely  a  question 
of  fact  for  the  jury. 

Approved  in  W.  0.  Whitney  Lumber  etc.  Co.  v.  Crabtree,  166  Fed.  740, 
92  C.  C.  A.  378,  lessees  of  Indian  lands  not  having  color  of  title  were  not 
entitled  to  recover  for  improvements  made  in  good  faith  believing  they  had 
right  to  possession ;  Lee  v.  O'Quin,  103  Ga.  364,  30  S.  E.  360,  holding  ques- 
tion as  to  whether  or  not  a  particular  instrument  gives  color  of  title  is  to  be 
determined  solely  from  the  writing;  Fisher  v.  Bennshoff,  121  111.  441,  13 
N.  E.  154,  instruction  that  deed  was  acquired  in  good  faith  faulty,  but  not 
reversible  error,  there  being  no  evidence  tending  to  impeach  good  faith  of 
holder  of  colSr  of  title;  Baker  v.  Lessee  of  Swan,  32  Md.  359,  title  papers 
for  land  described  as,  and  declared  to  be,  located  in  Virginia,  do  not  give 
color  of  title  to  land  in  Maryland ;  Miller  v.  Clark,  56  Mich.  344,  23  N.  W. 
.38,  question  of  good  faith  properly  left  with  jury. 

De  facto  officers.    Note,  140  Am.  St.  Rep.  166. 

18  How.  60-63,  15  L.  Bd.  265,  GRAHAM  v.  R4YNE. 

Supreme  Court  will  not  review  on  error  a  Judgment  founded  on  an  agreed 
case,  containing  both  law  and  facts  to  be  passed  upon,  hut  will  remand  cause 
and  order  a  venire  de  novo. 

Approved  in  Connor  v.  United  States,  214  Fed.  627,  131  C.  C.  A.  68,  evi- 
dence was  sufficient  in  agreed  case  to  support  finding  of  master  in  chancery 
that  reclamation  work  was  sufficient  to  entitle  defendant  to  patent  for 
desert  land ;  Chicago  etc.  Ry.  Co.  v.  Barrett,  190  Fed.  125,  111  C.  C.  A.  158, 
finding  of  fact  that  carrier  was  liable  in  conversion  for  mere  nondelivery 
of  cotton  without  other  wrongful  act  is  insufficient  to  support  judgment; 
Swift  &  Co.  V.  Jones,  145  Fed.  494,  76  C.  C.  A.  253,  Circuit  Court  can- 
not,  in  action  at  law,  order  trial  before  special  master  authorized  to  hear 
and  pass  on  issues  of  fact  and  report  findings;  Anglo-American  Land  etc. 
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Co.  V.  Lombard,  132  Fed.  734,  68  C.  C.  A.  98,  where  special  finding  in  action 
at  law  trial  to  court  responds,  only  to  part  of  issues  and  facts  found  are 
not  decisive  of  case,  new  trial  awarded;  dissenting  opinion  in  Clark  v. 
Belt,  223  Fed.  581,  138  C.  C.  A.  1,  majority  holding  that  in  action  upon 
contract  for  exchange  of  land  in  different  States,  place  of  contract  was 
place  where  last  act  was  done  by  either  party  essential  to  meeting  of 
minds;  dissenting  opinion  in  Quinlan  v.  Green  County,  157  Fed.  48,  19 
L.  B.  A.  (N.  S.)  849,  84  C.  C.  A.  537,  majority  holding  that  issue  of  bonds 
by  county  judge  for  construction  of  railroad  was  determination  that  con- 
dition precedent  had  been  complied  with  and  holder  of  bonds  could  re- 
cover; Guild  V.  Frontin,  18  How.  135,  16  L.  Ed.  290,  where  t*here  is  no 
special  verdict  or  agreed  statement  of  facts,  Sapreme  Court  cannot  review 
judgment  of  court  below;  Burr  v.  Des  Moines  R.  &  M.  Co.,  1  Wall.  102, 
103,  17  L.  Ed.  562,  563,  dismisi3ing  writ  of  error  where  agreed  statement 
of  facts  presented  evidence  instead  of  ultimate  facts ;  St.  Louis  v.  Western 
Union  Tel.  Co.,  148  U.  S.  104,  37  L.  Ed.  885,  13  Sup.  Ct.  490,  remanding 
case  for  new  trial  where  justice  required  that  judgment  be  not  entered 
on  findings  of  court  below;  Holt  v.  Van  Eps,  1  Dak.  Ter.  212,  46  N.  W. 
691,  reversing  case  and  awarding  new  trial  where  verdict  was  defective 
in  substance;  Lynch  v.  Grayson,  7  N.  M.  37,  38,  32  Pac.  152,  153,  statute 
providing  that  State  Supreme  Court  shall  review  cases  in  which  jury  was 
waived  and  cause  tried  by  court,  does  not  intend  that  Supreme  Court 
shall  decide  on  weight  of  evidence;  Stickney  v.  Wilt,  23  Wall.  163,  23 
L.  Ed.  54,  where  Circuit  Court  entertained  appeal  and  reversed  District 
Court  in  matter  over  which  they  had  no  jurisdiction,  the  Supreme  Court 
reversed  decree,  remanding  suit,  with  directions  to  dismiss;  Hudson  v. 
Charleston  C.  C.  R.  R.  Co.,  55  Fed.  256,  discussing  nature  of  bills  of  ex- 
ceptions, and  extent  and  character  of  evidence  that  may  be  put  in  record; 
Scaife  v.  Western  North  Carolina  Land  Col,  87  Fed.  310,  311,  30  C.  C.  A. 
661,  to  the  same  point;  Baltimore  etc.  R.  R.  Co.  v.  Trustees,  91  U.  S.  131, 
28  L.  Ed.  262,  affirming  decree  where  transcript  did  not  show  error  in  rec- 
ords ;  Stewart  v.  Salamon,  97  U.  S.  364,  24  L.  Ed.  1045,  decree  of  Circuit 
Court  in  accordance  with  mandate  of  Supreme  Court,  dismissed  upon  mo- 
tion, with  costs ;  dissenting  opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co., 
98  U.  S.  375,  25  L.  Ed.  204,  majority  holding  Circuit  Court  not  deprived 
of  power  to  proceed  because  bankru])tcy  proceeding  was  removed  from 
District  Court  by  writ  of  error. 

Distinguished  in  Herbert  v.  .Butler,  97  U.  S.  320,  24  L.  Ed.  958,  suffi- 
ciency of  bill  of  exceptions  not  destroyed  by  being  entitled  "case  and 
exceptions";  Clement  v.  Phoenix  Ins.  Co.,  7  Blatchf.  57,  58,  Fed.  Cas. 
2882,  special  finding  of  facts  not  necessary  to  enable  defeated  party  to 
have  full  benefit  of  any  exception  taken  by  him  at  time  or  to  ruling  of 
court. 

"Wlien  alleged  error  does  not  appear  on  face  of  record  or  on  demurrer,  a 
bill  of  exceptions  to  the  ruling  of  the  court  on  questions  of  law  constitutes 
the  only  method  of  bringing  a  case  before  the  Sapreme  Court  for  review. 
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Approved  in  Blair  v.  Allen,  3  Dill.  108,  Fed.  Cas.  1483,  as  preseribing 
mode  by  which  ratings  and  judgments  of  District  Courts  in  actions  at 
law  can  be  re-examined  and  revised. 

Where  there  Is  no  dispute  as  to  facts,  counsel  may  agree  on  a  case  stated 
In  the  nature  of  a  special  verdict,  and  Judgment  on  such  case  stated  may  ho 
reviewed  hy  the  Supreme  Court  on  a  wiit  of  error. 

Approved  in  United  States  v.  Cleage,  161  Fed.  87,  88  C.  C.  A.  249, 
where  parties  submit  case  upon  agreed  state  of  facts  to  court,  waiving 
jury  trial,  decision  of  questions  of  law  may  be  reviewed  upon  writ  of 
error;  Towle  v.  First  Nat.  Bank,  163  Fed.  568,  82  C.  C.  A.  520,  where  jury 
trial  was  waived,  special  findings  not  embracing  finding  on  every  issue 
was  mistrial;  Powers  v.  United  States,  119  Fed.  566,  56  C.  C.  A.  128, 
holding  where  juiy  is  waived  and  court  makes  special  findings,  such  find- 
ings  must  state  ultimate  facts  presenting  questions  of  law  only;  Super- 
visors V.  Kennicott,  103  U.  S.  556,  28  L.  Ed.  487,  holding  court  has  power 
to  determine  whether  facts  set  forth  in  agreed  statement  are  sufficient 
to  support  judgment;  Derby  v.  Jacques,  1  Cliff.  433,  Fed.  Cas.  3817,  it  is 
a  settled  pi'actice  that  a  writ  of  error  will  lie  to  the  Supreme  Court  on 
judgment  rendered  in  Circuit  Court  on  agreed  case;  Murray  v.  Lovejoy, 
2  Cliff.  202,  Fed.  Cas.  9963,  to  the  same  point;  Suydam  v.  Williamson, 
20  How.  434,  441^  15  L.  Ed.  980,  983,  discussing  operation  of  writ  of  error ; 
Norris  v.  Jackson,  9  Wall.  127,  19  L.  Ed.  609,  discussing  nature  and  effect 
of  special  findings;  The  E.  A.  Packer,  140  U.  S.  365,  85  L.  Ed.  457,  11 
Sup.  Ct.  796,  findings  of  court  are  treated  as  special  verdict  and  are 
gauged  by  rules  applicable  to  them;  Davis  v.  Schwartz,  155  U.  S.  637, 
89  L.  Ed.  298,  15  Sup.  Ct.  239,  findings  of  a  master  presumed  to  be  cor- 
rect ;  Walters  v.  Western  &  A.  R.  R.  Co.,  69  Fed.  710,  to  the  same  point ; 
also  in  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  153,  31 
C.  C.  A.  427. 

Distinguished  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  602,  17  L.  Ed. 
642,  holding  facts  not  agreed  while  parties  are  at  idsne  as  to  admissibility 
or  competency  of  evidence. 

What  special  verdict  must  contain.    Note,  24  L.  B.  A.  (N.  S.)  74,  75. 

•By  an  agreement  of  counsel  to  submit  both  fact  and  law  to  the  Judge,  they 
constitute  him  an  arbitrator  or  referee,  whose  award  is  final  and  condusive. 
Approved  in  Ladd  &  Tilton  Bank  v.  Lewis  A.  Hicks  Co.,  218  Fed.  313, 
134  C.  C.  A.  106,  judgment  of  trial  -court  is  valid  unless  set  aside,  though 
jury  trial  waived  orally  without  stipulation  in  writing  as  required  by  stat- 
utes, and  such  judj^ment  may  be  reviewed  in  certain  respects,  but  not  as  to 
facts  underlying  it. 

Miscellaneous.  Cited  in  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  Ed.  680, 
discussing  difficulties  in  reconciling  modes  of  review  to  Civil  Code  of 
Practice  used  in  Louisiana. 
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18  How.  6a-69,  15  L.  Ed.  267,  CABBINaTON  ▼.  BBATT. 

Where  a  bottomry  bond  Is  made  for  larger  amount  than  tliat  actually 
advanced,  for  purpose  of  enabling  owner  to  defraud  onderwritere,  the  bond 
is  void,  and  lender  loses  maritime  lien  for  amount  actually  advanced. 

Approved  in  The  Mauna  Loa,  76  Fed.  832,  holding  bottomry  bond  in- 
valid where  bond  was  resorted  to  without  necessity,  and  contrary  to  intent 
of  owners ;  Ralli  v.  Troop,  157  U.  S.  401,  39  L.  Ed,  749,  15  Sup.  Ct.  663, 
arguendo,  to  the  point  that  in  case  of  master's  death,  disability  or  absence, 
mate  may  succeed  to  his  authority. 

Distinguished  in  The  Northern  Light,  106  Fed.  750,  holding  exaction 
of  ten  per  cent  premium,  besides  interest  on  amount  loaned  on  bottomry 
bond  on  bark  having  several  hundred  miles  to  sail  before  completing  voy- 
age, does  not  invalidate  bond;  The  Archer,  16  Fed.  279,  bills  for  repairs 
paid  by  lenders  in  bottomry  in  good  faith,  npon  master's  certificate,  could 
not  afterward  be  questioned. 

Master's  pow^r  to  hypothecate  ship  and  cargo.    Note,  63  Aln.  Dec. 
642. 

Bottomry  bond  is  contract,  generally  executed  by  master  in  foreign  port 
for  repajrment  of  advances  necessary  to  vessel,  and  interest  tbereon,  upon  safe 
arrival  of  vess^  at  port  of  termination. 

Approved  in  The  Grapeshot,  9  Wall.  135,  19  L.  Ed.  654,  holding  evidence 
of  actual  necessity  for  repairs  and  supplies  is  required. 

Where  bottomry  bond  was  defective  and  void  for  any  cause  consistent 
with  "the  good  faith  of  the  parties,  whether  lender  is  then  remitted  to  hia 
implied  lien  as  if  no  bond  had  been  given,  quaere. 

Approved  in  The  Bark  Edward  Albro,  10  Ben.  678,  Fed.  Cas.  4290,  the 
court  may  allow  an  amendment  of  the  pleadings  and  enforce  the  maritime 
lien. 

Idea  implied  by  general  admiralty  law  may  be  waived  by  express  contract, 
or  necessary  implication. 

Approved  in  The  Underwriter,  119  Fed.  750,  752,  construing  charter- 
party  providing  that  charterer  shall  pay  for  all  coal  used,  with  reference 
to  lien  for  coal  furnished  on  master's  order;  Welsh  v.  Cabot,  39  Pa.  St. 
353,  holding  acceptance  of  drafts  drawn  upon  owner  a  waiver  of  any 
implied  lien  for  supplies  furnished. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  415,  425. 

By  the  law  of  Oreat  Britain,  the  master  can  pledge  the  ship  for  repairs 
or  loan  of  money  for  that  purpose,  in  the  foreign  port,  only  by  bottomry 
security. 

Approved  in  The  Underwriter,  119  Fed.  744,  construing  charter-party, 
providing  that  charterer  shall  pay  for  all  coal  used,  with  reference  to  lien 
for  coal  furnished  on  master's  order;  The  Woodland,  14  Blatchf.  503, 


987  NOTES  ON  U.  S.  REPORTS.  18  How.  69-76 

Fed.  Cas.  17,977,  where  British  ship  was  repaired  in  Danish  port,  question 
of  lien  determined  by  law  of  Oreat  Britain. 

Miscellaneous.  Cited  erroneously  in  the  following  eases:  Suydam  v. 
Williamson,  20  How.  441,  16  L.  Ed.  988,  Stickney  v.  Wilt,  23  Wall.  163, 
23  L.  Ed.  64,  Stewart  v.  Salamon,  97  U.  S.  364,  24  L.  Ed.  1046,  Baltimore 
etc.  R.  R.  Co.  V.  Trustees,  91  U.  S.  131,  28  L.  Ed.  262. 

18  How.  00-71,  16  L.  Ed.  264,  HOLBOYD  T.  PUMPHBET. 

Not  cited. 

18  How.  71-76,  16  I^  Ed.  269,  SMITH  v.  MABTIiAND. 

Soil  below  low-water  mark  belongs  to  State  on  whose  maritime  border^ 
and  within  whose  territory  it  lies,  subject  to  any  lawful  grants;  therefore,  such 
State  may  pass  laws  protecting  its  fisheries  and  forfeiting  offending  vessels, 
though  enrolled    under  act  of    Congress,  without  infringing  upon  ezclusiye 
jurisdiction  of  United  States  over  commerce  and  afimiralty. 

Approved  in  The  Abby  Dodge  v.  United  States,  223  D.  S.  174,  66  L.  Ed. 
892,  32  Sup.  Ct.  310,  act  of  Congress  forbidding  taking  of  sponges  from 
waters  of  Gulf  of  Mexico  or  Straits  of  Florida  does  not  apply  to  sponges 
taken  within  territorial  limits  of  Florida  or  other  States;  Lee  v.  New 
Jersey,  207  U.  S.  70,  62  L.  Ed.  107,  28  Sup.  Ct.  22,  dredging  for  oysters 
under  tidal  waters  of  State  was  illegal  under  State  statute;  United  States 
V.  McCullagh,  221  Fed.  292,  States  have  power  in  protection  of  trust  title 
for  all  inhabitants  of  State  to  exclude  wild  bird  and  animal  life  reduced 
to  exclusive  possession  of  individual  from  operation  of  commerce  clause; 
United  States  v.  Mackey,  214  Fed.  145,  title  to  bed  of  Arkansas  River 
within  grant  of  land  in  Indian  territory  did  not  vest  in  Creek  Indians, 
but  was  held  in  tntst  for  future  State;  United  States  v.  Shauver,  214  Fed. 
157,  migratory  birds  axe  property  of  States,  and  Federal  act  regulating 
same  is  invalid;  Leverich  v.  Mobile,  110  Fed.  173,  175,  determining  owner- 
ship of  wharves  erected  by  riparian  owners  on  Mobile  River;  Southern 
Ry.  Co.  V.  Railroad  Com.,  179  Ind.  42,  100  N.  E.  343,  State  statute  requir- 
ing grab-irons  and  handholds  upon  cars  operating  within  State  is  not 
invalid  as  attempt  to  regulate  interstate  commerce;  Cox  v.  Revelle,  125 
Md.  587,  L.  B.  A.  1916E,  443,  94  Atl.  206,  statute  providing  for  judicial 
determination  that  oyster-beds  previously  leased  to  individuals  as  barren 
are  in  fact  natural  beds  and  subject  to  condemnation  for  public  us^  suffi- 
ciently state%what  public  use;  Commonwealth  v.  Hilton,  174  Mass.  31,  33, 
54  N.  £.  363,  364,  upholding  municipal  ordinance  prohibiting  clam  dig- 
ging without  permit,  and  providing  for  issuance  of  permits  only  to  resi- 
dents; State  V.  Price,  71  N.  J.  L.  254,  58  Atl.  1017,  upholding  oyster  and 
clam  act  of  1902;  State  v.  Corson,  67  N.  J.  L.  184,  50  Atl.  783,  upholding 
act  of  March  24,  1899,  relating  to  reflation  of  oyster  planting  in  certain 
tide  waters;  People  v.  Bootman,  180  N.  Y.  10,  72  N.  E.  508,  upholding 
game  laws  of  1900  prohibiting  possession  of  game,  during  close  season ; 
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Ex  parte  Young,  36  Or.  249,  78  Am.  St.  Rep.  778,  59  Pac.  707,  upholding 
Hill's  Ann.  Laws,  §  1952,  forbidding  persuasion  of  seamen  to  desert  vessel 
within  waters  of  State ;  Commonwealth  v.  Patsone,  231  Pa.  50,  79  Atl.  929, 
statute  forbidding  alien  residents  of  State  to  hunt  wild  game  or  to  own 
or  possess  shotguns  or  rifles  is  valid ;  State  v.  Muncie  Pulp  Co.,  119  Tenn. 
98,  104  S.  W.  450,  Federal  grant  of  land  on  navigable  river  in  Tennessee 
extends  to  low-water  mark  only,  and  title  to  bed  of  stream  remains  in 
State;  Taylor  v.  Commonwealth,  102  Va.  766,  102  Am.  St.  Rep.  865,  47 
S.  E.  878,  upholding  title  of  state  in  bed  of  navigable  river  as  against 
riparian  owner;  State  v.  Towessnute,  89  Wash.  485,  154  Pac.  808,  Federal 
treaty  giving  Yakima  Indians  exclusive  right  to  fish  in  streams  running 
through  or  bordering  on  reservation  does  not  authorize  member  of  tribe 
to  fish  several  miles  beyond  reservation  without  State  license;  State  v. 
Mountain  Timber  Co.,  75  Wash.  690,  135  Pac.  649,  4  N.  C.  C.  A.  818, 
industrial  insurance  law  providing  more  certain,  speedv  and  adequate  com- 
pensation for  injured  employee  is  valid  exercise  of  police  power;  Mc- 
Cready  v.  Virginia,  94  U.  S.  394,  24  L.  Ed.  248  (affirming  27  Gratt.  987), 
holding  State  may  prohibit  citizens  of  other  States  from  planting  oysters 
in  soil  covered  by  her  tide  waters ;  Manchester  v.  Massachusetts,  139  U.  S. 
260,  263,  35  L.  Ed.  165,  166,  11  Sup.  Ct.  563,  564,  State  law  for  the  pro- 
tection of  fisheries  valid;  Shively  v.  Bowlby,  152  U.  S.  24,  49,  38  L.  Ed* 
340,  349,  14  Sup.  Ct.  557,  566,  donation  claim  under  act  of  Congress,  while 
Oregon  was  yet  a  territory,  passes  no  right  or  title  in  lands  below  high- 
water  mark,  as  against  subsequent  grant  from  State  pursuant  to  its  stat- 
utes; Lawton  V.  Steele,  152  U.  S.  138,  88  L.  Ed.  389,  14  Sup.  Ct.  501,  State 
law  prohibiting  certain  methods  of  fishing  and  authorizing  the  destruction 
of  unlawful  nets,  within  police  power  of  State:  Silliman  v.  Hudson  River 
Bridge  Co.,  4  Blatchf.  409,  Fed.  Cas.  12,852,  States  retain  the  power  to 
legislate  generally  in  regard  to  internal  commerce  and  police  of  State; 
The\Ann,  5  Hughes,  296,  8  Fed.  926,  forfeiture  and  sale  of  vessel  under 
Maryland  oyster  law  of  1880,  valid;  Dize  v.  Lloyd,  36  Fed.  652,  provision 
requiring  vessels  employed  in  dredging  for  oysters  to  pay  licenses,  is 
valid;  The  City  of  Norwalk,  55  Fed.  106,  107,  State  statute  giving  dam- 
ages for  death  by  negligence,  as  applied  to  collision  oh  navigable  waters 
within  State,  is  valid;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  436,  where 
its  laws  permit,  a  State  may  dispose  of  its  tide-lands  free  from  any  ease- 
ment of  the  upland  owners ;  State  v.  Harrub,  95  Ala.  182,  36  Am.  St.  Bep. 
197,  15  L.  R.  A.  763,  10  South.  753,  State  law  regulating  the  planting  and 
taking  of  oysters  in  the  waters  of  the  State  not  an  unlawf«l  attempt  to 
regulate  interstate  commerce;  Western  Union  Tel.  Co.  v.  Pendleton,  95 
Ind.  13,  48  Am.  Bep.  693,  statute  imposing  penalty  upon  telegraph  com- 
pany for  failure  to  transmit  message,  a  valid  exercise  of  police  power; 
New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  651,  89  Am.  Bep.  283, 
city  ordinance  imposing  license  tax  upon  owners  of  towboats  not  a  regula- 
tion of  commerce  within  United  States  Constitution;  State  v.  Tower,  84 
Me.  445,  24  Atl.  899,  State  has  exclusive  jurisdiction  to  r^ulate  and  con- 
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trol  fisheries  in  waters  of  State;  Hess  v.  Muir,  66  Md.  607,  6  AtL  677, 
to  the  same  point;  also,  Commonwealth  v.  Vincent,  108  Mass.  447;  Com- 
monwealth V.  Manchester,  152  Mass.  243,  247,  23  Am.  St.  Bep.  881,  895, 
9  L.  B.  A.  241,  242,  243,  25  N.  E.  117,  118,  act  regulating  the  taking  of  fish 
in  Buzzard's  Bay,  binding  upon  citizens  of  other  States,  and  upon  vessels 
licensed  and  enrolled  under  laws  of  United  States;  Lawton  v.  Steele,  119 
N.  Y.  234,  16  Am.  St  Rep.  816,  7  L.  R.  A.  137,  23  N.  E.  879,  State  legis- 
lature may  prohibit  the  taking  of  fish  with  nets  in  specified  waters,  and 
make  the  setting  of  nets  for  that  purpose  a  public  nuisance;  People  v. 
Welch,  141  N.  Y.  271,  38  Am.  St.  Rep.  796,  24  L.  R.  A.  119,  36  N.  E.  329, 
courts  of  State  have  civil  and  criminal  jurisdiction  over  navigable  waters 
within  its  limits;  Bowlby  v.  Shively,  22  Or.  426,  30  Pac.  159,  State  of 
Oregon  entitled  to  sell  or  dispose  of  all  tide-lands,  subject  only  to  para- 
mount rights  of  navigation  and  commerce;  Baker  v.  Wise,  16  Gratt.  205, 
State  law  directing  pilots  to  search  vessels  about  to  sail  north  of  the  capes 
of  Virginia,  for  fugitive  slaves,  not  a  regulation  of  commerce,  but  of 
.police;  Boggs  v.  Commonwealth,  76  Va.  995,  State  is  entitled  to  exact 
forfeiture  of  vessel  violating  her  oyster  laws;  Hardin  v.  Jordan,  140  U.  S. 
382,  35  L.  Ed.  433,  11  Sup.  Ct.  812,  in  general  discussion  of  riparian 
rights ;  Providence  Steam-Engine  Co.  v.  Providence  Steamship  Co.,  12  R.  I. 
360,  34  Am.  Rep.  659,  to  the  same  point;  Willow  River  Club  v.  Wade, 
100  Wis.  94,  95,  76  N.  W.  274,  the  public  has  a  right  to  fish  in  a  navigable 
stream;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481, 
47  L.  Ed.  1145,  23  Sup.  Ct.  660,  arguendo. 

Right  to  fisheries  in  and  soil  under  navigable  waters.    Note,  10  Am. 
Dec.  385. 

'    Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St.  Rep.  293. 
State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  239. 

Maritime  contracts— ^Lien  for  materials  for  construction  of  vessels. 
Note,  13  Am.  Rep.  276. 

Governmental  control  over  right  of  fishery.     Note,  39  L.  R.  A.  588. 

Title  to  land  under  water.    Note,  42  L.  R.  A.  163. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  278. 

Right  to  fish.    Note,  60  L.  R.  A.  503,  504. 

That  clause  tn  the  Federal  Oonstitutlon  prohibiting  the  issuing  of  a  war- 
rant but  on  probable  cause  supported  by  oath  restrains  the  issue  of  warrants 
only  under  the  laws  of  the  United  States,  and  has  no  application  to  State 
process. 

Approved  in  State  v.  MacQueen,  69  N.  J.  L.  527,  55  Atl.  1008,  upholding 
reading  of  newspaper  article  in  nature  of  confession  taken  from  accused 
at  time  of  arrest ;  Scribner  v.  State,  9  Okl.  Cr.  476,  132  Pac.  937,  immunity 
will  not  be  g;ranted,  under  State  Constitution,  to  person  voluntarily  giving 
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self -incriminatory  evidence,  but  only  to  one  compelled  to  testify;  Territory 
V.  Stroud,  6  Okl.  Ill,  50  Pac.  267,  upholding  prosecution  hy  information 
-Jvithout  preliminary  examination;  Anderson  v.  State,  8  Okl.  Cr.  109, 
Ann.  Gafl.  1914G,  314,  126  Pac.  848,  provision  in  State  Constitution  that 

'   accused  shall  have  compulsory  process  for  witnesses  does  not  bind  State 
to  remove  disability  of  witness;  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115 

"'Pac.  396,  violation  of  prohibition  ordinance  of  city  may  be  prosecuted  in 
summary  manner  without  trial  by  jury;  Twitchell  v.  Commonwealth,  7 
Wall.  327,  19  L.  Ed.  224,  holding  fifth  and  sixth  amendments  (relating  to 
criminal  prosecutions)  not  designed  as  limits  upon  State  governments; 
Edwards  v.  Elliott,  21  Wall.  557,  22  L.  Ed.  492,  seventh  amendment  to 
Federal  Constitution  securing  right  to  trial  by  jury  does  not  apply  to 
trials  in  State  courts;  United  States  v.  Cruikshank,  92  U.  S.  552,  23  L.  Ed. 
591,  first  amendment,  prohibiting  Congress  from  abridging  "the  right  of 
the  people  to  assemble  and  to  petition  the  government  for  a  redress  of 
grievances,"  operates  on  national  government  alone;  Spies  v.  Illinois,  123 
U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24,  first  ten  articles  of  amendment  not. 
intended  to  limit  powers  of  State  governments;  State  v.  Bradley,  26  Fed. 
290,  State  law  not  invalid  because  conflicting  with  prohibitions  of  fourth, 
fifth,  sixth  and  seventh  amendments  to  F^sderal  Constitution;  In  re  Hoggs, 
45  Fed.  475,  State  law  prescribing  increased  punishment  in  felony  cases 
where  defendant  has  suffered  a  prior  conviction  not  in  conflict  with  fifth 
amendment  to  Federal  Constitution ;  Fife  v.  State,  31  Ark.  458,  25  Am.  Rep. 
558,  State  law  prohibiting  the  carrying  of  concealed  weapons  not  in  con- 
flict with  Federal  Constitution;  Griffin  v.  Wilcox,  21  Ind.  384,  neither 
President  nor  Congress  can  suspend  the  issue  of  the  writ  of  habeas  corpus 
by  a  State  court ;  Cory  v.  Carter,  48  Ind.  346,  17  Am.  Rep.  751,  State  stat- 
ute providing  for  separate  instruction  of  colored  children  not  in  violation 
of  Federal  Constitution;  Weimer  v.  Bunbury,  30  Mich.  208,  State  law 
authorizing  summary  process  against  delinquent  tax  collectors  and  their 
sureties  not  an  infringement  of  fourth  and  fifth  amendments  of  Federal 
Constitution ;  North  Missouri  R.  R.  Co.  v.  Maguire,  49  Mo.  496,  8  Am.  Rep. 
143,  convention  ordinance  providing  for  annual  tax  upon  gross  earnings  of 
railroad  in  lieu  of  other  taxation  not  repugnant  to  United  States  Consti- 
tution ;  State  v.  Aiken,  42  S.  C.  248,  26  L.  R.  A.  358,  20  S.  E.  231,  holding 
dispensary  act  of  1893  not  affected  by  the  fourth,  fifth  and  fourteenth 
amendments;  State  v.  Brennan,  2  S.  D.  389,  50  N.  W.  626,  enactments 
regulating  or  prohibiting  the  traffic  in  intoxicating  liquors,  not  in  conflict 
with  United  States  Constitution;  State  v.  Duke,  42  Tex.  458,  statute  for- 
bidding the  carrying  of  deadly  weapons  not  unconstitutional;  Baker  v. 
Wise,  16  Gratt.  208,  article  I  of  the  United  States  Constitution,  prohibit- 
ing the  giving  of  preference  to  ports  of  one  State,  by  Any  regulation  of 
commerce  or  revenue,  does  not  refer  to  State  governments;  Trombley  v. 
Humphrey,  23  Mich.  482,  9  Am.  R^p.  102,  eminent  domain  of  State  is  con- 
fined to  State  purposes;  dissenting  opinion  in  Slaughter-House  Cases,  16 
Wall.  125,  21  L.  Ed.  424,  arguendo. 
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The  sevenl  BUXm  .have  parted  with  the  power  so  to  legislate  aa  to  con- 
flict with  the  admiralty  Jurisdiction  or  laws  of  the  United  States. 

Approved  in  The  Elexena,  53  Fed.  366,  State  law  providing  for  for- 
feiture of  vessel  violating  oyster  laws  cannot  divert  maritime  liens  of 
innocent  parties  attac'tiing  before  arrest  of  vessel. 

Right  to  speedy  trial.    Note,  41  Am.  Dec.  604. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 

14  L.  B.  A.  601. 
Number  and  agreement  of  jurors  necessary  to  valid'  verdict.    Note, 

43  L.  B.  A.  48. 

Miscellaneous.  Cited  in  Sterling  v.  Jackson,  69  Mich.  496,  13  Am.  Bt. 
Eep.  411,  37  N.  W.  850. 

18  How.  76-^1,  15  Ii.  Ed.  263,  JONES  Y.  LEAGUE. 

If  defendant  disputes  allegation  of  dtisenship  made  in  declaration,  he 
muflt  so  plead  in  abatement,  and  in  the  order  of  pleading  as  to  common  law. 

Approved  in  McEIdowney  v.  Card,  193  Fed.  484,  in  suit  by  trustee  in 
bankruptcy,  defendants  by  appearing  and  filing  plea  to  merits  including 
affirmative  plea  of  setoff  consented  to  jurisdiction  of  Federal  court;  Des- 
ert King  Min.  Co.  v.  Wedekind,  110  Fed.  877,  holding  defense  of  res  ad- 
judicata  must  be  presented  by  plea  in  bar  or  by  evidence  under  general 
issue  taken  by  answer;  Cragin  v.  Lovell,  109  U.  S.  198,  27  L.  Ed.  905,  3 
Sup.  Ct.  134,  holding  equity  will  not  relieve  defendant  against  whom  de- 
fault judgment  was  rendered  in  action  at  law,  on  the  ground  that  adverse 
citizenship  was  fraudulently  alleged;  Holmes  v.  Oregon  &  Cal.  R.  R.  Co., 
7  Sawy.  392,  9  Fed.  238,  unless  jurisdictional  fact  of  citizenship  is  put  in 
issue  by  special  plea,  such  fact  is  conclusively  admitted ;  Sharon  v.  Hill,  10 
Sawy.  668,  26  Fed.  723,  question  of  jurisdiction,  as  affected  by  citizenship 
of  parties,  finally  determined  upon  plea  in  abatement ;  Blackburn  v.  Selma, 
M.  &  M.  R.  R.  Co.,  2  Flipp.  533  Fed.  Cas.  1467,  averment  that  defendant 
corporation  is  duly  chartered  under  laws  of  Tennessee  can  be  denied  only 
by  plea  in  abatement  to  jurisdiction;  Pond  v.  Vermont  Valley  R.  R.,  12 
Blatchf.  297,  Fed.  Cas.  11^265,  bill  showing  apparent  jurisdiction  will  not 
be  dismissed  on  motion;  Imperial  Refining  Co.  v.  W3rman^  38  Fed.  576, 
3  L.  B.  A.  505,  this  rule  not  changed  by  practice  conformity  act  of  1872 
or  judiciary  acf  of  1875 ;  Famiington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed. 
116,  5  Sup.  Ct.  809,  dismissing  suit  coUusively  brought  by  plaintiff  in  the 
interest  of  another;  Wetmore  v.  Rymer,  169  U.  S.  120,  42  L.  Ed.  684,  18 
Sup.  Ct.  295,  judgment  of  Circuit  Court,  dismissing  action  because  of  in- 
sufficiency of  amount  in  controversy*  reviewable  by  Supreme  Court ;  Wythe 
V.  Myers,  3  Sawy.  600,  Fed.  Cas.  18,119,  plea  in  abatement,  if  joined  to  one 
of  merits,  may  be  stricken  out,  but  is  not  liable  to  a  demurrer. 

The  change  in  this  rule  is  pointed  out  in  the  following  cases:  Draper  v. 
Town  of  Springport,  21  Blatchf.  243,  15  Fed.  331,  holding,  under  New 
York  code,  separate  pleas  in  abatement  must  be  pleaded  and  tried  like 
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other  defenses ;  Simon  v.  House,  46  Fed.  319;  discnssing  effect  of  provisions 
of  act  of  1875 ;  Marks  v.  Marks,  75  Fed.  327,  restating  rulings  of  Supreme 
Court  upon  subject  of  citizenship  as  ground  of  jurisdiction. 

For  Federal  Jurisdictional  purposes,  change  of  citizenship  from  one  State 
to  another  must  be  with  bona  fide  Intention  of  becoming  a  citizen  of  State  to 
which  he  removes. 

Approved  in  Morris  v.  Gilmer,  129  U.  S.  328,  32  L.  Ed.  695,  9  Sup.  Ct 
293,  dismissing  case  where  plaintiff  removed  to  another  State  for  sole  pur- 
pose of  bringing  suit,  and  without  intention  of  remaining  permanently  or 
for  an  indefinite  time;  Blair  v  Silver  Peak  Mines,  93  Fed.  337,  allegation 
of  citizenship  prima  facie  established  by  proof  of  ownership  of  property 
and  seventy  years'  residence. 

Distinguished  in  Goff's  Admrs.  v.  Norfolk  &  W.  R.  R.  Co.,  36  Fed.  301, 
the  fact  that  a  citizen  of  another  State  is  selected  as  administrator  for 
the  purpose  of  conferring  jurisdiction  on  Circuit  Court  does  not  defeat 
jurisdiction. 

Owner  of  tract  of  land  may  convey  it,  in  order  that  title  .may  be  tried 
in  the  Federal  courts,  but  conveyance  must  be  bona  fide,  so  that  prosecution  of 
suit  shall  not  be  for  grantor's  benefit;  in  this  case  conveyance  held  not  bona 
fide. 

Approved  in  Wemimont  v.  State,  101  Ark.  221,  Ann.  Gas.  1913D,  1156, 
142  S.  W.  198,  attorney  disbarred  for  colorable  transfer  of  notes  for  in- 
surance premiums  to  resident  of  county  in  order  to  compel  nonresident  to 
defend  at  distance  from  residence  or  compromise  suit;  Lehigh  Mining  & 
Mfg.  Co.  V.  Kelly,  160  U.  S.  334,  40  L.  Ed.  447,  16  Sup.  Ct.  310  (affirming 
s.  c,  64  Fed.  403),  where  stockholders  organized  corporation  in  another 
State,  and  transferred  ,  property  without  consideration,  for  purpose  of 
bringing  suit.  Circuit  Court  properly  dismissed  action;  Lake  County 
Commrs.  V.  Dudley,  173  U.  S.  251,  43  L.  Ed.  688,  19  Sup.  Ct.  401,  where 
plaintiif  did  not  own  coupons  sue<J<  upon,  but  prosecuted  suit  for  benefit  of 
true  owners,  transfer  was  collusive,  and  a  fraud  on  jurisdiction  of  Circuit 
Court;  Vimont  v.  Chicago  &  Northwestern  R.  R.  Co.,  64  Iowa,  524,  21  N.  W. 
12,  where  right  of  action  in  tort  was  lawfully  assigned,  defendant  could 
not  have  case  removed  to  Federal  court  on  the  ground  that  assignment  was 
for  purpose  of  defeating:  that  jurisdiction ;  Parsons  v.  Brown,  50  N.  H.  486, 
it  is  a  good  plea  in  abatement  that  indorser  residing  in  another  county 
sued  in  the  sole  interest  of  the  real  owners  of  note. 

Distinguished  in  Marine  etc.  Mfg.  Co.  v.  Bradley,  105  U.  S.  180,  26 
L.  Ed.  1036,  where  legal  title  to  obligation  was  passed  by  transferrer. 

.  Miscellaneous.  Cited  in  Le  Master  v.  Spencer,  203  Fed.  217, 121  C.  C.  A. 
416,  property  unlawfully  seized  by  State  authorities  may  be  lawfully  seized 
from  such  authorities  by  marshal  as  receiver  in  bankruptcy;  The  Elexea, 
53  Fed.  366,  erroneously. 
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18  How.  82-86^  16  Ih  Ed.  273,  BUSH  Y.  PEBSOK. 

Mortgagor  cannot  set  up  an  after-acimired  title  to  defeat  mortgage* 
although  acquired  after  lie  liad  taken  the  benefit  of  bankmptcy. 

Approved  in  Vere  Y  Diaz  v.  Sanchez,  226  U.  S.  242,  57  L.  Ed.  204,  33 
Sup.  Ct.  36,  statement  in  mortgage  that  mortgagor  is  owner  estops  grantor 
from  denying  right  to  convey  and  subsequent  acquisition  inures  to  benefit 
of  vendee ;  United  States  v.  Clark,  200  U.  S.  607,  50  L.  Ed.  616,  26  Sup.  Ct. 
340,  purchaser  of  timber  lands  after  receiver's  final  receipts  have  issued  is 
protected  as  bona  fide  purchaser  against  cancellation,  for  frauds  of  cntrvn 
man,  of  patent  afterward  issued;  Hallyburton  v.  Slagle,  132  N.  C.  652,  44 
S.  £.  657^  holding  where  party  gave  deed  in  trust  to  wife  for  life,  re- 
mainder to  children,  he  cannot,  upon  purchasing  land  from  purchaser  un- 
der his  own  bankruptcy  sale,  claim  title  under  such  deed  as  against  chil- 
dren ;  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holder  of  certificate 
for  land  prior  to  issue  of  patent  is  not  seized  in  fee  simple,  and  is  not  on 
that  account  prohibited  from  entering  public  lands  in  Oklahoma;  Ryan  v. 
United  States,  136  U.  S.  88,  84  L.  Ed.  455,  10  Sup.  Ct.  920,  one  assuming 
to  convey  a  title  to  real  estate,  by  deed,  may  not  afterward  acquire  and 
assert  an  adverse  title;  Jones  v.  King,  25  111.  338,  to  the  same  point;  Hag- 
gerty  v.  Bjnme,  76  Ind.  506,  wife's  one-third  interest  in  mortgaged  prop- 
erty, acquired  by  husband  by  descent,  is  subject  to  mortgage,  though  hus- 
band took  benefit  of  bankruptcy,  and  mortgagee  accepted  assignee's  deed 
to  husband's  two-thirds  interest;  Scobey  v.  Kinningham,  131  Ind.  557,  31 
N.  £.  357,  in  suit  to  foreclose  lien,  mortgagee  from  husband  who  redeemed 
land  from  sale  on  foreclosure  of  prior  mortgage  by  husband  and  wife  need 
not  allege  title  in  husband;  Ayer  v.  Philadelphia  etc.  Face  Brick  Co.,  159 
Mass.  85,  34  N.  £.  177,  a  discharge  in  bankruptcy  has  no  effect  on  operation 
of  covenants  of  warranty  coextensive  with  grant;  Comstock  v.  Smith,  26 
Mich.  320,  grantee,  having  paid  part  of  purchase  price,  and  executed  mort- 
gage for  part,  is  estopped  to  deny  delivery  and  acceptance  of  deed ;  Hageu- 
sick  V.  Castor,  53  Neb.  503,  73  N.  W.  935,  quitclaim  deed  reciting  or  neces- 
sarily implying  that  grantee  is  seised  or  possessed  of  particular  estate 
estops  him  from  afterward  denying  recital  or  setting  up  after-acquired 
title;  Kezer  v.  Clifford,  59  N.  H.  209,  mortgagor  discharged  in  bankruptcy 
cannot  defeat  mortgage  by  acquiring  tax  title ;  Fletcher  v.  Chamberlain,  61 
N.  H.  489,  491,  496,  warrantee's  title,  protected  by  the  covenants,  which 
estop  warrantor  from  denying  their  truth  or  from  taking  land  on  out- 
standing title;  Gregory  v.  Peoples,  80  Va.  357,  discharge  in  bankruptcy 
does  not  affect  the  estoppel,  covenants  running  with  the  land;  Reynolds  v. 
Cook,  83  Va.  823,  5  Am.  St.  Rep.  321,  3  S.  E.  714,  conveyance  reciting  or  af- 
firming, expressly  or  impliedly,  that  grantor  is  seised  of  a  particular  es- 
tate, he  is  estopped  from  denying  that  such  estate  passed ;  Russ  v.  Alpaugh, 
118  Mass.  376,  19  Am.  Bep.  465,  a  deed  from  a  father  with  full  covenants 
of  warranty  does  not  estop  his  heirs  from  asserting  independent  title  de< 
rived  from  their  mother. 
IV— «8 
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Distinguished  in  Walbridge  v.  Hammack,  7  Maekey  (D.  C),  171,  release 
of  moHgage  in  form  of  bargain  and  sale  deed  conveys  to  mortgagor  only 
mortgage  interest,  not  fee  simple,  to  part  of  land  acquired  by  mortgagee 
under  will;  Bradford  v.  Russel,  79  Ind.  71,  where  grantor  of  land  subject 
to  mortgage  took  benefit  of  bankruptcy,  and  purchaser  under  foreclosure 
sale  reconveyed  the  land  to  him  and  took  mortgage  to  secure  purchase 
price,  original  grantee  had  no  claim. 

Conveyance  recorded  before  grantor  obtained  title,  as  notice.    Note, 
23  L.  R.  A.  563. 

18  How.  86,  15  L.  Ed.  272,  VBBDEN  v.  COUBMAN. 

Decree  upon  motion  to  dissolve  Injunction  In  chancery  cause,  not  flnaUy 
disposed  of,  Is  not  such  final  decree  as  can  be  re-ezamlned  In  the  Supreme 
Court,  under  twenty-fifth  section  of  Judiciary  act. 

Approved  in  Norton  v.  Hood,  12  Fed.  765,  holding,  granting  or  refusing 
injunction,  within  discretion  of  court,  and  not  appealable;  Denver  etc 
R.  R.  Co.  V.  Walker,  68  Fed.  24, 15  C.  C.  A.'  188,  an  order  dissolving  a  tem- 
porary restraining  order  made  on  an  intervening  petition  not  appealable. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
433. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 

18  How.  87-80,  15  L.  Ed.  279,  MINTEB  T.  OBOMMFJiTN. 

Patent  Issued  by  United  States  officers  Is  presumed  to  be  valid  and  passes 
legal  title,  and  Is  prima  fade  evidence  that  aU  tbe  Incipient  steps  had  been 
regularly  taken,  although  presumption  may  be  rebutted  and  patent  shown  to 
be  void  by  proof  that  land  was  not  subject  to  entry  and  grant. 

Approved  in  Jay  v.  Van  Bibber,  94  Md.  690,  51  Atl.  418,  following  rule; 
United  States  v.  Cowart,  205  Fed.  318,  in  action  to  cancel  patent  to  public 
land,  evidence  was  insufficient  to  show  purchaser  had  knowledge  of  fraud 
of  entryman;  Boynton  v.  Haggart,  120  Fed.  828,  57  C  C.  A.  301,  holding 
Arkansas  %tate  patent  to  swamp-lands  cannot  be  collaterally  attacked; 
King  V.  McAndrews,  111  Fed.  864,  50  C.  C.  A.  29,  holding  remedy  for  error 
of  law  in  action  of  Land  Department  regarding  title  to  land  is  by  bill  in 
equity  to  correct  it;  Tapia  v.  Williams,  172  Aia.  29,  54  South.  617,  defend- 
ant in  wrongful  possession  under  no  color  of  title,  excepting  deed  for 
nominal  consideration  from  one  not  having  title  and  this  was  known  to 
grantee,  cannot  in  ejectment  show  outstanding  title -with  which  he  has  no 
conpection;  Old  Dominion  Copper  M.  etc.  Co.  v.  Haverly,  11  Ariz.  250,  90 
Pac.  337,  in  action  of  ejectment,  defense  that  lands  were  mineral  and  not 
included  in  plaintiff's  patent  cannot  be  set  up,  where  Land  Department 
has  decided  adversely  to  defendant's  claim;  Crawford  County  Bank  v. 
Baker,  95  Ark.  442,  130  S.  W.  558,  homestead  entry  is  presumed  to  have 
been  canceled  unless  contrary  is  shown^  where  subsequent  entries  appear; 
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Bradshaw  v.  Edelen,  194  Mo.  661,  92  S.  W.  697,  where,  island  in  Missonri 
River  surveyed  by  government  priori  to  admission  of  Missouri  into  Union 
belonged  to  United  States  and  passed  to  citizen  by  patent;  Whitehill  v. 
Victoria  Land  etc.  Co.,  18  N.  M.  629,  139  Pac.  187.  acceptance  by  Land 
Department  for  entry  of  lands  reserved  from  entry  by  government  is  void 
for  want  of  jurisdiction;  O'Brien  v.  Perry,  1  Black,  139,  17  L.  Ed.  117 
(affirming,  28  Mo.  513),  holding  void,  act  of  land  officers  ih  canceling  entry 
and  issuing  patent  to  another  person;  Morton  v.  Nebraska,  21  Wall.  675, 
22  L.  Ed.  645,  patent  for  land  previously  reserved  from  sale  is  void;  Cle- 
ments V.  Macheboeuf ,  92  U.  S.  425,  23  L.  Ed.  507,  wlicrc  party  alleges  that 
deed  executed  by  his  attorney  is  invalid  for  matters  not  apparent  on  its 
face,  the  burden  of  proof  is  on  such  party;  St.  Louis  Smelting  etc.  Co.  v. 
Kemp,  104  U.  S.  646,  26  L.  Ed!  878,  the  findiiTg  of  Land  Department  touch- 
ing the  existence  of  certain  facts  necessary  to  validity  of  patent  cannot  be 
questioned  in  court  of  law;  Noble  v.  Union  River  Logging  R.  R.  Co.,  147 
U.  S.  175,  87  L.  Ed.  127,  13  Sup.  Ct.  274,  decision  of  Secretary  of  the  In- 
terior that  a  designated  railroad  is  entitled  to  a  right  of  way  over  publie 
land  cannot  be  revoked  by  his  successor;  Lake  Superior  Ship  CanaKetc. 
Co.  V.  Cunningham,  155  U.  S.  374,  89  L.  Ed.  190, 15  Sup.  Ct.  110.  (affirming, 
44  Fed.  831,  832),  conditional  grant  of  lands  to  aid  in  construction  of  rail- 
road, a  grant  in  praesenti,  and  condition  subsequent  only  enforceable  by 
United  States;  Mezer  v.  Greer,  McAU.  407,  Fed.  Cas.  9520,  Mexican  land 
grant  and  confirmation  of  claim  by  board  of  land  commissioners  cannot  be 
set  up  in  court  of  law  against  legal  title;  Whitcomb  v.  Spring  Valley 
Coal  0>.,  47  Fed.  655,  presuming  that  assignment  of  patent  was  properly 
made  and  entered  in  patent  office  as  required,  by  law ;  United  States  v. 
Culver,  52  Fed.  83,  patent  void  where  lands  were  reserved  from  entry  as 
mineral  lands;  Scott  v.  Lockey  Inv:  Co.,  60  Fed.  35,  determination  of 
Land  Department  that  patentee  was  entitled  to  enter  certain  land  under 
soldiers'  homestead  script  will  not  be  reviewed  by  the  courts;  United 
States  v.  Winona  &  St.  P.  R.  R.  Co.,  67  Fed.  957,  959,  15  C.  C.  A.  96,  pat- 
ent or  certificate  of  Land  Department  for  land  over  which  department  has 
power  of  disposition  impervious  to  collateral  attack;  Harkrader  v.  Carroll, 
76  Fed.  476,  presuming  in  favor  of  the  regularity  of  all  proceedings  in  the 
land  office  anterior  to  issuance  of  patent;  New  Dunderberg  Min.  Co.  v.  Old, 
79  Fed.  604,  25  C.  C.  A.  116,  patent  to  land  or  mineral  lodes  within  juris- 
diction of  Land  Department  conveys  legal  title  which  is  impervious  to  col- 
lateral attacks;  Knabe  v.  Burden,  88  Ala.  439,  7  South.  93,  certificate  of 
entry  issued  by  receiver  of  local  land  office  will  not  prevail  against  patent 
of  older  date  issued  by  State  and  founded  on  act  of  Congress;  Tennessee 
Coal,  Iron  &  R.  R.  Co.  v.  Tutwiler,  108  Ala.  485y  18  South.  669,  patent  pre- 
sumed to  vest  legal  title  in  parties  to  whom  it  was  issued;  Doll  v.  Meador, 
16  Cal.  328,  a  patent  not  void  upon  its  face  cannot  be  questioned  by  per- 
sons not  in  privity  with  common  or  paramount  source  of  title;  Leviston  v. 
Ryan,  75  Cal.  297,  17  Pac.  241,  if  defendant  in  ejectment  can  attack  patent 
at  all,  the  burden  is  upon  him  to  show  the  invalidity;  Southern  Pac.  R.  R. 
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Co.  V.  Purcell,  77'Cal.  70, 18  Pac.  887,  matters  necessary  to  validity  of  pat- 
ent need  not  be  shown;  Marshall  v.  Farmers'  Bank,  115  Cal.  335,  42  Pac. 
419,  a  patent  is  the  highest  evidence  of  transfer  of  title  from  State  and 
also  evidence  that  the  prescribed  steps  were  properly  taken;  Howell  v. 
Killie,  17  Colo.  91,  28  Pac.  465,  patent  issued  in  pursuance  of  decision  of 
Land  Department  could  not  be  treated  as  a  nullity  in  action  to  determine 
legal  title;  Emslie  v.  Young,  24  Kan.  744,  a  homestead  entry  abandoned 
before  definite  location  of  railroad,  but  not  canceled  until  afterward,  will 
not  operate  to  except  land  from  grant  to  railroad;  Ford  v.  Morancy,  14 
La.  Ann.  78,  decisions  of  register  and  receiver  of  land  office  not  subject 
to  revision  of  State  courts ;  Clark  v.  Hall,  19  Mich.  372,  applying  principle 
to  assignment  when  patent  issued  to  assignee ;  State  v.  Batchelder,  5  Minn. 
242,  80  Am.  Dec.  418,  United  States  land  officers  act  judicially  and  their 
decisions  are  final;  Hill  v.  Miller,  36  Mo.  193,  acts  of  officers  vested  with 
discretionary  authority  not  subject  to  revision  of  courts  unless  they  act 
without  authority  or  contrary  to  law;  Cramer  v.  Keller,  98  Mo.  282,  11 
S.  W.  735,  plaintiff  seeking  to  avoid  patent  on  ground  that  Secretary  of 
the  Interior  did  not  approve  selection  of  land,  must  make  proof  of  that 
fact;  American  Dock  &  Improvement  Co.  v.  Trustees,-  39  N.  J.  Eq.  442, 
deed  purporting  to  convey  State  lands  in  pursuance  of  statute,  competent 
evidence  without  proof  that  previous  steps  necessary  to  vesting  of  title 
were  taken;  Delay  v.  Chapman,  3  Or.  461,  patent  issued  to  heirs  of  settler 
carries  with  it  the  presumption  that  all  prerequisites  of  law  have  been 
complied  with;  Sherwood  v.  Fleming,  25  Tex.  Supp.  428,  a  patent  issued 
contrary-  to  law  is  void ;  Bryan  v.  Shirley,  53  Tex.  459,  to  the  same  point ; 
Day  Land  etc.  Co.  v.  State,  68  Tex.  541,  4  S.  W.  871,  and  Schnee  v.  Schnee, 
23  Wis.  380,  99  Am.  Dec.  184,  owner  of  certificate  of  sale  receiving  patent 
in  name  of  his  father,  to  whom  he  delivered  it  and  permitted  him  to  keep 
possession  for  ten  years,  estopped  frvn  denying  title  of  purchaser  in  good 
faith;  Rood  v.  Wallace,  109  Iowa,  5,  79  N.  W.  452,  determination  by 
Land  Department  that  lands  are  swamp-lands  is  conclusive  and  not  sub- 
ject to  collateral  attack;  Colorado  Coal  Co.  v.  United  States,  123  U.  S. 
326,  31  L.  Ed.  189,  8  Sup.  Ct.  140,  in  suit  in  equity  to  cancel  patent  on 
grounds  of  fraud. 

Distinguished  in  Fuentes  v.  United  States,  22  How.  459,  16  L.  Ed.  881, 
holding  recital  in  Mexican  land  grant  that  prerequisites  had  been  complied 
with,,  not  sufficient  ground  for  presumption  that  they  had  been  observed; 
Crane  v.  Reeder,  25  Mich.  313,  evidence  not  admissible  on  behalf  of  adverse 
claimant  to  show  tYiat  in  sale  and  conveyance  by  board  of  escheats,  a  fraud 
was  committed  on  State. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1219,  1222. 
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18  How.  89-92,  16  L.  Ed.  288,  McCBEADT  T.  OOLDSBOTH. 

Steamer  going  at  full  speed  In  dense  fog,  In  direct  track  of  coasting  trade, 
is  liable  for  running  down  ressel  at  ancbor,  and  tbe  latter  ressel  is  not  at 
f anlt  for  omitting  to  hare  boms  blown  or  empty  barrels  beaten. 

Approved  in  Pennell  v.  United  States,  162  Fed.  68,  United  States  gun- 
boat proceeding  at  seven  knots  an  hour  in  dense  fog  off  coast  of  Nova 
Scotia  was  going  at  excessive  speed  and  was  in  fault  for  collision  with 
brig;  The  Martelle,  153  U.  S.  70,  88  L.  Ed.  640,  14  Sup.  Ct.  726,  holding  a 
steamship  leaving  port  of  New  York  in  a  fog,  which  obscured  vessels  more 
than  a  quarter  of  a  mile  distant,  should  reduce  spcod  to  lowest  point  con- 
sistent with  steerage;  The  Steamship  Louisiana,  2  Ben.  375,  376,  Fed.  Cas. 
8537,  a  steamer  running  seven  and  a  half  knots  an  hour  in  frequented 
waters,  during  a  hazy  night,  in  fault  for  collision  with  a  bark  having  her 
lights  properly  set;  The  Steamer  Hansa,  5  Ben.  527,  Fed.  Cas.  6037, 
steamer  going  nine  and  one-half  knots  an  hour  in  a  heavy  fog  solely  in 
fault  for  collision  with  bark;  The  Steamer  J.  W.  Everman,  2  Hughes,  19 
Fed.  Cas.' 7591,  vessel  steaming  at  rate  of  eight  miles  an  hour,  entering 
Hampton  Roads  on  a  dark  night,  in  fault  for  collision;  Ellis  v.  The  Katy 
Wise,  3  Hughes,  593,  Fed.  Cas.  4404,  tug  steaming  down  river  at  rate  of 
eight  miles  an  hour  in  a  fog  at  fault  for  collision  with  another  tug  coming' 
up  stream  at  rate  of  two  miles  an  hour;  The  City  of  New  York,  15  Fed. 
629,  vessel  running  at  full  speed  in  fog,  guilty  of  contributory  negligence; 
The  Rockaway,  19  Fed.  453,  steamer  in  motion  responsible  for  ^'collision 
with  vessel  at  anchor  although  latter  did  not  ring  bell  during  passing  snow 
storm;  The  Albany,  91  Fed.  808,  where  ferry-boat  ^as  steaming  across 
North  River  in  a  fog,  full  speed  not  moderate  within  rules  of  navigation; 
Baltimore  &  Ohio  R.  R.  v.  Wheeling,  P.  &  C.  Trans.  Co..  32  Ohio  St.  149, 
a  pilot  having  mistaken  his  course  and  attempting  dangerous  passage  of 
bridge  at  night  at  full  rate  of  speed  is  guilty  of  negligence. 

Duty  of  vessel  in  fog.    Note,  75  Am.  Dec.  609. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 

injuring  each  other  and  their  occupants.    Note.  121  Am.  St.  Bep. 

47. 

Bule  respecting  rate  of  speed  of  steam  vessels  navigating  frequented 
waters  must  depend  upon  tbe  circumstances  attending  each  particular  case. 

Approved  in  The  Free  State,  1  Brown,  266,  Fed.  Cas.  5090,  holding  the 
obligation  to  slacken  speed  applies  only  in  cases  of  manifest  danger  of  col- 
lision; The  Colorado,  1  Brown,  407,  Fed.  Cas.  3028,  steamer  should  adopt 
such  speed  in  a  fog  as  will  place  her  headway  under  easy  and  ready  com- 
mand. 

Law  wiu  not  Justify  steam  vessels  in  proceeding  with  great  rapidity,  if 
the  property  and  lives  of  other  persons  are  thereby  endangered. 

Approved  in  Morrison  v.  Steamboat  Petaluma,  1  Sawy.  127,  Fed.  Cas. 
9848,  necessity  of  running  at  usual  speed  in  foggy  weather  in  order  to 
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estimate  distance  will  not  justify  violation  of  act  of  Congress  requiring 
ship  to  go  at  moderate  speed. 

Miscellaneous.  Cited  in  The  Steamship  Leo,  5  Ben.  264t  Fed.  Cas.  8251, 
discussing  ability  to  hear  fog-horn  when  steamer  is  in  full  motion^ 

18  How.  92-100,  15  L.  Ed.  274,  UNITED  STATES  v.  JONE& 

It  is  within  the  discretionary  powers  of  the  Secretary  of  Navy  to  tranamlt 
to  a  naval  officer  serving  In  a  foreign  country  on  special  dnty  a  snm  of  money 
for  medical  attendance,  and  the  officer  cannot  be  charged  with  the  amonnt  by 
the  accounting  treasury  officers. 

Approved  in  dissenting  opinion  in  Park  v.  Candler,  113  Ga.  679,  39  S.  E. 
101,  determining  duty  of  treasurer  to  pay  money  on  warrant  drawn  by 
Governor  on  certain  fund;  United  States  v.  Johnston,  124  U.  S.  252,  31 
L.  Ed.  395,  8  Sup.  Ct.  454,  approval  of  Secretary  of  Treasury  of  account  of 
expenses  incurred  on  account  of  captured  or  abandoned  property  conclu- 
sive evidence  that  they  were  proper  and  necessary. 

Distinguished  in  Lochren  v.  United  States,  6  App.  D.  C.  509,  commis- 
sioner of  pensions  has  power  to  review  decision  of  former  commissioner 
and  reduce  rating  of  pensioner. 

18  How.  100-106,  15  L.  Ed.  290,  MAOKET  Y.  COXE. 

Administrators  appointed  in  Cherokee  Nation  could  make  a  valid  power 
of  attorney  to  prosecute  claim  against  the  United  States  In  District  of  Oolnift- 
hla.  The  courts  wUl  respect  and  give  effect  to  the  Cherokee  laws  and  probate 
proceedings. 

Approved  in  De  Graffenreid  v.  Iowa  Land  etc.  Co.,  20  Okl.  724,  95  Pac 
638,  equitable  estate  in  allotment  of  Creek  Nation  descended  to  heirs  ac- 
cording to  laws  of  descent  of  Creek  Nation,  and  husband  who  murdered 
his  wife  receives  one-half  interest  in  allotment;  Gray  v.  Coffman,  3  Dill. 
401,  Fed.  Cas.  5714,  a  will  made  and  executed  according  to  laws  of  Wyan- 
dot tribe,  and  proved  and  allowed  by  proper  tribunal  of  tribe,  will  be  re- 
spected by  civil  courts;  United  States  v.  Payne,  4  Dill.  389,  Fed.  Cas. 
16,014,  without  assent  of  general  government,  State  probate  courts  have  no 
jurisdiction  to  administer  on  property  of  Indians  maintaining  relations 
with  United  States. 

The  Cherokee  country  Is  a  domestic  territory  originating  under  the  Con- 
stitution and  laws  of  the  United  States,  an4  the  faith  of  the  nation  is  pledged 
for  the  protection  of  the  Cherokee  people. 

Approved  in  De  Graffenreid  v.  Iowa  Land  etc.  Co.,  20  Okl.  717,  95  Pae. 
636,  Creek  Nation  has  long  been  recognized  as  domestic  territory  with  right 
of  self-government,  and  its  laws  and  customs  have  never  been  interfered 
with  by  United  States;  dissenting  opinion  in  In  re  Delk's  Estate,  2  Ind. 
Ter.  577,  52  S.  W.  54,  majority  holding  Federal  courts  have  jurisdietioTi 
over  probate  matters  in  Cherokee  Nation  when  United  States  citizens  are 
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creditors  or  distributees;  The  Cherokee  Tobacco,  11  Wall.  619,  20  L.  Ed. 
229  (affirming  1  Dill.  265,  Fed.  Cas.  16,528),  holding  internal  revenue  act 
of  1868  applies  to  and  is  in  force  in  lAdian  Territory;  Atlantic  etc.  R.  R. 
Co.  V.  Mingus,  165  U.  S.  437,  41  L.  Ed.  779,  17  Sup.  Ct.  364,  lands  in  Indian 
Territory  belonging  to  the  Indians  did  not  pass  under  grant  to  railroad 
company;  Karrahoo  v.  Adams,  1  Dill.  347,  Fed.  Cas.  7614,  an  Indian  resid- 
ing within  the  United  States  cannot  maintain  a  suit  in  United  'States 
Circuit  Court  on  the  ground  that  he  is  a  "foreign  citizen  or  subject" ;  Mehlin 
T.  Ice,  56  Fed.  18,  5  C.  C.  A.  403,  proceedings  and  judgments  of  courts 
of  Cherokee  Nation,  in  cases  within  their  jurisdiction,  are  entitled  to  same 
faith  and  credit  as  territorial  courts;  Davison  v.  Gibson,  56  Fed.  444,  5 
C.  C.  A.  543,  the  Creek  country  is  regarded  as  a  domestic  territory;  Thebo 
v.  Choctaw  Tribe,  66  Fed.  374, 13  C.  C.  A.  519,  United  States  court  in  Indian 
Territory  has  no  jurisdiction  of  action  against  Choctaw  Nation  for  alleged 
debt  or  liability  of  nation ;  Tush-Ho-To-Tubby  v.  Barr,  45  Miss.  197,  Indian 
Territory  west  of  Arkansas  is  not  ''without  the  limits  of  the  United  States." 

Ezecuton  and  administrators  may  lawfully  receiTe  a  debt  ^  voluntarily 
paid  in  States  foreign  to  their  administration. 

Approved  in  United  States  v.  Wyman,  2  Mackey  (D.  C),  396,  letters 
of  administration  granted  by  Orphans'  Court  of  district  upon  local  assets 
of  deceased  nonresident  entitle  administrator  to  receive  and  receipt  for 
moneys  due  intestate, in  treasury  at  Washington;  United  States  v.  United 
States  Fidelity  etc.  Co.,  80  Vt.  92,  66  Atl.  811,  in  action  by  United  States 
on  surety  bond  for  failure  of  corporation  doing  business  in  Vermont  to 
pay  for  work  and  material  furnished  in  Vermont,  court  of  Vermont  had 
jurisdiction;  Wyman  v.  Halstead,  109  U.  S.  656,  27  L.  Ed.  1069,  3  Sup. 
Ct.  418,  payment  by  United  States  to  administrator  appointed  in  State 
where  intestate  was  domiciled  is  good  against  any  administrator  appointed 
elsewhere;  Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  529,  voluntary  payment" 
of  debt  to  executor  appointed  in  another  State  is  valid ;  Luce  v.  Manchester 
&  L.  R.  R.  Co.,  63  N.  H.  590,  3  Atl.  620,  in  the  absence  of  ancillary  admin- 
istration or  statutory  prohibition,  administrator  may  assign  stock  in 
another  State  and  corporation  may  voluntarily  consent  to  transfer;  Hooper 
V.  Hooper,  29  W.  Va.  292,  1  S.^E.  292,  an  executor  who  has  qualified  in 
West  Virginia  and  received  assets  in  another  State  may  be  sued  in  the 
courts  of  West  Virginia  and  compelled  to  account. 

Denied  in  Hatchett  v.  Berney,  65  Ala.  47,  State  law  requiring  foreign 
adHttiiistrator  to  file  copy  of  his  letters  and  give  bond. 

Distinguished  in  Jones  v.  Rutherford,  26  App.  D.  C.  121,  122,  123,  treas- 
urer's check  for  settlement  of  claim  against  government  is  personal  prop- 
erty within  district  and  is  subject  to  lien  for  attorney's  fees;  Roberts  v. 
Consaul,  24  App.  D.  C.  561,  attorney  successfully  prosecuting  claim  has 
lien  for  contingent  fee  upon  fund  in  Federal  treasury  for  which  check  was 
about  to  be  issued  in  payment  of  claims. 
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Power  and  duty  of  administrator  or  executor  as  to  property  oatside 
of  State.    Note,  45  Am.  St.  Rep.  668. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  R.  A.  102,  105. 

Whether  for  the  payment  of  creditors  or  dittrlbntlon  among  heirs,  the 
domicile  of  deceased  Is  the  place  to  which  money  dne  decedent  Should  he 
transmitted. 

Approved  in  Borer  v.  Chapman,  119  U.  S.  600,  30  Ii.  Ed.  537,  7  Sup.  Ct. 
348,  creditors  had  the  right  to  follow  into  the  hands  of  their  holders  in 
State  of  intestate's  domicile  assets  distributed  by  probate  court  in  another 
State. 

It  depends  upon  the  court  granting  ancillary  administration  whether 
money  should  he  distrihnted  by  ancillary  administrator  or  remitted  to  prin- 
cipal administrators  for  distribution. 

Approved  in  Shinney  v.  North  American  Savings  Loan  etc.  Co.,  97  Fed- 
12,  holding  suit  for  appointment  of  ancillary  receiver  in  different  jurisdic- 
tion is  not  ancillary  to  suit  in  which  primary  receiver  was  appointed,  and 
may  be  removed  to  Federal  court;  Bowles  v.  Troll,  190  Mo.  App.  120,  175 
S.  W.  328,  guardian  of  insane  person  in  Iowa  may  come  into  Missouri 
courts  and  sue  in  equity  to  secure  transfer  of  fund  from  ancillary  guardian 
to  domiciliary  guardian  to  avoid  expense  of  two  administrations;  Sands 
v.  Greeley,  88  Fed.  133,  31  0.  0.  A.  424,  it  rests  in  discretion  of  court 
whether  assets  within  its  jurisdiction  be  distributed  under  its  own  direc- 
tion or  transmitted  to  primary  receiver;  Gibson  v.  Dowell,  42  Ark.  167, 
defining  duties  of  ancillary  administrator;  Price  v.  Mace,  47  Wis.  26,  1 
N.  W.  336,  judgment  against  an  administrator  not  binding  upon  adminis- 
trator appointed  in  another  State. 

Distinguished  in  Bedell  v.  Clark,  171  Mich.  492,  137  N.  W.  630,  probate 
court  in  ancillary  administrator  in  Michigan  had  no  authority  to  distribute 
assets,  but  only  to  pay  over  such  assets  to  executor  in  domiciliary  admin- 
istration. 

Distribution  of    assets  in    jurisdiction  of    ancillary  administration. 
Note,  L.  B.  A.  1915A,  433. 

Action  will  not  lie  on  hond  for  not  paying  over  assets  where  no  final 
account  had  heen  settled  and  no  order  made  hy  court  directing  disposition  of 
assets. 

liability  of  exe<sutor  or  administrator  on  bond.    Note,  51  Am.  Dec 
532,  533. 

Foreign  judgments.    Note,  94  Am.  St  Rep.  533. 

Miscellaneous.  Cited  in  Heckman  v.  United  States,  224  U.  S.  428,  56 
L.  Ed.  826,  32  Sup.  Ct.  424,  Federal  government  may  sue  in  equity  for 
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canoellatioii  of  conveyances  of  Indian  allotted  lands  violating  restrictionB 
upon  alienation;  United  States  v.  Ritche,  3  Mackey  (D.  C),  163,  suit 
may  be  maintained  in  name  of  United  States,  for  use  of  several  legatees, 
against  principal  and  sureties  on  executor's  bond;  Laughton  v.  Nadeau,  75 
Fed.  793;  Manning  v.  Leighton,  65  Vt.  101,  24  L.  B.  A.  698,  26  Atl.  263; 
Johnson  v.  McCullough,  59  Ga.  229;  Hooper  v.  Hooper,  32  W.  Va.  528,  9 
S.  £.  938. 

« 

18  How.  106-100,  15  L.  Ed.  298,  8ES8I0K8  v.  PINTABD. 

Where  decree  below  was  for  c«rtaia  sum,  land  being  beld  as  Meiiiity» 
sureties  are  not  entitled  to  pro  rata  credit  upon  their  responsibility,  if  land 
la  insoiftcient,  but  are  responsible  for  difference  between  proceeds  of  land  and 
amount  of  decree. 

Approved  in  Fulton  v,  Fletcher,  12  App.  D.  C.  17,  where  appeal  delays 
appointment  of  receiver  and  property  depreciates  in  value,  damage  may 
be  recovered  from  surety;  Allen  v.  Jones,  79  Fed.  700,  holding  sureties 
on  injunction  bond  liable  for  whole  penalty,  unpaid  balance  exceeding  pen- 
alty of  bond ;  Trent  v.  Rhomberg,  66  Tex.  251,  18  S.  W.  511,  right  to  inde- 
pendent suit  upon  appeal  bond  is  well  settled. 

Liability  of  sureties  on  appeal  bonds.    Note,  88  Am.  St.  Bap.  715. 

18  How.  109-110,  15  L.  Ed.  280,  OUBTIS  V.  FETTTPAIN. 

Record  containing  only  an  agreed  statement  of  facts  is  not  in  conformity 
with  the  eleventh  and  thirty-first  rules  of  the  Supreme  Court,  and  the  case 
will  be  dismissed. 

Approved  in  Redfield  v.  Parks,  130  U.  S.  625,  82  L.  Ed.  1054,  9  Sup.  Ct. 
643,  permitting  plaintiff  to  bring  up  omitted  papers  by  certiorari,  more 
than  three  years  having  elapsed  without  defendant  making  motion  to 
dismiss;  Scaife  v.  Western  North  Carolina  Land  Co.,  87  Fed.  311,  30 
C.  C.  A.  661,  stating  rules  governing  bills  of  exceptions;  Caulk  v.  Fox,  13 
Fla.  147,  case  stricken  from  docket  for  informality  in  clerk's  certificate; 
Nashua  &  Lowell  R.  R.  Co.  v.  Boston  &  Lowell  R.  R.  Co.,  61  Fed.  245, 
9  C.  C.  A.  468,  in  the  absence  of  agreement  by  attorneys  simplifying  tran- 
script, the  clerk  must  send  up  the  whole  record. 

18  How.  110-126^  15  L.  Ed.  811,  JEOKEB  V.  MONTGOMEBT. 

AH  intercourse  or  conmumlcatlon  between  the  citisens  or  subjects  of 
nations  at  war  is  unlawful;  therefore  a  vessel  engaged  in  trading  with  an 
enemy  is  subject  to  condemnation,  both  as  to  herself  and  cargo. 

Approved  in  The  Benito  Estenger,  176  U.  S.  571,  44  L.  Ed.  598,  20  Sup. 
Ct.  490,  holding  proi)erty  engaged,  in  illegal  intercourse  with  enemy  is 
enemy's  property,  irrespective  of  citizenship  of  owner;  Hanger  v.  Abbott, 
6  Wall.  535|  18  L.  Ed.  941,  time  during  which  courts  of  rebellious  States 
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were  closed  by  citizens  of  loyal  States,  excluded  from  computation  of  time 
fixed  by  statute  of  limitations ;  Levy  v.  Stewart,  11  Wall.  250,  20  L.  Ed.  88» 
to  the  same  point ;  Burbank  v.  Conrad,  96  U.  S.  301,  24  L.  Ed.  726,  public 
enemies  in  hostile  territory  incompetent  to  transfer  or  accept  title  to  real 
property  situated  within  Federal  lines;  The  Bark  Hiawatha,  Blatcbf.  Pr. 
14,  Fed.  Cas.  6451,  citizens  of  the  United  States  levying  war  against  the 
government  are  enemies,  and  persons  abiding  within  authority  of  sach 
enemies  become  enemies  because  of  residence  ^  The  Peterhoff,  Blatchf.  Pr. 
514,  541,  Fed.  Cas.  11,024,  citizen  of  the  United  States,  residing  in  Texas, 
at  breaking  out  of  Rebellion,  must  be  r^arded  as  a  citizen  of  the  enemy's 
country;  Caldwell  v.  Southern  Express  Co.,  1  Flipp.  89,  Fed.  Cas.  2303, 
President's  proclamation  of  August  16,  1861,  merely  reiterated  existing 
laws  and  usages  of  war;  The  Parkhill,  18  Fed.  Cas.  1194,  vessel  engaged  in 
illegal  intercourse  with  enemy  deemed  enemy  property,  whether  belonging 
to  an  ally  or  a  citizen;  United  States  v.  One  Hundred  Barrels,  27  Fed. 
Cas.  293,  license  to  trade  obtained  through  error,  mistake  or  fraud  will 
not  prevent  forfeiture;  United  States  v.  One  Thousand  Seven  Hundred  and 
Fifty-six  Shares,  27  Fed.  Cas.  335,  27  Fed.  Cas.  336,  on  motion  to  strike 
out  inhabitants  of  rebellious  States  incapable  of  appearing  in  United 
States  court  as  claimants  of  libeled  property ;  Perkins  v.  Rogers,  35  Ind. 
145,  9  Am.  Rep.  655,  an  enemy  cannot  sue  in  any  of  the  courts  of  the 
hostile  belligerent  power;  Hennen  v.  Oilman,  20  La.  Ann.  242,  96  Am.  Dec. 
398,  contracts  with  persons  domiciled  within  Confederate  lines  are  null  and 
void;  Snell  v.  Dwight,  120  Mass.  16,  a  bill  in  equity  cannot  be  sustained 
for  an  account  of  profits  resulting  from  illegal  trading  with  inhabitants 
of  insurrectory  States;  Conley  v.  Burson,  1  Heisk.  149,  Confederate  notes 
passing  from  resident  within  Confederate  lines  to  attorney  in  faet  of  resi- 
dent of  loyal  State,  not  a  valid  and  legal  consideration;  The  Grapeshot, 

9  Wall.  133,  19  L.  Ed.  663,  holding  it  within  the  constitutional  authority 
of  the  President  to  establish  provisional  courts  in  rebellious  States;  The 
Steamer  Peterhoff,  Blatchf.  Pr.  497,  Fed.>  Cas.  11,024,  question  o{  witness' 
individual  loyalty  or  disloyalty  of  no  importance,  his  political  status  being 
that  of  an  enemy. 

Distinguished  in  Cohen  v.  New  York  Mut.  Life  Ins.  Co.,  50  N.  Y.  617, 

10  Am.  Rep.  527,  contract  of  life  insurance  entered  into  in  time  of  peace 
not  dissolved  by  war  between  the  States. 

Denied  in  Kershaw  v.  Kelsey,  100  Mass.  568,  97  Am.  Dec.  131,  lease  of 
plantation  in  rebel  State  by  resident  thereol  to  citizen  of  Massachusetts 
not  prohibited  by  law  of  nations  or  act  of  Congress. 

Interposition  of  neutral  port  through  which  property  Is  to  pass  between 
nations  at  war  does  not  prevent  confiscation. 

Approved  in  The  Bermuda,  3  Wall.  554,  18  L.  Ed.  206,  holding  destination 
of  blockade  runner  could  not  be  affected  by  transshipment;  The  Stephen 
Hart,  Blatchf.  Pr.  408,  Fed.  Cas.  13,364,  carriage  of  contraband  with  false 
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destination  works  condemnation  of  vessel  and  cargo;  The  Steamer  Peter-' 
hoff,  Blatchf.  Pr.  608,  Fed.  Cas.  11,024,  voyage,  illegal  in  its  inception, 
although  goods  were  to  be  carried  through  neutral  territory  and  trans- 
shipped from  neutral  port. 

StipulatioDs  in  charter-party,  statements  in  ship's  papers  and  written  in- 
stmctions  of  owners,  showing  that  destination  of  voyage  is  an  enemy's  port, 
are  snfflcient  to  sabject  vessel  and  cargo  to  seizure  and  condemnation  as  prise 
of  war. 

Approved  in  The  Schooner  Henry  Middleton,  Blatehf.  Pr.  122,  Fed.  Cas. 
6378,  where  master  of  vessel  knew  that  port  was  blockaded  and  ship's 
pa])ers  were  furnished  by  rebel  government  and  she  sailed  under  rebel 
flag,  vessel  and  cargo  subject  to  condemnation;  The  Schooner  A.  J.  View, 
Blatchf.  Pr.  143,  Fed.  Cas.  118,  condemning  vessel,  evidence  showing  mutual 
concurrence  of  owner  of  vessel  and  owner  of  cargo  to  violate  blockade; 
The  Schooner  Zavalla,  Blatchf.  Pr.  174,  Fed.  Cas.  18,203,  destruction  or 
spoliation  of  papers  not  explained  by  satisfactory  proof,  and  fact  of  the 
enemy's  property  of  the  prize,  supply  legal  cause  for  condemnation. 

Although  owner  of  vessel  was  ignorant  that  destination  of  voyage  was  to 
an  enemy's  port,  the  fate  of  the  vessel  most  be  decided  by  the  acts  of  those 
persons  having  her  in  charge. 

Approved  in  The  Schooner  Solidad  Cos.,  Blatchf.  Pr.  95,  Fed.  Cas.  13,164, 
master's  intention  presumed  to  be  known  and  acquiesced  in  by  owners 
W>n  board  vessel ;  The  Stephen  Hart,  Blatchf.  Pr.  417,  430,  Fed.  Cas.  13,364, 
owner  held  to  be  involved  in  illegality  of  parties  to  whom  he  gave  up 
entire  control  of  vessel ;  The  Springbock,  Blatchf.  Pr.  462,  Fed.  Cas.  13,264, 
condemning  vessel  and  cargo,  where  owner  placed  vessel  under  control 
of  master  who  carried  contraband  goods  to  enemy ;  The  Steamer  Peterhoff, 
Blatchf.  Pr.  549,  Fed.  Cas.  11,024,  to  the  same  point;  The  Adula,  89  Fed. 
358,  vessel,  owned  by  subject  of  neutral,  chartered  to  subject  of  enemy, 
with  full  power  of  control,  must  be  treated,  for  violation  of  blockade,  as 
enemy's  property;  The  Edward  Barnard,  Blatchf.  Pr.  123,  Fed.  Cas.  4291, 
where  neutral  owner  resided  in  enemy's  country,  vessel  employed  in  aid 
of  enemy  subject  to  forfeiture. 

It  is  the  captor's  duty  to  send  ptlse  to  home  port  fox  adjudication,  unless 
in  the  exercise  of  his  discretionary  powers  he  determines  it  impossihle  so  to 
do  consistently  with  the  public  interest. 

Approved  in  The  Schooner  Edward  Barnard,  Blatchf.  Pr.  122,  Fed.  Cas. 
4291,  holding  destruction  of  vessel  by  storm,  after  capture,  did  not  pre- 
vent Prize  Court  from  exercising  jurisdiction  over  captured  cargo;  The 
Schooner  Zavalla,  Blatchf.  Pr.  173,  Fed.  Cas.  18,203,' court  has  judicial 
cognizance  of  capture,  without  at  the  time  having  prize  within  its  terri- 
torial jurisdiction;  The  Joseph  H.  Toone,  Blatchf.  Pr.  231,  Fed.  Cas.  7541, 
assumed  by  court  that  reasonable  cause  existed  for  commanding  o£Sccr 
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^o  take  captured  vessel  directly  into  the  public  service;  Tbe  Ship  Thomas 
Watson,  Blatchf.  Pr.  121,  Fed.  Cas.  13,933,  although  in  cases  of  absolute 
necessity,  attendance  and  testimony  of  witnesses  may  be  dispensed  with, 
yet  adequate  proof  must  be  supplied. 

Libel  should  be  prosecuted  in  the  name  of  United  states,  and  not  in  the 
name  of  captor,  hut  where  no  objection  is  urged  below.  Supreme  Court  will 
not  pronounce  irregularity  fatal 

Cited  in  The  Santo  Domingo,  115  Fed.  447,  upon  question  of  republica- 
tion of  monition  in  prize  case;  United  States  v.  Huckabee,  16  Wall.  431, 
21  L.  Ed.  463,  holding  private  persons  other  than  mere  informers  cannot 
join  with  United  States  in  prosecuting  information  for  confiscation  of 
property. 

Miscellaneous.  Cited  in  Perkins  v.  Rogers,  35  Ind.  166,  9  Am.  Rep. 
673,  discussing  principles  applicable  to  military  occupation;  The  Prince 
Leopold,  Blatchf.  Pr.  90,  Fed.  Cas.  11,428,  practice  in  prize  proceedings 
governed  by  English  admiralty  rules. 

18  How.  126-134^  15  I*.  Ed.  334^  HAM  ▼.  STATE  OF  BOSSOTTBI. 

Imperfect  Spanish  title  in  Missouri  being  rejected  by  board  of  commis- 
sioners in  1811,  land  so  claimed  could  be  transferred  to  State  for  school  pur- 
poses and  was  so  transferred  by  act  of  Congress  of  1820,  and  subsequent 
confirmation  of  Spanish  claim  by  the  United  States  conferred  no  title. 

Cited  in  United  States  v.  Thomas,  151  U.  S.  583,  38  L.  Ed.  278,  14  Sup. 
Ct.  428,  as  to  nature  and  effect  of  grant  of  school  lands  where  title  is* 
encumbered  or  doubtful. 

Distinguished  in  United  States  v.  Morrison,  .240  U.  S.  202,  203,  60  L.  Ed. 
604,  606,  36  Sup.  Ct.  330,  extension,  by  authority  of  Congress,  of  Cascade 
Range  Forest  Reservation  did  not  except  sections  16  and  36  in  Or^on 
townships 'not  yet  surveyed;  Minnesota  v.  Hitchcock,  185  U.  S.  393,  46 
L.  Ed.  965,  22  Sup.  Ct.  658,  construing  land  grants  to  Minnesota,  and  hold- 
ing lands  included  in  Red  Lake  Indian  reservation  did  not  pass  to  State 
under  school  grant;  HoUister  v.  State,  9  Idaho,  15,  71  Pac.  543,  Idaho 
admission  act  does  not  restrict  right  of  eminent  domain  over  lands  granted 
to  State  by  that  act. 

Legal  meaning  of  "otherwise."    Note,  Ann.  Gas.  19160,  646. 

18  How.  135,  16  L.  Ed.  290,  QUTLD  ▼.  FBONTIK. 

Where  trial  by  Jury  is  waived  in  court  below,  and  there  Is  no  special  vsr- 
dlct  or  agreed  statement  of  facts  or  bill  of  ezceptionB  upon  a  point  of  law. 
Supreme  Court  cannot  review  judgment,  but  will  affirm  it,  since  no  error 
appears. 

Approved  in  United  States  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  75,  94 
C.  C.  A.  441,  in  action  by  Federal  government  against  railroad  for  violat- 
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ing  "twenty-eight  hour  law/*  relating  to  care  of  stock,  where  jury  trial 
^was  waived  no  question  of  fact  or  law  can  be  re-examined  in  appellate 
court ;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  734,  68  C.  C.  A. 
89,  where  special  finding  in  action  at  law  responds  only  to  part  of  issues, 
and  facts  found  are  not  decisfve  of  case,  new  trial  awarded ;  Belt  v.  United 
States,*  4  App.  D.  C.  31,  accused,  in  criminal  case,  may  waive  right  of  trial 
by  jury;  Kelsey  v.  Forsyth,  21  How.  88,  16  L.  Ed.  88,  affirming  judgment 
iv'here  both  matters  of  law  and  of  fact  having  been  submitted  to  court 
below,  bill  of  exceptions  brought  up  all  rulings  and  decisions;  Campbell 
V.  Boyreau,  21  How.  226,  16  L.  Ed.  96,  to  the  same  point;  Pomeroy  v. 
Bank  of  Indiana,  1  Wall.  604,  17  L.  Ed.  642,  affirming  judgment,  transcript 
being  neither  a  good  bill  of  exceptions,  agreed  statement  qf  facts  nor  a 
special  verdict;  Kearney  v.  Case,  12  Wall.  281,  20  L.  Ed.  396,  steps  pro- 
vided by  statute  to  secure  right  to  review  findings  of  court  not  having 
been  taken,  judgment  affirmed;  Oilman  v.  Illinois  &  Miss.  Tel.  Co.,  91 
U.  S.  614,  23  L.  Ed.  409,  proceedings  not  having  been  in  accordance  with 
act  of  March  3,  1865,  only^rulings  excepted  to  during  progress  of  trial  could 
be  examined ;  Bond  v.  Dustin,  112  U.  S.  606,  28  L.  Ed.  836,  5  Sup.  Ct.  297, 
record  not  showing  stipulation  waiving  jury  trial,  court  cannot  review 
rulings  or  questions  of  law  growing  out  of  evidence;  Rogers  ,v.  United 
States,  141  U.  S.  555,  35  L.  Ed.  856,  12  Sup.  Ct.  94,  Circuit  Court  could  not 
properly  consider  any  matter  raised  by  bill  of  exceptions,  there  being 
no  jury  trial  nor  agreed  statement  of  facts;  Blair  v.  Allen,  3  Dill.  108, 
Fed.  Cas.  1483,  rulings  and  judgments  of  District  Court  in  actions  at  law 
can  only  be  re-examined  and  revised  by  the  Circuit  Court,  in  mode  which 
obtained  before  statute  of  March  3,  1865;  Town  of  Lyons  v.  Lyons  Nat. 
Bank,  19  Blatchf.  284,  8  Fed.  372,  Circuit  Court  refusing  to  consider  bill 
of  exceptions  where  facts  were  found  by  District  Court  without  a  jury; 
Doty  V.  Jewett,  22  Blatchf.  67,  19  Fed.  338,  to  the  same  effect.  Also  Wear 
v.  Mayer,  2  McCrary,  174,  6  Fed.  660,  and  Duncan  v.  Atchison,  T.  So  S.  F. 
R.  R.  Co.,  72  Fed.  810,  19  C.  C.  A.  202,  alleged  errors  in  rulings  of  Circuit 
Court  in  action  at  law  without  a  jury  cannot  be  re-examined  In  Circuit 
Court  of  Appeals  unless  record  shows  written  stipulation  waiving  jury  trial ; 
Lynch  v.  Grayson,  7  N.  M.  35,  36,  32  Pac.  152,  where  jury  is  waived  below, 
the  State  Supreme  Court  shall  not  decide  on  weight  of  evidence  given,  but 
on  the  sufficiency  of  facts  found;  Hudson  v.  Charleston,  C.  &  C.  R.  R.  Co., 
55  Fed.  256,  discussing  extent  and  character  of  evidence  that  may  be  put 
in  record. 

Modified  in  Flanders  v.  Tweed,  9  Wall.  429,  431,  19  L.  Ed.  679,  680,  the 
case  being  an  important  one  and  intended  by  both  parties  to  be  carried  to 
the  Supreme  Court  for  re-examination,  judgment  was  reversed  and  cause 
remanded. 

Explained  in  Clement  v.  Phenix  Ins.  Co.,  7  Blatchf.  57,  Fed.  Cas.  2882, 
where  action  at  law  is  tried  under  fourth  section  of  act  of  March,  1865, 
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it  is  discretionary  with  the  court  to  make  either  a  general  or  a  special 
finding. 

18  How.  136-137,  15  L.  ZKl.  290,  BAVIQKAjC  ▼.  QABRISOK. 

Whether  or  not  lot  and  conditions  came  within  pnrview  of  act  of  1812, 
confirming  titles  to  out-lots  in  St.  Louis,  Missouri,  upon  certain  conditions,  are 
questions  for  jury,  and  neglect  to  procure  survey  and  location,  under  act  of 
1824,  did  not  Impair  or  forfeit  title  acquired  under  act  of  1812. 

Approved  in  Schools  v.  Risley,  10  Wall.  116,  19  I*.  Ed.  858,  holding 
instructions  sufficient  to  present  whole  controversy  to  consideration  o£ 
jury;  Tyler  v.  Wells,  2  Mo.  App.  538,  act  of  1812  conveyed  a  complete 
title;  Bunnel  v.  Stoddard,  4  Fed.  Gas.  669,  arguendo. 

18  How.  137-143,  15  L.  Ed.  318,  PABKEE  v.  OVEBMAN.  ^ 

Proceedings  to  quiet  title  instituted  by  purchaser  at  Judicial  sale.  In 
accordance  with  local  statute,  authorizing  publication  of  notice  tn  newspaper, 
may  be  removed  to  the  United  States  Circuit  Court,  and  Judgment  or  decree 
operates  as  a  bar  against  persons  claiming  by  reason  of  informality  or  Illegality 
connected  with  sale,  as  provided  by  State  law. 

Approved  in  Williams  v.  American  Assn.,  197  Fed.  508,  118  C.  C.  A. 
1,  suit  to  reform  deed  and  quiet  title  to  lands  is  one  ''for  lands"  within 
code,  and  statute  of  limitations  cannot  be  pleaded  by  defendant  never  in 
possession;  American  Assn.  v.  Williams,  166  Fed.  23,  24,  93  C.  C.  A.  \ 
Tennessee  statute  authorizing  reformation  of  deeds  by  courts  of  law  does 
not  deprive  equity  of  jurisdiction  to  reform  grants  containing  misdescrip- 
tion, where  error  does  not  appear  upon  face  of  instrument;  Thomas  v. 
Lawson,  21  How.  342,  16  L.  Ed.  86,  holding  record  of  such  decree  rendered 
by  Statfe  court  conclusive  when  produced  in  Circuit  Court ;  Amdt  v.  Griggs, 
134  U.  S.  324,  33  L.  Ed.  921,  10  Sup.  Ct.  560,  State  law  may  provide  that 
nonresident  defendant  to  suit  affecting  title  to  real  estate  may  be  brought 
into  court  by  publication;  Worthen  v.  Ratcliffe,  42  Ark.  344,  decree  is 
conclusive  against  absent  claimant  as  well  as  against  any  who  may  con- 
test petitioner's  right;  Duke  v.  State,  56  Ark.  499,  20  S.  W.  604,  court  had 
jurisdiction  to  condemn  lands  to  sale  under  statute;  Chaunc^y  v.  Wass, 
35  Minn.  20,  30  N.  W.  834,  jurisdiction  of  court  to  enforce  payment  of 
taxes  against  real  estate  not  aiTected  by  fact  that  taxes  on  particular  tract 
have  been  paid;  Wehrman  v.  Conklin,  155  U.  S.  324,  39  L.  Ed.  172,  15 
Sup.  Ct.  132,  enlarged  equity  jurisdiction  authorized  by  State  law  can 
only  be  exercised  by  Federal  courts  subject  to  right  to  jury  trial,  and 
where  there  is  no  plain,  adequate  and  complete  remedy  at  law;  Spitley 
V.  Frost,  5  McCrary,  51,  15  Fed.  306,  final  orders  "We  res  ad  judicata,  and 
binding  upon  the  parties  unless  reversed;  Bonnell  v.  Roane,  20  Ark.  120, 
as  to  subject  of  statute ;  dissenting  opinion  in  Chaunoey  v.  Wass,  35  Minn. 
32,  30  N.  W.  840,  arguendo. 
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'^CitlzenBhlp"  and  "resldeiice*'  are  not  synonymoiu  tenoa,  therefore  alle- 
gation tliat  petitioners  are  residents  in  another  State  not  saffident. 

Approved  in  Steigleder  v.  McQuesten,  198  U.  S.  143,  49  L.  E<L  988,  25 
Sup.  Ct.  616,  passing  on  question  of  jurisdiction  tly)ugh  motion  to  dismiss 
merely  charged  that  parties  were  residents  of  same  state ;  Reckling  V.  Mc- 
Kinstry,.  185  Fed.  843,  where  defendant's  acts  show  intention  of  per- 
manently residing  in  State,  affidavit  of  nonintcntion  to  become  citizen  in- 
sufficient to  prevent  removal  to  Federal  court;  Harding  v.  Standard  Oil 
Co.,  182  Fed.  426,  allegation  of  residence  in  California  by  citizen  of  Illi- 
nois temporarily  residing  in  California  is  not  allegation  of  citizenship 
required  to  support  removal  petition;  Atchison  etc.  Ry.  Co.  v.  Frederick- 
son,  177  Fed.  207,  101  C.  C.  A.  376,  allegation  that  defendant  in  •  error 
was  inhabitant  of  California  is  not  allegation  of  citizenship  for  purpose 
pf  giving  Federal  court  jurisdiction;  Irving  v.  Smith,  132  Fed.  207,  alle- 
gation in  removal  petition  that  defendant  is  citizen  of  State  other  than 
that  in  which  suit  is  i>ending  is  not  equivalent  to  allegation  that  be  is 
nonresident  of  that  State;  Eisele  v.  Oddie,  128  Fed.  945,  holding  where 
plaintiff  brought  suit  in  Federal  court  in  Nevada  against  citizen  of  that 
State,  and  alleged  that  he  was  resident  of  California,  and  testified  that  he 
had  gone  to  Nevada  for  his  health  but  intended  to  return,  and  considered 
California  his  home,  diverse  citizenship  sufficiently  established;  Illinois 
Life  Ins.  Co.  v.  Shenehon,  109  Fed.  675,  determining  citizenship  where 
party  went  to  another  State  temporarily;  Thomas  v.  National  Bank  of 
D.  0.  Mills,  106  Fed.  438,  45  C.  C.  A.  407,  holding  allegation  of  residence 
is  not  equivalent  to  citizenship;  Robertson  v.  Cease,  97  U.  S.  648,  24 
L.  Ed.  1D58,  holding  citizenship  and  not  simply  residence  must  be  shown 
by  record ;  Denny  v.  Pironi,  141  U.  S.  124,  35  L.  Ed.  658,  11  Sup.  Ct.  967, 
this  fault  cannot  be  cured  by  making  averment  in  a  remittitur  by  plaintiff 
of  a  portion  of  judgment;  Glover  v.  Shepperd,  11  Biss.  577,  15  Fed.  836, 
permitting  defendants  to  amend  petition;  Merchants'  Bank  v.  Brown,  4 
Woods.  264,  17  Fed.  161,  dismissing  cause  removed  from  State  court  with- 
out averment  of  diverse  citizenship;  Purcell  v.  British  Land  &  Mortgage 
Co.,  42  Fed.  467,  a  corporation  organized  under  laws  of  a  foreign  country, 
by  doing  business  in  a  State,  does  not  thereby  become  a  resident  thereof 
so  as  to  defeat  right  to  remove  cause  to  Federal  courts;  Overman  Wheel 
Co.  V.  Pope  Mfg.  Co.,  46  Fed.  578,  diverse  citizenship  sufficiently  estab- 
lished where  record  shows  defendant  corporation  was  organized  under 
laws  of  another  State;  Wilson  v.  Smith,  66. Fed.  83,  citizenship  of  executor 
by  State  in  which  he  is  a  citizen,  and  not  by  State  in  which  letters  are 
taken  out;  Bishop  v.  Averill,  76  Fed.  387,  the  fact  that  defendants  have 
removed  to  a  foreign  country  does  not  make  them  citizens  thereof  for  the 
purpose  of  conferring  jurisdiction  upon  Federal  courts;  Egerton  v.  Starin, 
91  Fed.  932,  original  writ  describing  plaintiff  as  *'of  said  New  Haven" 
does  not  estop  him  from  showing  that  he  is  a  citizen  of  New  York;  Qrock 
vn,  Doyle,  18  Fla.  173,  allegation  that  petitioners  were  "residents"  of  an- 
other State  does  not  show  right  to  removal  of  cause  to  Federal  court; 
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Stafford  v.  Hightower,  68  Ga.  398,  application  for  removal  showing  that 
plaintiff  was  a  citizen  of  Alabama  and  defendant  of  southern  district  of 
Geoi^a,  was  suflScient;  Cleveland  etc.  Ry.  Co.  v.  Monaghan,  140  HI.  485, 
30  N.  E.  871,  petition %not  showing  diverse  citizenship  does  not  justify 
removal  of  a  cause;  Delaware  Rd.  Construction  Co.  v.  Davenport  &  St. 
P.  R.  R.  Co.,  46  Iowa,  415,  to  the  same  effect;  State  v.  Judge,  23  La.  Ann. 
29,  an  appeal  will  lie  where  application  to  remove  cause  has  been  granted; 
Martin  v.  Coons,  24  La.  Ann.  171,  record  or  affidavit  not  showing  diverse 
citizenship,  cause  was  improperly  removed;  Pechner  v.  Phoenix  Ins.  Co., 
65  N.  Y.  201,  petition  must  allege  diverse  citizenship  at  the  commencement 
of  the^  action ;  Herndon  v.  Lancashire  Ins.  Co.,  107  N.  C.  194,  10  L.  B.  A. 
55,  12  S.  E.  241,  it  cannot  be  inferred  that  the  purpose  was  to  allege 
citizenship,  and  not  mere  residence;  Cummings  v.  Wingo,  31  S.  C.  435, 

10  S.  E.  110,  statute  and  rule  of  court  permitting  security  for  costs  to  be 
required  from  nonresidents  not  in  conflict  with  article  IV,  section  2,  of 
the  Federal  Constitution;  Sharon  v.  Hill,  11  Sawy.  298,  26  Fed.  342, 
and  Fales  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  32  Fed.  678,  corporations  are 
citizens  of  the  State  under  the  laws  of  which  they  were  created  and  can- 
not acquire  a  residence  by  engaging  in  business  in  another  State;  Stinson 
V.  St.  Paul,  S.  &  T.  F.  R.  R.  Co.,  20  Minn.  494,  act  of  Congress  of  March, 
1867,  relating  to  removal  of  causes,  has  no  application  to  a  controversy 
between  citizen  of  State  and  an  alien. 

Distinguished  in.  Riddle  v.  New  York,  L.  E.  &  W.  R.  R.,  39  Fed.  291, 
a  corporation  carrying  on  business  in  another  State  is  an  inhabitant 
thereof  within  act  of  Congress  of  March  3,  1887,  and  is  suable  in  Cireidt 
Court  of  that  district. 

Record  having  been  amended  so  as  to  show  condiislvely  the  dtlKenalilp 
of  the  parties,  the  Bnpreme  Court  has  Jurisdiction. 

Approved  in  Kinney  v.  Columbia  Savings  etc.  Assn.,  191  U.  S.  78,  82, 
48  L.  Ed.  103,  24  Sup.  Ct.  30,  holding  where  removal  of  petition,  otherwise 
sufficient,  contains  general  averment  of  diverse  citizenship,  with  specific 
and  full  averments  of  defendant's  citizenship  and  requisite  diverse  citizen- 
ship of  plaintiff  may  also  be  inferred  from  record.  Circuit  Court  may, 
before  trial  on  merits,  permit  amendment  of  petition  by  addition  of  specific 
averments  of  plaintiff's  citizenship;  Wilbur  v.  Red  Jacket  Consol.  Coal 
etc.  Co.,  153  Fed.  663,  664,  petition  for  removal  amended  to  show  juris- 
diction of  Federal  court,  where  counsel  erroneously  stated  citizenship  of 
plaintiff  through  misinformation;  Deford  v.  Mehaffy,  13  Fed.  487,  holding 
defect  in  removal  bond  may  be  cured  by  amendment;  Glover  v.  Shepperd, 

11  Biss.  578,  15  Fed.  837,  permitting  petition  for  removal  to  be  amended 
so  as  to  show  diverse  citizenship. 

Questioned  in  Freeman  v.  Butler,  39  Fed.  5,  where  neither  petition  nor 
record  show  diverse  citizenship,  a  Federal  court  cannot  allow  petition  ^ 
be  amended  so  as  to  give  it  jurisdiction. 
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ArkaBBM  statute  enactliig  that  deed  aball  l>e  considered  as  "saAcient" 
evidence  of  antliority  for  sale,  description  of  land  and  purchase  price,  the  term 
"snfllcient''  is  used  as  a  synonym  for  prima  fade. 

Approved  in  Tyler  v.  Court  of  R^stration,  175  Mass.  76,  66  N.  E. 
814,  upholding  Stats.  1898,  c.  662,  providing  for  cutting  off  adverse  in- 
terests in  land  of  unknown  claimants  by  publication  of  notice  to  whom 
it  may  concern;  Robinson  v.  Bailey,  26  Fed.  221,  in  action  to  quiet  title, 
defendant  must  show  that  he  has  a  title  or  interest  in  land  before  he  can 
question  validity  of  presumptive  tax  title;  Hunt  v.  McFadgen,  20  Ark. 
284,  collector's  deed  prima  facie  evidence  of  recital  therein. 

Where  sherilT  did  not  file  his  oath  as  assessor  within  time  required  by 
law,  his  office  became  ipso  facto  vacated,  and  any  assessment  made  by  him 
was  void  and  could  not  be  the  foundation  for  a  legal  sale. 

Approved  in  Commercial  Bank  of  Augusta  v.  Sandford,  103  Fed.  100, 
holding  tax  sale  not  unlawful  because  made  by  person  acting  as  deputy 
with  approval  of  sheriff,  although  appointment  not  confirmed  as  required 
by  law ;  Kalbf us  v.  Siddons,  42  App.  D.  C.  316,  arguendo ;  Martin  v.  Bar- 
bour, 140  U.  S.  644,  35  L,  Ed.  649,  11  Sup.  Ct.  948  (affirming  34  Fed.  704, 
706),  holding  tax  title  illegal  where  oath  prescribed  by  statute  was  not 
taken  by  assessor  or  indorsed  on  assessment-books;  Morse  v.  South,  80 
Fed.  213,  no  title  passed  by  tax  sale  where  assessment  was  illegal;  Clark 
V.  Town  of  Noblesville,  44  Ind.  86,  levy  made  by  board  of  trustees  after 
expiration  of  legal  time  was  void;  State  v.  Mayor,  36  N.  J.  L.  193,  setting 
aside  illegal  assessment  and  all  proceedings  thereunder;  Turner  v.  Smith, 
18  Gratt.  836,  837,  commissioners  having  no  authority  to  sell  land  for 
taxes  for  less  than  two-thirds  of  its  assessed  value,  sale  was  void;  Sharp- 
leigh  V.  Surdam,  1  Flipp.  484,  Fed.  Cas.  12,711,  holding  tax  deed  could 
be  avoided  only  by  proof  of  nonconformance  with  statute;  dissenting 
opinion  in  Kinsworthy  v.  Mitchell,  21  Ark.  157,  power  given  to  assessor 
must  be  pursued  strictly;  dissenting  opinion  in  Dowling  v.  Smith,  9  Md. 
276,  majority  holding  clerk's  office  not  forfeited  by  failure  to  give  re- 
quired bond,  but  only  upon  conviction  of  "willful  neglect  of  duty  in 
office." 

Denied  in  Moore  v.  Turner,  43  Ark.  249,  holding  failure  of  tax  collector 
to  take  oath  required  by  law,  no  ground  for  quashing  assessment;  Scott 
V.  Watkina,  22  Ark.  569,  Twombly  v.  Kimbrough,  24  Ark.  474,  and  Bosely 
V.  Woodruff  County  Court,  28  Ark.  312,  all  arguendo. 

18  How.  143-149»  15  I*.  Ed.  304,  BI0HABD8  v.  HOUIES. 

Where  deed  of  trust  empowers  trustee  to  sell  in  case  of  any  default  in 
payment  of  any  part  of  debt  and  interest,  trustee  can  sell  property  if  first 
year's  interest  Is  not  paid  when  due,  although  deed  does  not  describe  interest 
as  being  annual,  nor  fix  rate  of  interest. 

Approved  in  Wheeler  v.  McBlair,  6  App.  D.  C.  381,  where  deed  of  trust 
to  seeure ,  principal  note  and  series  of  interest  notes  stipulates  for  sale 

IV— «4 
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upon  default  in  payment  or  any  installment  of  interest,  default  in  pay- 
ment of  first  interest  note  justifies  sale;  Hawkinson  v.  Banaghan,  203 
Mass.  594,  89  N.  E.  1056,  provision  that  upon  default  grantee  may  sell 
premises  and  retain  sums  secured  then  or  thereafter  payaKle  did  not 
constitute  agreement  to  make  all  installments  payable  upon  default  in 
payment  of  one ;  Bangs  v.  Fallon,  179  Mass.  88,  60  N.  E.  405,  holding  where 
mortgage  specifies  no  rate  of  interest  except  by  reference  to  note,  mort- 
gagor is  liable  for  interest  according  to  note;  Gri£Sn  v.  Jones,  45  Okl. 
319,  147  Pac.  1029,  mortgage  to  secure  several  notes,  making  no  provision 
to  accelerate  maturity  of  notes  by  reason  of  default  in  payment  of  one 
or  more  notes,  cannot  be  foreclosed  upon  such  default;  Black  v.  Reno, 
59  Fed.  921,  where  mortgage  was  given  to  secure  payment  of  two  notes, 
holder  might  foreclose  without  waiting  for  maturity  of  second  note; 
Ricketson  v.  Richardson,  19  Cal.  351,  wliere  mortgage  recited  that  mort- 
gage notes  bore  interest,  subsequent  encumbrancer  chai^eable  with  notice 
that  such  interest  was  at  conventional  rate;  Winchell  v.  Coney,  54  Conn. 
28,  ,6  Atl.  356,  note  need  not  be  described  with  entire  accuracy  in  condi- 
tion of  mortgage  given  to  secure  it;  Pope  v.  Durant,  26  Iowa,  240,  where 
terms  of  mortgage  so  stipulate,  the  right  to  foreclose  for  the  nonpay- 
ment of  interest  or  accruing  taxes  exists ;  Kimball  v.  Cotton,  58  N.  H.  516, 
payment  of  interest  when  due  secured  by  mortgage  as  well  as  payment 
of  principd  at  maturity ;  Scheibe  v.  Kennedy,  64  Wis.  567,  569,  25  N.  W. 
647,  648,  mortgage  conditioned  for  payment  of  ascertain  sum,  with  interest, 
may  be  foreclosed  by  failure  to  pay  interest  and  terms  of  note  are  im- 
])orted  into  mortgage;  Union  Institution  v.  Boston,  129  Mass.  96,  87 
Am.  Rep.  316,  question  whether  one  taking  land  subject  to  mortgage  could 
redeem  land  withont  paying  interest  according  to  stipulations  in '  note 
raised  but  not  decided. 

Distinguished  in  Fiye  v.  Shepherd,  173  Mo.  App.  208,  158  S.  W.  719, 
note  payable  in  five  years,  with  interest  at  eight  per  cent  per  annum  to  be 
added  to  principal,  if  unpaid,  does  not  provide  for  payment  of  interest 
annually,  and  failure  to  pay  interest  does  not  authorize  foreclosure  of 
mortgage  according  to  stipulation  to  foreclose  if  note  not  paid  according 
to  tenor;  Hinrichs  v.  Brady,  23  S.  D.  255,  121  N.  W.  779,  purchaser  of 
land  relying  upon  constructive  notice  given  by  mortgage  that  note  bore 
interest  at  six  per  cent  and  having  no  actual  knowledge  that  rate  in  note 
was  twelve  per  cenT;  could  not  be  required  to  pay  greater  rate  than  named 
in  mortgage. 

Power  of  trustee  under  deed  of  trust,  to  sell  at  public  auction,  after  cer- 
tain public  notice,  includes  the  power  to  regularly  adjourn  sale  to  a  different 
time  and  place,  when  it  shall  seem  to  him  necessary  to  to  do  in  order  to  obtain 
fair  auction  price  for  property. 

Approved  in  Nichols  v.  Nichols,  192  Ala.  210,  68  South.  187,  power 
to  sell  mortgaged  property  included  power  to  i>ostpone  advertised  sale  for 
reasonable  period  without  new  thirty  days'  publication;  Fowler  v.  Ti^lor, 
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8  Maekey  (19  D.  C),  468,  trustee's  sale  of  property  for  default  in  pay- 
ment of  debt  for  inadequate  price  at  late  hour  of  winter  day  vacated  for 
unfairness;  Crutchfield  v.  Hewett,  2  App.  D.  C.  386,  trustees  had  power 
upon  notice  given  to  postpone  sale,  and  advertisement  for  time  required 
for  original  notice  is  not  necessary;  Ferebee  v.  Sawyer,  167  N.  C.  202, 
L.  B.  A.  1916B,  640,  83  S.  E  18,  postponement  four  times  of  foreclosure 
sale  of  mortgaged  land  with  insufficient  notice  renders  sale  invalid ;  Beacon 
Hill  Land  Co.  v.  Bowen,  33  R.  I.  413,  82  Atl.  85,  where  limit  of  bidding 
at  advertised  place  of  sale  had  been  reached,  adjournment  of  place  of 
sale,  with  notice  to  all  present,  in  order  to  secure  higher  bid  does  not 
justify  setting  aside  sale;  Gager  v.  Henry,  5  Sawy.  248,  Fed.  Cas.  5172, 
where  sale  adjou^ed  four  weeks,  for  good  cause,  was  duly  confirmed  by 
court,  the  same  was  valid,  though  statute  forbid  adjournment  for  more 
than  one  week  at  a  time;  In  re  Mott,  6  Fed.  690,  sale  not  invalid  merely 
because  made  at  time  to  which  it  was  adjourned  by  assignee;  Hosmer  y^ 
Sargent,  8  Allen,  99,  85  Am.  Dec.  683,  mortgagee  in  mortgage  of  personal 
property  has  right  to  adjourn  sale  from  time  to  time,  without  doing  so 
through  agency  of  licensed  auctioneer  or  giving  new  notice;  Dexter  v, 
Shepard,  117  Mass.  485,  under  mortgage  containing  power  of  sale,  mort- 
gagee has  right,  in  the  exercise  of  a  reasonable  discretion,  to  adjourn  sale 
from  time  to  time;  Noland  v.  Barrett,  122  Mo.  193,  48  Am.  St.  Bep.  579, 
26  S.  W.  695,  administrator's  sale  not  rendered  void  by  adjournment;  Rey- 
nolds V.  Hoxsie,  6  R.  I.  468,  sale  after  being  twice  adjourned  for  purpose 
of  correcting  mistakes  in  advertisement,  held  valid;  Judge  v.  Booge,  47 
Mo.  551,  arguendo,  where  purchaser  at  trustee's  sale  refused  to  complete 
contract,  it  was  improper  for  trustee  to  resell  on  same  day;  dissenting 
opinion  in  Morriss  v.  Virginia  State  Ins.  Co.,  90  Va.  379,  18  S.  E.  846,  ma- 
jority holding  debtor's  wishes  should  govern  as  to  place  of  sale,  and  sale 
by  parcels. 

Distinguished  in  Simmons  v.  Baynard,  30  Fed.  536,  where  sale  was  made 
on  day  set,  but  purchaser  failed  to  comply  with  his  bid,  a  second  sale 
was  void. 

Denied  in  Thornton  v.  Boyden,  31  III.  207,  deed  requiring  thirty  days* 
notice  to  be  given,  sale  could  not  be  adjourned  for  a  less  number  of  days; 
Patten  v.  Stewart,  26  Ind.  397,  it  is  not  proper  to  give  oral  notice  of  ad- " 
joumment  to  another  day,  after  dissolution  of  injunction  to  sell  without 
a  new  publication. 

Power  of  officer  to  adjourn  sale.    Notes.  26  Am.  Dec.  587,  638;  45 

Am.  Dec.  684. 
Adjournment  of  execution  and  judicial  sales.    Note,  97  Ahl  St.  Itep. 

659. 

Sales  and  conveyances  by  trustees.  '  Note,  19  Am.  St.  Itep.  291. 

Sufficiency  of  notice  of  postponement  of  judicial  sale.    Note,  L.  B.  A. 
1915B,  64L 
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Oreditor  for  whose  benefit  Bale  under  deed  of  troBt  U  made  may  anfhorize 
auctioneer  to  make  bid  for  him  of  a  certain  amount,  and,  if  antbority  is  fairly 
used,  tbe  sale  cannot  be  avoided. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  932,  933,  7  L.  B.  A.  (N.  S.) 
1094,  77  C.  C.  A.  179,  pledgee  may  purchase  where  sale  conducted  by 
master;  Etna  Coal  etc.  Co.  v.  Marting  Iron  etc.  Co.,  127  Fed.  39,  61  C.  C.  A. 
396,  holding  where  bondholders  secured  by  mortgage  authorized  trustee 
to  bid  for  property  full  amount  of  debt,  with  interest,  taxes  and  costs 
owing  to  such  bondholders,  such  bidding  by  trustees,  which  enhanced  value 
o^  property  and  encouraged  competition,  did  not*invalidate  sale;  Deck  v. 
Whitman,  96  Fed.  879,  holding  Federal  courts  will  follow.  State  practice 
in  foreclosure  to  direct  sale  by  master,  and  when  sale  upon  report  is  con- 
firmed to  order  conveyance  by  master;  McMuUan  v.  Harris,  110  6a.  83, 
78  Am.  St.  Rep.  103,  35  S.  E.  338,  upholding  agreement  between  person 
entitled  to  proceeds  and  third  party,  whereby  latter  is  to  bid  up  to  cer- 
tain figure,  and  if  property  is  knocked  down  to  him,  it  will  be  taken  off 
his  hands ;  Bailey  v.  Hendrickson,  25  N.  D.  518,  519,  Ann.  Gas.  1915G,  739, 
143  N.  W.  141,  where  mortgagee  submits  bid  for  certain  sum  in  writins? 
and  no  one  bids  more,  sale  cannot  be  avoided  in  absence  of  unfair  prac- 
^tice ;  Smith  v.  Black,  115  U.  S.  315,  29  L-  Ed.  401,  6  Sup.  Ct.  54,  holdins: 
{creditor  under  deed  of  trust  not  disqualified  from  becoming  purchaser  at 
sale;  Black  v.  Caldwell,  83  Fed.  884,  mortgagee  has  right  to  become  pur- 
chaser at  sale  made  by  order  of  court;  Stocks  v.  Young,  67  Ala.  345,  sale 
to  creditor  under  trust  deed  valid,  no  fraud,  unfairness  or  inadequacy 
of  price  being  shown ;  Felton  v.  Le  Breton,  92  Cal.  467,  28  Pac.  493,  bene- 
ficiary under  deed  of  trust  may  purchase  at  sale  in  pursuance  of  trust; 
Lee  V.  Fox,  113  Ind.  105,  14  N.  E.  892,  mortgagee  of  personal  property 
not  within  rule  prohibiting  trustee  from  purchasing  at  his  own  sale,  pro- 
vided he  acts  fairly ;  Elliott  v.  Wood,  45  N.  Y.  79,  where  parties  stipulated 
in  mortgage  with  power  to  sell  that  mortgagee  might  purchase  at  sale, 
such  sale  to  mortgagee  was  valid;  Hyde  v.  Warren,  46  Miss.  28,  raising 
but  not  deciding  question  whether  mortgagee  has  power  to  purchase  at 
his  own  sale. 

Distinguished  in  Thornton  v.  Irwin,  43  Mo.  165,  where  mortgagee  pur- 
chased property  through  interposition  of  third  party,  the  sale  wks  void- 
able; Hull  V.  Voorhis,  45  Mo.  559,  executor  cannot  purchase  at  his  own 

sale. 

Denied  in  Very  v,  Russell,  65  N.  H.  649,  23  Atl.  523,  holding  mortgagee 
I  under  mortgage  with  power  of  sale  cannot  be  a  purchaser  at  sale. 
1        Right  of  auctioneer  or  officer  conducting  sale  to  bid.    Note,  20  Ji.  R.  A. 

!  508. 

Anctioneer  of  sale  under  deed  6f  trust  could  not  undertake  to  pnrchaa^ 
property  for  judgment  creditor  at  the  least  price  at  wbicb  it  could  be  ob- 
tained; such  agency  would  be  inconsistent  with  bis  relation  to  the  seller,  and 
with  the  faithful  discharge  of  his  duty. 
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Approved  in  Pewabie  Mining  Co.  v.  Mason,  146  U.  S.  362,  36  L.  Ed.  786, 
12  Snp.  Ct.  890,  holding  sheriff  not  the  agent  of  either  party,  and  either 
might  bid  without  leave  of  court. 

Power   of  officials  to   act,  as  determined  by   place  of  performance. 
Note,  33  L.  B.  A.  96. 

Assignor  of  note  as  indorser.    Note,  36  L.  B.  A.  119. 

18  How.  150-158,  15  L.  Ed.  320,  JONES  V.  JOHNSTON. 

Where  the  deeds  of  adverse  claimants  to  land  both  refer  to  recorded  plat 
for  description,  evidence  showing  that  this  plat  differed  from  the  original  Is 
not  admissible;  bat  this  description  by  reference  is  condusive  upon  parties, 
though  plat  does  not  conform  to  requirement  of  statutes.  If  deeds  are  errone- 
ous, they  may  be  reformed  by  chancery  proceedings. 

Approved  in  Wilson  v.  Chicago  Lumber  etc.  Co.,  143  Fed.  712,  74  C.  C.  A. 
529,  construing  deed  referring  to  map  for  location  of  line  of  river-bed; 
Olson  Land  Co.  v.  Seattle,  76  Wash.  145,  136  Pac.  119,  dedication  of  land 
for  street  evidenced  by  recorded  plat  cannot  be  contradicted  by  parol; 
Banks  v.  Ogden,  2  Wall.  68,  17  L.  Ed.  821,  holding  plat  of  addition  to  a 
town,  not  executed,  acknowledged  and  recorded  in  conformity  with  statute, 
operates  as  dedication  of  streets  to  public  use,  but  not.  as  conveyance  in 
fee;  New  Hampshire  Land  Co.  v.  Tilton,  19  Fed.  77,  valid  deed  does  not 
become  void  because  plat  referred  to  therein  has  been  lost ;  Hunt  v.  Wright, 
47  N.  H.  402,  93  Am.  Dec.  455,  grantees  under  common  deed  providing 
that  property  should  be  held  in  common  without  partition  or  division 
estopped  as  against  others  from  demanding  partition;  Wilhelm  v.  Burley- 
son,  106  N.  C.  387,  11  S.  £.  592,  evidence  of  where  creek  ran  before  it 
was  made  a  boundary  between  lands  not  admissible. 

Reformation  of  contracts.    Note,  65  Am.  St.  Rep.  508,  509. 

Belief    from    mistake  of   law  as  to  effect  of    instrument.    Note,  28 
L.  B.  A.  (N.  S.)  900. 

If  deeds  are  ecroneous,  they  may  be  reformed  in  chancery  proceedings. 
Approved  in  MeClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  82, 105  C.  C.  A. 
368,  deed  giving  definite  boundaries  for  tract  of  land  and  containing  no 
evidence  of  mistal^e  except  that  survey  did  not  give  quantity  of  land  called 
for  cannot  be  reformed. 

Water  line,  though  it  may  gradually  and  imperceptibly  change,  is  Just  as 
iized  a  houndary,  in  the  eye  of  the  law,  as  a  permanent  object. 

Approved  in  Sherwin  v.  Bitzer,  97  Minn.  257,  106  N.  W.  1048,  transfer 
of  government  lot  abutting  on  lake  by  number  of  government  survey  with- 
out restricting  words  conveys  all  land  which  has  become  part  of  lot 
by  recession  of  lake;  Montgomery  v.  Shaver,  40  Or.  247,  66  Pac.  924, 
holding  riparian  owner  authorized  to  construct  wharf  cannot  extend  wharf 
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in  .front  of  lands  of  adjoining  riparian  owner;  Jefferis  v.  East  Omaha 
Land  Co.,  134  U.  S.  196,  33  L.  E^  878,  10  Sup.  Ct.  523  (affirming  40  Fed. 
392),  holding  deed  conveying  lot  by  number  conveys  land  up  to  shifting 
water  line;  Indianapolis  Water  Co.  v.  American  Strawboard  Co.,  53  Fed. 
974,  holding  riparian  rights  depend  upon  ownership  of  land  contiguous 
to  and  touching  upon  the  water. 

Qrantee  can  acquire  by  his  deed  only  the  lands  described  in  it  by  metes 
.and  bounds  and  with  sufficient  certainty  to  enable  a  person  of  reasonable 
skill  to  locate  it,  and  cannot  acquire  lands  outside  of  the  description  by  way 
of  appurtenance  or  accession. 

Approved  in  McClure  v.  Glady  Fork  Lumber  Co.,  183  fed.  81,  105 
C.  C.  A.  368,  purchaser  of  tract  of  land  described  by  definite  and  ascertain- 
able boundaries  is  not  entitled  in  law  or  in  equity  to  reformation  and 
enlai^ement  of  boundaries  at  expense  of  adjoining  ow;ncrs;  Schodde  v. 
Twin  Falls  Land  etc.  Co.,  161  Fed.  45,  88  C.  C.  A.  207,  appropriator  of 
certain  quantity  of  water  from  stream  does  not  acquire  right  to  curi-ent  of 
stream  as  appurtenant  to  water  location;  East  Omaha  Land  Co.  v.  Jeffries, 
40  Fed.  388,  389,  but  decision  reversed  on  rehearing  and  principal  case 
cited  as  sustaining  authority  that  deed  conveying  lot  by  number  conveys 
land  up  to  shifting  water  line. 

Land  gained  from  the  sea  either  by  alluvion  or  dereliction,  if  the  same 
be  by  little  and  little,  by  small  and  imperceptible  degrees,  belongs  to  the  owner 
of  the  land  adjoining. 

Approved  in  Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S.  193,  83  L.  Ed, 
878,  10  Sup.  Ct.  522,  holding  bill  alleging  that  land  was  formed  by  "imper- 
ceptible degrees"  must  stand;  Boorman  v.  Sunnuchs,  42  Wis.  244,  there 
is  no  distinction  between  land  reclaimed  by  accretion  and  that  uncovered 
by  reliction. 

Apportionment  of  accretions.    Note,  122  Am.  St.  Rep.  983. 

Rule  for  apportionment  of  accretions  between  riparian  proprietors. 

Note,  Ann.  Gas.  1914A,  481. 
Division  of  waterfront,  alluvion  and  flats  between  adjoining  owners. 

Note,  21  L.  R.  A.  776. 

Claimant's  title  to  accretion  depends  upon  whether  his  lot  had  any  water- 
front at  the  time  deed  was  executed  and  not  at  time  when  lot  was  originally 
laid  out. 

Approved  in  Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  557,  46  Atl.  693, 
determining  ownership  of  accretions  where  high-water  mark  had  changed 
and  then  receded;  Johnston  v.  Jones,  1  Black,  221,  17  L.  Ed.  120,  where 
the  same  case  was  again  before  the  Supreme  Court;  Newell  v.  Leathers, 
50  La.  Ann.  166,  69  Am.  St.  Rep.  399,  23  South.  246,  from  the  old  frontage 
is  determined  the  extent  of  the  jiew  frontage  on  the  watercourse. 
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Each  riparian  proprietor  Is  entitled  to  bis  proper  share  of  allavial  accre- 
tions and  the -entire  line  most  he  regarded  in  order  that  each  may  obtain  his 
proportional  part. 

Approved  in  Towell  v.  Etter,  69  Ark.  37  (see  63  S.  W.  64),  holding  accre- 
tion of  sufficient  elevation  above  the  water  to  be  susceptible  of  private 
ownership  passes  with  conveyance  of  land  unless  expressly  reserved  in 
deed;  Chesapeake  etc.  R.  R.  Co.  v.  Walker,  100  Va.  85,  40  S.  E.  639, 
iipholding  right  of  canal  company  to  ^acquire  as  riparian  owner  land 
formed  by  accretion;  WoHSon  v.  Wonson,  14  Allen,  85,  dividin^lflats  by 
giving  to  each  upland  proprietor  same  proportion  in  width  at  extreme 
low-water  mark  as  at  ordinary  high-water  mark;  Clark  v.  Cainpau,  19 
Mich.  329,  share  in  alluvial  increments  determined  by  shore  line  and  not 
by  extent  of  uplands ;  Watson  v.  Home,  64  N.  H.  418,  13  Atl.  790,  rule  the 
same  for  dividing  land  made  by  filling  in  cove;  Zimmerman  v.  Robinson, 
114  N.  C.  48,  19  S.  E.  103,  whenever  line  of  river  may  have  been  located 
by  accretions,  the  line  of  the  deed  would  extend;  Norcroas  v.  Griffiths,  65 
Wis.  618,  56  AsL  Rep.  650,  27  N.  W.  614,  presumption  that  grantor  con- 
veyed to  middle  of  stream  can  be  rebutted  only  by  actual  reservation  in 
deed  or  evidence  clearly  showing  intention  to  limit  grant;  Northern  Pine 
Land  Co.  v.  Bigelow,  84  Wis.  165,  54  N.  W.  498,  determining  boundaries 
within  which  riparian  owners  may  build  docks,  etc.;  South  Shore  Lumber 
Co.  V.  Thompson  Lumber  Co.,  94  Fed.  738,  37  C.  C.  A.  387,  arguendo. 

Distinguished  in  Miller  v.  Hepburn,  8  Bush  (Ky.),  330,  holding  on  rivers 
above  tide  water,  title  to  accretions  ascertainable  by  extending  original 
river  frontage  of  respective  lots  at  right  angles  with  course  of  river  to 
thread  of  stream. 

Miscellaneous.  Cited  in  Smith  v.  Johnson,  71  Fed.  648;  Stoner  v.  Rice, 
121  Ind.  55,  6  L.  R.  A.  890,  22  N.  E.  969. 

18  How.  158-166,  16  L.  Ed.  307,  OBIFFITH  ▼.  BOGEBT. 

Where  State  law  required  sale  to  take  place  a  certain  number  of  months 
after  date  of  letters  pf  administration,  the  terminus  a  quo  should  be  included 
in  computing  the  time. 

Approved  in  Macfarland  v.  Moore,  32  App.  D.  C.  215,  petition  to  con- 
demn lands  for  street  extension  filed  after  thirty  days,  counting  day  upon 
which  act  authorizing  such  condemnation  was  approved,  was  not  in  time^ 
Aultman  etc.  Taylor  Co.  v.  Syme,  163  N.  Y.  62,  68,  79  Am.  St.  Rep.  570, 
57  N.  E.  171,  173,  computing  limitation  under  Code  Civ.  Proc,  §  1377, 
relative  to  issuance  of  execution  after  lapse  of  five  years  from  entry  of 
judgment ;  Taylor  v.  Brown,  147  U.  S.  645,  87  L.  EcL  315,  13  Sup.  Ct.  551 
(affirming  5  Dak.  Ter.  349,  40  N.  W.  530),  in  computing  time  during  which 
alienation  of  Indian  land  is  forbidden,  day  of  issue  of  patent  should  be 
included;  Thompson  v.  Lessee  of  Carroll,  22  How.  435,  16  L.  Ed.  391, 
arguendo;  Stebbins  v.  Anthony,  5  Colo.  357,  359,  holding  it  the  general 
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rule  to  exclude  the  first<  or  last  day  of  the  designated  period;  Grant  v. 
Paddocky  30  Or.  319,  47  Pac.  714,  according  to  code  all  computations  of 
time  shall  be  made  by  excluding  the  first  day  and  including  the  last. 

Distinguished  in  In  re  Evan's  Will,  29  N.  J.  Eq.  572,  in  computing  time 
within  which  will  may  be  probated,  the  day  on  which  testator's  death 
occurred  is  to  be  excluded. 

Fractions  of  day  in  computation  of  time.    Note,  2  Ann.  Oas.  186. 

'Trom"  as  word  of  inclusion -or  exclusion.    Note,  15  Ann.  Cas.  27. 

First  and  last  days  in  computing  time.    Note,  49  L.  R.  A.  194,  197, 
198,  239. 

Where  construction  of  statute  is  doubtful  courts  will  always  prefer  that 
which  will  confirm  rather  than  destroy  any  bona  fide  transaction  or  title;  the 
intention  and  policy  of  the  enactment  should  be  sought  for  and  carried  out; 
accordingly  execution  sale  of  decedent's  property  prohibited  within  eighteen 
months  after  administration  granted  is  valid,  if  made  lAay^,  1821,  letters 
having  issued  November  1,  1819. 

Approved  in  In  re  Babjak,  211  Fed.  552,  553,  petition  for  naturalization 
filed  upon  seventh  anniversary  of  declaration  of  intention  was  in  time 
under  statute  providing  that  not  less  than  two  nor  more  than  seven  years 
should  elapse;  Wallace  v.  McDaniel,  59  Or.  386,  L.  R.  A.  19160,  744,  117 
Pac.  317,  where  husband  obtained  divorce  decree  by  default  September 
12th,  wife's  marriage  to  another  March  12th  was  not  invalid  as  within  six 
months  allowed  for  appeal;  Le  Clair  v.  Hawley,  18  Wyo.  33,  102  Pac.  856, 
entry  of  mineral  claim  upon  land  on  October  14th,  opened  for  entry  by 
proclamation  on  August  15th,  was  valid  under  statute  providing  that  entry 
could  not  be  made  until  sixty  days  from  date  of  opening;  Dutcher  v. 
Wright,  94  U.  S.  560,  24  L.  Ed.  1S2,  in  computing  time  before  filing  petition 
in  bankruptcy  within  which  debtor  may  not  prefer  a  creditor,  day  upon 
which  petition  is  filed,  excluded;'  Johnson  v.  Onion,  3  Hughes,  291,  292, 
Fed.  Cas.  7401,  where  patent  would  expire  on  15th  of  May,  an  application 
for  extension  filed  on  the  15th  of  February  preceding  was  within  ninety 
days;  In  re  Stevenson,  94  Fed.  112,  under  bankruptcy  act  of  July  1,  1898, 
computation  of  time  must  exclude  day  on  which  petition  was  filed;  Mc- 
CuUoch  V.  Hopper,  47  N.  J.  L.  191,  54  Am.  Rep.  147,  in  construing  statute 
of  limitations,  the  day  on  which  cause  of  action  accrued  is  not  to  be  counted. 

When  question  of  the  computation  of  time,  under  a  statute,  was  raised 
and  decided  by  the  court,  between  the  parties  to  the  Judgment,  the  Judgment 
is  conclusive,  not  onlx.as  res  judicata  inter  partes,  but  as  evidence  of  the 
received  construction  of  the  State  courts. 

Approved  in  Matthews  v.  Eddy,  4  Or.  234,  decision  of  court  oonfirming 
sale,  even  if  erroneous,  ought  not  to  be  treated  as  a  nullity. 
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Judicial  sale  and  title  acquired  under  proceedings  of  a  court  of  competent 
Jurisdiction  cannot  be  questioned  coUateraUy,  except  in  case  of  fraud  in 
^iiliich  the  purchaser  was  participant. 

Approved  in  Davis  v.  Gaines,  104  U.  S.  392,  26  L.  Ed.  760^  sale  by 
Orphans'  Court  is  a  proceeding  in  rem  to  which  all  claiming  under  intes- 
tate are  parties,  which  divests  title  of  deceased;  Elliot  v.  Van  Voorst,  3 
Wall.  Jr.  304,  Fed.  Cas.  4390,  regularity  of  judicial  sale  of  property,  the 
United  States  being  owner  of  the  equity  of  redemption,  cannot  be  ques- 
tioned collaterally;  In  re  McKibben,  12  Bank.  Reg.  102,  16  Fed.  Cas.  212, 
allegations  of  quasi  jurisdictional  facts  when  proved  are  res  adjudieata 
and  binding  in  collateral  proceedings;  Daily  v.  Doe,  3  Fed.  915,  where 
admiralty  court  has  jurisdiction  to  decree  sale  purchaser  will  be  protected ; 
Reinach  v.  Atlantic  &  G.  W.  R.  R.  Co.,  58  Fed.  43,  decision  of  State  court 
in  foreclosure  proceedings  could  not  be  collaterally  questioned  in  Federal 
court;  Qraff  v.  Louis,  71  Fed.  594,  where  court  had  jurisdiction  judgment 
cannot  be  collaterally  attacked;  Bush  v.  Glover,  47  Ala.  174,  judgment  by 
default  rendered  by  court  of  competent  jurisdiction  is  valid;  Moore  v. 
Frazer,  15  Or.  637,  16  Pac.  870,  purchaser  at  a  sheriff's  sale  is  bound  only 
to  show  the  judgment  of  a  competent  court,  execution  warranted  by 
judgment  and  a  sale  and  deed. 

Sale  made  under  execution  as  judicial  sale.    Note,  Ann.  Oas.  1913At 
1219. 

Issuing  of  an  execution  before  stay  lias  elapsed,  or  after  a  year  and  a  day 
without  reviving  Judgment,  the  want  of  proper  advertlflements  by  sherlil  or 
other  like  irregularities  may  be  sufficient  ground  for  setting  aside  execution 
or  sale,  but  if  waived  cannot  be  heard  in  collateral  action. 

Approved  in  Jackson  v.  Spink,  59  111.  409,  holding  acquiescence  in 
execution  sale  for  seven  years  must  be  regarded  as  a  ratification  of  the 
irr^larity. 

18  How.  165-172,  15  Ii.  Ed.  328,  LITTLE  ▼.  HALL. 

At  conmion  law,  an  author  has  a  right  to  his  unpublished  manuscripts  the 
same  as  to  any  other  property. 

Approved  in  Rees  v.  Peltzer,  75  111.  478,  there  is  no  copyright  in  pub- 
lished work  at  common  law. 

Common-law  right  in  intellectual  productions.    Note,  51  L.  B.  A.  358, 
365. 

Rights  of  author  or  composer  while  work  is  unpublished.    Note,  7 
£.  B.  0.  75. 

Contract  of  reporter  giving  publishing  house  exclusive  right  of  publidiing 
and  benefit  of  copyright  for  a  certain  period  did  not  confer  right  to  manu- 
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scripts^  Pi^epftTMl  after  expiration  of  term  of  ofllce,  as  against  purchaser,  nor 
will  injunction  issue  to  prevent  their  publication. 

Approved  in  Clemens  v.  Belf  ord,  11  Biss.  462, 14  Fed.  731,  holding  author 
has  right  to  restrain  publication  of  his  unpublished  literary  work ;  Carter 
V.  Bailey,  64  Me.  461,  18  Am.  Bep.  274,  to  the  same  point;  Palmer  v.  De 
Witt,  47  N.  Y.  538,  7  Am.  Rep.  483,  arguendo. 

Extent  of  copyright  protection  in  law  reports.    Note,  17  Ann.  Gas. 
962. 

New  corrections  and  addition  to  old  work  as  subject  matter  of  copy- 
right.   Note,  7  E.  B.  0.  86. 

18  How.  173-182,  16  !•.  Ed.  338,  OOOPEB  y.  ROBERTS. 

Courts  of  Justice  have  no  authority  to  mark  out  and  define  land  which 
shall  be  subject  to  grant,  but  where  the  political  authoritieB  haye  performed 
this  duty,  if  there  be  no  legal  impediment,  the  title  of  the  State  becomes  legal 
and  under  the  cognizance  and  protection  of  Judicial  authorities. 

Approved  in  United  States  v.  Cowlishaw,  202  Fed.  320,  title  to  lands- 
granted  by  Federal  government  to  Oregon  for  school  purposes  does  not 
vest  until  official  survey  completed  and  approved  by  Land  Department; 
Waterman  v.  Smithy  13  Cal.  413,  holding  grant  of  three  leagues  of  land 
within  a  large  area,  no  survey  having  been  made,  gave  no  title  enabling 
grantee  to  defend  against  ejectment;  State  v.  Batchelder,  5  Minn.  242, 
80  Am.  Dec.  418,  decisions  of  land  officers  are  as  final  as  those  of  other 
courts;  Minter  v.  Shirley,  45  Miss.  383,  reservation  in  treaty  and  title 
acquired  thereunder  was  a  legal  impediment  to  title  in  State;  Ferry  ▼• 
Street,  4  Utah,  532,  11  Pac.  573,  decision  of  land  office  that  land  is  non- 
mineral  or  unoccupied,  final  where  patent  is  collaterally  attacked;  Roberts 
V.  Missouri,  K.  &  T.  Ry.  Co.,  43  Kan.  107,  112,  22  Pac.  1008,  1010,  grant 
by  legislature  of  right  of  way  over  school  lands  may  be  repealed. 

Under  compact  admitting  Michigan  into  the  Union,  that  State  acquired 
such  an  interest  tn  every  section  16  that  her  title  became  perfect  so  soon  as 
the  section  tn  any  township  was  designated  by  survey. 

Approved  in  Alabama  v,  Schmidt,  232  U.  S.  173,  174,  58  L.  Ed.  558,  34 
Sup.  Ct.  301,  affirming  State  v.  Schmidt,  180  Ala.  377,  379,  380,  61  South. 
293,  294,  holding  grant  of  lands  for  school  purposes  vested  State  with 
fee  simple,  and  State  statute  of  limitations  applies;  Johanson  v.  Washing- 
ton, 190  U.  S.  183,  47  L.  Ed.  1010,  23  Sup.  Ct.  826,  holding  no  Federal  ques- 
tion involved  in  question  whether  one  assuming  to  act  for  State  in  select- 
ing school  lands  in  lieu  of  sections  16  and  36  had  authority  to  do  so; 
Minnesota  v.  Hitchcock,  185  U.  S.  393,  401,  46  L.  Ed.  965,  968,  22  Sup.  Ct. 
658,  661,  holding  Minnesota  took  no  title  to  Red  Lake  Indian  reservation 
by  virtue  of  school  grant;  ^weet  v.  United  States,  228  Fed.  425,  428, 
grant  of  lands  by  Federal  government  to  Utah  for  school  purposes  did  not 
exclude  mineral  lands;  Morrison  v.  United  States,  212  Fed.  35,  36,  approval 
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of  survey  of  school  lands  related  back  to  date  of  actual  survey,  and  with- 
drawal by  Federal  government  for  forest  reserve  was  inoperative  to  defeat 
title  granted  by  State;  Deseret  Water  etc.  Irr.  Co.  v.  State,  167  Cal.  151, 
138  Pac.  983,  State  lands  located  within  boundaries  of  national  forest 
reserve  may  be  condemned  by  public  service  corporation;  State  v.  Jen- 
nings, 47  Fla.  320,  36  South.  993,  under  act  of  Congress  of  1845,  granting 
school  lands  to  Florida,  when  by  survey  sixteenth  section  or  fractional 
part  thereof  is  ascertained  to  exist  in  any  township,  grant  immediately 
attaches  without  patent;  Balderston  v,  Brady,  18  Idaho,  242,  108  Pac.  743, 
State  board  of  land  commissioners  has  no  authority  to  relinquish  title  to 
unsurveyed  lands  granted  to  State  for  school  purposes;  State  v.  Johanson, 
26  Wash.  673,  67  Pac.  402,  holding  lieu  lands  selected  under  act  of  March 
2,  1853,  passed  to  State  by  act  of  February  22,  1889,  §  10,  though  such 
lands  were  not  specifically  described;  dissenting  opinion  in  Coyle  v.  Smith, 
28  Okl.  231,  113  Pac.  9^8,  majority  holding  that  provision  in  enabling  act 
relating  to  change  of  capital  was  not  irrevocable  compact;  Beecher  v. 
Wetherby,  96  U.  S.  624,  24  L.  Ed.  441,  after  survey  section  16  of  Wiscon- 
sin lands  the  same  could  not  be  diverted  by  the  United  States;  Hibberd 
V.  Slack,  84  Fed.  674,  title  to  school  sections,  if  unencumbered  at  date  of 
survey,  vests  absolutely  in  State;  Sprayberry  v.  State,  62  Ala.  461,  464, 
land  selected  in  lieu  of  16,  the  section  by  receiver  of  public  moneys,  with 
approval  of  Secretary  of  Treasury,  vests  title  to  land  in  State ;  Daggett'  v. 
Bonewitz,  107  Ind.  278,  7  N.  E.  901,  grant  cannot  be  withdrawn  after  ac- 
ceptance; State  V.  Nicholls,  42  La.  Ann.  219,  7  South.  742,  State  was  fully 
empowered  to  convey  land  |n  fee  simple  and  dedicate  proceeds  for  benefit 
of  public  schools;  Minnesota  Mining  Co.  v.  National  Mining  Co.,  11  Mich. 
190,  act  of  Congress  of  March  1,  1867,  does  not  authorize  United  States 
"to  sell  any  lands  which  might,  on  survey,  fall  within  section  16;  Busch 
V.  Donohne,  31  Mich.  484,  grant  by  Congress  effectual  to  transfer  title  and 
a  subsequent  patent  unnecessary;  Street  v.  Columbus,  75  Miss.  836,  23 
South.  775,  State  may  tax  leaseholds  or  other  private  interests  in  sixteenth 
sections  of  land  in  Mississippi;  United  States  v.  Thomas,  151  U.  S.  583, 
38  L.  Ed.  278,  14  Sup.  Ct.  428,  holding  Federal  court  had  jurisdiction  to 
try  Indian  accused  of  murdering  another  Indian  within  bounds  of  section 
set  apart  for  school;  Bres  v.  Louvicre,  37  La.  Ann.  738,  i^eneral  laws  con- 
secrating section  16  to  school  purposes  apply  only  to  lots  surveyed  in 
square  ^r  rectangular  sections;  dissenting  opinion  in  Ballou  v.  O'Brien, 
20  Mich.  324,  Ross  v.  Board  of  Supervisors,  12  Wis.  43,  and  Simpson  v. 
Stoddard  Co.,  173  Mo.  454,  73  S.  W.  706,  all  arguendo. 

Distinguished  in  United  States  v.  Morrison,  240  U.  S.  198,  202,  203.  60 
L.  Ed.  603,  605,  36  Sup.  Ct.  330,  extension  of  Cascade  Range  Forest 
Reservation  by*  authority  of  Congress  included  unsurveyed  school  lands  in 
Oregon;  Coyle  v.  Smith,  28  Okl.  162,  113  Pac.  961,  provision  in  enabling 
act  relating  to  change  of  capital  of  Oklahoma  was  not  irrevocable  com- 
pact. 
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Trust  created  "by  compact  between  a  State  and  the  United  States,  whereby 
State  receiyes  public  lands  for  school  purposes  is  one  of  municipal  concern 
oyer  which  the  power  of  the  State  is  plenary  and  ezclusiye,  and  the  State  may 
sell  such  lands  without  further  authority  ftom  Congress. 

Approved  in  United  States  v.  Tully,  140  Fed.  904,  905,  dctemiinin*^ 
Federal  jurisdiction  over  crime  committed  on  lands  occupied  but  not  legally 
reserved  for  military  reservation;  Dunklin*  County  v.  District  County 
Court,  23  Mo.  457,  trust  created  by  grant  of  swamp-lands  to  State,  a  per- 
sonal trust  reposed  in  public  faith  of  State  and  not  a  property  trust; 
Gaston  v.  Stott,  5  Or.  56,  to  the  same  effect  in  construing  grant  of  swamp- 
lands to  State  of  Oregon;  Town  of  La  Pointe  v.  Town  of  Ashland,  47 
Wis.  259,  2  N.  W.  312,  holding  laws  for  distribution  of  "drainage  fund" 
to  towns  valid. 

Patent  issued  by  State  is  conclusive  of  the  f aM  of  a  valid  and  regular 
sale  as  against  trespasser  claiming  right  adverse  to  the  State. 

Approved  in  Burke  v.  Southern  Pac.  R.  Co.,  234  U.  S.  693,  58  L.  Ed.  1549, 
34  Sup.  Ct.  907,  patent  of  land,  issued  to  railroad  under  grant  excluding 
mineral  land,  is  conclusive  evidence  of  nonmineral  character  of  land  upon 
collateral  attack;  Harvey  v.  Holies,  160  Fed.  539,  where  Secretary  of  In- 
terior decides  defendant  is  not  entitled  to  enter  land  as  homestead,  but 
issues  patent  to  him  upon  other  grounds,  title  is  not  subject  to  collateral 
attack  by  stranger;  Holden  v.  Joy,  17  Wall.  250,  21  L.  Ed.  586,  holdin^r 
condition  subsequent  in  treaty  granting  lands  to  Indians  cannot  be  taken 
advantage  of  by  anyone  but  grantor;  Dew^c  v.  Reinhard,  165  U.  S. 
392,  41  L.  Ed.  759,  17  Sup.  Ct.  342,  though  government  mistakenly  con- 
veyed lands,  conveyance  cannot  be  challenged  by  a  mere  intruder;  Deweese 
v.  Reinhard,  61  Fed.  780,  10  C.  C.  A.  55,  where  government  granted  lands 
to  State  for  school  purposes,  a  person  subsequently  settling  thereon  may 
not  maintain  bill  to  cancel  patent  on  the  ground  that  lands  were  not 
subject  to  selection  by  State ;  Hartman  v.  Warren,  76  Fed.  164,  22  C.  C.  A. 
30,  a  person  having  no  privity  with  the  United  States  cannot  attack  patent 
on  the  ground  that  the  same  was  erroneously  issued;  Doll  v.  Meador,  16 
Cal.  328,  a  patent  not  void  upon  its  face  cannot  be  questioned  by  persona 
not  in  privity  with  common  or  paramount  title;  Johnson  v.  Drew,  34  Fla. 
147,  43  Am.  St.  Bep.  184,  15  South.  785,  a  mere  occupier  of  public  lands 
cannot  attack  patent  apparently  valid  and  regular  on  its  face;  Janes  v. 
Wilkinson,  2  Kan.  App.  369,  42  Pac.  738,  mere  possession,  without  title,  of 
no  avail  against  holder  of  legal  title  voidable  at  instance  of  its  grantor; 
Kennett  v.  Plummer,  28  Mo.  145,  stranger  not  permitted  to  take  advantage 
of  breach  of  conditions  in  grant  to  railroad ;  dissenting  opinion  in  Doolan 
V.  Carr,  125  U.  S.  637,  638,  31  L.  Ed.  851,  8  Sup.  Ct.  1238,  majority  holding 
lands  embraced  in  valid  Mexican  grant  did  not  pass  to  railroad  as  "public 
land"  under  grant  by  Congress ;  dissenting  opinion  in  Lake  Superior  Ship 
Canal,  Ry.  &  Iron  Co.  v.  Cunningham,  44  Fed.  842,  majority  holding  where 
certificate  having  force  of  patent  was  absolutely  void,  title  may  be 
attacked  by  trespasser. 


1021    THE  SCHOONER  FREEMAN  V.  BUCKINGHAM.    18  How.  182-192 

DistlDguished  in  Lake  Sui)erior  Ship  Canal,  Ry.  &  Iron  Co.  v.  Cunning- 
ham, 44  Fed.  839,  where  certificate  having  force  of  patent  was  absolutely 
void,  title  may  be  attacked  by  a  trespasser. 

It  la  competent  for  a  State  to  sell  school  reservatlona  without  the  con- 
sent of  Congress. 

Approved  in  Alabama  v.  Schmidt,  232  U.  S.  174,  58  L.  Ed.  558,  34  Sup. 
Ct.  301,  title  to  school  lands  in  Alabama  may  be  acquired  by  adverse 
possession;  Whiteside  County  v.  Burchell,  31  HI.  79,  holding  by  grant  of 
swamp-land  State  became  absolute  owner. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 

thereto.    Note,  139  Am.  St.  Rep.  194. 
Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  796. 

Miscellaneous.  Cited  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147 
Fed.  904,  78  C.  C.  A.  33,  reciting  history  of  litigation;  Roberts  v.  Cooper, 
20  How.  480,  484,  15  L.  Ed.  975,  976,  where  same  case  was  again  before 
Supreme  Court. 

.  » 

18    How.     182-192,     15    L.    Ed.     341,     THE     SCHOONER     FBEEBCAK     y. 
BUCEINQHAM. 

Special  owner  of  a  vessel  is  estopped  equally  with  a  general  owner  from 
showing  the  tmtli,  as  against  a  bona  fide  holder,  in  regard  to  bills  of  lading 
procured  from  master  by  fraud. 

Approved  in  Smith  v.  Missouri  Pac.  R.  R.  Co.,  74  Mo.  55,  corporation 
liable  upon  bills  of  lading  issued  by  general  agent. 

Under  maritime  law  the  vessel  is  bound  to  the  cargo,  and  the  cargo  to  the 
vessel,  for  the  performance  of  a  contract  of  affreightment. 

Approved  in  The  S.  L.  Watson,  118  Fed.  953,  55  C.  C.  A.  439,  and  The 
Ripon  City,  102  Fed.  180,  42  C.  C.  A.  247,  both  following  rule ;  The  Astraea, 
124  Fed.  86,  holding  when  owner  of  vessel  authorizes  another  to  engage 
her  cargoes,  what  owner  promises  ship  shall  do  in  carrying  such  cargoes, 
it  becomes  ship's  duty  to  do;  The  National  City,  117  Fed.  824,  55  C.  C.  A. 
44,  holding  of  steamer  for  certain  time,  owner  to  supply  and  pay  officers, 
but  charterer  to  bear  all  other  expenses,  is  a  demise;  The  Thomas  P. 
Sheldon,  113  Fed.  782,  holding  no  lien  exists  in  rem  on  vessel  for  breach 
of  charter  wholly  executory  or  partly  executed;  Dupont  de  Nemours  v. 
Vance,  19  How.  169,  15  L.  Ed.  586,  owner  of  jettisoned  cargo  has  lien 
on  vessel  under  adjustment  of  general  averajrc;  O'Brien  v.  Miller,  168 
U.  S.  302,  42  L.  Ed.  475,  18  Sup.  Ct.  146,  where  cargo  transferred  to  an- 
other ship  paid  bottomry  bond  on  vessel  lost,  owners  of  cargo  entitled 
to  share  of  damages  paid  ship  on  account  of  collision ;  The  Karo,  29  Fed. 
656,  goods  subject  to'  lien  given  by  charter-party ;  The  Alert,  61  Fed.  115, 
9  C.  C.  A.  390,  vessel  liable  for  loss  of  cargo  caused  by  negligence  of  char- 
tered and  special  owner. 
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Law  creates  no  lien  on  Tessel  as  security  for  the  performance  of  a  contract 
to  transport  cargo,  ontil  some  lawful  contract  of  affreightment  is  made  and 
cargo  shipped  under  it;  therefore  a  general  owner  is  not»  in  such  a  case, 
estopped,  even  as  against  a  bona  fide  holder,  by  bill  of  lading  ftandulently 
issued  by  master  and  special  owner. 

Approved  in  Terminal  Shipping  Co.  v.  Hamberg,  222  Fed.  1021,  ad- 
miralty court  has  jurisdiction  of  libel  in  personam  to  recover  damages 
for  breach  of  executory  contract  for  stevedoring  services ;  The  Strathnaim, 
190  Fed.  675,  where  contract  for  services  of  stevedore  rei^ained  wholly 
executory,  no  maritime  lien  for  damages  existed;  Gaffey  v.  Alaska  etc. 
S.  S.  Co.,  130  Fed.  274,  64  C.  C.  A.  517,  under  bill  of  lading  for  goods  to 
be  shipped  on  defendants'  vessel,  **now"  at  certain  port,  where  complain- 
ant knew  vessel  was  on  high  seas,  and  goods  never  delivered  to  master, 
vessel  not  liable  to  maritime  lien  for  breach  of  contract;  The  Energia,  124 
Fed.  843,  holding  suit  in  rem  in  admiralty  may  be  maintained  under 
Washington  statutes  to  enforce  lien  of  charterer  for  breach  of  contract 
of  carriage  between  ports  in  State;  Kelley  v.  Cunard  SS.  Co.,  120  Fed. 
539,  holding  onus  of  falsifying  statements  of  bill  of  lading  is  on  ship- 
owner; The  Francesco,  116  Fed.  83,  holding  where  tug  in  port  A  contracted 
^to  go  to  port  B  and  tow  ship  from  B  to  A,  and  started  for  B  with  another 
]tow,  but  abandoned  it  to  go  to  rescue  of  capsized  ship,  with  which  it  re- 
turned to  A,  no  suit  in  rem  can  be  maintained  for  contract  of  towage 
from  B  to  A ;  The  Priscilla,  114  Fed.  838,  52  C.  C.  A.  470,  applying  prin- 
ciple  to  loss  of  passenger's  baggage;  The  Thomas  P.  Sheldon,  113  Fed. 
783,  holding  no  lien  exists  in  rem  on  vessel  for  breach  of  wholly  executory 
contract;  The  Habil,  100  Fed.  125,  holding  consignee  can  sue  on  behalf 

?if  owner  of  vessel  for  injury  to  cargo  only  for  such  damages  as  arise 
rom  breach  of  contract  between  shipper  and  carrier  and  arising  after 
cargo  has  been  received  on  board;  Henderson  v.  Louisville  etc  R.  Co.,  116 
La.  1049,  114  Am.  St.  Bep.  582,  41  South.  253,  railroad  is  not  bound  by 
bill  of  lading  for  sugar  not  received  even  when  instrument  indorsed  to 
bona  fide  holder;  Watkins  Nat.  Bank  v.  Cleveland  etc.  Ry.  Co.,  117  Mo. 
App.  252,  93  S.  W.  846,*  carrier's  liability  to  one  to  whom  bills  of  lading 
have  been  negotiated,  for  issuing  same  before  freight  received,  in  viola- 
tion of  statute,  is  not  changed  by  subsequent  receipt  thereof;  Roy  v. 
Northern  Pac.  Ry.  Co.,  42  Wash.  579,  85  Pac.  55,  56,  holding  act  of  car- 
rier's agent  in  delivering  bill  of  lading  for  goods  he  knew  had  not  been 
delivered  to  carrier  do  not  bind  carrier  even  as  against  innocent  trans- 
feree; Vanderwater  v.  Mills,  19  How.  91,  15  L.  Ed.  657,  holding  maritime 
law  does  not  give  lien  for  breach  of  contract  for  future  employment  of 
vessel ;  The  Lady  Franklin,  8  Wall.  329,  19  L.  Ed.  457,  bill  of  lading  given 
by  mistake  does  not  create  lien ;  The  Keokuk,  9  Wall.  519,  19  L.  Ed.  745, 
under  facts  of  case  contract  of  afEreightment  would  not  be  implied; 
Pollard  v.  Vinton,  105  U.  S.  10,  26  L.  Ed.  1000,  neither  master  nor  ship- 
ping agents  can  bind  vessel  by  giving  bills  of  lading  for  goods  not  re- 
ceived; St.  Louis  Iron  Mountain  &  S.  Ry.  Co.  v.  Knight,  122  U.  S.  87,. 
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30  L.  IkL  1080,  7  Sup.  Ct.  1136,  earrier  not  responsible  for  deficiency  in 
quality  of  goods  as  compared  with  that  described  in  bill  of  lading;  Fried- 
lander  V.  Texas  &  Pacific  Ry.  Co.,  130  tJ.  S.  424,  425,  32  L.  Ed.  994,  995, 
9  Sup.  Ct.  572,  573,  bill  of  lading  fraudulently  issued  by  agent  not  bind- 
ing upon  carrier;  Missouri  Pacific  R.  Co.  y.  McFadden,  154  U.  S.  161, 
38  L.  £d«  946, 14  Sup.  Ct.  991,  carrier  not  liable  on  bill  of  lading  for  goods 
destroyed  before  delivery  for  shipment ;  The  Loon,  7  Blatchf .  246,  Fed.  Cas. 
8499,  where  facts  were  similar  to  those  in  principal  case;  The  Joseph 
Grant,  1  Biss.  196,  Fed.  Cas.  7538,  bill  of  lading  signed  in  blank  by  master 
not  binding  on  vessel  or  owner;  The  Pauline,  1  Biss.  396,  Fed.  Cas.  10,848, 
executory  contract  for  transportation  not  a  contract  enforceable  in  ad- 
miralty ;  The  Schooner  General  Sheridan,  2  Ben.  296,  Fed.  Cas.  5319,  action 
in  rem  does  not  lie  to  recover  damages  for  breach  of  charter;  The  Steam- 
boat William  Fletcher,  8  Ben.  538,  Fed.  Cas.  17,692,  to  the  same  point; 
The  Ira  Chaffee,  2  Flipp.  651,  654,  657,  658,  2  Fed.  402,  404,  407,  408, 
holding  this  dicta  of  principal  case  now  settled  law;  The  Prince  Leopold, 
4  Woods,  48,  9  Fed.  333,  executory  contract  to  furnish  towage  gives  no 
maritime  lien  on  vessel;  Dill  v.  Bertram,  7  Fed.  Cas.  699,  cargo  delivered 
on  wharf  into  custody  of  officers  of  vessel  is  "shipped"  within  ship  owners 
act  of  March,  1853;  Hannah  v.  The  Carrington,  11  Fed.  Cas.  441,  refusing 
to  sustain  libel  for  breach  of  charter-party;  Montell  v.  The  William  H.- 
Rutan,  17  Fed.  Cas.  616,  neither  vessel  nor  owners  responsible  under 
fraudulent  bill  of  lading;  The  City  of  Baton  Rouge,  19  Fed.  462,  where 
contract  of  affreightment  was  unexecuted  there  was  no  lien;  Salzobel  v. 
The  Rolling  Wave,  21  Fed.  Cas.  284,  authority  of  admiralty  court  cannot 
be  exercised  to  compel  performance  of  agreements  relating  to  cargo  not 
actually  or  constructively  in  possession;  Robinson  v.  Memphis  &  Charles- 
ton R.  R.  Co.j^  9  Fed.  139,  140,  141,  in  suit  on  bill  of  lading  for  non- 
delivery of  goods  carrier  may  show  that  they  had  not  been  delivered  for 
transportation;  The  Monte  A,  12  Fed.  332,  action  in  rem  will  not  lie  for 
breach  of  executory  contract  of  charter-party;  The  Alice,  12  Fed.  500, 
action  in  rem  will  lie  for  damages  only  for  nondelivery  of  portion  of 
cargo  shown  to  have  been  put  on  board;  Law  v.  Botsford,  26  Fed.  653, 
master  has  no  authority  to  sign  stipulation  that  amount  named  in  bill 
of  lading  shall  be  conclusive  on  vessel ;  The  Missouri,.  30  Fed.  384,  action 
in  rem  will  not  lie  for  breach  of  charter-party  where  no  part  of  cargo 
was  taken  on  board  vessel;  The  Asphodel,  53  Fed.  836,  ship  not  bound  by'' 
agreement  guaranteeing  correctness  of  bill  of  lading;  The  Guiding  Star, 
53  Fed.  943,  944,  62  Fed.  416,  10  C.  C.  A.  454,  ship  not  liable  under  bill 
of  lading  for  goods  destroyed  while  in  custody  of  keeper  of  landing;  The 
Eugene,  83  Fed.  223,  224,  action  in  rem  not  maintainable  for  breach  of 
executory  contract  to  carry  passenger  on  particular  vessel;  The  Hum- 
boldt, 86  Fed.  352,  contract  for  services  of  ships'  brokers  cannot  be  en- 
forced by  action  in  rem;  American  Sugar  Refining  Co.  v.  Maddock,  93 
Fed.  980,  981,  36  C.  C.  A.  42  (affirming  91  Fed.  167),  vessel  not  liable 
'for  shortage  in  cargo  s<et  out  in  bill  of  lading;  Martin  v.  Railway  Co.,  55 
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Ark.  624,  19  S.  W.  318,  State  law  prohibiting  carrier  from  issuing  bills 
of  lading  until  actual  receipt  of  goods  does  not  estop  carrier  from  denying 
such  receipt ;  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Livestock  Bank,  178  111. 
619,  63  N.  E.  329,  it  is  a  good  defense  for  carrier  to  show  that  goods  were 
not  received;  Fellows  v.  Steamer  R.  W.  Powell,  16  La.  Ann.  316,  79 
Am.  Dec.  588,  master  has  no  general  authority  to  sign  bill  of  lading  for 
goods  not  put  on  board  vessel;  Hunt  v.  Mississippi  Cent.  R.  R.  Co.,  29 
La.  Ann.  463,  455,  railroad  not  liable  for  value  of  property  erroneously 
receipted  for  by  agent;  Baltimore  &  Ohio  R.  R.  Co.  v.  Wilkens,  44  Md. 
24,  22  Am.  Bep.  31,  to  same  point,  bill  of  lading  being  fraudulently  issued ; 
Sears  v.  Wingate,  3  Allen,  107,  bill  of  lading  not  conclusive  as  to  property 
not  actually  shipped;  Lowell  Five  Cent  Savings  ^ank  v.  Inhabitants  of 
Winchester,  8  Allen,  118,  town  not  liable  for  money  borrowed  by  treasurer 
without  authority  and  converted  to  his  own  use;  National  Bank  of  Com- 
merce V.  Chicago,  B.  &  N.  R.  R.  Co.,  44  Minn.  232,  20  Am.  St.  Bep.  57S, 
9  L.  B.  A.  268,  46  N.  W.  346,  carrier  not  liable  on  bill  of  lading  where 
goods  were  not  received ;  Louisiana  Nat.  Bank  v.  Laveille,  52  Mo.  385,  386, 
owner  of  boat  not  liable  where  goods  were  not  received  upon  bill  of 
lading  issued  by  person  of  apparent  authority;  Dean  v.  King,  22  Ohio  St. 
136,  steamship  company  liable  only  for  goods  aetually  received ;  Williams 
etc.  V.  Wilmington  &  W.  R.  R.  Co.,  93  N.  C.  45,  53  Am.  Bep.  451,  carrier 
not  estopped  from  showing  by  parol  that  no  goods  were  received;  Smith 
V.  South  Royalton  Bank,  32  Vt.  361,  76  Am.  Dec.  184,  deed  deposited  with 
third  person  to  be  delivered  upon  performance  of  a  condition  not  valid 
until  performance  of  condition;  dissenting  opinion  in  State  v.  Greene 
County,  54  Mo.  672,  majority  holding  power  given  county  to  subscribe 
stock  to  certain  railroad  not  affected  by  consolidation  with  other  rail- 
roads ;  Farmers  &  Mechanics'  Bank  v.  Butchers  &  Drovers'  Bank,  16  N.  T. 
156,  168,  majority  holding  bank  liable  on  check  certified  by  teller  in  viola- 
tion of  his  duty;  dissenting  opinion  in  Simons  v.  Fisher,  55  Fed.  914, 
20  L.  B.  A.  559,  6  C.  C.  A.  311,  arguendo;  dissenting  opinion  in  Hunt  v. 
Mississippi  Cent.  R.  R.,  29  La.  Ann.  461,  majority  citing  and  relying  upon 
principal  case ;  The  Delaware,  14  Wall.  602,  20  L.  Ed.  783,  discussing  bills 
of  lading;  The  Pauline,  1  Biss.  397,  Fed.  Cas.  10,848,  without  particular 
application;  The  L.  J.  Farwell,  8  Biss.  64,  Fed.  Cas.  8426,  bills  of  lading 
signed  before  delivery  of  goods  upon  such  delivery  operate  on  shipper 
and 'master  by  way  of  relation  and  estoppel;  Rich  v.  Parrott,  1  Cliff.  61, 
Fed.  Cas.  11,760,  as  to  whether  suit  claiming  damages  for  breach  of 
charter-party  can  be  maintained  in  admiralty;  The  Hendrik  Hudson,  11 
Fed.  Cas.  1091,  discussing  force  of  custom  in  determining  master's  au- 
thority to  create  lien  on  vessel;  Louisville  Trust  Co.  v.  Louisville,  N;  A. 
&  C.  R.  Co.,  75  Fed,  467,  22  C.  C.  A.  378,  discussing  effect  of  acts  done 
ultra  vires. 

Distinguished  in  Petersburg  etc.  Steamboat  Line  v.  Norfolk-Viiginia 
Peanut  Co.,  172  Fed.  325,  24  L.  B.  A.  (N.  S.)  569,  96  C.  C.  A.  383,  vessel 
was  liable  in  rem  for  loss  of  goods  delivered  to  lighter  by  agent  of  owner 
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and  lost  before  reaching  steamer;  Miflsonri  etc.  Ry.  Go.  v.  Sealey,  78  Kan. 
764,  99  Pac.  232,  carrier  is  estopped  to  deny  receipt  of  goods  as  stated 
in  bill  of  lading  indorsed  to  bona  fide  holder;  Bulkley  v.  Naamkeag  Steam 
Cotton  Co.,  24  How.  392,  16  L.  Ed.  602  (affirming  1  Cliff.  328,  Fed.  Cas. 
4301),  holding  vessel  responsible  for  goods  included  in  bill  of  lading  which 
were  lost  in  transportation  by  lighter  from  wharf  to  vessel;  The  R.  G. 
Winslow,  4  Biss.  17,  Fed.  Cas.  11,736,  vessel  liable  for  cargo  lost  while 
loading;  The  Tow-Boat  James  McMahon,  10  Ben.  105,  106,  Fed.  Cas.  7197, 
towboat  liable  in  rem  for  refusal  to  tow  as  per  contract;  The  Oregon, 
Deady,  183,  Fed.  Cas.  10,553,  delivery  of  goods  to  wharf  by  direction  of 
master  of  vessel  unloading  at  the  time  constitutes  delivery  to  vessel;  The 
Bark  Edwin,  1  Sprague,  480,  Fed.  Cas.  4300,  where  master  had  taken 
caigo  into  his  custody  and  the' same  was  lost  during  transportation,  by 
lighter,  the  vessel  was  liable;  Oakes  v.  Richardson,  2  Low.  176,  Fed.  Cas. 
10,390,  admiralty  has  jurisdiction  in  action  for  damages  by  charter  caused 
by  failure  of  vessel  to  proceed  tb  port  of  loading;  Pearce  v.  The  Thomas 
Newton,  41  Fed.  107,  lien  attaches  at  time  of  delivery  of  goods  to  agents 
or  owners ;  Smith  v.  Missouri  Pac.  R.  R.  Co.,  74  Mo.  App.  51,  where  gen- 
eral agent  of  corporation  issued  bill  of  la'ding,  corporation  liable  there- 
under; Sioux  City  &  Pac.  R.  R.  Co.  v.  First  Nat.  Bank,  10  Neb.  560, 
85  AsxL  Bep.  489,  7  N.  W.  313,  railroad  estopped  from  denying  that  it 
received  freight  as  per  bill  of  lading;  Farmers  &  Mechanics'  Bank  v. 
Butchers  &  Drovers'  Bank,  28  N.  Y.  434,  bank  liable  upon  check  certified 
by  teller  in  violation  of  his  duty;  Armour  v.  Michigan  Central  R.  R.  Co., 
65  N.  T.  121,  22  Am.  B^.  609,  railroad  liable  on  bills  of  lading  issued 
by  agent  upon  foiled  warehouse  receipts;  Hobart  v.  Littlefield,  13  R.  I. 
345,  where  cotton  was  carried  to  dock  and  bill  of  lading  issued,  sale  was 
complete  and  vendor  could  recover  from  vendee. 

Denied  in  The  Williams,  1  Brown,  219,  220,  Fed.  Cas.  17,710,  action  in 
rem  will  lie  for  salvage,  though  contract  was  for  a  per  diem  compensation. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 

St.  Rep.  348,  350,  851. 
Bill  of  lading  as  prima  facie  evidence  against  carrier  that  goods  were 

received.    Note,  4  E.  R.  C.  678. 

Contracts  of  affreightment,  entered  into  with  master,  in  good  faith,  and 
within  scope  of  his  apparent  authority,  bind  the  vessel  to  the  merchandise  for 
the  performance  of  contracts,  wholly  irrespective  of  ownership  of  vessel  or 
whether  master  be  agent  of  general  or  special  owner. 

Approved  in  Field  Line  (Cardiff)  v.  South  Atlantic  S.  S.  Line,  201  Fed. 
304, 119  C.  C.  A.  539,  ship  owner  liable  to  loss  in  general  average  for  goods 
jettisoned,  where  master  was  required  by  charterer  to  sign  bills  of  lading 
so  providing,  though  such  terms  conflicted  with  charter-party;  The 
Garonne,  160  Fed.  849,  87  C.  C.  A.  651,  owner  of  vessel,  delivering  her  to 
purchaser  under  contract  of  sale,  must  be  deemed  to  have  consented  to 
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/  liens  to  secure  contracts  for  affreightment  and  maritime  service;  Qolear 

S.  S.  Co.  V.  Tweedie  Trading  Co.,  146  Fed.  568,  under  charter  of  vessel 
whereby  captain  appointed  by  owners  was  to  be  under  orders  of  charterers 
'  who  agreed  to  indemnify  owners  for  liabilities  arising  from  captain  sign- 

ing bills  of  lading,  charterer  cannot  recover  from  owner  for  shortage  in 
delivery ;  The  Worthington,  133  Fed.  726,  70  L.  R.  A-  853,  66  C.  C.  A.  555, 
owner  of  vessel  who  borrowed  money  in  foreign  port  on  credit  of  vessel, 
upon  representation  that  it  was  to  pay  for  loading,  is  estopped  to  deny  it 
was  so  used ;  The  Isola  Di  Procida,  124  Fed.  943,  944,  holding  master  cannot 
bind  vessel  by  false  bill  of  lading;  The  Seaboard,  119  Fed.  376,  holding 
'fact  that  steamer  was  being  operated  under  charter,  even  if  known  to 
shippers,  does  not  relieve  her  from  lien  arising  from  default  in  obligation 
to  cargo;  Thomas  v.  Osbom,  19  .How.  30,  15  L.  £d.  638,  general  owners 
held  to  have  consented  that  master  carrying  on  venture  for  joint  benefit 
of  themselves  and  himself  should  bind  vessel  for  necessaries;  Merchants' 
Bank  v.  State  Bank,  10  Wall.  675,  19  L.  Ed.  1028,  bank  bound  by  acts  of 
cashier  within  the  scope  of  powers  usually  exercised  by  him;  The  India, 
14  Fed.  479,  although  vessel  was  in  possession  of  charterer  and  her  master 
was  under  his  control  she  was  liable  in  rem  for  price  of  coal  furnished; 
The  India,  21  Blatchf.  270,  16  Fed.  263,  to  the  same  point;  Fox  v.  Holt,  4 
Ben.  293,  Fed.  Cas.  5012,  36  Conn.  570,  owners  of  vessel  not  liable  for  sup- 
plies furnished  master  sailing  vessel  on  shares;  Wood  v.  Canal  Boat  Wil- 
mington, 5  Hughes,  208,  48  Fed.  568,  barge  hired  by  master  to  libelant 
'liable  in  rem  for  loss  caused  by  master's  negligence;  Harney  v.  Steamer 
Sydney  L.  Wright,  5  Hughes,  484,  Fed.  Cas.  6082a,  ship  liable  in  rem  for 
supplies  furnished  in  foreign  port  at  request  of  charterer;  Ross  v.  The 
Neversink,  20  Fed.  Cas.  1244,  maritime  law  gives  lien  on  vessel  for  neces- 
sary supplies  furnished  in  foreign  port;  The  T.  A.  Goddard,  12  Fed.  178, 
179,  180,  184,  chartered  vessel  liable  for  injuries  to  cargo  where  owners  re- 
tained control  of  her  navigation ;  The  Bombay,  38  Fed.  513,  chartered  ves- 
sel liable  for  necessary  coal  furnished;  The  Centurion,  57  Fed.  416,  ship 
is  generally  liable  for  bad  stowage;  The  Iris^  88  Fed.  910,  repairs  author-' 
ized  by  ostensible  owner  creates  lien  on  vessel;  Robinson  v.  Hoist,  86  Ga. 
22,  23  S.  E.  77,  owner  controlling  navigation  of  chartered  vessel  liable  on 
contract  of  affreightment;  The  Peer  of  the  Realm,  19  Fed.  217,  owner  ©f 
chartered  vessel  had  a  right  to  stipulate  for  lien  on  entire  cargo,  and  master 
had  a  right  to  insist  on  such  stipulation;  The  Lykus,  36  Fed.  922,  lien 
cannot  stand  alone  on  master's  contract  made  without  authority  of  charter. 
Distinguished  in  Stephenson  v.  The  Francis,  21  Fed.  726,  where  master 
notified  person  furnishing  supplies  of  stipulation  with  charterer  that  vessel 
should  not  be  bound ;  McCaldin  v.  The  Stroma,  41  Fed.  601,  53  Fed.  284, 
3  C.  C.  A.  530,  where  libelant  had  notice  that  charterer  was  to  pay  bills 
the  ship  was  not  bound. 

Master's  authority  as  agent  of  owner.    Note,  63  Am.  Doc  642. 
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Svit  cannot  be  maintained  against  ship  wliare  owners  wen  not  them- 
selves personiklly  liable. 

Approved  in  The  Pauline,  1  Biss.  398,  Fed.  Cas.  10,848.  holding  execu- 
tory contract  for  transportation  creates  no  lien  npon  vessel  nor  are  owners 
liable;  Walsh  v.  The  Carl  Haasted,  29  Fed.  Cas.  105,  neither  ship  nor 
owners  liable  for  loss  under  agreement  to  tow  made  by  mate  beyond  scope 
of  his  authority;  Mitchell  v.  Chambers,  43  Mich.  163,  38  Am.  Bep.  171, 
5  N.  W.  67,  ship's  husband  cannot  bind  co-owners  upon  contract  of  bail 
for  ship  where  they  were  not  personally  lia)>le;  Taylor  v.  Carryl,  20  How. 
599,  15  L.  Ed.  1034,  owners  incur  a  personal  responsibility  upon  contracts 
with  mariners  for  services  and  District  Court  could  not  divest  authority  of 
State  courts  over  vessel;  The  Queen  of  the  Pacific,  61  Fed.  215,  upholding 
libel  in  rem  against  ship  on  contract  of  afEreightment. 

Denied  in  Marshall  v.  Pierrez,  9  Ben.  41,  Fed.  Cas.  9130,  holding  contract 
having  legal  characteristics  of  charter-party  is  a  marine  contract  upon 
which  action  in  personam  will  lie. 

What  contracts  will  support  maritime  lien.  Note,  70  L.  B.  A.  432,  43S» 
434. 

^       Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  0.  654. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent 
toward  one  not  sustaining  contractual  relation.  Note,  27  L.  R.  A. 
172. 

18  How.  192-196,  15  Zi.  Ed.  350,  HEXES  OF  POTDEA8  DE  LA  LAX7DE  y. 
TBBASXTBEE  OF  LOXTISIANA. 

State  decision  that  State  tax  upon  snocesiion  of  foreigner  to  estate  was 
properly  imposed,  no  constitiitioBal  question  being  raised,  cannot  be  reviewed* 
by  Supreme  Court. 

Approved  in  In  re  Majot's  Estate,  199  N.  T.  36,  29  L.  B.  A.  (N.  S.)  780, 
92  N.  E.  404,  transfer  tax  laws  of  New  York  apply  to  property  acquired 
by  person  married  in  France,  in  libsence  of  express  antenuptial  agreement, 
though  community  laws  of  France  give  wife  interest  so  there  would  be 
no  transfer  on  husband's  death. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  53  L.  B.  A.  40. 

18  How.  197-199,  15  It.  Ed.  345,  IiA  FATETTE  ▼.  KENTON. 

Orant  of  all  of  certain  described  lands  as  are  not  "legally  claimed"  by 
any  otber  person  did  not  authorise  the  issuance  of  a  patent  untU  the  rl£^tf  ul 
claims  of  others  had  been  ascertained;  principle  applied  tn  construing  grant 
to  Oeneral  La  Fayette. 

Distinguished  in  Yates  v.  Smith,  40  Cal.  672,  where  patent  neither  ex- 
pressly nor  by  implication  contained  reservation  of  disputed  land. 
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Oonfizinatioii  of  land  titl«i  by  authorised  commissionen  are  concliislye. 

Approved  in  Hannibal  &  St.  J.  R.  R.  Co.  v.  Smith,  41  Mo.  333,  holding 
power  of  Secretary  of  Interior  to  determine  on  what  specific  tracts  of 
land  act  of  Congress  shall  operate  as  grant  of  title,  beyond  control  of 
courts. 

18  How.  199-202,  16  L.  Ed.  332,  OBAIG-KBAD  ▼.  WILSON.    • 

To  authorise  an  appeal,  decree  must  be  final  in  all  matten  witbin  the 
pleadings,  so  that  an  affirmance  of  the  decree  will  end  the  suit. 

Approved  in  Mica  Insulator  Co.  v.  Commercial  Mica  Co.,  157  Fed.  95, 
decree  dismissing  bill  for  want  of  equity  dissolving  preliminary  injunction 
and  awarding  damages  for  its  wrongful  issuance  is  final,  though  direct- 
ing reference  to  ascertain  amount  of  damages,  which  relates  to  matter 
not  within  pleadings;  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  G.  A.  672, 
holding  judgment  reversing  and  remanding  for  further  proceedings  is  not 
final  and  appealable;  Winthrop  Iron  Co.  v.  Meeker.  109  U.  S.  184,  27 
L.  £d.  900,  3  Sup.  Ct.  114,  decree  setting  aside  proceedings  of  stockholders ' 
meeting  and  appointment  of  receiver  reserving  further  directions  as  to 
costs,  is  final;  Chicago  &  0.  R.  R.  Co.  v.  McCammon,  61  Fed.  776,  10 
C.  C.  A.  50,  court  could  not  direct  purchaser  at  foreclosure  sale  to  pay 
claim  adjudicated  after  confirmation  of  sale;  McGourkey  v.  Toledo  & 
Ohio  R.  R.  Co.,  146  U.  S.  546,  547,  36  L.  Bd.  1083,  1084,  13  Sup.  a.  172, 
173,  decree  ordering  receiver  to  deliver  certain  property  to  intervenor  to 
be  sold  not  appealable. 

Decree  referring  case  to  master  to  ascertain  amount  expended  on  property 
and  amount  received  by  claimants  not  a  final  appealable  decree. 

'  Approved  in  Odbert  v,  Marquet,  175  Fed.  50,  99  C.  C.  A.  60.  decree 
awarding  damages  for  fraudulent  misrepresentations  and  referring  mat- 
ter to  master  to  find  damages  is  interlocutory  and  not  appealable;  Maas 
V.  Lonstorf,  166  Fed.  44,  91  C.  C.  A.  627,  decree  to  compel  conveyance  of 
interest  in  real  estate  and  for  accounting  of  royalties,  rents  and  profits 
was  not  final,  and  not  appealable;  Mercantile  Trust  Co.  v.  Chicago  etc. 
Ry.  Co.,  123  Fed.  391,  60  C.  C.  A.  651,  holding  decree  on  intervening  peti- 
tion against  receiver  directing  delivery  of  certain  property  or  its  value  and 
referring  to  master  to  find  value  and  state  account  is  not  final;  Parmele 
V.  Schroeder,  61  Neb.  561,  85  N.  W.  565,  holding  foreclosure  decree  finding 
appellants  personally  liable,  and  if  money  arising  from  sale  is  insufficient 
to  satisfy  amount  due  them,  sheriff  shall  specify  amount  of  deficiency,  and 
upon  application  mortgagee  is  entitled  to  deficiency  judgment,  is  not  final 
api>ealable  decree;  McAuslan  v.  McAuslan,  34  R.  I.  471,  83  Atl.  841,  in 
suit  to  remove  testamentary  trustee  and  for  accounting,  decree  confirming 
master's  report  was  not  final,  and  prior  proceedings  may  be  reviewed 
upon  appeal  from  subsequent  decree  removing  trustee;  dissenting  opinion 
in  Fould  De  Qrasse  v.  H.  W.  Gossard  Co.,  236  111.  81,  86  N.  E.  179,  majority 
holding  that  decree  for  accounting  under  license  to  use  patent  with  refer- 
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ence  to  master  was  final;  Humiston  v.  Stainthorp,  2  Wall.  110,  17  L.  Sd. 
906,  decree  in  favor  of  patentee  for  account  of  profits  with  reference  to 
master  to  state  amount  not  final;  Bostwiek  y.  Brinkerhoff,  106  U.  S.  4, 
27  L.  Ed.  74,  1  Sup.  Ct.  16,  decree  of  State  court  reversing  judgment  with 
leave  for  further  proceedings  cannot  be  reviewed  by  Supreme  Court; 
Keystone  Manganese  &  Iron  Co.  v.  Martin,  132  U.  S.  93,  95,  33  L.  £d.  276, 
10  Sup.  Ct.  32,  33,  decree  restraining  trespasser  from  taking  mineral  and 
ore  and  ordering  account  before  master  not  subject  to  appeal;  Lodge  v. 
Twell,  135  U.  S.  235,  84  L  Ed.  155,  10  Sup.  Ct.  747,  decree  setting  aside 
fraudulent  conveyance  and  ordering  sale  and  an  accounting,  proceeds  sub- 
ject to  alimony  is  interlocutory;  McGourkey  v.  Toledo  &  Ohio  R.  R;  Co., 
146  U.  S.  545,  548,  86  L.  Ed.  1088,  1084,  13  Sup.  Ct.  172,  173,  decree  order- 
ing receiver  to  deliver  certain  property  to  intervener  to  be  sold  not  appeal- 
able; California  Nat.  Bank  v.  Stateler,  171  U.  S.  449,  48  L.  Ed.  284,  19 
Sup.  Ct.  7,  statement  of  account  upon  which  decree  is  to  be  entered  not 
a  final  decree;  Columbus  Watch  Co.  v.  Robbins,  52  Fed.  339,  3  C.  C.  A. 
103,  decree  sustaining  validity  of  patent  and  referring  account. of  damages 
and  profits  to  master  is  interlocutory;  Moran  v.  Hagerman,  64  Fed.  503, 
12  C  C.  A.  239,  decree  not  fulfilling  mandate  of  Supreme  Court  does  not 
preclude  further  action;  Gamer  v.  Prewitt,  32  Ala.  18,  decree  leaving  equi- 
ties -relating  to  items  of  account  unsettled  is  not  final ;  McMahon  v.  Quinn, 
140  111.  201,  29  N.  E.  732,  order  dismissing  cross-bill  is  interlocutory; 
Dorsey  v.  Thompson,  37  Md.  50,  order  renewing  and  continuing  former 
order  of  sale  not  a  final  decree ;  Summers  v.  Dame,  31  Gratt.  808,  decree 
deciding  priority  of  liens  over  deed  of  trust,  ordering  sale  and  report  of 
commissioners  on  priority  of  liens,  is  interlocutory ;  Bent  v.  Miranda,  8  N.  M. 
84,  42  Pac.  92,  decree  establishing  interests  in  land  but  reserving  partition 
may  be  vacated  at  subsequent  term. 

Distinguished  in  Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  decree 
ordering  judicial  sale  of  proper);y  is  final  and  can  be  reviewed  only  upon 
appeal. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec 

429,  484. 
Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 

accounts  for  report  of  master.    Note,  5  Ann.  Oaa.  177.  . 

18  How.  202-217,  15  !•.  Ed.  862,  ABBOTT  v.  ESSEX  COMPANY. 

I>eviae  to  ''my  two  sons  .  . '.  all  my  lands,"  etc.,  and  'if  either  of  my  said 
sons  should  happen  to  die  without  any  lawful  heirs  of  their  own,  then  the  share 
of  him  who  may  first  decease  Shall  aceme  to  the  other  survivor  and  his  heirs," 
gives  estate  in  fee  simple,  and  share  of  son  dying  without  issue  passes  to  the 
other  by  way  of  executory  devise.  ^ 

Approved  in  Yocum  v.  Parker,  134  Fed.  209,  67  C.  C.  A.  227,  devise  to 
son  provided  that  if  he  die  without  issue  lands  shall  pass  to  others  vests 
fee  simple  in  son  and  creates  no  estate-tail;  Atkins  v.  Best,  27  App.  D.  C. 
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153,  will,  drawn  by  unskilled  person  devising  certain  land  to  motber  with- 
out words  of  ILmitation  and  other  land  ''during  her  Hfe,"  was  construed 
to  convey  title  in  fee  simple  to  first  named  property;  Niles  v.  Gray,  12 
Ohio  St.  331,  holding  item,  ^'i  give  and  bequeath  to  my  youngest  daughter, 
Margaret  Harper,  the  remaining  part  of  my  real  property,"  vests  fee- 
simple  estate;  Lapham  v.  Martin,  33  Ohio  St.  103,  bequest  to  M.  provided 
that  should  she  die  leaving  ^o  child,  the  money  to  be  equally  divided  be- 
tween testator's  children,  vests  bequest  absolutely  in  M.,  subject  to  be 
divested  upon  happening  of  contingencies  named;  Couch  v.  Eastham,  29 
W.  Va.  793,  3  S.  E.  28,  devise  of  land  to  P.,  subject  to  chaise  of  certain 
sum  bequeathed  to  S.,  land  to  go  to  S.  should  P.  die  without  issue,  sub- 
jects land  to  immediate  payment  of  money  to  S;  Myer  v.  Snow,  49  Ark. 
130,  4  S.  W.  383,  arguendo. 

Criticised  in  First  Nat.  Bank  v.  De  Pauw,  86  Fed.  725,  30  C.  C.  A.  360, 
holding,  under  Indiana  rule,  provision  that  if  either  testator  ''should  de- 
part this  life  without  leaving  issue,"  survivor  shoxdd  inherit,  referred  to 
death  during  life  of  testator. 

Distinguished  in  Anderson  v.  Messinger,  146  Fed.  943.  944,  7  L.  R.  A. 
(N.  S.)  1094,  77  C.  C.  A.  179,  construing  devise  to  sons  provided  that  if 
either  died  without  descendants,  then  survivor  should  take,  and  if  latter 
died  without  descendants,  estate  should  go  to  brothers  and  sisters,  as  de- 
vising life  estate  to  sons. 

Meaning  of  "share"  as  used  in  will.    Note,  Aim.  Gas.  1915B,  674« 

Words  of  inheritance  are  not  absolutely  necesaaiy  to  gift  of  fee. 
Approved  in  McCaffrey  v.  Manogue,  196  U.  S.  571,  49  L.  Ed*  603,  25 
Sup,  Ct.  319,  under  will  making  all  heirs  devisees  without  words  of  limita- 
tion, and  charging  one  receiving  most  land  with  payment  of  debts  and 
funeral  expenses,  devisees  took  fee  simple. 

Executor  personally  charged,  in  respect  \o  the  estate  given  him,  with  the 
payment  of  all  debts  and  legacies,  takes  a  fee  tn  the  estate. 

Approved  in  West  v.  Fitz,  109  111.  438,  where  ti-ustee  is  directed  to  pay 
testator's  debts  or  legacies,  he  takes  fee  as  an  indemnitv  in  case  of  pay- 
ment out  of  his  own  funds. 

Distinguished  in  McCaflErey  v.  Manogue,  22  App.  D.  C.  390,  391,  where 
devise  of  land  without  words  of  limitation  was  followed  by  bequest  of 
money  in  bank,  direction  to  pay  funeral  expenses  and  debts  did  not  enlarge 
life  estate  into  fee. 

By  phrase,  'lawful  heirs  of  their  own,""  testator  evidently  meant  lineal 
descendants  or  'issue." 

Approved  in  Coleman  v.  Coleman,  69  Kan.  41,  44,  76  Pac.  440,  under  de- 
vise to  sons  conditionlid  that  on  death  of  either  without  heirs  of  his  own, 
survivors  should  take,  on  death  of  infant  son,  his  mother  did  not  inherit; 
Harrell  v.  Hagan,  147  N.  C.  116,  125  Am.  St  Bep.  538,  60  S.  E.  911,  under 
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will,  deyising  life  estate  to  wife  with  remainder  to  daughter,  providing 
that  daughter's  share  should  go  to  testator's  sons  if  daughter  dies  ''with- 
out lawful  heir,"  illegitimate  children  of  daughter  inherit  her  share; 
Myrick  v.  Heard,  31  Fed.  243,  holding  word  ** heirs"  a  mere  descriptio  per- 
sonarum  of  issue  of  life  tenant  living  at  time  of  her  death;  Buchanan  v. 
Schulderman,  11  Or.  152,  1  Pac.  900,  to  the  same  point. 

Distinguished  in  Anderson  v.  Messinger,  }46  Fed.  944,  7  L.  B.  A.  (N.  S.) 
1094,  77  C.  C.  A  179,  under  devise  to  sons  which  provided  that  if  either 
died  without  issue  then  survivor  should  take,  and  if  latter  left  no  issue, 
estate  should  go  to  brothers  and  sisters,  son  took  life  estp.te. 

Miscellaneous.  Cited  in  Richardson  v.  Richardson,  80  Me.  692,  16  Atl. 
252,  as  to  creation  of  estates-taiL 

18  How.  217-223,  iG  K  Ed.  367,  McLAtJOHLIN  ▼.  8WAKN. 

vin  Maryland,  an  attachment  may  be  issued  upon  Judgment  and  levied 
upon  rights  of  defendant  in  hands  of  third  persons,  therefore  a  trust  fond 
which  defendant  might  have  brought  an  itction  to  recever  is  liable  to 
attachment. 

Approved  in  State  Nat.  Bank  v.  Wheeler  &  Motter  Mercantile  Co.,  104 
Ark.  225, 148  S.  W.  1035,  creditor  refusing  to  accept  benefits  under  assign- 
ment may  garnishee  balance  in  hands  of  assignee-  after  payment  of  cred- 
itors willing  to  accept  pro  rata  shares;  Droop  v.  Ridenour,  9  App.  D.  CI 
108,  bill  in  equity  is  maintainable  by  creditor  whose  claim  is  not 'reduced 
to  judgment  against  absconding  debtor  to  subject  equitable  interest  of 
debtor  to  payment  of  debt ;  Gilbert  v.  Lynch,  17  Blatchf .  404,  1  Fed.  113, 
fund  so  situated  that  debtor  may  tiot  sue  and  recover  cannot  be  attached; 
Lackett  v.  Rumbaugh,  46  Fed.  29,  trust  funds  not  subject  to  garnishment 
vntil  execution  of  trust ;  Van  Camp  v.  Searle,  147  N.  Y.  161,  41  N.  E.  430; 
action  at  law  will  not  lie  where  trust  is  open  and  continuing. 

^  Oamlshee  has  right  to  Insist  upon  any  defense  which  he  could  have  made 
against  defendant  in  main  action. 

Approved  in  Field  v.  Sammis,  12  N.  M.  45,  73  Pac.  620,  third  party  may 
intervene  in  garnishment  proceeding  arising  under  execution,  and  set  up 
rights,  l^al  or  equitable,  funds  sought  to  be  recovered;  Lackett  v.  Rum- 
baugh, 46  Fed.  28,  where  defendant  to  action  in  Federal  court  was  Hot 
served,  a  subsequent  attachment  is  void. 

18  How.  223-230,  15  L.  Ed.  369,  THE  STEAMBOAT  NEW  YOBK  v.  BEA. 

Steamer  with  tows,  traveUHg  at  night  upon  the  Hudson  Elver,  at  rate  of 
eight  to  ten  miles  per  hour,  grossly  at  f aolt  for  collision  of  tow  with  vessel 
lying  at  anchor. 

Approved  in  Pennell  v.  United  States,  162  Fed.  68,  Federal  gunboat 
proceeding  at  speed  of  seven  knots  at  night  in  dense  fog  off  coast  of  Nova 
Scotia  was  in  fault  for  collision  with  brig;  The  Quickstep,  9  Wall.  671, 


18  How.  223-230  NOTES  ON  U.  S.  REPORTS.  1032 

19  L.  Ed.  769,  tow  considered  under  control'  of  tog,  and  the  latter  liable 
for  collision ;  The  Snnnyside,  91  U.  S.  209,  23  L.  Ed.  303,  pi^eantions  to 
avoid  collision  must  be  seasonable;  The  Belknap,  2  Low.  285,  Fed.  Cas. 
1244,  tug  responsible  for  damage  to  another  vessel  by  collision  with  tow; 
The  Steamer  J.  W.  Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  steamer  respon^ 
sible  for  damage  caused  by  collision  with  vessel  anchored  in  asual  anchor- 
ing ground;  Langley  v.  The  Syracuse,  14  Fed.  Cas.  1115,  steamboat  liable 
for  loss  of  tow  in  collision  under  circumstances  similar  to  those  in  prin- 
cipal case;  Nelson  v.  Goliah,  17  Fed.  Cas.  1320,  where  tow  is  injured  in 
collision,  question  of  tug's  liability  is  to  be  determined  by  rules  applicable 
to  ordinary  cases  of  collision;  Baltimore  &  Ohio  R.  R.  Co.  v.  Wheeling, 
P.  &  C.  Trans.  Co.,  32  Ohio  St.  144,  jury  should  determine  whether,  under 
all  the  circumstances,  pilot  exercised  proper  skill  and  judgment;  The  Free 
State,  1  Brown,  266,  Fed.  Cas.  5090,  affirmative  evidence  of  danger  must 
be  present  in  order  to  impose  duty  of  decreasing  speed. 

It  ia  duty  of  steamboats  traversing  waters  where  sailing  yessels  are  often 
met  with  to  have  trustworthy  and  constant  lookout,  and  omission  to  do  so,  in 
case  of.  collision,  is  prima  facie  evidence  of  fault  on  part  of  steamer. 

Approved  in  The  Idlewild,  129  Fed.  847,  holding  tug  towing  scow  at 
fault  for  collision  with  yacht  anchored  at  night  in  harbor;  The  Ottawa, 
8  Wall.  273*,  18  L.  Ed.  167,  holding  neither  master  acting  as  officer  of  the 
deck  nor  the  helmsman  a  proper  lookout;  The  Lyon,  1  Brown,  63,  Fed. 
Cas.  8645,  to  the  same  point;  The  Cambridge,  2  Low.  23,  Fed.  Cas.  2334, 
absence  of  lookout  cannot  be  explained  away  by  evidence  that  master  or 
pilot  would  do  as  well  or  better;  Haney  v.  Louisiana,  11  Fed.  Cas.  425, 
lookout  must  have  no  other  duty  or  occupation;  The  St.  Nicholas,  49  Fed. 
679,  burden  of  proof  on  vessel,  to  show  that  want  of  lookout  did  not 
contribute  to  accident;  The  Livingstone,  87  Fed.  777,  steamer  in  fault  for 
not  keeping  proper  lookout. 

Duty  of  vessel  to  keep  competent  and  vigilant  lookout.    Note,  975 

Am.  Dec.  606. 
Duty  of  vessels  anchored  or  moored  in  fairway  or  harbor  to  display 

signal  light.    Note,  16  Ann.  Oaa.  554. 

Bules  of  navigation  prescrihed  by  State,  ^dille  binding  on  her  own  eoorts 
cannot  regulate  decisions  of  Federal  courts  administering  general  admiralty 
law. 

Approved  in  The  Nettie  Sundberg,  100  Fed.  889,  holding  void  paragraph 
27  of  Regulations  of  Port  of  San  Francisco,  by  State  harbor  commission- 
ers, regulating  moving  of  vessels  ac]y>ss  end  of  pier;  dissenting  opinion 
in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  586,  45  L.  Ed.  330,  21 
Sup.  Ct.  225,  majority  holding  under  general  maritime  law,  where  relation 
of  master  and  servant  exists,  owner  of  offending  vessel  committing  mari- 
time tort  is  responsible;  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  165,  the 
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general  maritime  law  gives  no  lien  for  supplies  famished  vessel  in  home 
port;  Ralli  v.  Troop,  37  Fed.  891,  failure  of  foreign  vessels  to  comply 
with  local  regulations  not  brought  to  their  knowledge  does  not  in  general 
constitute  a  fault;  New  Zealand  Ins.  Co.  v.  Eammoor  S.  S.  Co.,  79  Fed. 
370,  24  C.  0.  A.  644,  admiralty  courts  not  guided  by  State  statutes  as  to 
method  of  ascertaining  the  proportions  of  a  general  average  loss,  and 
interest  on  contract;  Laidlaw  v.  Or^on  Ry.  &  Nav.  Co.,  81  Fed.  880,  26 
C.  C.  A.  665,  State  statutes  of  limitation  do  not  apply  to  admiralty  suits 
in  Federal  courts. 

Federal  courts  will  enforce  police  regolationfl,  in  aid  and  furtherance  of 
conmieioe,  enacted  by  local  antfcoiltiea. 

Approved  in  The  Palmetto,  1  Biss.  143,  Fed.  Cas.  10,699,  city  ordinance 
affecting  vessels  at  wharf  binding  only  as  police  regulation. 

18  How.  231-2S6,  15  I*.  Ed.  363,  THE  SHIP  HOWABD  ▼.  WISSMAIT. 

Where  evidence  showed  that  potatoes  were  in  diseased  condition  when 
shipped,  vessel  not  responsible  for  thelx  loss. 

Approved  in  The  Queen  of  the  Pacific,  75  Fed.  78,  laying  down  rule  as 
to  burden  of  proof  in  action  to  hold  vessel  liable  for  damage  to  cargo; 
Witzler  v.  Collins,  70  Me.  301,  303,  85  Am.  Sep.  888,  884,  real  condition 
of  cargo  may  be  shown  by  parol  evidence. 

Carrier's  liability  for  loss  due  to  inherent  quality  of  goods.    Note, 
81  AsL  Bep.  568. 

Liability  of  ship  owner  for  loss  or  injury  to  cargo  due  to  inherent 
vice.    Note,  13  Ann.  Oaa.  246. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  226. 

18  How.  286-240,  15  1*.  Ed.  365,  McKINNET  V.  8AVIEOO. 

Persons  not  residing  in  Texas  at  time  of  her  declaration  of  independence 
were  considered  as  aliens  unless  afterward  naturalized;  therefore,  the  State 
Constitution  not  providing  for  the  inheritance  of  an  alien  from  an  alien,  an 
alien  daughter  of  resident  of  Texas,  who  removed  to  Mexico  before  declaration 
of  independence,  could  not  inherit. 

Cited  in  Kircher  v.  Murray,  54  Fed.  621,  arguendo. 

Distinguished  in  Jones  v.  McMasters,  '20  How.  21,  15  L.  Ed.  810,  Spanish 
and  Mexican  laws  against  aliens  acquiring  property  as  adopted  by  Texas 
do  not  refer  to  citizens  or  subjects  who,  on  division  of  empire,  hold  lands 
in  section  in  which  they  do  not  reside;  Airhart  v.  Massieu,  98  U.  S.  496, 
25  L.  Ed.  214,  to  the  same  point. 

Denied  in  Sabriego  v.  White,  30  Tex.  588,  holding  common-law  rule 
that  an  alien  cannot  cast  the  descent  upon  an  alien  wholly  inapplicable 
to  the  Republic  of  Texas. 
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Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 

alien.    Note,  31  L.  B.  A.  103/ 
Alien's  right  to  inherit.    Note>  31  L.  B.  A.  179. 

Treaty  of  Onadalovpe  Hidalgo  respecting  status  of  Mexicans  wttbln  the 
ceded  territory  had  no  relation  to  Mexican  residents  of  Texas. 

Approved  in  Basse  v.  Brownsville,  154  U.  S.  610,  22  L.  Ed.  420,  14  Sup. 
Ct.  1195,  treaty  of  Guadaloiipe  Hidalgo  had  no  relation  to  property  in- 
cluded within  the  State  of  Texas. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  B.  A.  186. 

Act  i^dmitting  Texas  into  the.  tJnion  conf tfred  upon  the  population  all  the 
privileges  within  the  constitutional  competency  of  the  TTlilted  States  to  grant. 
Approved  in  Boyd  v.  Thayer,  143  U.  S.  169,  36  L.  Ed.  112,  12  Sup.  Ct. 
385,  by  annexation  citizens  of  Republic  of  Texas  became  citizens  of  the 
United  States ;  In  re  Rodrigpiez,  81  Fed.  350,  Mexicaur  citizens  eligible  to 
American  citizenship. 

18  How.    241-243,    15    L.    Ed.    347,    UNITED   STATES   ▼.    MINNESOTA    ^^ 
NOBTHWESTEBN  B.  B. 

Withdrawal  or  discontlnnance  of  an  appeal  is  not  a  matter  of  course,  but 
plaintiff  may  discontinue  by  leave  of  court;  In  this  case  attorney  general 
allowed  to  discontinue  upon  stating  that  certain  necessary  facts  were  not  In 
the  record. 

Approved  in  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  965,  60 
C  C.  A.  93,  dismissing  without  prejudice  appeal  from  interlocutory  decree 
for  injunction  and  accounting  in  patent;  Thomhill  v.  Olson,  26  N.  D.  31, 
142  N.  W.  914,  appeal  will  not  be  dismissed  without  prejudice  except  upon 
showing  of  inadvertence  or  mistake,  or  some  other  equitable  consideration ; 
Donallan  v.  Tannage  Patent  Co.,  79  Fed.  385,  24  0.  0.  ,A.  647,  holding: 
plaintiff  not  entitled  to  order  dismissing  appeal  without  prejudice. 

Right  of  appellant  to  dismiss  appeal.    Nole,  2  Aim.  Oas.  794. 

18  How.  243-245,  16  I..  Ed.  848,  OALOOTE  v.  8TANT0K. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  B.  A.  636. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  54. 

18  How.  246-253, 16  L.  Ed.  380,  YOBK  ft  CtJMBEBIiAND  B.  B.  CO.  ▼.  MTEBS. 
Bill  of  exceptions  setting  out  award  and  testimony  of  arbitrator  showlnic 
facts  upon  which  objections  were  founded  is  a  sufficient  exception. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  S.  331,  49 
L.  Ed.  223,  25  Sup.  Ct.  28,  errors  of  law  in  condemnation  proceedings  are 
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not  reviewable  without  bill  of  exceptions;  Pomeroy  v.  Bank  of  Indiana, 
1  Wall.  598,  17  L.  Ed.  640,  exceptions  must  be  made  at  time  of  raling; 
Baltimore  &  Pot.  R.  R.  Co.  v.  Trustees,  etc.,  91  U.  S.  131,  132,  23  L.  Ed. 
262,  parol  evidence,  depositions  and  affidavits  are  not  part  of  record  unless 
so  made  by  ap^ed  statement  of  facts,  bill  of  exceptions,  special  verdict 
or  demurrer  to  evidence;  Bond  v.  Dustin,  112  U.  S.  606,  28  L.  Ed.  836, 
5  Sup.  Ct.  297,  upon  bill  of  exceptions  and  writ  of  error,  Circuit  Court 
cannot  review  rulings  upon  the  admission  or  rejection  of  evidence;  Nolan 
V.  Colorado  Cent.  Consol.  Min.  Co.,  63  Fed.  934,  12  C.  C.  A.  585,  writ  of 
error  will  lie  to  review  judgment  setting  aside  award  of  arbitrators; 
Duncan  v.  Atchison,  T.  &  S.  F.  R.  R.  Co., -72  Fed.  811,  19  C.  C.  A.  202, 
arguendo. 

Statute  allowing  bill  of  exceptions  in  common-law  courts  of  original  juris- 
diction embAkces  all  judgments  or  opinions  arising  in  course  of  a  cause  wbicb 
are  subject  of  revision  by  an  appellate  court,  wblcli  do  not  otherwise  appear  on 
record. 

Approved  in  Heckers  v.  Fowler,  2  Wall.  129, 17  L.  Ed.  760,  holding  prac- 
tice of  referring  actions  to  arbitrators  well  established. 

To  present  a  question  to  the  Supreme  Court,  subordinate  tribunal  must 
ascertain  facts  upon  which  judgment  is  excepted  to;  neither  weight  or  effect 
of  evidence  nor  mixed  questlonB  of  law  and  fact  will  be  determined. 

Approved  in  Shipman  v.  Ohio  Coal  Ex.,  70  Fed.  654,  17  C.  C.  A.  313, 
holding  stipulation  neither  enlai^ed  nor  contracted  rights  of  parties  in 
respect  to  mode  or  authority  of  appellate  court  to  revise ;  Nolan  v.  Colorado 
C.  C.  Min.  Co.,  63  Fed.  935, 12  C.  C.  A.  585,  writ  of  error  will  lie  to  review 
judgment  setting  aside  award  of  arbitrators. 

Ca&duaion  of  arbitration  upon  precise  subject  of  reference  is  a  final  de- 
etsioD,  and  the  Supreme  Oonrt  cannot  revise  his  mistakes  either  of  law  or  of 
fact 

Approved  in  Grant  v.  National  Bank,  232  Fed.  209,  in  action  by  trustee 
in  bankruptcy  to  recover  property  alleged  to  have  been  delivered  as  prefer- 
ence, District  Court  cannot  review  findings  of  referee  where  parties  stipu- 
lated for  that  mode  of  trial;  Rurrell  v.  United  States,  147  Fed.  49,  51, 
77  C.  C.  A.  308,  where  arbitration  agreement  provided  that  proof  should 
be  taken  before  arbitrators  in  same  manner  as  in  trials,  and  judgment 
ifwarded  should  be  unappealable,  objections  against  introduction  of  evi- 
dence cannot  be  urged  against  judgment;  Swift  &  Co.  v.  Jones,  145  Fed. 
493,  76  C.  C.  A.  253,  in  action  at  law  Circuit  Court  cannot,  even  by  con- 
sent, order  trial  before  special  master  authorized  to  pass  on  issues  of  fact 
and  report  findings  to  court;  United  States  v.  Mason,  33  App.  D.  C.  355, 
where  alleged  mistake  of  fact  was  mere  error  in  judgment  of  accounting 
officer.  Federal  government  cannot  recover  money  paid  to  army  officer  for 
loss  of  hQrse  in  absence  of  fraud;  Roberts  v.  Benjamin,  124  U.  S.  72,  31 
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L.  Ed.  336,  8  Sup.  Ct.  396,  jadgment  being  entered  pursuant  to  report  of 
referee,  the  facts  found  by  him. are  conclusive;  Tyler  v.  Angevinc,  15 
Blatchf.  543,  Fed.  Cas.  14,306,  to  the  same  point;  Heckers  v.  Fowler,  2 
Wall.  129,  17  L.  Ed.  760,  practice  of  referring  actions  to  referee  is  well 
established;  Robinson  v.  Mutual  Benefit  Life  Ins.  Co.,  16  Blatchf.  201,  Fed. 
Gas.  11,961,  reference  by  consent  authorized;  Brush  v.  Fisher,  70  Mich. 
476,  14  Am.  St.  Bep.  515,  38  N.  W.  449,  award  will  not  be  set  aside  unless 
error  was  so  gross  as  of  itself  to  furnish  clear  proof  of  corruption  and 
fraud;  Goddard  v.  King,  40  Minn.  168,  41  N.  W.  661,  refusing  to  set  aside 
award  where  referees  acted  honestly;  Town  of  Lyons  y.  Lyons  Nat.  Bank, 

19  Blatchf.  286,  8  Fed.  374,  arguendo;  Whitcher  v.  Whitcher,  49  N.  H. 
184,  6  Am.  Bep.  495,  in  general  discussion  of  awards  by  arbitrators. 

Impeachment  of  award  by  testimony  of  arbitrators.    Note,  S  E.  &.  O. 
504. 

18  How.  263-263,  15  L.  Ed.  368,  SHIEIJ)8  ▼.  THOMAa 

Where  snrety  In  admlnistratloii  bond  and  portion  of  dlfltributees  resided 
within  Jurisdiction  of  State  court  having  jurlsdietlon  of  subject  matter,  the 
voluntary  appearance  of  principal  defendant,  a  nonresident  gave  complete 
Jurisdiction  in  the  premises. 

Approved  in  Succession  of  Caldwell,  114  La.  195,  108  Am.  SI  Bep.  847, 
38  South.  142,  giving  credit  to  Massachusetts  probate  decree  of  adoption; 
Weaver  v.  Weaver,  16  N.  M.  104,  113  Pac.  600,  District  Court  was  without 
jurisdiction  to  set  aside  divorce  decree,  voidable  but  not  void,  after  lapse 
of  one  year;  Ex  parte  Hudson,  3  Okl.  Cr.  404,  107  Pac.  736,  appearance 
by  white  man  in  Cherokee  court  waives  statutory  exemption  from  its  juris- 
diction; Mehlin  v.  Ice,  56  Fed.  20,  5  C.  C.  A.  403,  it  is  competent  for  a 
white  man  to  waive  treaty  and  statutory  stipulations  exempting  him  from 
jurisdiction  of  Cherokee  courts;  Davis  v.  M^roz,  55  N.  J.  L.  435,  26  Atl. 
1012,  joint  defendant,  not  served  with  process,  making  voluntary  appear- 
ance, is  bound  by  judgment. 

Whether  or  not  bill  is  multifarious  must  be  determined  by  the  pecollar 
features  of  each  case. 

Approved  in  Young  v.  United  States,  176  Fed.  617,  petition  by  several 
claimants  to  establish  rights  to  allotments  of  land  is  multifarious  as  tested 
by  equity  pleading,  and  should  be  dismissed  without  prejudice  to  prosecu- 
tion of  separate  suits;  Inman  v.  New  York  etc.  Co.,  131  Fed.  999,  bill  in 
one  suit  attempting  to  settle  right  of  ownership  of  stock  of  corporation 
and  to  ask  relief  dependent  on  such  ownership  is  multifarious;  Williams  v. 
Crabb,  117  Fed.  203,  59  L.  B.  A.  425,  54  C.  C.  A.  213,  holding  biU  seeking 
to  set  aside  will  and  deed,  both  made  by  same  person  and  alleged  to  have 
been  procured  by  fraud,  is  not  multifarious;  United  States  Mineral  Wool 
Co.  V.  ManviUe  etc.  Co.,  101  Fed.  145,  holding  bill  not  multifarious  because 
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it  alleges  infringement  of  two  separate  patents ;  Commereial  Bank  v.  Sand- 
ford,  99  Fed.  157,  holding  bill  to  foreclose  mortgage  not  multifarious 
because  it  joins  as  defendants  purchaser  under  tax  warrant  against  mort- 
gagor and  seeks  to  have  tax  sale  set  aside;  Cutter  v.  Iowa  Water  Co.,  96 
Fed.  780,  holding  bill  seeking  vacation  of  decree  is  not  multifarious  because 
it  alleges  fraud  on  part  of  parties  to  decree  and  invalid  action  by  court; 
Murrell  v.  Peterson,  57  Fla.  489,  49  South.  34,  bill  was  multifarious  for 
uniting  distinct  and  disconnected  causes,  and  for  joining  parties  without 
common  interest ;  Bliss  v.  Parks,  175  Mass.  543,  56  N.  E.  567,  holding  bill 
alleging  that  defendants  as  officers  of  association  and  charged  with  its 
management  conducted  business  for  personal  gain  and  diverted  assets  to 
own  use  is  not  multifarious ;  Brown  v.  Guarantee  Trust  Co.,  128  U.  S.  410, 
32  L.  £d.  470,  9  Sup.  Ct.  129,  holding  certain  bill  containing  different  causes 
of  action  against  same  person  not  multifarious ;  Harrison  v.  Perea,  168  U.  S. 
319,  42  L.  Ed.  481,  18  Sup.  Ct.  132,  demurrer  sustained  where  all^ations 
in  cross-bill  were  impertinent;  Bunnel  v.  Stoddard,  4  Fed.  Cas.  682,  rights 
of  different  parties  in  trust  property  enforceable  in  same  suit  where  they 
claim  under  common  source  of  title  and  assent  joint  wrong  by  trustee. 

Bill  is  not  mnltlf  aiious  because  several  daimanta  of  portions  of  an  estate 
unite  In  filing  it. 

Approved  in  Vicksburg  etc.  R.  R.  Co.  v.  Elmore,  46  La.  Ann.  1243,  15 
South.  704,  holding  several  defendants  having  a  common  interest  in  dis- 
puting plaintiff's  claim  were  properly  joined;  Crumlich  v.  Shenandoah  Val, 
R.  R.,  28  W.  Va.  631,  bill  filed  on  behalf  of  claimant  and  other  stockholders 
for  an  accounting  and  distribution  of  assets  not  multifarious;  Catlin  v. 
Wheeler,  49  Wis.  519,  5  N.  W.  936,  legatees,  whose  legacies  depend  upon 
same  right,  prox)erly  joined  as  plaintiffs.  \ 

Oonsfcltatlonal  provision  gnaranteeiag  Tight  of  trial  by  jury  in  common-law 
miits  does  not  affect  exclusive  or  concurrent  Jurisdiction  of  courts  of  equity. 

Approved  in  In  re  Wood,  210  U.  S.  258,  52  L.  Ed.  1051,  28  Sup.  Ct.  621, 
bankruptcy  court  has  jurisdictioif  to  re-examine  validity  of  payment,  in 
contemplation  of  bankruptcy  proceedings  by  bankrupt  to  attorney  and 
recover  excess  of  reasonable  amount;  California  Development  Co.  v.  New 
Liverpool  Salt  Co.  (Salton  Sea  Cases),  172  Fed.  801,  97  C.  C.  A.  214,  court 
of  equity,  having  acquired  jurisdiction  to  enjoin  flooding  of  land,  may 
award  damages  where  pending  suit  present  value  of  property  was  entirely 
destroyed;  Home  Ins..  Co.  v.  Virginia-Carolina  Chemcial  Co.,  109  Fed. 
691,  holding  suit- to  enjoin  actions  at  law  is  not  affected  by  constitutional 
provision  relating  to  jury  trial;  In  re  Christensen,  101  Fed.  244,  holding 
no  jury  trial  is  required  in  contest  of  claim  against  bankrupt;  Bradford 
V.  Territory,  1  Okl.  370,  34  Pac.  67,  quo  warranto  proceeding  is  suit  at 
common  law  within  seventh  amendment  relating  to  juries;  Talley  v.  Cur- 
tain^ 54  Fed.  48^  4  C.  C.  A.  177,  equity  jurisdiction  cannot  be  defeated 
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because  of  constitutional  guaranty  of  jury  trial  ^  Early  Times  Distillery  Co. 
/.  Zeiger,  9  N.  M.  31,  49  Pac.  727,  to  the  same  point. 

Extension  to  equity  courts  of  power  to  avail  themselves  of  common-law 
process  does  not  abridge  original  constitntionsl  powers  or  practice,  but  la 
merely  cumulative  and  ancillary. 

Approved  in  Root  v.  Woolworth,  150  U.  S.  410,  87  L.  Ed.  1125,  14  Sup. 
Ct.  138,  holding  bill  to  restrain  defendant  from  asserting  title  and  occupy- 
ing land,  ancillary  and  within  jurisdiction  of  court. 

Courts  of  equity  may  entertain  a  bill  to  enforce  a  decree  of  tbe  same  or  of 
a  dliferent  court  as  the  exigencies  of  tbe  case  may  require. 

Approved  in  Collins  v.  Bradley  Co.,  227  Fed.  201,  bill  in  equity  is  proper 
remedy  for  enforcing  decree  of  another  court  of  equity  for  accounting; 
Union  Trust  Co.  v.  Curtis,  182  Ind.  68,  L.  R.  A.  1916A,  e99,  105  N.  E.  565, 
equity  may  remove  obstruction  of  minimum  price  in  decree  authorizing  sale 
of  insolvent  railroad. 

Bill  in  aid  or  execution  of  a  prior  decree  of  a  State  courts  which  was  unen- 
forceable beyond  the  territorial  jurisdiction  of  the  State,  may  be  sustained  in 
the  tJnited  States  court. 

Approved  in  Putnam  v.  New  Albany,  4  Biss.  370,  Fed.  Cas.  11,481,  judg- 
ment creditor  of  insolvent  corporation  may  file  bill  in  United  States  court 
to  oblige  debtors  of  corporation  to  pay  judgment;  Shainwald  v.  Lewis, 
69  Fed.  494,  equity  has  jurisdiction  to  entertain  ancillary  bill  to  enforce 
original  decree. 

Distinguished  in  Helms  v.  Rizer,  98  Tenn.  418,  39  S.  W.  719,  bill  does 
not  lie  to  enforce  against  wife's  separate  estate  for  indebtedness  incurred 
before  marriage  and  decre^  rendered  against  husband  as  trustee. 

Miscellaneous.  Cited  in  Springfield  Grocery  Co.  v.  Thomas,  3  lad.  Ter. 
336,  58  S.  W.  559,  creditor's  bill  to  set  aside  fraudulent  conveyance  of  prop- 
erty is  maintainable,  though  creditor's  claim  not  reduced  to  judgment, 
where  trust  deed  expressly  recognizes  creditor's  claim;  Barney  v.  Latham, 
103  U.  S.  215,  26  L.  Ed.  518,  to  the  point  that  objection  of  multifariousness 
can  only  be  raised  on  demurrer,  plea  or  answer,  and  if  not  so  taken,  is 
waived ;  Fitchett  v.  Blows,  74  Fed.  50,  20  C.  C.  A.  286,  to  the  same  point 
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Those  only  who  have  a  clear,  legal  and  equitable  title  to  Isnd,  connected 
with  possession,  have  any  right  to  claim  the  Interference  of *a  court  of  eqnity 
to  give  them  peace  or  dissipate  a  cloud  on  the  title.  An  assignee  of  the  legal 
title  for  a  nominal  sum,  knowing  the  title  to  be  in  litigation,  is  not  so  entitled. 
Approved  in 'Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  748,  bill  in 
equity,  upon  its  face,  involving  disputed  title  to  land,  cannot  be  maintained 
to  quiet  title;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  8,  114  C.  C.  A. 
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21,  suit  for  speeifio  performance  of  contract  for  delivery  of  oil  is  in  per- 
sonam and  can  be  maintained  by  any  court  having  jurisdiction  of  person 
of  defendant;  Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  195, 
suit  in  equity  cannot  be  maintained  by  railroad  to  prevent  numerous  actions 
against  it  for  damages  for  removal  of  division  point  in  violation  of  con- 
tract, or  to  restrain  suits  in  equity  for  specific  performance  of  contract; 
Buchanan  Co.  v.  Adkins,  175  Fed.  699,  99  C.  C.  A.  246,  claimant  of  large 
tract  of  land,  portions  of  which  are  in  possession  of  different  persons 
claiming' title,  cannot  maintain  suit  in  equity  in  Federal  court  to  quiet  title; 
Davis  V.  Farmer,  141  Fed.  706,  upholding  suit  to  quiet  title  based  on  State 
patent  to  complainant's  predecessor;  Kellar  v.  Craig,  126  Fed.  631,  61 
C.  C.  A.  366,  denying  jurisdiction  of  bill  to  remove  cloud  from  title  where 
bill  showed  that  defendant,  with  complainant's  consent,  drilled  oil  well» 
on  land  in  compliance  with  terms  of  lease,  which  is  alleged  to  constitute 
the  cloud,  and  that  they  are  in  possession  of  such  wells;  Cocke  v.  Copen- 
haver,  126  Fed.  148,  61  C.  C.  A.  211,  holding  bill  to  remove  cloud  from 
title  cannot  be  maintained  by  one  who  has  neither  legal  title  nor  possession ; 
Bearden  v.  Benner,  120  Fed.  693,  holding  disseizin  or  adverse  possession 
destroys  common  possession  and  bars  suit  for  partition  so  Jong  as  water 
continues;  Peck  v.  Ayers  &  Lord  Tie  Co.,  116  Fed.  275,  53  C.  C.  A.  551, 
holding  plaintiff  out  of  possession  cannot  sue  in  Federal  courts  to  quiet 
title  though  State  decisions  permit  such  suit  where  defendant  is  not  in 
possession;  Dewing  v.  Woods,  111  Fed.  577,  49  C.  C.  A.  443,  holding 
insufficient  bill  to  remove  cloud  which  shows  sale  of  land  for  taxes;  Mc- 
Gnire  v.  Pensacola  City  Co.,  105.  Fed.  680,  44  C.  C.  A.  670,  holding  plain- 
tin  out  of  possession,  but  having  legal  title,  cannot  sue  to  remove  cloud 
from  title  against  defendant  in  possession;  Metzgar  v.  McCoy,  105  Fed. 
676,  holding  where  plaintiff  acquired  title  after  adverse  judgment  in  eject- 
ment was  obtained  against  grantor  by  present  defendant,  and  nothing  is 
su^ested  in  bill  which  was  not  available  to  defense  in' ejectment,  demurrer 
will  be  sustained;  Griffith  v.  Stewart,  31  App.  D.  'C.  36,  executor  may 
maintain  action  for  specific  performance  of  testator's  contract  for  sale 
of  real  estate  in  district  where  defendant  resides;  Williams  v.  Paine,  7 
App.  D.  C.  132,  bill  in  equity  for  accounting  and  for  rents  and  profits  by 
one  out  of  possession  was  dismissed;  Marks  v.  Main,  4  Mackey  (D.  C), 
566,  bill  in  equity  to  remove  cloud  from  title  cannot  be  maintained  by 
alleged  heir  at  law  out  of  possession;  Keefe  v.  Bramhall,  3  Mackey  (D.  C), 
569,  bill  in  equity  to  quiet  title  dismissed  where  complainant  had  been 
in  possession  of  land  thirteen  years  under  void  tax  deed;  First  Baptist 
Church  V.  Harper,  191  Mass.  209,  77  N.  E.  780,  allegation  that  defendant's 
ancestor,  in  taking  deed  in  own  name,  acted  on  behalf  of  plaintiff's 
grantor,  is  insufficient  to  maintain  suit  to  remove  cloud,  though  plaintiff 
in  actual  possession  under  inchoate  paper  title;  Tax  Title  Co.  v.  Denoon, 
107  Va.  204y  57  S.  E.  587,  action  in  equity  to  remove  cloud  upon  title  can- 
not be  maintained  by  one  having  only  equitable  interest  in  land;  Glenn 
V.  West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title  out  of  pos- 
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session  cannot  quiet  title  against  possessor  under  t^z  title;  Wallaoe  ▼.  Elm 
Grove  Coal  Ccr.,  58  W.  Va.  465,  52  S.  E.  487,  owner  of  surface,  when  under- 
lying coal  has  been  conveyed  with  privil^e  of  removal,  acquired  no  title 
to  coal  by  exclusive  and  continued  possession  of  surface;  Hitcheock  v. 
Morrison,  47  W.  Va.  214,  34  S.  E.  996,  holding  deed  made  by  chancery 
commissioner  under  decree  confirming  sale;  purporting  to  convey  realty 
described  in  deed,  gives  color  of  title  notwithstanding  irr^ularities  in 
proceedings;  dissenting  opinion  in  Golden  Cycle  Min.  Co.  v.  Christmas 
Gold  Min.  Co.,  204  Fed.  942,  123  C.  C.  A.  261,  majority  holding  that  action 
in  equity  to  quiet  title  or  for  injunction  could  not  be  maintained  where 
defendant  claimed  vein  in  controversy  belonged  to  that  part  of  apex  within 
his  boundaries  and  had  mined  openly  an4  notoriously;  dissenting  opinion 
in  Logan  v.  Ward,  58  W.  Va.  378,  52  S.  E.  402,  majority  holding  owner 
of  land  in  actual  possession  who  is  entered  upon  by  aa  adverse  claimant 
cannot  sustain  bill  to  remove  cloud;  Frost  v.  Spitley,  121  U.  S.  556,  30 
L.  Ed.  1012,  7  Sup.  Ct.  1131,  party  having  equitable  title  only,  cannot  main- 
tain bill  to  quiet  title  under  Nebraska  statute;  Allen  v.  Hanks,  136  U.  S. 
311,  34  L.  Ed.  418, 10  Sup.  Ct.  965,  parties  within  this  rule  entitled  to  bring 
suit;  Dick  v.  Fpraker,  155.U.  S.  414,  39  L.  Ed.  206,  15  Sup.  Ct.  128,  United 
States  courts  have  jurisdiction  of  suit  to  quiet  title  between  citizens  of 
different  States;  Sharpleigh  v.  Surdam,  1  Flipp.  473,  Fed.  Cas.  12,711, 
court  of  equity  has  jurisdiction  in  suit  by  owner  in  possession  to  remove 
cloud;  Chamberlain  v.  Marshall,  8  Fed.  400,  person  holding  under  claim 
and  color  of  title  cannot  maintain  suit  in  equity  to  determine  such  interest ; 
Patrick  V.  Isenhart,  20  Fed.  340,  where  the  court  could  not  grant  relief 
quieting  title,  but  granted  other  equitable  relief  under  prayer;  Harland 
V.  Bankers  &  Merchants'  Tel.  Co.,  32  Fed.  308,  equity  will  not  entertain 
bill  to  quiet  title  by  one  claiming  adversely;  Northern  Pac.  R.  R.  Co.  v. 
Cannon,  46  Fed.  229,  bill  to  determine  validity  of  adverse  title  cannot 
be  maintained  by  railroad  having  legal  title,  but  not  in  possession;  North- 
em  Pac.  R.  R.  Co.  V.  Amacker,  49  Fed.  534,  1  C.  C.  A.  346,  bill  must  show 
that  complainant  is  in  possession  of  the  premises ;  Morse  v.  South,  80  Fed. 
209,  210,  in  suit  by  tenant  in  common  against  his  cotenant ;  Tyson  v.  Bix>wn, 
64  Ala.  249,  claimant  out  of  possession  has  remedy  at  law;  Apperson  etc. 
V.  Ford,  23  Ark.  758,  dismissing  bill  quia  timet  brought  by  party  out  of 
possession;  Crook  v.  Brown,  11  Md.  173,  amendment  could  not  be  sus- 
tained upon  doctrine  of  bills  quia  timet  where  complainants  bad  neither 
legal  title  nor  possession;  Polk  v.  Pendleton,  31  Md.  124,  125,  dismissing 
bill  by  claimant  out  of  possession;  McCoy  v.  Johnson,  70  Md.  492,  17  Atl. 
387,  court  of  equity  will  not  determine  whether  claimant  is  entitled  to 
land  by  adverse  possession;  Livingston  v.  Hall,  73  Md.  395,  397,  21  AtL 
50,  61,  bill  by  husband  to  quiet  title  to  property  voluntarily  conveyed  to 
him  by  his  wife  must  allege  possession;  Texton  v.  Shipley,  77  Md.  479, 
28  Atl.  1061,  allegation  of  possession  essential;  Keane  v.  Kyne,  66  Mo. 
219,  plaintiff  out  of  possession  cannot  evoke  court  of  equity  to  quiet  title, 
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aetion  is  at  law;  Stanton  v.  Catron,  8  N.  M.  369,  45  Pac.  888,  judgment 
creditor  who  has  caused  property  to  be  levied  on  and  advertised  for  sale 
cannot  maintain  bill  to  remove  cloud;  Weaver  v.  Arnold,  15  R.  I.  58,  23 
Atl.  43,  dismissing  bill  brought  by  claimant  out  of  possession;  Chinn  v. 
Taylor,  64  Tex.  390,  reversing  decree  below  where  evidence  was  not  con- 
clusive of  complainant's  possession;  Davis  v.  Settle,  43  W.  Va.  37,  26 
S.  E.  565,  statute  authorizing  equity  courts  to  pass  upon  legal  title  of 
persons  claiming  share  in  partition  does  not  authorize  court  to  pass  on  title  ^ 
of  stranger  claiming  under  different  title;  Jones  v.  Nixon,  102  Tenn.  95, 
50  S.  W.  741,  vendor  of  land  and  warrantor  of  title  may  -maintain  action 
to  prevent  cloud  on  title;  Kane  v.  Virginia  Coal  &  Iron  Co.,  97  Va.  329, 
33  S.  E.  628,  suit  to  remove  cloud  cannot  ^be  maintained  by  one  not  in 
possession;  Morrison  v.  Marker,  93  Fed.  695,  United  States  court*  sitting 
in  equity  cannot  entertain  suit  by  purchaser  at  execution  sale  to  set  aside 
prior  conveyance  by  judgment  debtor;  Phelps  v.  Harris,  101  U.  S.  375, 
25  L.  Ed.  856,  decree  that  complainant  was  not  entitled  to  relief  in  action 
to  quiet  title  did  not  render  main  controversy  res  ad  judicata;  Sage  v. 
Winona  &  St.  P.  R.  R.,  58  Fed.  302,  7  C.  C.  A.  237,  Federal  courts  will 
follow  rule  of  local  courts  permitting  suit  to  be  brought  by  one  out  of 
possession ;  Gunderson  v.  Cook,  33  Wis.  557,  question  raised,  but  not  passed 
upon;  dissenting  opinion  in  Lehman  etc.  v.  Shook,  69  Ala.  496,  majority 
holding  court  had  authority  to  issue  writ  of  possession. 

Distinguished  in  Lawson  v.  United  States  Min.  Co.,  207  U.  S.  9,  52  L.  Ed. 
73,  28  Sup.  Ct.  15,  person  in  possession  of  surface  of  mining  claim  may 
maintain  action  in  equity  to  quiet  title  to  vein  beneath  surface  and  to 
enjoin  removal  of  ore;  Big  Six  etc.  Co.  v.  Mitchell,  138  Fed.  283,  1  L.  B.  A. 
(N.  8.)  832,  70  C.  C.  A.  569,  where  bill  was  maintainable  to  enjoin  lessee 
of  mine  from  committing  waste,  though  plaintiff  was  not  in  possession, 
court  could  cancel  lease  as  cloud  on  title;  Holland  v.  Challen,  110  U.  S. 
20,  28  Ii.  Ed.  54,  3  Sup.  Ct.  498,  holding  this  general  rule  dispensed  with  in 
Nebraska  by  statute;  Lamb  v.  Farrell,  21  Fed.  13,  where  there  is  no  ade- 
quate remedy  at  law  and  plaintiff's  title  is  equitable,  or  junior  legal  title 
with  superior  equities,  court  of  equity  has  jurisdiction. 

Bins  of  peace.    Note,  50  Am.  Dec.  453,  454. 

Pendency  of  anoilier  action  of  ejectment  between  tbe  same  parties  in  State 
court  does  not  afford  mifllcient  ground  for  plea  of  auter  action  pendant. 

Approved  in  Lamar  v.  Spalding,  154  Fed.  31,  83  C.  C.  A.  Ill,  proceeding 
for  writ  of  assistance  after  sale  under  decree  of  foreclosure  does  not  bar 
action  in  ejectment  for  same  property  by  same  parties. 

Decree  of  court  of  equity  on  bill  of  peace  operates  by  way  of  estoppel,  as 
to  tbe  title  of  tbe  land,  and  concludes  all  the  parties  to  it. 

Approved  in  Hart  v.  Sansom,  110  U.  S.  155,  28  L.  Ed.  108,  3  Sup.  Ct.  589, 
holding  judgment  operates  in  personam  only  by  restraining  from  asserting 
IV— OS 


18  How.  263-266  NOTES  ON  U.  S.  REPORTS.  1042 

his  claim;  Clark  v.  Hammett,  27  Fed.  341,  to  the  same  point;  Jones  etc.  v. 

>y      Fletcher,  42  Ark.  446,  jurisdiction  of  chancery  court  to  enjoin  side  of  land 

under  fraudulent  mortgage  not  confined  to  county  in  which  land  is  situated. 

Where  Jurisdiction  of  a  court  and  right  of  plaintifF  to  prosecute  suit  have 
once  attached,  that  right  cannot  he  arrested  or  taken  away  hy  proceedings  in 
another  court. 

Approved  in  Starr  v.  Chicago  etc.  R.  Co.,  110  Fed.  6,  following  rule ;  Prout 
V.  Starr,  188  U.  S.  544,  47  L.  Ed.  588,  23  Sup.  Ct.  401,  holding  agreement 
hy  State  attorney  general  relative  to  taking  of  evidence  and  to  accept  evi- 
dei}ce  taken  in  other  cases  is  hinding  on  his  successors  in  office  duly  sub- 
stituted; Owen  V.  Alford,  232  Fed.  358,  bill  in  equity  by  receiver  of  rail- 
road to  prevent  actions  at  law  for  damages  for  overflow  due  to  railroad 
embankment  was  dismissed ;  Sharp  v.  Bonham,  213  Fed.  668,  Federal  court 
maintains  jurisdiction  of  suit  in  rem  to  determine  right  to  possession  and 
use  of  church  property,  though  State  court  rendered  decree  on  same  issues 
pending  appeal  in  Federal  suit;  Westfeldt  v.  North  Carolina  Min.  Co.,  166 
Fed.  711,  712,  92  C.  C.  A.  378,  where  ejectment  was  brought  in  State  court 
and  defendants  in  counterclaim  allege  oi^ership,  suit  cannot  be  brought 
in  equity  in  Federal  court  on  same  facts  by  one  of  defendants ;  Louisville 
etc.  R.  Co.  V,  Railroad  Commission,  157  Fed.  960,  Federal  ^ourt  may  enjoin 
State  officers  from  enforcing  State  statute  fixing  railroad  rates  and  from 
proceeding  against  railroad  employees  under  suspended  statute;  Louisville 
Trust  Co.  V.  Knott,  130  Fed.  825,  65  C.  C.  A.  158,  where  on  expiration  of 
corporation's  franchise  assets  delivered  to  liquidator,  and  minority  stock- 
holders filed  bill  in  State  court  to  ascertain  debts  and  sell  and  distribute 
assets,  and  pending  suit  creditor  obtained  collusive  Federal  judgment  and 
had  receiver  appointed  unrfer  creditor's  bill,  who  took  possession,  such  re- 
ceiver should  surrender  possession  to  receiver  subsequently  appointed  by 
State  court;  Knott  v.  Evening  Post  Co.,  124  Fed.  .351.  applying  principle 
in  action  by  creditor  of  corporation  where  receiver  is  appointed  who  ac- 
quires possession  before  appointment  of  State  court  receiver  in  suit  filed 
prior  to  Federal  suit;  Memphis  Savings  Bank  v.  Houchens,  115  Fed.  Ill, 
52  C.  C.  A.  176,  holding  where  Federal  court  has  acquired  jurisdiction  of 
cause  and  of  parties  iif  suit  to  administer  trust,  it  may  protect  such  jurisdic- 
tion from  State  court  interference,  though  its  receiver  has  not  actual  posses- 
sion ;  Yick  Wo  v.  Crowley,  11  Sawy.  424,  26  Fed.  208,  United  States  court 
will  not  restrain  execution  of  process  issued  by  a  State  court;  Sutherland 
V.  Lake  Superior  Ship  Canal  R.  &  I.  Co.,  9  N.  B.  R.  311,  23  Fed.  Cas.  464, 
subsequent  original  bill  in  foreclosure,  on  the  part  of  subsequent  encum- 
brancer, will  not  be  sustained  where  he  is  already  impleaded;  Dillon  v.' 
Kansas  City  S.  B.  R.  R.  Co.,  43  Fed.  Ill,  pending  condemnation .  suit  in 
State  court.  Federal  court  will  not  enjoin  petitioner  from  entering  upon 
the  land ;  Atnador  Canal  &  M.  Co.  v.  Mitchell,  59  Cal.  177,  court  in  which 
action  is  pending  cannot  take  judicial  notice  of  proceedings  in  bankruptcy; 
Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159,  where  plea  of  bankruptcy  was 
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interposed  by  defendant  in  action  in  State  court  that  eourt  was  competent 
to  entertain  and  determine  the  same. 

Distinguished  in  The  Jas.  W.  French,  5  Hughes,  434,  13  Fed.  920,  this 
rule  applies  only  where  court  exercising  prior  jurisdiction  does  so  lawfully ; 
Shaw  V.  Lyman,  T9  Fed.  4,  suit  pending  between  same  parties  in  State 
court,  no  bar  to  creditor's  IhU  in  Federal  court;  Merritt  v.  American  Steel- 
Barge  Co.,-  79  Fed.  231,  24  C.  C.  A.  530,  this  rule  does  not  apply  to  suits 
merely  in  personam ;  Zimmerman  v.  So  Relle,  80  Fed.  420,  25  €.  C.  A.  518, 
Federal  court  should  not  dismiss  suit  where  State  court  may  leave  matters 
at  issue  undetermined. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  R.  A.  468,  464. 

Miscellaneous.  Cited  in  Southern  Ry.  v.  North  Carolina  R.  R.  Co.,  81 
Fed.  599,  bill  of  equity  may  be  maintained  to  establish  validity  of  a  lease. 

18  How.  267-271,  15  L.  Ed.  383,  WASD  v.  PECK. 

United  States  admiralty  courts  have  jurisdiction  over  petitory  actions  for 
vessels. 

Approved  in  Grigg  v.  The  Sloop  Clarissa  Ann,  2  Hughes,  99,  91,  Fed. 
Cas.  5826,  courts  of  admiralty  have  jurisdiction  where  there  is  no  other 
question  than  that  of  title  to  a  ship. 

Distinguished  in  Snyder  v.  A  Floating  Dry-Dock,  22  Fed.  686,  holding 
admiralty  courts  have  no  jurisdiction  of  suit  to  recover  possession  of  a 
floating  dry-dock. 

Abandonment  of  vessel  by  her  owners  to  the  underwriters  does  not  amount 
to  a  ratification  by  them  of  title  claimed  under  unauthorized  sale  by  master. 

Explained  in  The  Amelia,  23  Fed.  406,  Fed.  Cas.  275,  holding,  as  against 

legal  title,  court  of  admiralty  will  not  enforce  equitable  title. 

/ 
Nothing  but  extreme  necessity  can  Justify  sale  of  vessel  by  master. 

Miscellaneous.  Cited  in  Jackson  v.  Steamboat  Magnolia,  20  How.  308, 
15  L.  Ed.  915,  as  tracing  origin  of  admiralty  jurisdiction  in  England;  R^ed 
v.  Reed,  31  Fed.  53,*but  without  particular  application. 

18  How.  272-286,  15  L.  Ed.  372,  DEN  V.  HOBOKEN  LAND  ft  IMPBOVEMENT 
OO. 

Due  process  of  law  is  equivalent  to  'the  law  of  the  land." 
Approved  in  Moyer  v.  Peabody,  212  U.  S.  84,  53  L.  Ed.  416,  29  Sup.  Ct. 
235,  plaintiff  was  not  deprived  of  due  process  of  law  by  arrest  and  deten- 
tion during  period  of  insurrection  in  Colorado;  Twining  v.  New  Jersey, 
211  U.  S.  100,  63  L.  Ed.  106,  29  Sup.  Ct.  14,  Federal  Constitution  does  not 
guarantee  exemption  from  compulsory  self-incriminatioi^  in  State  courts 
under  fifth  or  fourteenth  amendment;  Tracy  v.  Ginzberg,  205  U.  S.  178, 
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51  L.  Ed.  760,  27  Sup.  Ct.  461,  decision  of  State  court  involving  ownership 
of  property  cannot  be  regarded  by  unsuccessful  party  as  deprivation  of 
property  without  due  process  of  law;  Ballard  v.  Hunter,  204  U.  S.  255, 
51  L.  Ed.  472,  27  Sup.  Ct.  261,  statute  of  Arkansas  for  construction  of 
levees,  under  which  property  of  nonresidents  assessed  and  sold,  does  not 
deprive  them  of  property  without  due  process  of  law;  United  States  v. 
New  York  etc.  R.  Co.,  166  Fed.  746,  Federal  act  giving  precedence  to  cases 
under  ''Sherman  Anti-trust  Act"  certified  as  important  by  attorney  gen- 
eral is  valid,  though  discriminatory;  New  York  etc.  R.  Co.  v.  Offield,  77 
Conn.  422,  59  Ati.  512,  upholding  Law  1805,  c.  232,  authorizing  railroad  ac- 
quiring more  than  three-fourths  of  stock  of  ^another  railroad  to  condemn, 
it;  Lone  Wolf  v.  Hitchcock,  19  App.  D.  C.  331,  courts  cannot  declare  act 
of  Congress  ratifying  cession  of  Indian  lands  by  treaty  void  for  fraud; 
Tilley  v.  Cox,  119  Ga.  870,  47  S.  E.  221,  upholding  Civ.  Code,  1895,  §  5331, 
direction  of  verdict  where  there  is  no  conflict  in  evidence ;  McKinster.  v. 
Sager,  163  Ind.  677,  106  Am.  St.  Eep.  268,  68  L.  R.  A.  273,  72  N.  E.  856, 
holding  void  Acts  1903,  p.  276,  c.  153,  relating  to  sales  by  merchants  not 
in  usual  course  of  trade;  People  v.  Apfelbaum,  251  111.  27,  95  N.  E.  998, 
authority  of  State  board  of  health  to  revoke  license  to  practice  medicine, 
;where  person  advertised  under  false  name,  does  not  violate  due  process  of 
law ;  People  v.  Dickerson,  164  Mich.  152,  Ann.  Oas.  1912B,  688,  S3  L.  R.  A. 
(N.  S.)  917,  129  N.  W.  200,  act  providing  for  appointment  of  expert  wit- 
nesses in  homicide  casce,  where  issues  involve  expert  knowledge,  gives  too 
much  weight  to  such  testimony,  and  is  invalid;  Ex  Parte  McDonald,  49 
Mont.  465,  L.  R.  A.  1915B,  988,  143  Pac.  950,  rioters  may  be  heW  until 
insurrection  is  put  down,  but  military  authorities  have  no  power  to  punish 
offenders  without  jury  trial;  Delaware  etc.  R.  Co.  v.  Board  of  Public  Util- 
ity Commrs.,  83  N.  J.  L.  216,  84  Atl.  703,  order  of  public  utility  commis- 
sion requiring  railroads  to  supply  sanitary  drinking  cups  does  not  violate 
railroad's  right  to  due  process  of  law;  Light  v.  Canadian  County  Bank, 
2  Okl.  549,  37  Pac.  1077,  upholding  Code  Civ.  Proc,  §§  148-154,  relating 
to  arrest  and  bail  of  persons  fraudulently  concealing  property  to  defraud 
creditors;  Anderson  v.  State,  8  Okl.  Cr.  104,  Ann.  Gas.  1914G,  814,  126 
Pac.  846,  due  process  of  law  in  criminal  case  means  law  of  State  where 
offense  is  committed  and  where  trial  takes  place;  In  re  McNaught,  1  OkL 
Cr.  539,  540,  99  Pac.  245,  due  process  of  law  does  not  require  indictment 
by  grand  jury  and  prosecution  for  felony  by  information,  as  authorized  by- 
State  Constitution  is  not  in  violation  of  Federal  Constitution;  Gunn  v. 
Union  R.  R.  Co.,  27  R.  I.  323,  62  Atl.  119,  upholding  Gen.  Laws  1896,  c.  251^ 
.  §  11,  authorizing  Supreme  Court  to  direct  judgment  without  further  jury- 
trial  ;  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C.  429, 41 S.  E.  522,  uphold- 
ing 23  Stats,  at  Large,  p.  748,  authorizing  actions  against  telegraph  com- 
panies for  mental  anguish  caused  by  negligence  in  transmitting  or  delivering^ 
messages;  Young  v.  Jackson,  50  Tex.  Civ.  357,  110  S.  W.  78,  judgment  in. 
suit  to  foreclose  tax  lien,  where  owner  was  unknown  and  notice  was  by 
publication^  did  not  deprive  owner  of  property  without  due  process  of  law  ^ 
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Chesapeake  etc.  Ry.  Co.  v.  Caii^ahan,  118  Va.  55,  86  S.  E.  866,  action  nnder 
Federal  employer's  liability  act  may  be  tried  by  civil  jnry  of  seven,  where 
act  provided  for  enforcement  of  Federal  rights  by  State  court;  Com.  of 
Fisheries  v.  Hampton  Roads  Oyster  Packers'  etc.  Assn.,  109  Va.  586,  64 
8.  E.  1049,  order  of  fish  commission  after  notice  and  hearing  reqoiring 
surrender  of  natural  oyster-beds  did  not  deprive  complainant  of  property 
without  due  process  of  law;  Weber  v.  Doust,  84  Wash  338,  146  Pac.  625, 
detention  under  juvenile  delinquent  act  without  warrant  was  not  depriva- 
tion of  liberty  without  due  process  of  law;  Pinney  v.  Providence  Loan  etc. 
Co.,  106  Wis.  400,  82  N.  W.  310,  holding  void  Rev.  Stats.,  §  1755b,  authoriz- 
ing service  of  process  on  private  corporation  by  levying  copy  with  register 
of  deeds;  dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Central  Stockyards 
Co.,  133  Ky.  202,  97  S.  W.  797,  majority  holding  provision  of  State  Consti- 
tuti<rti  requiring  railroads  to  transport  cars  from  connectini;  railroads  with* 
out  discrimination  did  not  deprive  carrier  of  property  without  due  process 
of  law ;  Walker  v.  Sauvinet,  92  U.  S.  93,  28  L.  Ed.  679,  it  is  not  necessary 
that  aH  trials  in  State  courts  affecting  the  property  of  persons  shall  be 
tried  by  jury ;  Sinking  Fund  Cases,  99  U.  S.  737,  26  L.  Ed.  608,  Conerress 
'  has  the  right  to  modify  or  change  the  rights,  privileges  and  immunities 
granted  to  railroad  by  a  subsequent  act  establishing  a  sinking  fund;  Ex 
parte  Wall,  107  U.  S.  290,  27  L.  Ed.  562,  2  Sup.  Ct.  590,  proceeding  to.  strike 
"  name  of  attorney  from  the  roll  is  within  the  proper  jurisdiction  of  the 
court;  Hurtado  v.  People,  110  U.  S.  528,  28  L.  Ed.  236,  4  Sup.  Ct.  117, 
words  ''due  process,"  in  Fourteenth  Amendment,  do  not  render  indictment 
by  grand  jury  necessary  to  prosecution  for  murder  in  State  court ;  Missouri 
Pacific  R.  R.  Co.  v.  Nebraska,  164  U.  S.  417,  41  L.  Ed.  495,  17  Sup.  Ct. 
135,  State  cannot  take  private  property  for  private  use  without  consent  of 
owner;  Matter  of  Meador,  1  Abb.  (U.  S.)  331,  332,  Fed.  Cas.  9375,  internal 
revenue  laws  constitutional;  In  re  Ziebold,  23  Fed.  792,  a  person  im- 
prisoned for  refusing  to  testify  before  a  county  attorney  in  proceeding 
under  Kansas  prohibition  act  is  entitled  to  release  on  habeas  corpus ;  Clark 
V.  State,  46  Ala.  308,  person  charged  with  misdemeanor  can  only  be  tried 
by  indictment  before  Circuit  Court;  Smith  v.  Judge,  17  Cal.  562,  judges  are 
as  much  bound  by  the  law  as  those  upon  whom  their  judgments  bear;  Cohen 
V.  Wright,  22  Cal.  318,  State  law  requiring  attorneys  and  litigants  to  file 
affidavits  of  allegiance  to  the  United  States  is  constitutional;  Kalloch  v. 
Superior  Court,  56  Cal.  238,  dismissal  of  irregular  information  no  bar  to 
another  information;  Mulligan  v.  Smith,  59  Cal.  243,  holding  statute  not 
providing  for  notice  or  process  by  means  of  which  property  can  be  sub- 
jected to  judgment,  is  void;  People  v.  Sponsler,  1  Dak.  Ter.  285,  46  N.  W. 
462,  legislature  cannot  confer  upon  justices  of  the  peace  jurisdiction  to  try 
infamous  offenses  indictable  at  common  law ;  Ex  parte  Law,  15  Fed.  Cas.  7, 
35  Ga.  294,  an  attorney,  duly  admitted  to  practice  prior  to  Civil  War,  wh6 
has  received  and  accepted  full  pardon  from  President  and  taken  oath  of 
amnesty,  need  not  take  oath  prescribed  by  act  of  Congress  of  January  24, 
^  1865 1  Eickenbeny  v.  Edwards,  67  Iowa,  622,  56  Anu  B^p.  561,  25  N.  W. 
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833)  sts^tutory  proceedings  auxiliary  to  execj^on  for  purpose  of  discovering 
property  of  defendant  not  repugnant  to  Constitution;  Gamett  v.  Jennings 
(Ky.),  44  S.  W.  383,  law  of  distress  does  not  deprive  tenant  of  property 
without  due  process  of  law ;  Baltimore  Belt  R.  R.  Co.  v.  Baltzell,  75  Md.  99, 
23  AtL  75,  value  of  property  taken  under  right  of  eminent  domain  may  be 
assessed  by  special  jury;  Attorney-General  v.  Jochim,  99  Mich.  372,-41  Am. 
St.  Rep.  617,  28  L.  B.  A.  704,  58  N.  W.  615,  provision  of  State  Constitution 
authorizing  Governor  to  remove  State  officers  in  certain  cases  is  not  repug- 
nant to  the  Federal  Constitution;  Holman  v.  Manning,  65  N.  H.  229,  19 
Atl.  1003,  trials  in  State  courts  neod  not  necessarily  be  by  jury;  Matter 
of  Ryers,  72  N.  Y.  10,  under  drainage  act,  property  may  be  constitutionally 
taken  for  the  benefit  of  the  public  health ;  Light  v.  Canadian  County  Bank, 
2  Okl.  549,  37  Pac.  1077,  upholding  statute  authorizing  the  arrest  of 
debtors  about  to  remove  property  out  of  jurisdiction  of  the  court  in*order 
to  defraud  creditors;  Kneedler  v.  Lane,  45  Pa.  St.  315,  upholding  con- 
scription law  of  March  3,  1863;  Huber  v.  Reily,  53  Pa.  St.  117^  act  of 
Congress  imposing  forfeiture  of  citizenship  as  penalty  for  desertion  is 
constitutional;  McCafferty  v.  Guyer,  59  Pa.  St.  127,  act  of  State  legis- 
lature disfranchising  deserters  unconstitutional;  Craig  v.  Kline,  65  Pa. 
St.  413,-  3  Am.  Rep.  647,  act  regulating  the  floating  of  logs  a  valid  exer- 
cise of  State  police  power;  Reynolds  v.  Randall,  12  R.  I.  526,  statute  un- 
constitutional, in  so  far  as  it  applies  to  easements  acquired  by  prescrip- 
tion before  its  passage;  Railroad  Co.  v.  Harris,  99  Tenn.  704,  43  S.  W. 
120,  statutes  laying  a  privilege  tax  on  railroads  operating  in  State,  which 
are  not  subject  to  ad  valorem  taxation,  are  constitutional;  State  v.  Bates, 
14  Utah,  301,  48  L.  R.  A.  45,  47  Pac.  80,  constitutional  provision  reducing 
number  of  jurors  from  twelve  to  eight,  did  not  deprive  defendant  of  a  sub- 
stantial right ;  Hall  v.  Armstrong,  65  Vt.  424,  20  L.  R.  A.  368,  26  Atl.  593, 
right  of  trial  by  jury  in  State  courts  not  guaranteed  by  Federal  Constitu- 
tion; In  re  McKee,  19  Utah,  235,  57  Pac.  25,  26,  provision  of  Utah  Consti- 
tution permitting  trial  of  persons  accused  of  grand  larceny  by  jury  com- 
posed of  eight  jurors,  is  valid;  King  v.  MuUins,  171  U.  S.  415,  48  L.  £d» 
219,  18  Sup.  Ct.  929,  quoting  decision  of  State  court  discussing  question 
of  due  process  of  law;  In  re  Sing  Lee,  54  Fed.  336,  proceedings  before  a 
commissioner  for  the  deportation  of  certain  persons,  constitute  ''due  pro- 
cess"; Schenck  v.  Peay,  21  Fed.  Cas.  683,  avoiding  tax  sale  where  there 
was  fraud  and  colll\sion;  State  v.  Cent.  Trust  Co.,  94  Fed.  248,  statute 
created  paramount  tax  lien ;  dissenting  opinion  in  Ahem  v.  Dubuque  Lead 
&  Level  Min.  Co.,  48  loii^a,  148,  majority  holding  statute  giving  persons  re- 
lieving lead-bearing  lands  of  water,  a  certain  interest  in  output,  constitu- 
tional; dissenting  opinion  in  Miller  v.  Commonwealth,  88  Va.  628,  15 
L.  R.  A.  445,  14  S.  E.  343,  majority  holding  provision  of  code  conferring 
upon  justices  concurrent  jurisdiction  over  offense  of  keeping  a  bawdy-house 
repugnant  to  State  Constitution;  dissenting  opinion  in  Martin  v.  Snowden, 
18  Gratt.  134,  141,  majority  holding  United  States  cannot  forfeit  lands  for 
nonpayment .  of  taxes ;  dissenting  opinion  in  Conklin  v.  Cunningham,  7 
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N.  M.  471,  38  Pac.  177,  State  v.  Canfield,  40  ila.  36,  42  L.  E.  A.  81,  23 
South.  599,  arguendo. 

Law  of  the  land.    Note,  24  Am.  Dec.  538. 
Dne  process  of  law.    Note,  40  Am.  Dec.  281. 

Fifth  amendment  is  a  restraint  on  the  legislative  aa  well  as  on  the  executive 
and  Judicial  powers  of  the  government,  and  cannot  be  construed  as  to  leave 
Congress  free  to  make  any  process  '*due  process  of  law,"  by  Its  mere  wilL 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  329,  331; 

45  L.  Ed.  884,  21  Sup.  Ct.  627  upholding  street  improvement  assessment 
based  on  frontage ;  AUman  v.  District  of  Columbia,  3  App.  D.  C.  23,  assess- 
ments of  special  improvement  taxes  upon  adjacent  property  without  notice 
are  invalid;  dissenting  opinion  in  Taylor  and  Marshall  v.  Beckham  (No.  1), 
178  U.  S.  605,  44  L.  Ed.  1211,  20  Sup.  Ct.  1009,  1017,  majority  denying 
right  to  review  action  of  State  court^declaring  it  was  not  empowered  to  re- 
vis^  decision  of  legislature  in  contested  gubernatorial  election;  dissenting 
opinion  in  Maxwell  v.  Dow,  176  U.  S.  613,  44  L.  Ed.  609,  20  Sup.  Ct.  496, 
majority  upholding  trial  of  criminal  case  by  jury  of  eight  persons ;  State  v. 
Walruff,  26  Fed.  192,  199,  holding  Kansas  prohibition  laws,  in  so  far  as 
they  render  property  used  in  manufacturing  liquor  valueless,  without  com- 
pensation, as  void;  Bannon  v.  Bumes,  39  Fed.  895,  tax  deeds  cannot  be 
made  conclusive  evidence  of  facts  essential  to  jurisdiction;  Meyers  v. 
Shields,  61  Fed.  717,  729,  tax  statute  depriving  persons  of  property  with- 
out notice  of  hearing  is  invalid ;  Coleman  v.  Newby,  7  Kan.  94,  State  Su- 
preme Court  cannot  pass  rules  limiting  the  discretion  of  inferior  courts; 
Ulman  v.  Mayor  etc.  of  Baltimore,  72  Md.  592,  11  L.  R.  A.  226,  20  Atl.  142, 
ordinance  imposing  tax  on  adjacent  property  owners  for  street  improve- 
ment, void ;  Stuart  v.  Palmer,  74  N.  Y.  194,  80  Am.  Rep.  296,  law  imposing 
assessment  for  local  improvement,  without  notice,  or  opportunity  to  be 
heard,  is  unconstitutional ;  in  dissenting  opinion  in  Sears  v.  Cottrell,  5  Mich. 
282,  majority  holding  law  authorizing  levy  of  taxes  by  distress  and  sale  of 
delinquent  goo49,  or  of  ''any  goods  or  chattels  in  his  possession,"  does  not 
deprive  persons  of  property  without  due  process  of  law;  Davidson  v.  New 
Orleans,  96  U.  S.  107,  24  L.  Ed.  620,  assessment  of  certain  real  estate  for 
drainage  city  swamp  was  constitutional. 

In  order  to  determine  whetber  process  enacted  by  Congress  Is  due  process. 
If  upon  examination  It  Is  shown  not  to  be  in  conflict  with  the  Constitution,  we 
must  look  to  the  settled  usages  and  modes  of  proceeding  existing  in  the  com- 
mon and  statute  law  of  England  salted  to  the  dvil  and  political  condltlona 
of  our  ancestors  settling  this  country. 
Approved  in  New  Orleans  Water- Works  Co.  v.  Louisiana,  185  U.  S.  349, 

46  L.  Ed.  948,  22  Sup.  Ct.  696,  applying  principle  to  suit  to  forfeit  charter 
of  waterworks  corporation  for  charging  and  collecting  illegal  rates ;  French 
V.  Barber  Asphalt  Paving  Co.,  181  U.  S.  331,  333,  46  L.  Ed.  886,  21  Sup.  Ct. 
628,  upholding  street  improvement  assessment  based  on  frontage;  Sutton 
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V.  Hancock,  118  Ga.  443,  45  S.  B.  507,  upholding  Civ.  Code,  §  3283,  pro- 
viding that  prohate  in  common  form  becomes  conclusive  upon  all  parties 
in  interest,  except  minors,  after  expiration  of  seven  years  from  such  pro- 
bate ;  Tyler  v.  Court  of  Registration,  175  Mass.  74,  55  N.  E.  813,  upholding 
Stats.  1898,  c.  562,  providing  for  cutting  off  adverse  interests  in  land  of 
unknown  claimants  by  publication  of  notice  "to  whom  it  may  concern"; 
State  V.  Sponaugle,  45  W.  Va.  424,  32  S.  £.  286,  upholding  clause  of  Const., 
art.  XIII,  §  6,  forfeiting  land  for  failure  of  owner  to  enter  it  for  taxation ; 
dissenting  opinion  in  Schick  v.  United  States,  195  U.  S.  79,  49  L.  Bd.  106, 
24  Sup.  Ct.  826,  majority  holding  persons  prosecuted  by  information  under 
act  of  1886,  imposing  fine  for  purchasing  unmarked  oleomargarine,  may 
waive  jury;  dissenting  opinion  in  Hurtado  v.  People,  110  U.  S.  542,  543, 
28  L.  Ed.  240,  241,  4  Sup.  Ct.  294,  majority  citing  principal  case  as  author- 
ity for  holding  that  indictment  by  grand  jury  is  unnecessary  to  prosecution 
for  murder  in  State  court ;  Lowe  v.  Kansas,  163  U.  S.  85,  41  L.  Ed.  80,  16 
Sup.  Ct.  1033,  statute  of  Kansas  making  prosecuting  witness  liable 'for 
costs  where  information  is  filed  maliciously  and  without  probable  cause,  is 
not  in  conflict  with  Federal  Constitution;  Holden  v.  Hardy,  169  U.  S.  390, 
42  L.  Ed.  790,  18  Sup.  Ct.  387,  Utah  statute  limiting  a  day's  work  to  eight 
hours,  and  making  its  violation  a  misdemeanor,  is  not  unconstitutional; 
Talcott  V.  Township  of  Pine  Grove,  1  Flipp.  166,  Fed.  Cas.  13,735,  State 
laws  authorizing  municipal  aid  to  railroads  are  not  unconstitutional;  In 
re  McDonald,  16  Fed.  Cas.  21,  a  United  States  district  judge  has  jurisdic- 
tion to  issue  writ  of  habeas  corpus  where  petitioner  is  illegally  restrained; 
Ex  parte  Ulrich,  42  Fed.  589,  no  one  shall  be  twice  placed  in  jeopardy 
for  the  same  offense ;  State  v.  State  Board  of  Medical  Examiners,  34  Minn. 
390,  26  N.  W.  124,  legislature  may  authorize  examiners  to  revoke  physician's 
certificate  for  cause;  Lovell  v.  Seeback,  45  Minn.  469,  11  L.  B.  A.  669,  48 
N.  W.  24,  statute  authorizing  the  removal  of  paupers  to  county  of  their 
legal  settlement  is  constitutional;  State  v.  Starling,  15  Rich.  129,  act  of 
legislature  dispensing  with  the  presentment  of  a  grand  juiy  in  criminal 
cases  is  constitutional ;  -  Commonwealth  v.  Byrne,  20  Gratt.  188,  State 
statutes  relating  to  the  assessment  of  taxes  on  licenses  not  in  conflict  with 
State  Constitution. 

Issuance  of  a  distress  warrant  by  tlie  soUcitor  of  the  treasury  to  satisfy 
claim  against  tax  collector  for  balance  due  government  is  an  executive  act 
and  is  not  an  exercise  of  Judicial  power  forbidden  by  the  Constitution,  nor 
does  it  deprive  a  citizen  of  his  liberty  or  property  without  due  process  of  law. 
Approved  in  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  339,  53 
L.  Ed.  1022,  29  Sup.  Ct.  671,  act  of  Congress  imposing  penalty  upon  steam- 
ship company  for  violating  law  against  bringing  diseased  aliens  to  this 
country,  and  authorizing  enforcement  by  administrative  officer,  is  valid; 
United  States  v.  Ju  Toy,  198  U.  S.  263,  273,  49  L.  Ed.  1044.  1048,  26  Sup. 
Ct.  644,  upholding  act  of  1894  making  departmental  decision  on  right  of 
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Chinese  to  enter  conclusive  in  habeas  corpus;  Scottish  Union  etc.  Ins.  Co. 
V.  Bowland,  196  U.  S.  632,  49  L.  Ed.  628»  25  Sup.  Ct.  345,  upholding  Ohio 
Rey.  Stats.y  §  1095,  as  applied  to  distraint  of  personal  property  of  foreign 
insurance  company  for  personal  taxes;  Public  Clearing  House  v.  Coyne, 
194  U.  S.  509,  48  L.  Ed.  1098,  24  Sup.  Ct.  789,  upholding  statutes  relating 
to  return  to  sender  of  mail  addressed  to  persons  under  fraud  order;  Leigh 
V.  Green,  193  U.  S.  88,  48  L.  Ed.  627,  24  Sup.  Ct.  390,  due  process  not  denied 
holder  of  lien  on  realty  by  lack  of  provision  in  Nebraska  atatute,  for 
personal  service  of  pendency  of  proceedings  in  rem  by  tax  purchaser  to- 
enf orce  lien,  where  notice  is  given  by  publication ;  The  Japanese^  Immigrant 
Case,  189  U.  S.  98,  47  L.  Ed.  726,  23  Sup.  Ct.  614,  upholding  26  Stat.  1044, 
c.  551,  excluding  paupers  and  aliens  and  authorizing  immigrant  inspector 
to  deport  such  persons  within  one  year;  Ex  parte  Chin  Him,  227  Fed.  134, 
alien  Chinese  laborer  making  entry  tl^rough  Canada  may  be  deported  to 
China  by  Department  of  Labor;  Looe  Shee  v.  North,  170  Fed.  570,  95 
C.  C.  A.  646,  executive  officers  may  deport  Chinese  woman  practicing  pros- 
titution within  three  yeats  from  time  of  entry,  though  as  wife  of  citizen 
she  was  entitled  to  enter;  The  Koenigin  Luise,  184  Fed.  173,  Federal 
admiralty  court  is  without  jurisdiction  of  suit  between  alien  seaman  and 
German  vessel  arising  out  of  contract  of  employment,  where  treaty  pro- 
vides that  consuls  shall  have  exclusive  jurisdiction  of  such  cases;  United 
States  V.  Dillin,  168  Fed.  816,  820,  821,  822,  94  C.  C.  A.  337,  imprisonment 
of  defaulting  officer,  after  term  of  office  had  expired,  under  distress  war- 
rant issued  by  Treasury  Department  does  not  deprive  him  of  liberty  with- 
out due  process  of  law;  Ex  parte  Jong  Jim  Hong,  157  Fed.  451,  decision 
of  immigration  inspector  and  Department  of  Commerce  and  Labor  that 
Chinese  was  not  citizen 'by  birth,  and  not  entitled  to  enter  United  States, 
was  final;  International  Mercantile  Marine  Co.  v.  Stranahan,  155  Fed. 
433,  proceedings  for  enforcing  penalty  against  steamship  company  for 
bringing  diseased  persons  to  this  country  belongs  to  class  of  summary 
executive  proceedings  Congress  may  authorize  under  power  to  regulate 
immigration;  United  States  v.  Ngum  Lun  May,  153  Fed.  210,  right  to  expel 
aliens  belongs  to  political  department  and  Chinese  person  may  be  deported 
without  jury  trial;  Post  Piinting  etc.  Co.  v.  Shafroth,  53  Colo.  140,  124 
Pac.  18,  amendment  to  State  Constitution  creating  debt  funding  board,  con- 
sisting of  executive  officers,  did  not  encroach  upon  powers  vested  in  courts ; 
In  re  MacFarland,  30  App.  D.  C.  380,  act  of  Congress  imposing  duty  upon 
Supreme  Court  of  district  to  ascertain  value  of  gas  plant  and  cost  of 
future  extensions  involves  no  exercise  of  judicial  power,  and  is  invalid; 
Bernardin  v.  Seymour,  10  App.  D.  C.  309,  act  of  Congress  giving  right  of 
appeal  from'  decision  of  Commissioner  of  Patents  to  court  is  valid ;  Dauphin 
V.  Key,  McAr.  A  M.  (D.  C.)  225,  226,  act  of  Congress  authorizing  post- 
master-general to  issue  ''fraud  orders"  against  persons  engaged  in  lotteries, 
gift  enterprise,  etc.,  is  valid;  Roach  v.  Van  Riswick,  McAr.  AM.  (D.  C.) 
176|  Congress  has  no  power  to  delegate  general  legislative  authority  to 
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local  government,  and  act  of  legislative  assembly  making  judgments 
obtained  in  equity  court  liens  on  equitable  interest  in  land  is  void;  Cun- 
ningham V.  Northwestern  Imp.  Co.,  44  Mont.  217,  221,  222,  119  Pac.  564, 
566,  1  N.  C.  C.  A.  744,' miners'  compensation  act  providing  for  indemnity 
ijHid  to  be  collected  by  tax  upon  employers  and  employees  and  giving 
auditor  summary  power  to  dispose  of  claims  is  valid;  McMillan  v.  Butte, 
30  Mont.  227,  76  Pac.  205,  upholding  act  of  1897,  providing  for  imposition 
of  street  improvement  expense  according  to  area;  Leight  v.  Green,  64  Neb. 
544,  90  N.  W.  259,  upholding  Comp.  Stats.,  c.  77,  art.  V,  §§4,  6,  providing 
for  foreclosure  of  tax  liens  by  proceedings  in  rem,  to  which  land  alone 
is  made  party,  and  for  cutting  out  all  pre-existing  rights  or  liens  by  sale 
under  decree  therein;  In  re  Davis,  168  N.  Y.  102,  107,  61  N.  E.  121,  123, 
holding  Laws  1897,  c.  690,  imposing  on  supreme  justices  duty  on  applica- 
tion of  attorney  general  of  granting  order  of  examination  of  person  whose 
testimony  is  necessary  to  prepare  for  trial  under  that  act,  imposes  judicial 
functions;  Mason  v.  Taft,  23  R.  I.  392,  50  Atl.  649,  holding  commissioners 
appointed  under  Gen.  Laws,  c.  215,  to  determine  validity  of  contested 
claims  against  estates  mere  judicial  body  before  whom  limitations  might 
be  pleaded;  East  Tennessee  Brewing  Co.  v.  Currier,  126  Tenn.  543,  150 
S.  W.  543,  statute  directing  collection  of  privilege  tax  from  liquor  dealers 
by  distress  warrants  without  notice  to  delinquent  taxpayer  is  valid;  State 
V.  King,  64:  W.  Va.  607,  63  S.  E.  494,  provision  of  State  Constitution  for- 
feiting land  for  nonentry  on  tax-books  is  not  contrary  to  Fourteenth 
Amendment  of  Federal  Constitution;  Davidson  v.  New  Orleans,  96  U.  S. 
102,  24  L.  Ed.  619,  holding  assessment  of  certain  real  estate  for  draining 
city  swamps  constitutional;  Springer  v.  United  States,  102  U.  S.  594,  26 
L.  Ed.  256,  in  order  to  enforce  the  payment  of  taxes  Congress  may  authorize 
the  distraint  and  sale  of  either  real  or  personal  property;  Palmer  v.  Mc- 
Mahon,  133  U.  S.  669,  88  L.  Ed.  776,  10  Sup.  Ct.  327,  mode  provided  by 
New  York  statute  for  the  collection  of  taxes,  "due  process  of  law";  Nishi- 
mura  Ekiu  v.  United  States,  142  U.  S.  660,  35  L.  Ed.  1149,  12  Sup.  Ct.  339, 
decision  of  immigration  inspector  acting  within  authority  conferred  by 
Congress  is  due  process  of  law;  United  States  v.  Snyder,  149  U.  S.  215, 
37  L.  Ed.  707,  13  Sup.  Ct.  848,  Federal  lien  to  secure  payment  of  internal 
revenue  not  subject  to  registering  laws  of  State;  Hallingcr  v.  Davis,  146 
U.  S.  320,  36  L.  Ed.  990,  13  Sup.  Ct.  107,  State  statute  permitting  right  of 
trial  by  jury  to  be  waived  is  not  unconstitutional;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  715,  37  L.  Ed.  914,  13  Sup.  Ct.  1023,  power  of  Congress  to 
exclude  or  expel  certain  aliens  may  be  exercised  through  executive  depart- 
ments; Montana  Co.  v.  St.  Louis  Min.  Co.,  152  U.  S.  171,  88  L.  Ed.  401, 
14  Sup.  Ct.  509,  jury  trial  not  essential  in  all  cases  to  due  process  of 
law ;  Interstate  Commerce  Comm.  v.  Brimson,  154  U.  S.  475,  88  L.  Ed.  1056, 
14  Sup.  Ct.  1132,  section  of  Interstate  Commerce  Act  authorizing  United 
States  Circuit  Courts  to  use  their  process  to  aid  investigations  of  commis- 
sion is  constitutional;  King  v.  Mollins,  171  U.  S.  429,  43  L.  Ed.  284,  18 
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Sup.  Ct.  935,  statute  of  West  Virginia,  subjecting  lands  to  forfeiture  for 
failure  to  place  them  on  proper  land  books  for  taxation,  is  constitutional; 
United  States  v.  Duell,  172  U.  S.  682,  43  L.  Ed.  561,  19  Sup.  Ct.  288,  Con- 
gress has  authority  to  authorize  the  Court  of  Appeals  to  review  action 
of  patent  commissioner  in  interference  case;  Matter  of  Mador,  1  Abb. 
(U.  S.)  328,  Fed.  Cas.  9375,  collection  of  public  taxes  a  ministerial  act; 
PuUan  V.  Kinsinger,  2  Abb.  (U.  S.)  107,  Fed.  Cas.  11,463,  statute  pro- 
viding that  no  suit  to  restrain  assessment  or  collection  of  internal  revenue 
tax  is  constitutional;  In  re  Piatt,  7  Ben.  266,  Fed.  Cas.  11,212,  statute 
authorizing  seizure  of  books,  papers,  etc.,  in  proceedings  under  revenue 
laws  not  in  conflict  with  the  Constitution;  Mason  v.  Rollins,  2  Biss.  102, 
Fed.  Cas.  9252,  property  may  be  constitutionally  seized  by  distress  war- 
rants issued  under  authority  of  act  of  July,  1868,  regarding  distilleries; 
The  Ann,  5  Hughes,  295,  8  Fed.  926,  State  law  giving  jurisdiction  to  jus- 
tices of  the  peace  to  impose  fines  for  violation  of  oyster  law  is  constitu- 
tional; In  re  Becker,  3  Fed.  Cas.  21,  supervisor  of  internal  rev^ue  can 
lawfully  exercise  the  extra-judicial  authority  in  revenue  matters  vested  in 
him  by  statute;  In  re  Tom  Yum,  64  Fed.  487,  law  making  decision  of 
immigration  or  customs  officer  final,  is  valid;  Grether  v.  Wright,  75  Fed. 
750,  23  C.  C.  A.  498,  collection  of  taxes  is  an  administrative  act,  and  person 
subject  to  taxation  has  no  right  to  jury  trial;  Ferry  v.  United  States,  85 
Fed.  553,  29  C.  C.  A.  345,  Secretary  of  Treasury  may  determine  cases 
arising  under  the  revenue  laws;  Hagar  v.  Board  of  Supervisors,  47  Cal. 
234,  legislature  has  constitutional  power  to  compel  local  improvements; 
Farmers'  Ind.  Ditch  C^.  v.  Agricultural  Ditch  Co.,  22  Colo.  526,  55  Am, 
St.  B^.  158,  45  Pac.  449,  power  conferred  upon  superintendent  of  immi- 
gration is  executive  and  not  judicial ;  In  re  Application  of  Clark,  65  Conn. 
39,  28  L.  B.  A.  247,  31  Atl.  527,  grand  jury  may  imprison  witnesses  for 
refusal  to  answer  proper  questions;  Foster  v.  Jackson,  57  Ga.  207,  trials 
in  State  courts  need  not  be  by  jury;  King  v.  Davenport,  98  III.  314,  88 
Am.  Rep.  94,  ordinance  authorizing  abatement  of  certain  nuisances  by 
proper  officers  is  constitutional;  People  v.  Simon,  176  111.  171,  68  Am.  St. 
Bep.  180,  44  L.  R.  A.  806,  52  N.  E.  913,  register's  duties  under  'Torrens 
law,"'  as  adopted  in  Illinois,  are  ministerial  only;  McMillen  v.  Anderson, 
27  La.  Ann.  19,  judicial  proceedings  unnecessary  for  the  collection  of  public 
revenues;  Eames  v.  Savage,  77  Me.  222,  52  Am.  Rep.  757,  to  the  same 
point;  also,  Mayor  etc.  of  Baltimore  v.  Johns  Hopkins  Hospital,  56  Md. 
46,  and  Nelson  Lumber  Co.  v.  M'Kinnon,  61  Minn.  222,  63  N.  W.  631,  act 
providing  for  issuance  of  distress  warrants  for  collection  of  personal  prop- 
erty taxes  is  constitutional;  State  v.  Moss,  69  Mo.  503,  act  subjecting  per- 
son submitting  false  list  of  property  to  treble  taxation  is  constitutional; 
St.  Louis  V.  Richeson,  76  Mo.  482,  provision  in  charter  assessing  damages 
and  benefits  incident  to  the  opening  of  streets  and  providing  that  sums 
assessed  shall  be  lien  on  property  is  constitutional;  Francis  v.  Grote,  14 
Mo.  App.  330,  revenue  law  providing  for  judgment  without  personal  ser- 
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vice  and  for  summaiy  proceedings  to  collect  the  same,  not  unconstitutional  ^ 
Gibson  v.  Mason,  5  Nev.  302,  taxes  may  be  collected  by  summary  process; 
In  re  McMahon  v.  Palmer,  102  N.  Y.  190,  66  Am.  Bep.  803,  6  N.  E.  406, 
to  the  same  point;  Caldwell  v.  Wilson,  121  N.  C.  454,  465,  456,  459,  2S 
S.  E.  556,  557,  558,  railroad  duly  cited  may  be  suspended  by  the  Governor; 
Musser  v.  Adair,  55  Ohio  St.  472,  45  N.  E.  905,  proceedings  of  county 
auditors  cannot  be  reviewed  t)n  error;  State  v.  Allison,  8  Heisk.  3,  under 
provisions  of  code  after  judgment  against  delinquent  officer,  bona  fide 
claims  due  him  shall  be  allowed  by  the  controller;  Myers  v.  Park,  8  Heisk. 
559,  562,  legislature  has  power  to  impose  penalty  for  nonpayment  of  taxes 
when  due;  City  of  Paris  v.  Hale,  13  Tex.  Civ.  App.  389,  35  S.  W.  334,  hold- 
ing ordinance  providing  for  the  impounding  and  sale  of  animals  running 
at  lai^e  valid ;  Burdett  v.  Allen,  35  W.  Va.  354,  14  L.  B.  A.  S40,  13  S.  E. 
1014,  to  the  same  point ;  State  v.  Sponaugle,  45  W.  Va.  422,  423,  43  L.  B.  A. 
731,  732,  32  S.  E.  286,  287,  constitutional  provision  forfeiting  land  upon 
failure  ^f  owner  to  enter  it  for  taxation  does  not  violate  the  Federal  Con- 
stitution ;  dissenting  opinion  in  Lawyers'  Tax  Cases,  8  Heisk.-  659,  majority 
holding  tax  imposed  upon  lawyers  invalid;  Pacific  Exp.  Co.  v.  Seibert,  44 
Fed.  314,  where  suit  is  not  essential  to  collection  of  tax,  no  action  lies  to 
recover  back  the  tax;  Taylor  v.  Louisville  &  N.  R.  R.  Co.,  88  Fed.  357,  31 
C.  C.  A.  537,  in  general  discussion  of  taxation;  Taylor  v.  Place,  4  B.  I. 
335,  336,  338,  act  of  General  Assembly  opening  judgments  obtained  in 
Court  of  Common  Pleas  is  an  exercise  of  judicial  power  and  unconstitu- 
tional. 

Distinguished  in  Ex  parte  Dillin,  160  Fed.  753,  defaulting  officer  could 
not  be  imprisoned  under  distress  warrant,  after  term  of  office  had  expired^ 
for  failure  to  pay  money  into  treasury;  dissenting  opinion  in  In  re  Mac- 
Farland,  30  App.  D.  C.  395,  400,  majority  holding  that  Federal  act  attelnpt- 
ing  to  impose  duty  upon  Supreme  Court  to~  ascertain  value  of  gas  plant 
and  cost  of  future  extensions  wa^  invalid;  Lavin  y.  Emigrant  Industrial 
Bank,  18  Blatchf.  21,  29,  1  Fed.  659,  668,  determination  by  State  court 
that  a  person  long  absent  from  State  is  dead  deprives  him  of  property 
without  due  process  of  law;  County  of  Santa  Clara  v.  Southern  Pacific 
R.  R.  Co.,  9  Sawy.  214,  217,  219,  18  Fed.  418,  420,  4gl,  a  State  cannot 
impose  taxation  that  is  not  uniform;  Norwalk  Street  Ry.  Co.'s  Appeal, 
69  Conn.  595,  39  L.  B.  A.  800,  37  Atl.  1086,  General  Assembly  cannot  au- 
thorize courts  to  exercise  legislative  powers;  McFadden  v.  Longham,  58 
Tex.  584,  act  authorizing  collector  to  collect  taxes  from  persons  inclosing  or 
controlling  public  school  lands  unconstitutional. 

Due  process  generally  Implies  and  Includes  actor,  reus,  judex,  -regular 
allegations,  opportunity  to  answer,  and  a  trial  according  to  some  settled  coarse 
of  Judicial  proceedings. 

Approved  in  The  Japanese  Immigrant  Case,  189  U.  S.  100,  47  L.  Bd.  725, 
23  Sup.  Ct.  614,  upholding  26  Stat.  1084,  c.  551,  excluding  pauper  alieus 
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and  attthorizing  unmigrant  inspeetor  to  deport  snch  persons  within  one 
year;  Reetz  v.  Miehigan,  188  U.  8.  507,  47  L.  Ed.  566,  23  Sup.  Ct.  391, 
upholding  Michigan  act  of  1889  creating  board  of  registration  in  medicine ; 
Maxwell  v.  Dow,  176  U.  S.  595,  44  L.  Ed.  602,  20  Sup.  Ct.  454,  upholding 
trial  of  criminal  by  jury  of  eight  persons;  Modern  Loan  Co.  v.  Police 
Court,  12  Cal.  App.  585,  108  Pac.  58,  holding  void  Penal  Code,  §§  1408, 
1409,  in  so  far  as  made  applicable  to  search-warrant  proceedings  by  Penal 
Code,  §  1586 ; "  Huntsman  v.  State,  12  Tex.  App.  644,  holding  conviction 
of  embezzlement  cannot  be  had  upon  an  indictment  for  theft ;  Dietz  v.  City 
of  Neenah,  91  Wis.  428,  64  N.  W.  301,  provisions  of  city  charter  authorizing 
speciaKassessments  without  notice,  unconstitutional  and  void. 

I«egl8latiye  constmctioii  of  Oonstltntion  commencing  early  tn  the  govern- 
ment and  continuing  tlironghont  Its  existence  and  repeatedly  acted  on  by  the 
Judiciary  and  the  executive,  is  entitled  to  great  weight. 

Approved  in  Richardson  v.  Young,  122  Tenn.  518,  125  S.  W.  674,  statute 
authorizing  legislature,  instead  of  Governor,  to  appoint  State  election  board, 
is  valid ;  Henrico  County  v.  Richmond,  106  Va.  295,  117  Am.  St.  Rep.  1001, 
55  S.  E.  688,  act  providing  for  extension  of  corporate  limits  of  city  and 
authorizing  circuit  judges  to  carry  out  provisions,  is  not  invalid  as  de- 
volving upon  judge's  legislative  power;  In  re  Piatt,  7  Ben.  267,  Fed.  Cas. 
11,212,  holding  statute  authorizing  seizure  of  books,  papers,  etc.,  in  pro- 
ceedings under  internal  revenue  laws,  constitutional. 

Congress  may  authorize  suit  against  the  United  States,  or  against  a  United 
States  marshal  for  anything  done  by  him  In  obedience  to  legal  process. 

Approved  in  La  Abra  Silver  Mining  Co.  v.  United  States,  175  U.  S.  456, 
44  L.  Ed.  235,  20  Sup.  Ct.  179,  holding  suit  to  determine  validity  of  award 
of  commission  allowing  claim  against  Mexico  was  ''case"  within  Constitu- 
tion ;  Hilton  v.  Merritt,  110  U.  S.  107,  28  L.  Ed.  86,  3  Sup.  Ct.  555,  denial 
of  right  to  bring  action  at  law  to  recover  duties  paid  under  an  alleged 
excessive  valuation  does  not  deprive  importer  of  property  without  due 
process  of  law;  United  States  v.  Able,  24  Fed.  Cas.  750,  when  resort  is  had 
to  judicial  tribunals  the  requirements  of  law  are 'to  be  fully  considered; 
dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  239,  27  L.  Ed.  188,  1 
Sup.  Ct.  276,  majority  holding  officers  and  agents  of  the  Government  hold- 
ing property  for  public  uses  may  be  sued  by  owner  or  person  entitled  thereto 
without  express  authority  of  Congress ;  Briggs  etc.  v.  Light-Boats,  11  Allen, 
176,  lien  for  materials  will  not  lie  against  vessel  after  completion  and 
delivery  to  the  United  States;  dissenting  opinion  in  Ex  parte  Towles,  48 
Tex.  448,  450,  arguendo.    . 

A  distress  warrant  issued  by  the  solicitor  of  the  treasury  against  a  revenue 
<ifllcer  is  conslusiye  evidence  of  the  facts  recited  in  it  and  of  the  authority  to 
Qiake  the  levy.  In  an  action  against  the  marshal  for  levying  it. 
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Approved  in  Milan  DistiUing  Co.  v.  Tillson,  17  Fed.  Cas.  281,  holding 
assessment  a  complete  protection  to  purchaser  at  sale  for  violation  of 
internal  revenue  laws. 

The  name  bestowed  upon  a  process  cannot  affect  Its  constitutional  validity; 
so  a  warrant  of  distress  against  a  revenue  oi&cer  is  not  a  search  warrant  re- 
quiring a  supporting  affidavit  and  void  without  it,  but  aldn  to  the  ordinary 
execution  in  admiralty. 

Approved  in  Blanchard  v.  Detroit,  L.  &  L.  M.  R.  R.  Co.,  31  Mich.  49, 
18  Am.  Rep.  140,  where  the  legal  import  of  a  certain  clause  is  clearly  that 
of  a  condition  subsequent,  the  same  is  not  affected  by  being  referred  to 
elsewhere  in  deed  as  a  covenant. 

Disbarment  of  attorneys.    Note,  42  Am.  Rep.  565. 

Constitutional  questions  raised  by  the  enactment  of  compulsory  Work- 
men's Compensation  Acts  based  upon  State  insurance  funds  and 
compensation  acts  modeled  after  the  British  Compensation  Aet  of 
1906.    Note,  10  K.  0.  0.  A.  49. 

Miscellaneous.  Cited  in  United  States  v.  Yeung  Chu  Eeng,  140  Fed. 
«751,  decision  of  United  States  commissioner  on  regular  hearing  that 
i  Chinese  is  entitled  to  remain  is  bar  to  complaint  in  District  Court  based 

on. same  facts;  In  re  Douglas,  41  La.  Ann.  768,  6  South.  676;  Lenz  v. 

Charlton,  23  Wis.  482. 

18  How.  286-289,  16  L.  Ed.  378,  KUTT  ▼.  MINOB. 

Evidence,  reviewed  and  held  that  court  properly  refused  to  Instmet  that 
there  was  no  evidence  from  which  jury  might  have  Implied  an  agreemait  for  an 
increase  in  salary. 

Approved  in  Moore  v.  First  Nat.  Bank,  30  Okl.  626,  121  Pae.  627,  ooort 
4nay  direct  verdict  only  where  evidence  is  undisputed  or  coneluaive. 

18  How.  28»-296,  16  L.  Ed.  386,*KIKSMAN  v.  PABKHUBST. 

In  suit  by  patentee  for  an  account  against  his  assignee,  who,  by  virtue  of 
contract  with  patentee,  sold  patented  machines  under  complainant's  title  and 
on  his  account,  the  latter  is  estopped  from  alleging  the  Invalidity  of  the  patent. 

Approved  in  Victor  Talking  Machine  Co.  v.  American  Graphophone  Co., 
189  Fed.  376,  licensee  may  become  owner  of  valid  patent  subsequently 
issued  showing  patent  under  which  license  taken  was  invalid  for  anticipa- 
tion and  maintain  suit  against  infringers,  including  licensee;  Indiana  Mfg. 
Co.  v.  J.  I.  Case  Threshing  Mach.  Co.,  154  Fed.  366,  83  C.  C.  A.  343,  owner 
of  patent  may  maintain  suit  in  equity  to  enjoin  licensee  from  infringini^ 
patent  by  unlawful  invasion  of  domain  not  granted;  General  Electric  Co. 
v.  Westinghouse  Electric  Co.,  151  Fed.  670,  679,  plaintiff  relying  on  con- 
tract and  incurring  great  expense  may  maintain  suit  in  equity  to  enforce 
negative  covenant  not  to  manufacture  electric  controllers  and  brakes, 
though  defendant  could  not  enforce  specific  performance  of    plaintiffs 
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agreement,  and  provifiion  for  liquidated  damages  was  not  substitute  for 
performance;  Ferry -Hallock  Co.  v.  Progressive  Paper  Box  Co.,  76  N.  J. 
Eq.  3,  73  Atl.  231,  licensee  of  patent  cannot  repudiate  license  in  part  and 
claim  under  it  in  part;  Armstrong  v.  American  Exchange  Bank,  133  U.  S. 
467,  33  L.  Ed.  759,  10  Sup.  Ct.  460,  holding  bank  could  not  refuse  to  honor 
checks  on  ground  that  depositor  intended  to  make  improper  use  of  the 
money;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S.  54,  31  L.  Ed.  687,  8  Sup.  Ct. 
759,  action  upon  agreement  to  make  and  sell  invention  not  a  case  arising 
under  United  States  p$J;ent  laws;  Birdsall  v.  Perego,  5  Blatchf.  255,  Fed. 
Cas.  1435,  in  suit  by  patentee  against  grantee  of  patent  to  recover  fees 
due,  plea  in  bar  that  plaintiff  was  not  original  inventor  is  no  defense; 
Cohn  v.  National  Rubber  Co.,  6  Fed.  Cas.  28,  licensees  repudiating  license 
may  be  treated  as  infringers;  Piatt  v.  Fire-Extinguisher  Mfg.  Co.,  59  Fed. 
901,  8  C.  C.  A.  357,  validity  of  patent  could  not  be  disputed  by  person 
undertaking  to  justify  hid  use  of  it  under  license;  The  Idlewild,  64  Fed. 
606,  12  C.  C.  A.  328,  ship  owners  using  wharf,  knowing  of  possessor's 
intention  to  exact  wharfage  could  not  avoid  its  payment ;  Roby  v.  Colehour, 
135  111.  339,  25  N.  E.  779,  purchase  by  partner  of  outstanding  adverse  title 
to  property  belonging  to  firm  inures  to  benefit  of  partnership;  Rhodes  v. 
Ashurst,  176  111.  356,  52  N.  E.  120,  licensee  is  estopped  from  questioning 
validity  of  patent  in  proceeding  relating  to  acts  done  by  him  as  licensee; 
Jones  V.  Bumham,  67  Me.  99,  24  Am.  Rep.  13,  in  action  to  recover  royalty 
from  licensee,  evidence  disputing  validity  of  patent  not  admissible;  Clark 
V.  Amoskeag  Mfg.  Co.,  62  N.  H.  615,  to  the  same  point;  Davis  v.  Gray, 
17  Ohio  St.  351,  where  amount  due  under  license  for  manufacture  and  sale 
of  machines  was  compromised  and  note  given  therefor,  licensee  estopped 
from  denying  consideration  for  note;  Palmer's  Appeal,  96  Pa.  St.  Ill, 
assignees,  employing  part  of  patented  process,  should  account  and  pay 
as  provided  in  contract;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt. 
199,  bank  may  recover  interest  on  State  bonds  which  was  paid  to  its  presi- 
dent in  Confederate  money. 

Distinguished  in  >iartin  v.  Seabaugh,  128  La.  444,  448,  54  South.  936, 
937,  partner  in  gambling  firm  cannot  sue  copartner  for  accounting,  where 
statute  makes  such  partnerships  void;  Brown  v.  Lapham,  23  Blatchf.  476, 
27  Fed.  77,  where  licensee  repudiated  license  and  infringed  patent,  motion 
for  preliminary  injunction  denied ;  Antisdel  v.  Chicago  Hotel  Cabinet  Co.j 
89  Fed.  311,  32. C.  C.  A.  216,  one  under  contract  of  agency  to  sell  pat- 
ented article  may  repudiate  agency,  and,  upon  action  for  subsequent  in- 
fringement, plead  invalidity  of  patent;  Sn«ll  v.  Dwight,  120  Mass.  17, 
party  to  contract  for  illegal  trading  with  insurrectoQ^  States  cannot 
maintain  a  bill  for  an  accounting;  Jackson  v.  Allen,  120  Mass.  79,  in 
action  by  licensee  against  licensor  for  breach  of  covenants  in  not  pre- 
venting infringements,  licensor  might  show  ^invalidity  of  patent. 

Invalidity  or  failure  of  patent  as  defense  to  action  for  royalties. 

Note,  14  Ann.  Gas.  1184. 
Contracts  of  sale  in  restraint  of  trade  without  limitation  of  place. 

Note,  22  L.  R.  A.  675. 
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It  is  cmnpeteiit  for  persons  enttting  fiito  eopartnorsliip  for  nuAiif actors 
and  sale  of  patented  articles  to  sttpvlate  tliat  one  of  them  dionld  alone  con- 
duct the  bnsinessy.and  sa6h  a  stlpnlation  is  not  illegal  as  being  in  restraint  of 
trade. 

Approved  in  Gblden  v.  New  York  etc.  R.  Co.,  222  Fed.  404,  union  in  one 
corporation  of  several  companies  engaged  in  manufacture  of  patented  non- 
competing  machines  used  successively  in  manufacture  of  shoes  is  not  in 
restraint  of  trade  in  Violation  of  anti-trust  act. 

Exception  to  master's  report  in  stating  an  account  must  be  taken  In  the 
court  below,  and  cannot  be  first  raised  on  appeaL 

Approved  in  Eaton  v.  Truesdail,  40  Mich.  11,  13,  refusing  to  review  or 
examine  any  part  of  final  decree  resting  upon  master's  report;  Western  TeL 
Mfg.  Co.  V.  American  Elec.  Tel.  Co.,  137  Fed.  606,  arguendo. 

18  How.  296-297,  16  L.  Ed.  888,  EAITSOM  ▼.  WINN. 

Petition  filed  by  a  creditor  praying  admission  as  a  party  complainant  in 
an  existing  suit  cannot  be  sustained  in  the  appellate  court  where  the  record 
fails  to  show  the  nature  of  original  suit. 

Approved  in  Chester  v.  Life  Assn.  of  America,  4  Fed.  491,  assignee  of 
insolvent  and  dissolved  corporation  cannot  upon  his  own  petition  become 
defendant  against  plaintiff's  objection. 

Items  admitted  or  rejected  by  niaster  in  taking  an  account  diould  be 
stated  so  that  exceptions  may  be  taken,  and  case  should  be  brought  before 
the  Supreme  Court  on  rulings  of  the  exc^;itions  by  the  Oircuit  Court. 

Approved  in  Greer  v.  Andrew,  133  Ga.  205,  66  S.  E.  422,  auditor's  report 
should  state  account  item  by  item,  showing  credits,  debits  and  sums 
disallowed ;  O'Neil  v.  Taylor,  59  W.  Va.  381,  53  S.  E.  476,  report  by  com- 
missioner relating  to  mechanic's  lien  should  show  credits  allowed  and  those 
disallowed ;  Hanly  v.  Potts,  52  W.  Va.  270,  43  S.  E.  221,  holding  master's 
report  must  show  items  allowed  and  rejected;  Nims  v,  Nims,  20  Fla.  211, 
holding  unintelligible  report  not  a  proper  basis  for  final  decree;  Craig  v. 
McKinney,  72  111.  315,  report  should  state  sufficient  details  to  show  grounds 
of  decision;  Newcomb  v.  White,  5  N.  M.  438,  23  Pac.  671,  no  objection 
having  been  taken  to  master's  report  below,  there  was  no  question  before 
the  court;  May  v.  May,  19  Fla.  389,  where  items  are  few  and  not  com* 
pleted,  reference  to  master  is  unnecessary. 

18  How.  297-307,  15  L.  Ed.  S89,  LESSEE  OF  McOAIiL  ▼.  OABFEKTEB. 

Proceedings  are  not  appropriate  for  a  litigation  between  parties  in  respect 
to  the  title. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  101  Fed.  622,  41  C.  C.  A. 
528,  holding  one  permitted  to  intervene  in  partition  because  he  held  estate 
in  common  with  other  parties  to  suit  cannot  in  that  suit  set  up  title 
adverse  to  common  title;  Howard  v.  Howard,  21  D.  C.  226,  equity  will  not 
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decree  partition  of  real  estate  while  title  is  in  dispute;  Smith  v.  Butler, 
15  App.  D.  C.  355^  mere  averment  by  defendant  of  title  adverse  to  com- 
plainant will  not  oust  eourt  of .  jurisdiction  in  partition  suit;  dissenting 
opinion  in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  27,  61  C.  C.  A.  63, 
majority  refusing  to  stay  partition  suit  where  intervener  files  cross-bill 
setting  up  equitable  title  to  interest  claimed  by  complainant,  and  praying 
cancellation  of  deeds  on  ground  of  fraud  and  insanity  of  grantor,  and 
that  he  be  decreed  to  be  owner  of  such  interest. 

Judgments  of  courts  of  concurrent  JoiiBdlction  are  inadmissible  in  a  sub- 
sequent suit  unless  upon  the  same  matter,  and  directly  in  point;  therefore  a 
decree  of  partition  operates  only  on  parties  Jointly  interested  and  does  not 
estop  heirs  of  one  of  the  parties  or  persons  out  of  the  Jurisdiction  and  not  prop- 
erly before  the  court  from  showing  that  deed  to  his  share  was  fraudulently 
obtained. 

Approved  in  Eastern  Building  &  Loan  Assn.  v.  Welling,  116  Fed-  105, 
holding  State  court  judgment  for  plaintiff  in  suit  to  recover  penalty  for 
failure  to  dischai^e  mortgage  of  record  is  bar  to  Federal  suit  to  fore- 
close mortgage;  Ohio  River  R.  R.  Co.  v.  Fisher,  115  Fed.  936,  53  C.  C.  A. 
411,  holding  where  opinion  on  decree  on  demurrer  held  will  inoperative 
as  to  certain  bequests  revoked  by  codicil,  and  that  such  bequests  were 
intestate  property  and  subject  to  legacy,  such  decree  cannot  be  pleaded 
as  adjudication  of  legatee's  rights;  West  v.  East  Coast  Cedar  Co.,  101 
Fed.  619,  41  C.  C.  A.  528,  holding  where  title  of  complainant  in  partition 
is  not  denied,  but  only  quantum  of  his  interest  is  disputed,  court  has  juris- 
diction to  determine  interests  of  all  parties;  Bieber  v.  Fechheimer,  9  App. 
D.  C.  557,  decree  for  amount  of  complainant's  judgment  and  for  further 
proceedings  implied  accounting  and  was  not  final;  District  of  Columbia  v. 
Hutchinson,  1  App.  D.  C.  408,  judgment  for  temporary  damages  only  in 
action  where  declaration  was  broad  enough  to  authorize  judgment  for  per- 
manent damages  bars  subsequent  action;  Phillips  v.  Big  Land  Co.,  149 
Ky.  560,  149  S.  W.  959,  judgment  in  action  to  recover  land  based  upon 
allegation  that  deed  conveyed  only  life  estate  is  not  res  adjudicata  in 
action  based  upon  contention  that  deed  was  altered  after  execution;  dis- 
senting opinion  in  Weston  v.  John  L.  Roper  Lumber  Co.,  162  N.  C.  195, 
Ann.  Cas.  1915A,  981,  77  S.  E.  442,  majority  holding  that  decree  of  parti- 
tion where  no  issue  of  title  was  raised  does  not  estop  grantee  from  denying 
title  to  different  part  of  land ;  Bailey  v.  Sundberg,  49  Fed.  585,  1  C.  C.  A. 
387,  decree  dismissing  libel  brought  by  owner  of  vessel  no  estoppel  to  libel 
by  owner  of  cargo;  Russell  v.  Lamb,  49  Fed.  771,  where  complainant  dis- 
missed bill  to  quiet  title  but  answered  cross-bill  and  filed  petition  as  de- 
fendant to  cross-bill,  a  decree  on  same  barred  subsequent  suit  in  Federal 
court  upon  allegations  contained  in  original  bill;  Hoffman  v.  Beard,  22 
Mich.  65,  appropriate  remedy  for  trial  of  title  and  obtaining  possession  is 
by  ejectment  and  not  by  bill  in  equity  for  partition;  Fuller  v.  Montague, 
59  Fed.  216,  8  C.  C.  A.  100,  as  to  who  may  maintain  suit  for  partition; 
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Franklin  v.  Kelly,  2  Neb.  116,  fraud  may  be  shown  in  action  of  ejectment 
to  avoid  a  deed. 

Actions  in  which  title  to  real  estate  may  not  be  tried  or  questioned — 

Partition.    Note,  89  Am.  Dec.  482. 
What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  783. 

Miscellaneous.  Cited  erroneously  in  May  v.  May,  19  Fla.  389,  in  place 
of  Ransom  v.  Winn,  18  How.  295, 15  L.  Ed.  888. 

18  How.  307-8S1,  15  L.  Ed.  421,  EX  PARTE  WELLS. 

Under  power  granted  by  Constitution,  President  can  grant  a  conditional 
pardon  by  offering  to  commute  sentence  of  death  to  life  imprisonment  and  a 
convict  accepting  such  conditional  pardon  cannot  be  liberated  by  writ  of 
habeas  corpus. 

Approved  in  Thompsoif  v.  Duehayj  217  Fed.  487,  where  sentence  for  two 
four-year  terms  to  run  consecutively  was  commuted  by  President  to  run 
concurrently,  prisoner  was  eligible  for  parole  when  he  had  served  one- 
third  of  four-year  period;  Ex  parte  Harlan,  180  Fed.  127,  where  original 
sentence  is  lawful,  execution  of  commuted  sentence  is  not  affected  because 
statutes  do  not  permit  courts  to  inflict  so  short  imprisonment;  Fuller  v. 
State,  122  Ala.  37,  26  South.  147,  holding,  under  Const.,  art.  V,  §  12,  Gov- 
ernor may  grant  conditional  pardon  in  nature  of  parole;  Laird  v.  Sims, 
16  Ariz.  522,  534,  147  Pac.  739,  743,  act  creating  board  of  pardons  with 
exclusive  power  to  grant  pardons  is  valid;  Ex  parte  Prout,  12  Idaho,  498, 
10  Ann.  Gas.  199,  5  L.  B.  A.  (N.  S.)  1064,  86  Pac.  276,  prisoner  recom- 
mitted upon  violation  of  parole  cannot  be  lawfully  detained  after  time  of 
sentence  to  serve  additional  time  for  time  he  was  out  on  parole;  Ex  parte 
Patterson,  94  Kan.  444,  L.  R.  A.  1915F,  541,  146  Pac.  1011,  court  may  re- 
voke parole  where  prisoner  fails  to  comply  with  condition  to  refrain  from 
selling  intoxicating  liquor,  and  recommit  prisoner  without  hearing;  People 
V.  Marsh,  125  Mich.  415,  84  N.  W.  474,  upholding  pardon  on  condition 
that  convict  pay  certain  sums  of  money  to  county;  Ex  parte  Ridley,  3  Okl. 
Cr.  356,  26  L.  R.  A.  (K.  8.)  110,  106  Pac.  551,  act  creating  board  of  par- 
dons, conferring  pardoning  power  upon  other  State  officers,  and  restrict- 
ing Governor's  pardoning  power  is  invalid;  Ex  parte  Houghton,  49  Or. 
234,  13  Ann.  Gas.  1101,  9  L.  R.  A.  (K.  8.)  787,  89  Pac.  802,  conditions  of 
pardon,  that  Governor  might  determine  breach  and  order  reimprisonment 
without  intervention  of  court,  are  binding  upon  prisoner  accepting  pardon ; 
Snodgrass  v.  State,  67  Tex.  Cr.  644,  150  S.  W.  176,  act  giving  power  to 
District  Courts  to  suspend  sentence  during  good  behavior  is  invalid;  In  re 
Conditional  Discharge  of  Convicts,  73  Vt.  420,  51  Atl.  11,  holding  Gov- 
ernor may  grant  conditional  pardon  similar  to  conditional  dischai^es  au- 
thorized by  Vt.  Stats.,  §§5306-5309;  Spencer  v.  Kees,  47  Wash.  281,  91 
Pac.  965,  parole  granted  upon  condition  that  invalid  prisoner  remain  with 
relatives  and  under  doctor *s  care  revoked,  where  evidence  showed  breach 
of  conditions;  In  xe  Euhl,  5  Sawy.  187,  holding  convict  not  entitled  to 
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discharge  until  performance  of  conditions  precedent;  Ex  parie  Hawkins^ 
61  Ark.  324,  54  Am.  St.  B^.  210,  30  L.  B.  A.  736,  33  S.  W.  106,  Governor 
may  grant  pardon  on  condition  that  convict  "shall  leave  the  State  and 
never  again  return  to  it";  Ex  parte  Marks,  64  Cal.  31,  49  Am.  Bep.  685,  28 
Pae.  110,  where  convict  did  not  observe  conditions  of  pardon  requiring 
him  to  leave  the  State,  he  could  not  be  discharged  from  rearrest  on  habeas 
corpus;  Ex  parte  Law,  15  Fed.  Cas.  7,  35  Ga.  295,  an  attorney  who  has 
received  and  accepted  pardon  from  the  President  and  taken  oath  of  am- 
nesty need  not  take  oath  prescribed  by  act  of  Congress  of  January  24, 
1865 ;  Arthur  v.  Craig,  48  Iowa,  267,  30  Am.  Rep.  397,  Governor  has  power 
to  grant  conditional  pardons;  Rich  v.  Chamberlain,  104  Mich.  441,  27 
L.  R.  A.  575,  62  N.  W.  585,  act  of  legislature  providing  for  an  advisory 
board  in  the  matter  of  pardons  does  not  conflict  with  Governor's  exclu- 
sive power;  Lee  v.  Murphy,  22  Gratt.  794, 12  Am.  Rep.  566,  warrant  of  Gov- 
ernor substituting  a  less  for  a  greater  punishment  considered  as  a  condi- 
tional pardon  and  not  a  commutation  of  punishment;  United  States  v. 
Greenwald,  64  Fed.  8,  after  expiration  of  term  at  which  sentence  was 
passed,  court  cannot  order  removal  of  prisoner  from  State  prison  to  a 
county  jail;  Woodward  v.  Murdock,  124  Ind.  443,  24  N.  E.  1048,  convict 
might  be  recommitted  on  violation  of  conditions  of  parole;  Carr  v.  State^ 
19  Tex.  App.  660,  53  Am.  Bep.  896,  897,  a  conditional  pardon  does  not  re- 
store convict's  competency  as  a  witness. 

Limited  in  United  States  v.  Harris,  1  Abb.  (U.  S.)  114,  Fed.  Cas.  15,312, 
after  judgment,  the  President  cunnot  remit  informer's  share  of  fine,  pen- 
alty or  forfeiture. 

Pardons.    Note,  59  Am.  Dec.  572,  576. 

Conditional  pardons.    Notes,  19  Am*  Dae.  086;  111  Am.  St.  Bop.  109; 
.   7  Ana.  Oas.  92,  94. 

Suspension  of  sentence  for  good  behavior,  conditional  pardon  and 
parole  of  prisoner.    Note,  14  L.  B.  A.  286,  287. 

Constitutionality  of  statutes  establishing  parole  system.    Note^  L.  R.  A. 
1915F,  536. 

'Pardon*'  in  the  Oonstitntion  must  be  given  the  same  meaning  as  pre- 
vailed in  the  United  Statea  and  Bngland  at  the  time  of  the  adoption  of  the 
Federal  Oonstitnticni. 

Approved  ih  Burdick  v.  United  States,  236  U.  S.  91,  69  L.  £d.  480,  35 
Sup.  Ct.  267,  dismissing  action  for  contempt  against  editor,  refusing  to 
testify  notwithstanding  President's  offer  of  pardon ;  Ex  parte  Chapman,  153 
Fed.  377,  manager  of  corporation  not  compelled  to  produce  books  showing 
transactions  relating  to  acquisition  of  timber  lands,  where  books  would 
show  his  complicity  in  transaction;  Territory  v.  Richardson,  9  Okl.  584, 
49  L.  B.  A.  440,  60  Pac.  245,  upholding  motion  in  nature  of  plea  in  abate- 
ment setting  up  pardon  as  defense  to  indictment;  United  States  v.  Athens 
Armory,  2  Abb.  (U.  S.)  150,  Fed.  -Cas.  14,473,  re-reported  35  Ga.  363,  hold- 
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ing  an  unqualified  i^ardon  granted  owner  before  seizure  of  property,  is  a 
bar  to  judgment  of  condemnation ;  Pollock  v.  Steamboat  Laura,  5  Fed.  136, 
statute  authorizing  Secretary  of  the  Treasury  to  remit  penalties  incurred  by 
vessels,  extends  to  informer's  claim  not  actually  determined  by  the  court; 
People  V.  Bowen,  43  Cal.  442,  13  Am.  Rep.  150,  pardon  removes  offender's 
disability  to  testify  in  a  court  of  justice;  Ex  parte  Brown,  2  Colo.  558, 
Governor  cannot  relieve  an  attorney  from  disbarment  for  failure  to  pay 
over  money  received  as  attorney  until  such  payment  has  been  made ;  Domi- 
nick  V.  Bowdoin,  44  Ga.  361,  it  was  error  to  reject  pardon  offered  in  habeas 
corpus  proceedings  on  the  groiind  that  it  was  given  before  conviction; 
People  V.  Court  of  Sessions,  141  N.  Y.  295,  23  L.  R.  A.  858,  36  N.  E.  388, 
statute  authorizing  courts  to  suspend  sentence  in  certain  cases  does  not 
conflict  with  pardoning  power  of  the  Governor;  Lafayette,  M.  &  B.  R.  R. 
Co.  V.  Geiger,  34  Ind.  203,  constitutions  should  receive  a  strict  construction. 

Accomplices  who  become  witnesses  for  the  proBeciitlon  have  no  absolnte 
dalm  or  legal  title  to  a  pardon,  but  only  an  equitable  claim  wliieli  may  be  used 
to  put  off  trial  In  order  to  give  time  to  apply  for  pardon. 

Approved  in  Whiskey  Cases,  99  U.  S.  601,  25  L.  Ed.  402,  holding  contract 
of  accomplice  with  district  attorney  cannot  be  pleaded  in  bar  to  proceed- 
ings against  him;  State  ex  rel.  v.  Judge,  48  La.  Ann.  128,  85  L.  R.  A.  717, 
18  South.  951,  district  attorney  could  not  enter  nolle  prosequi  after  convic- 
tion of  accused. 

Rights  of  accomplice  testifying  for  State.    Note,  31  Am.  Rep.  524. 
State's  evidence — Agreements  concerning.    Note,  40  Am.  St.  Rep.  771. 

Oonditional  pardon  accepted  by  a  person  legally  hdd  under  sentence  of 
death  cannot  be  avoided  on  the  ground  that  it  was  obtained  by  duress.    . 

Approved  in  Boyd  v.  United  States,  142  U.  S.  454,  36  L.  Ed.  1078,  12 
Sup.  Ct.  294,  recital  that  pardon  was  granted  at  request  of  district  attorney 
in  order  to  restore  convict's  competency  as  a  witness  did  not  render  him 
incompetent  to  testify;  In  re  Greathouse,  4  Sawy.  490,  500,  2  Abb.  (U.  S.) 
385,  397,  Fed.  Cas.  5741,  person  convicted  of  treason  deemed  to  have  volun- 
tarily accepted  conditions  of  pardon;  Lafayette  &  I.  R.  R.  Co.  v.  Pattison, 
41  Ind.  321,  aff  to  common-law  treatment  of  duress. 

Supreme  Opnrt  assumed  Jurisdiction  In  this  case  on  the  grootfd  that  though 
not  originally  examinable,  yet  the  Olrcnit  Cour^,  having  bad  the  prlaoner 
before  it  and  remanded  him,  a  writ  of  habeas  corpus  woold  lie  to  examine  that 
decision. 

Approved  in  Ex  parte  Moran,  144  Fed.  601,  75  C.  C.  A.  396,  upholding 
jurisdiction  of  Circuit  Court  of  Appeals  to  issue  habeas  corpus  to  inquire 
into  power  of  Oklahoma  territorial  court  to  imprison  one  convicted  of 
oapital  crime;  De  Bara  v.  United  States,  99  Fed.  945,  40  C.  C.  A.  194,  hold- 
ing error  in  consolidation  of  indictments  cannot  be  inquired  iifto  in  habeas 
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corpus;  In  re  Gray,  64  Elan.  854,  68  Pac.  659,  holding  constitutionality  of 
city  ordinance  will  not  be  inquired  into  upon  application  of  one  arrested 
for  violation  of  such  ordinance,  who  is  committed  to  jail  in  default  of 
recognizance;  Ex  parte  Terger,  8  Wall.  100,  19  L.  Ed.  337,  in  the  exercise 
of  its  appellate  jurisdiction  the  Supreme  Court  may  review  decision  of 
Circuit  Court  by  writ  of  habeas  corpus;  Ex  parte  Lange,  18  Wall.  166, 
21  L.  Ed.  875,  th#  authority  of  the  Supreme  Court  to  issue  writ  of  habeas 
''  corpus  in  such  cases  ia  no  longer  open  to  question ;  Ex  parte  Siebold,  100 
U.  S.  375,  25  L.  Ed.  718,  the  Supreme  Court  is  authorized  to  exercise  appel- 
late jurisdiction  by  habeas  corpns;  Ex  parte  Yarbrough,  110  U.  S.  653,  28 
L.  Ed.  274,  4  Sup.  Ct.  153,  a  prisoner  held  by  Circuit  Court  without  juris- 
diction may  be  discharged  on  habeas  corpus;  In  re  Wong  Yung  Quy,  6 
Sawy.  241,  47  Fed.  719,  alien  prisoner  convicted  under  unconstitutional 
statute  may  be  discharged  by  Circuit  Court  on  habeas  corpus  proceedings; 
Stafe  V.  Neel,  48  Ark.  288,  3  S.  W.  633,  State  Supreme  Court  has  juris- 
diction to  review  proceedings  of  inferior  courts  upon  habeas  corpus  pro- 
ceedings; Ex  parte  Carrol,  36  Ala.  303,  where  a  person  has  been  denied 
reduction  of  bail  in  habeas  corpus  proceedings  before  a  Circuit  Court  or 
chancellor,  he  cannot  make  a  second  application  on  cumulative  evidence ;  Ex 
parte  Marx,  86  Va.  44,  9  S.  E.  477,  writ  will  not  issue  to  correct  mere  error. 
Distinguished  in  Ex  parte  Parks,  93  U.  S.  23,  23  L.  Ed.  788,  holding 
where  no  writ  of  error  lies  to  an  inferior  court  having  jurisdiction  of  cause 
and  person,  the  Supreme  Court  will  not .  review  proceedings  on  habeas 
corpus.  ^ 

Criticised  in  Ex  parte  Bowler,  16  Mo.  App.  21,  refusing  to  exercise  appel- 
late jurisdiction  in  habeas  corpus  proceedings. 

Right  of 'person  in  custody  under  judgment  to  be  discharged  on  habeas 
corpus  when  judgment  ceases  lo  be  operative.  Note,  Ann.  Oas. 
1913B,  878. 

Where  case  was  not  originally  examinable,  Supreme  Court  cannot  examine 
the  decision  of  the  Olrcult  Court  on  a  writ  of  habeas  corpus. 

Approved  in  Ex  parte  Bowler,  16  Mo.  App.  22,  refusing  to  exercise  appel- 
late jurisdiction  in  habeas  corpus  proceedings. 

Miscellaneous.  Cited  in  State  v.  Forkncr,  94  Iowa,  18,  28  L.  R.  A.  212, 
62  N.  W.  777,  under  Iowa  Constitution  the  power  of  pardon  exists  only 
after  conviction. 

r 
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Stockholder  has  remedy  in  court  of  equity  to  enjoin  the  violation  of  the 
corporate  franchise  and  to  prevent  the  misappropriation  of  funds  where  bis 
remedy  at  law  is  inadequate;  therefore,  where  bank  directors  refused  to  resist 
the  payment  of  a  tax  which  they  believed  to  be  improper,  a  stockholder  had  a 
right  to  file  a  bill  asking  for  the  proper  remedy. 
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Approved  in  Delaware  &  Hudson  Co.  ▼.  Albany  etc.  R.  Co.,  213  U.  S.  447, 
450,  451,  63  L.  Ed.  866,  868,  29  Snp.  Ct.  540,  stockholders  of  lessor  corpo- 
ration may  sue,  for  its  benefit  and  without  demand,  lessee  corporation, 
where  directors  of  two  corporations  were  almost  identical;  Doctor  v.  Har- 
rington, 196  U.  S.  588,  49  L.  Ed.  610,  25  Sup.  Ct.  355,  upholding  suit  by 
minority  stockholder  wh^re  corporation  is  controlled  by  owner  of  majority 
stock  and  he  declines  to  redress  wrongs  complained  of;  Davis  etc.  Mfg.  Co. 
V.  Los  Angeles,  189  U.  S.  220,  47  L.  Ed.  781,  23  Sup.  Ct.  501,  holding  one 
contracting  to  furnish  machinery  to  gas  company  cannot  restrain  city  from 
enforcing  ordinance  prohibiting  erection  of  gas  works  in  portion  of  city 
not  prohibited  when  contract  was  made;  Diokerman  v.  Northern  Trust  Co., 
176  U.  S.  188,  44  L.  Ed.  429,  20  Sup.  Ct.  313,  holding  where  judgment  on 
interest  coupons  was  obtained  by  connivance  of  parties  and  for  purpose 
of  enabling  trustees  to  declare  whole  mortgage  due,  yet  it  was  not  obtained 
by  legal  collusion  as  debt  was  honestly  due;  Hyams  v.  Calumet  etc.  Min. 
Co.,  221  Fed.  538,  543,  544, 137  C.  CA.  239,  in  suit  by  nonresident  minority 
stockholder  against  corporation  and  another  corporation,  which  controls 
first,  to  enjoin  threatened  action  due  to  such  control,  Federal  jurisdiction 
will  not  be  defeated  by  fact  that  both  corporations  are  of  same  State; 
Crawford  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  923,  in  stockholders  suit  in  State 
court  against  corporation  and  others,  corporation  in  control  of  oodefendant 
is  properly  aligned  with  them,  and  where  corporation  is  of  same  State  as 
complainant,  suit  is  not  removable  to  Federal  court;  Carson  v.  Allegany 
Window  Glfi^s  Co.,  189  Fed.  809,  refusing  to  80t  aside  for  fraud  contract 
of  president  of  corporation  owning  majority  of  stock  on  application  of 
minority  stockholder;  Liawrence  v.  Southern  Pac.  Co.,  180  Fed.  824,  where 
stockholder  sues  on  behalf  of  himself  and  other  stockhoIde]:3  in  right  of 
corporation  to  recover  interest  in  property  of  corporation  wrongfully  sold, 
corporation  is  indispensable  party;  Larabee  v.  Dolley,  175  Fed.  378,  suit 
by  minority  stockholder 'to  restrain  misapplication  of  corporate  funds  is 
brought  in  right  of  corporation,  and  amount  involved  for  purpose  of  deter- 
mining jurisdiction  of  Federal  court  is  value  of  corporation's  right,  not 
value  of  complainant's  interest ;  Kent  v.  Honsinger,  167  Fed.  629,  in  suit  by 
stockholder  on  behalf  of  himself  and  other  stockholders  to  secure  distribu- 
tion of  fund  belonging  to  dissolved  corporation,  entire  fund  is  amount  in 
controversy  for  purpose  of  determining  jurisdiction  of  Federal  court ;  Citi- 
zens' Bank  v.  Hargraves,  164  Fed.  613,  90  C.  C.  A.  523,  court  of  equity  has 
no  jurisdiction  at  suit  of  stockholder  to  dissolve  corporation  or  appoint  re- 
ceiver; Bowling  Green  Trust  Co.  v.  Virginia  Passenger  &  Power  Co.,  164 
Fed.  757,  mortgage  bondholders  may  intervene  in  suit  by  trustee  to  fore- 
close mortgage,  where  trustee  fails  to  contest  validity  of  prior  mortgage; 
Wailes  v.  Davies,  158  Fed.  674,  stockholder  in  mining  company  has  such 
beneficial  interest  in  corporate  property  that  mining  work  done  by  him  on 
unpatented  claim  must  be  counted  as  representation  work,  and  if  sufficient 
in  amount  will  present  forfeiture;  Macon  etc.  R.  Co.  v.  Shailer,  141  Fed. 


1063  DODGE  v.  WOOLSEY.  18  How.  331-380 

591,  72  C.  C.  A.  631,  denying  right  of  minority  stockholder  to  set  aside  sale 
of  corporation's  property  on  ground  of  frand  l^y  directors  where  he  did  not 
apply  to  stockholders  to  act  in  matter;  Columbia  etc.  Co.  v.  Washed  Bar 
etc.  Co.,  136  Fed.  712,  appointing  receiver  at  suit  of  minority  stockholders, 
though  corporation  solvent,  where  directors  are  diverting  earnings  to  them- 
selves; Big  Creek  etc.  Iron  Co.  v.  American  Loan  etc.  Co.,  127  Fed.  633, 
62  C.  C.  A.  351,  holding  stockholders  cannot  by  intervening  in  foreclosure 
against  corporation  impeach  validity  of  mortgage  on  ground  that  they  were 
fraudulently  induced  to  believe  that  no  bonds  were  to  be  issued,  unless  it 
is  shown  that  bondholder  was  party  to  fraud ;  McKee  v.  Chautauqua  Assem- 
bly, 124  Fed.  811,  holding  member  of  association  cannot,  without  showing 
injury  to  rights,  restrain  trustees  from  acting  under  legislative  authority; 
Kessler  ▼.  Ensley  Co.,  123  Fed.  550,  holding  stockholder  seeking  relief 
against  corporate  act,  ^thin  charter  powers  of  corporation,  must  show 
fraud  in  acts  of  directors;  New  Albany  Water- Works  v.  Louisville  Bank- 
ing Co.,  122  Fed.  778,  58  C.  C.  A.  576,  holding  Federal  jurisdiction  of  suit 
by  nonresident  stockholder  to  enjoin  alleged  breach  of  trust  by  directors 
is  not  affected  by  fact  that  he  is  acting  in  concert  with  other  stockholders 
who  are  citizens  of  same  State  as  corporation ;  Elkins  v.  Chicago,  119  Fed. 
959,  holding  bill  filed  by  stockholders,  alleging  only  formal  demand  on  board 
of  directors  to  bring  suit  and  formal  refusal,  with  further  allegation  that 
suit  is  not  a  collusive  one  to  confer  jurisdiction,  is  insufficient  for  purposes 
of  Federal  jurisdiction;  Sidway  v.  Missouri  Land  &  Live  Stock  Co.,  101 
Fed.  484,  holding  equity  in  jurisdiction  where  foreign  corporation  has  situs 
for  transaction  of  business  is  without  jurisdiction  to  appoint  receiver  at 
instance  of  minority  stockholder,  who  alone  complains ;  Howze  v.  Harnson, 
165  Ala.  155,  51  South.  615,  stockholder  may  sue  in  his  own  name  for  mis- 
appropriation of  corporate  assets  and  without  demand  where  it  appears 
that  such  demand  would  be  useless ;  Black  v.  Sullivan  Timber  Co.,  147  Ala. 
335,  40  South.  670,  where  directors  of  corporation,  upon  voluntary  dissolu- 
tion, become  directors  to  wind  up  affairs  of  corporation,  stockholder  is  not 
entitled  to  apply  for  appointment  of  receiver  upon  grounds  that  dividends 
would  be  lessened  by  mismanagement  of  trustees;  Red  Bud  Realty  Co.  v. 
South,  96  Ark.  292,  131  S.  W.  345,  stockholder  may  sue  in  equity  to  recover 
funds  misappropriated  by  director,  where  directors,  through  fraud  or  negli- 
gence, refuse  to  sue;  Gosewisch  v.  Doran,  161  Cal.  515,  Ann.  Gas.  1913D, 
442,  119  Pac.  658,  where  minority  stockholders  sue  president  of  corpora- 
tion for  illegal  mismanagement,  allegation  of  misappropriation  and  em- 
bezzlement of  f un4j3  was  relevant  and  privileged ;  Sheehy  v.  Barry,  87  Conn. 
659,  89  Atl.  261,  court  of  equity,  at  instance  of  stockholder,  will  prevent 
misappropriation  of  funds  and  waste  of  assets  by  usurping  officers,  and 
without  demand  where  occasion  is  urgent ;  Grant  v.  Cooke,  7  D.  C.  193,  bill 
in  equity  cannot  be  maintained  by  private  citizen  to  prevent  bond  issue 
for  street  improvements  pursuant  to  legislative  act,  where  complainant  not 
threatened  with  injury  peculiar  to  himself;  Gibbs  v.  Morgan,  9  Idaho,  113, 
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72  Pac.  737,  upholding  appointment  pendente  IJte  of  receiver  for  corpora- 
tion, under  Rev.  Stats.,  §  4329,  subd.  6 ;  Znelly  v.  Casper,  160  Ind.  460,  67 
N.  E.  105,  holding  taxpayer  may  maintain  action  against  county  auditor 
and  board  of  county  commissioners  for  restitution  by  former  of  moneys 
illegally  allowed  him  by  latter  in  excess  of  fees  during  incumbency,  where 
latter  refused  to  proceed  against  him;  Tevis  v.  Hammersmith,  31  Ind.  App. 
282,  66  N.  E.  80,  upholding  complaint  by  stockholder  against  officers  of 
corporation  without  showing  demand  on  corporation  to  bring  suit,  where 
such  demand  would  result  in  shipping  subject  matter  of  action  out  of  juris- 
diction of  court ;  Pittsbui^  etc.  Ry.  Co.  v.  Dodd,  115  Ky.  196,  72  S.  W.  828, 
upholding  right  of  minority  stockholders  to  enforce  corporation's  contract 
with  another  corporation  where  majority  stockholders  were  its  officers  and 
also  of  defendant,  which  was  deriving  large  profits  from  breach  of  con- 
tract; Watkins  v.  North  American  Land  etc.  Co.,  107  La.  115,  31  South.  687, 
upholding  petition  by  stockholder  alleging  gross  mismanagement,  and  aver- 
ring that  complainant  has  exhausted  all  available  means  for  obtaining 
'  redress  through  corporate  agencies,  and  impleading  corporation  and  pur- 
chaser of  corporate  assets  and  praying  that  sale  be  set  aside  for  lesion 
beyond  moiety;  Marcuse  v.  GuUett  Gin  Co.,  52  La.  Ann.  1394,  27  South.  850, 
holding  where  single  stockholder  charges  that  directors  have  in  past  in  bad 
faith  devoted  surplus  to  extension  of  plant  instead  of  declaring  dividends 
and  that  they  will  continue,  no  receiver  will  be  appointed;  Hyams  v.  Old 
Dominion  Co.,  113  Me.  307,  93  Atl.  752,  stockholder  may  maintain  action 
to  compel  transfer  of  stock  standing  in  name  of  two  directors  to  corpora- 
tion ;  Siegman  v.  Electric  Vehicle  Co.,  72  N.  J.  Eq.  410,  65  Atl.  913,  minority 
stockholder  may  maintain  suit  in  equity  to  recover  dividends  unlawfully 
paid  from  capital  by  directors  with  approval  of  majority  of  stockholders; 
Siegman  v.  Kissel,  71  N.  J.  Eq.  125,  127,  62  Atl.  942,  stockholder  may  main- 
tain action  in  equity  for  recovery  of  dividend  paid  out  of  capital,  though 
directors  and  majority  of  stockholders  deem  action  inexpedient ;  Merchant's 
State  Bank  etc.  v.  County  of  McHenry,  31  N.  D.  112,  153  N.  W.  388,  equity 
refuses  to  intervene  at  instance  of  stockholder  to  prevent  payment  of  void 
tax  by  bank;  Starr  v.  Heald,  28  Okl.  795,  116  Pac.  189,  stockholder  may 
maintain  suit  for  specific  performance  of  corporation's  contract,  where  cor- 
poration refuses,  but  latter  must  be  made  party  defendant;  Kapp  v.  Su- 
preme Commandery,  121  Tenn.  223,  118  S.  W.  393,  suit  in  equity  may  be 
maintained  by  minority  certificate  holders  in  fraternal  beneficiary  associa- 
tion to  declare  merger  with  similar  society  illegal;  Bergman  Clay  Mfg.  Co. 
V.  Bergman,  73  Wash.  152,  131  Pac.  488,  court  of  equity^  refuses  to  appoint 
receiver  and  to  prevent  sale  of  property  to  another  corporation  alleged 
fraudulent;  Davis  v.  Gray,  16  Wall.  220,  21  L.  Ed.  453,  holding  Circuit 
Court  may  enjoin  State  officer  from  executing  law  in  conflict  with  Federal 
Constitution  or  statutes,  in  violation  of  complainant's  rights;  Dewing  v. 
Perdicaries,  96  U.  S.  197,  24  L.  Ed.  656,  in  suit  by  original  stockholder  to 
compel  cancellation  of  certificates^  of  stock  issued  to  purchasers  of  stock 
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sequestered  and  sold  by  order  of  Confederate  court,  the  corporation  was 
properly  made  a  party;  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  167  U.  S. 
553,  554,  39  L.  Ed.  809,  15  Sup.  Ct.  679,  United  States  Circuit  Court  has 
jurisdiction  of  bill  filed  by  stockholders  to  enjoin  corporation  from  volun- 
tarily paying  tax  claimed  to  be  unconstitutional;  Heath  v.  Erie  Ry.,  8 
Blatchf .  396,  401,  402,  Fed.  Cas.  6306,  stockholder  might  bring  bill  against 
ministerial  officers  of  corporation  to  account  for  breach  of  duty  in  exercis- 
ing powers  ultra  vires ;  Pond  v.  Vermont  Valley  R.  R.  Co.,  19  Fed.  Cas.  976, 
affirming  holding  in  regard  to  jurisd'^^tion  in  12  Blatchf.  287,  294,  296,  Fed. 
Cas.  11,265,  court  of  equity  has  jurisdiction  of  suit  by  stockholders  to 
restrain  the  execution  of  a  lease  of  railroad  made  in  disregard  of  stock- 
holders' rights  and  interests ;  Hardon  v.  Newton,  14  Blatchf.  379,  Fed.  Cas. 
6054,  court  of  equity  could  prevent  continuance  of  breach  of  trust  on  part 
of  officers  of  corporation  if  relief  should  be  specifically  prayed  for  by  stock- 
holder; Shoemaker  v.  National  Mechanics'  Bank,  2  Abb.  (U.  S.)  418,  1 
Hughes,  101,  Fed.  Cas.  12,801,  assuming  jurisdiction  of  bill  by  stockholder 
against  officer  of  bank  but  refusing  injunction  upon  the  facts;  Bradley  v. 
Farwell,  1  Holmes,  434,  Fed.  Cas.  1779,  directors  of  insolvent  corporation 
cannot  secure  to  themselves  any  advantage  over  other  creditors;  Ghray  v. 
Davis,  1  Woods,  425,  Fed.  Cas.  5715,  bill  in  equity  to  restrain  Governor  of 
State  from  issuing  patents  to  land  is  not  a  suit  against  the  State ;  Louisiana 
etc.  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  266,  259,  Fed.  Cas.  8541,  Federal 
courts  have  jurisdiction  in  case  arising  out  of  the  unlawful  repeal  of  a 
lottery  franchise  by  State  legislature,  irrespective  of  citizenship  of  parties; 
Wheeling  v.* Mayor  of  Baltimore,  1  Hughes,  95,  Fed.  Cas.  17,502,  where 
controversy  was  between  different  classes  of  stockholders  and  corporation 
elected  not  to  bring  suit,  a  .  Lockholder  might  bring  bill  to  settle  contro- 
versy ;  Trustees  of  Mutual  B.  F.  &  D.  Savings  Bank  v.  Bossieux,  4  Hughes, 
411,  3  Fed.  837,  trustees  in  bankruptcy  of  insolvent  bank  may  sue  directors 
for  moneys  lost  by  gross  negligence;  Cleveland  v.  La  Crosse  &  M.  R.  R. 
Co.,  5  Fed.  Cas.  1031,  a  judgment  creditor  may  maintain  a  bill  against  cor- 
poration and  directors  to  set  aside  their  voluntary  conveyance  in  fraud 
of  creditors;  Forbes  v.  Qracey,  9  F6d.  Cas.  402,  right  of  stockholder  to 
enjoin  the  collection  of  illegal  taxes  is  authoritatively  settled;  Jessup  v. 
Chicago  &  A.  R.  R.  Co.,  13  Fed.  Cas.  575,  enjoining  collection  of  ill^al 
taxes  at  instance  of  shareholder  in  corporation;  Combination  Trust  Co.  v. 
Weed,  2  Fed.  25,  Fed.  Cas.  14,207,  a  president  is  liable  for  property  of  cor- 
poration, which  he  has  improperly  applied  to  his  own  use ;  Hill  v.  Glasgow 
R.  R.,  41  Fed.  614,  stockholder  may  enjoin  misapplication  of  corporate 
funds  under  agreement  entered  into  before  issuance  of  stock;  Ranger  v. 
Champion  Cotton  Press  Co.,  52  Fed.  613,  614,  bill  by  stockholder  against 
corporationi  president,  and  all  other  stockholders,  charging  president  with 
applying  moneys  to  his  own  benefit  states  case  for  equitable  relief;  Hirsh 
V.  Jones,  56  Fed.  138,  stockholders'  remedy  against  officers  and  directors 
for  willful  waste  of  assets  is  in  equity  and  not  at  law;  Barnes  v.  Komegay^ 
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62  Fed.  675,  minority  stockholders  may  maintain  bill  to  restrain  directors 
from  listing  exempt  property  for  taxation;  Farmers'  Loan  &  Trust  Co.  v. 
•Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  67  Fed.  63,  refusal  of  directors  to  make 
valid  defense  to  foreclosure  proceedings  requires  court  to  permit  stock- 
holders to  do  so;  Ball  v.  Rutland  River  R.  R.  Co.,  93  Fed.  515,  in  suit  by 
stockholders  to  restrain  acts  of  corporation  allegation  of  want  of  collusion 
is  immaterial;  De  Neufville  v.  New  York  &  N.  Ry.  Co.,  81  Fed.  13,  26 
p.  C.  A.  306,  bill  by  stockholder  alleging  a  conspiracy  to  force  company 
into  insolvency  states  case  for  relief  in  equity;  Bliss  v.  Anderson,  31  Ala. 
621,  70  Am.  Dec.  512,  stockholder  may  file  bill  to  restrain  officers  of  corpo- 
ration from  committing  an  act  which  would  subject  company  to  fines  and 
penalties;  Nathan  v.  Tompkins,  82  Ala.  445,  2  South.  749,  reinstating  in- 
junction restraining  illegal  officers  from  interfering  in  control  and  manage- 
ment of  corporation;  Memphis  &  Charleston  R.  R.  Co.  v.  Woods,  88  Ala. 
647,  16  Am.  St.  Rep.  97,  7  L.  R.  A.  612,  7  South.  114,  where  rival  railroad 
secured  control  of  majority  of  stock  in  another  railroad,  and  mismanaged 
its  affairs  for  the  purpose  of  benefiting  rival  company,  injunction  will  Ue 
to  prevent  the  voting  of  such  majority  stock  at  directors'  election;  Wright 
V.  Oroville  etc.  Mining  Co.,  40  Cal.  27,  at  instance  of  stockholder,  court  of 
equity  will  restrain  corporation  from  doing  acts  within  its  authority  if  such 
acts  amount  to  a  breach  of  trust ;  Ashton  ^.  Dashaway  Assn.,  84  Cal.  67,  68, 
7  L.  R.  A.- 811,  22  Pac.  662,  663,  a  benevolent  association  not  incorporated 
for  pecuniary  profit  cannot  divide  corporate  property  or  funds  among  its 
members ;  Carlton  v.  Southern  Mutual  Ins.  Co.,  72  Ga.  402,  court  of  equity 
will  decree  a  dividend  and  distribute  it;  Board  of  Commissioners  v.  Lafay- 
ette, M.  &  B.  R.  R.  Co.,  50  Ind.  101,  action  would  lie  on  behalf  of  stock- 
holder for  an  injunction,  and  to  declare  void  agreement  and  assignment 
made  ultra  vires;  Carter  v.  Ford  Plate  Glass  Co.,  85  Ind.  182,  where  com- 
pany was  in  the  hands  of  its  enemies,  stockholders  are  allowed  to  bring  suit, 
the  company  being  the  real  beneficiary ;  Ryan  v.  Leavenworth,  A.  &  N.  R.  R. 
Co.,  21  Kan.  404,  stockholders  are  cestui  que  trusts  as  to  property  and 
effects  of  corporation  and  may  maintain  action  against  officers  for  frauds; 
Knabe  v.  Temot,  16  La.  Ann.  15,  wHere  members  of  lodge  in  control  rented 
property  to  rival  lodge,  made  up  of  themselves,  other  individual  corpora- 
tors might  maintain  action ;  Mottu  v.  Primrose,  23  Md.  501,  mandamus  lies 
at  instance  of  individual  stockholder  to  compel  the  holding  of  an  annual 
meeting  in  accordance  with  by-laws ;  Booth  v.  Robinson,  55  Md.  439,  where 
it  appears  that  a  majority  of  the  directors  are  adverse  to  other  stockholders 
and  combined  against  them,  formal  demand  that  corporation  take  action 
unnecessary ;  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  112, 115,  17  L.  E.  A.  417, 
418,  53  N.  W.  223,  224,  granting  prayer  for  a  receiver  and  an  accounting, 
and  to  wind  up  affairs  of  corporation  at  instance  of  individual  stockholder; 
Morrill  v.  Little  Falls  Mfg.  Co.,  46  Minn.  266,  48  N.  W.  1126,  stockholder 
may  sue  both  at  law  and  in  equity  in  his  own  name  on  behalf  of  corpora- 
tion ;  Wilcox  V.  Bickel,  11  Neb.  156,  8  N.  W.  436,  plaintiff's  petition  seek- 
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ing  to  protect  corporate  property  from  consequence  of  fraudulent  convey- 
ances was  proper;  March  v.  Eastern  R.  R.  Co.,  40  N.  H.  567,  77  Am.  Dec. 
732t  minority  of  stockholders  against  directors,  against  the  corporation  and 
against  all  other  persons  to  enjoin  breach  of  trust  duty;  Dow  y.  Northern 
R.  R.,  67  N.  H.  64,  36  Atl.  542,  lease  invalid  as  against  dissenting  minority 
stockholders;  Memphis  Ghiyoss  Gas  Co.  v.  Williamson,  9  Heisk.  334,  where 
refusal  of  directors  amounted  to  a  default  involving  a  breach  of  duty;  dis- 
senting opinion  in  Clark  v.  Omaha  &  S.  W.  R.  R.  Co.,  5  Neb.  346,  majority 
holding  action  maintainable,  the  contract  being  contraiy  to  public  policy; 
dissenting  opinions  in'  Farris  v.  Vannier,  6  Dak.  Ter.  213,  3  L.  B.  A.  724, 
42  N.  W.  41,  and  St.  Louis  v.  Alexander,  23  Mo.  522,  both  arguendo; 
Memphis  v.  Dean,  8  Wall.  73,  19  L.  Ed.  328,  refusal  of  board  of  directors 
to  sue  is  essential  in  order  to  give  a  stockholder  any  standing  in  court; 
San  Mateo  County  v.  Southern  Pacific  R.  R.  Co.,  8-  Sawy.  285,  13  Fed. 
760,  tax  laws  cannot  discriminate  against  corporations;  Singer  Mfg.  Co. 
v.  Yarger,  2  McCrary,  585,  12  Fed.  488,  remedy  for  fraud  is  allowed 
by  general  principles  of  equity  jurisprudence  prevailing  in  Federal  courts; 
Hancock  v.  Wal8h,*3  Woods,  360,  Fed.  Cas.  6012,  United  States  Cir- 
cuit Court  has  jurisdiction  of  bill  against  commissioner  of  State  land 
office  to  restrain  him  from  allowing  location  of  certain  lands;  Grant  v. 
Attrill,  11  Fed.  470,  sale  of  stock  because  of  threatened  future  assessments, 
not  so  tainted  with  fraud  as  to  render  it  void;  Taylor  v.  Holmes,  14  Fed. 
507,  assuming  jurisdiction  of  suit  by  stockholders  against  corporation  but  * 
dismissing  bill  on  other  grounds;  Secor  v.  Singleton,  41  Fed.  727,  suit  by 
stockholders  essentially  a  suit  by  the  corporation;  Consolidated  Water  Co. 
V.  Babcock,  76  Fed.  251,  as  to  when  corporation  is  a  necessary  party;  Tut- 
wiler  V.  Tuskaloosa  etc.  Co.,  89  Ala.  396,  7  South.  399,  discussing  parties  to 
bill  between  stockholders  and  corporation;  Mississippi  etc.  R.  R.  Co.  v. 
Cross,  20  Ark.  453,  in  suit  upon  assessment,  stockholder  cannot  show  that 
corporation  has  violated  charter — ^the  remedy  is  by  injunction  to  restrain 
abuse ;  Wheeler  v.  Fulman  Iron  &  Steel  Works,  143  111.  207,  17  L.  R.  A.  820, 
32  N.  E.  423,  discussing  remedy  of  stockholders  for  mismanagement  and 
fraud;  Des  Moines  Gas  Co.  v.  City  of  Des  Moines,  44  Iowa,  510,  24  Am. 
Rep.  759,  courts  will  not  enjoin  passage  of  unconstitutional  ordinance,  such 
action  unnecessary  as  ordinance  can  have  no  effect;  Searle  v.  Abri^am,  73 
Iowa,  509,  35  N.  W.  613,  to  the  same  point;  Stewart  v.  Erie  &  Western 
Trans.  Co.,  17  Minn.  398,  where  company  repudiates  illegal  contract  and 
refuses  to  be  bound  by  it,  there  was  no  occasion  for  plaintiff,  as  stockholder, 
to  commence  proceedings;  Bissell  v.  Michigan  Southern  &  N.  I.  R.  R.  Co., 
22  N.  Y.  275,  304,  railroad  company  operating  a  road  beyond  limits  author- 
ized by  charter  liable  for  damage  resulting  from  negligence  of  employees; 
Leslie  v.  Lorillard,  110  N.  Y.  536,  1  L.  R.  A.  461,  18  N.  E.  367>  exercise  of 
equity  jurisdiction  rests  in  the  sound  discretion  of  the  court,  and  depends 
upon  the  special  circumstances  disclosed;  Sims  v.  Street  R.  R.,  37  Ohio  St. 
566,  will  of  directors  acting  within  scope  of  their  powers  must  govern  in 
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kbsence  of  fraud  or  breach  of  trust ;  Woodf ork  v.  Union  Bank,  3  Cold.  501, 
aorporation  accepting  a  new  charter  before  the  expiration  of  the  old  one 
may  act  under  either  or  both;  Lynn  v.  Polk,  8  Lea,  235,  259,  enjoining 
funding  board  from  executing  unconstitutional  law;  Williams  v.  County 
Court,  26  W.  Va.  527,  bill  by  taxpayer  on  behalf  of  himself  and  all 
other  taxpayers  in.  county  will  lie  to  prevent  the  collection  of  an  illegal 
tax;  Montgomery  Light  Co.  v.  Lahey,  121  Ala.  131,  25  South.  1008,  as  to 
rights  of  stockholders  to  maintain  suit;  Cotting  v.  Godard,  183  U.  S.  113, 
46  L.  ;Cdl  110,  22  Sup.  Ct.  44,  arguendo. 

Distinguished  in  Skeen  v.  Warren  Irr.  Co.,  42  Utah,  607,  132  Pac.  1163, 
court  of  equity  refuses  to  enjoin  irrigation  corporation  from  purchasing 
pumping  plant  for  lifting  water  from  river  for  irrigation  purposes,  at  in- 
stance of  minority  stockholder;  Zabriskie  v.  Cleveland,  C.  &  C.  R.  R.  Co., 
23  How.  395,  16  L.  .Ed.  496,  where  corporation  issued  bonds  under  State 
law  but  did  not  fully  comply  with  requirements  of  law,  a  stockholder  can- 
not enjoin  directors  from  paying  interest  on  bonds  guaranteed;  Ribon  v. 
Railroad  Cos.,  16  Wall.  451,  21  L.  Ed.  369,  where  bill  was  held  defective 
for  want* of  proper  parties;  Davenport  v.  Dows,  18  Wall.  627,  21  L.  Ed. 
938,  suit  can  only  bq  maintained  by  stockholder  where  rights  of  corpora- 
tion are  involved,  and  corporation  must  be  made  a  party  to  suit;  Moi^gan 
V.  Railroad  Co.,  1  Woods,  18,  Fed.  Cas.  9806,  stockholder  cannot  sue  for 
relief  in  equity  without  averment  that  corporation  or  its  officers  are  dere- 
lict in  their  duty;  Samuel  v.  Holladay,  Woolw.  417,  Fed.  Cas.  12,288,  an 
individual  shareholder  cannot  prosecute  a  cause  of  action,  because  corpo- 
ration fails  or  refuses  to  do  so;  Newby  v.  Oregon  Cent.  R.  R.  Co.,  Deady, 
619,  Fed.  Cas.  10,144,  corporation  not  liable  to  stockholders  or  creditors 
for  error  of  judgment;  also  Newby  v.  Oregon  Cent.  R.  R.  Co.,  1  Sawy.  70, 
Fed.  Cas.  10,145,  where  the  same  question  was  involved;  Sullivan  v.  Port- 
land &  Kennebec  R.  R.  Co.,  4  Cliff.  227,  Fed.  Cas.  13,596,  dismissing  bill,  it 
not  appearing  that  steps  had  been  taken  to  secure  co-operation  of  corpora- 
tion nor  that  any  request  was  made  on  behalf  of  c\»mplainants ;  Camblos  v. 
Philadelphia  &  R.  R.  Co.,  4  Fed.  Cas.  1100,  refusing  injunction  of  stock- 
holder where  value  of  stock  would  not  be  impaired  or  dividends  lessened 
and  complainant  was  not  acting  in  good  faith ;  Porter  v.  Sabin,  36  Fed.  477, 
in  action  against  former  directors,  receiver  refusing  to  bring  suit  must  be 
made  a  party  defendant;  Republican  Mountain  Silver  Mines  v.  Brown,  58 
Fed.  647,  24  L.  R.  A.  778,  7  C.  C.  A.  412,  court  of  equity  has  no  power  to 
interpose  for  purpose  of  adjusting  controversies  among  shareholders  or 
directors  relative  to  mode  of  conducting  corporate  business;  Watson  v. 
United  States  Sugar  Refinery,  68  Fed.  773,  15  C.  C.  A.  662,  stockholder 
suing  for  wrong  to  corporate  body  must  show  that  board  of  directors  re- 
fused to  set  corporation  in  motion  to  redress  the  wrong;  Ziegler  v.  Lake 
St.  EL  R.  R.  Co.,  76  Fed.  663,  22  C.  C.  A.  465,  to  the  same  point;  Smith  v. 
Prattville  Mfg.  Co.;  29  Ala.  508,  court  of  equity  will  not  control  action  of 
directors  unless  bad  faith,  willful  abuse  of  discretion,  or  breach  of  duty 
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is  proven ;  Steiner  v.  Parsons,  103  AJa.  221,  13  South.  774,  bill  must  show 
that  corporation  was  requested  to  bring  suit  and  refused ;  Ex  parte  Booker, ' 
18  Ark.  341,  a  stockholder  cannot  enjoin  the  collection  of  his  subscription 
to  stock  on  the  ground  that  it  has  done  acts  not  connected  with  suit,  amount- 
ing  to  a  breach  of  its  charter;  Byers  v.  Rollins,  13  Colo.  27,  21  Pac.  896, 
accounting  could  not  be  ordered,  corporation  not  having  been  made  a  p$rty 
plaintif]E  or  defendant;  Baker  v.  Administrator  of  Backus,  32  111.  102,  108, 
court  of  equity  cannot  control  discretion  of  trustees  at  instance  of  stock- 
holder ;  Board  of  Commissioners  v.  Reynolds,  44  Ind.  519,  15  Am.  Bep.  254, 
where/ president  of  corporation  haying  knowledge  of  real  value  of  stock, 
purchased  shares  from  nonofficial  stockholder  at  less  than  real  value,  pur- 
chase valid  in  absence  of  actual  fraud;  Rogers  v.  Lafayette  Agricultural 
Works,  52  Ind.  304,  directors  cannot  be  enjoined  from  merely  allowing  as 
con-ect  a  fraudulent  account;  French  v.  Gifford,  30  Iowa,  157,  appointment 
of  receiver  and  injunction  to  prevent  the  election  of  officers,  unauthorized 
under  the  facts;  Cornell  College  v.  Iowa  County,  32  Iowa,  522,  where  no 
facts  evincing  a  dereliction  of  duty  on  the  part  of  board  of  supervisors 
were  averred;  Slattery  v.  St.  Louis  &  N.  0.  Trans.  Co.,  91  Mo.  227,  60  Am. 
Rep.  249,  4  S.  W.  82,  where  complainants  had  a  complete  remedy  under 
statutes;  Gorman  v.  Guardian  Savings  Bank,  4  Mo.  App.  182,  bill  setting 
forth  inexperience  and  inefficiency  of  directors,  states  no  grounds  for  equi- 
table relief;  Latimer  v.  Richmond  etc.  R.  R.  Co.,  39  S.  C.  52,  17  S.  E.  261, 
action  by  individual  shareholder  must  show  formal  demand  that  directors 
bring  suit  and  must  allege  fraud  or  ultra  vires  or  that  directors  were  act- 
ing in  their  own  interests ;  Park  v.  Petroleum  Co.,  25  W.  Va.  Ill,  stock- 
holder not  permitted  to  defend  suit  unless  corporation  refuses  to  do  so; 
dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  609, 
89  L.  Ed.  829,  15  Sup.  Ct.  700,  majority  upholding  Circuit  Court's  jurisdic- 
tion over  bill  by  stockholders  to  enjoin  corporation  from  involuntarily  pay- 
ing tax  claimed  to  be  void. 

When  stockholders  may  maintain  suits  against  officers  and  agents  of 
corporations  to  call  them  to  account  or  to  set  aside  their  acts. 
Note,  41  Am.  Dec.  368. 

Liability  of  directors  of  corporations.  Note,  63  Am.  Dec.  641,  646, 
647,  651. 

Actions  by  stockholders  on  behalf  of  corporations.  Note,  97  Am.  St. 
Bep.  4S,  44. 

Rights  of  stockholders  where  board  of  directors  dismisses  action  by 
corporation.    Note,  Ann.  Cas.  1914D,  834. 

Application  to  board  of  directors  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.    Note,  51  L.  R.  A.  (N.  S.)  100. 

Application  to  body  of  stockholders  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.    Note^  51  L.  R.  A.  (N.  8.)  116. 
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Sanity  JnrlAdictioii  of  Federal  conrtB  i«  independent  of  local  law  of  any 
State,  and  the  same  in  nature  and  extent  as  tbe  eanity  jniladiction  of  England, 
ftom  wUch  it  is  derived;  it  is  no  objection  to  tliis  Jurisdiction  that  there  ia  a 
remedy  under  the  local  law. 

Approved  in  Houghtaling  v.  Ellis,  1  Ariz.  Ter.  384,  holding  Federal 
rules  of  practice  in  equity  not  r^ulated  or  even  modified  by  the  State  prac- 
tice ;  Walker  v.  Hunt,  2  W.  Va.  495,  98  Am.  Dec.  780,  arguendo. 

United  States  Constitution  is  supreme  over  all  the  departments  of  the 
national  government,  legislative,  executive  and  Judicial,  and,  to  the  extent  of 
its  delegated  powers,  over  all  who  made  themselves  parties  to  it,  States  as  well 
as  persons.  Nor  does  its  supremacy  end  there;  it  is  supreme  over  the  people 
of  the  United  States,  aggregately  and  in  their  separate  sovereignties. 

Approved  in  Louisiana  etc.  Lottery  Co.  y.  Fitzpatrick,  3  Woods,  264, 
Fed.  Gas.  8541,  holding  Federal  courts  have  jurisdiction  in  case  arising  out 
of  the  unlawful  repeal  of  a  lottery  franchise  by  State  legislature,  irre- 
spective of  citizenship  of  parties;  M.  Sckandler  Bottling  Co.  v.  Welch,  42 
Fed.  566,  enjoining  criminal  proceedings  under  prohibition  law  violating 
interstate  commerce  clause  of  Federal  Constitution;  Mills  v.  Green,  67 
Fed.  823,  Federal  courts  have  jurisdiction  of  suit  by  person  of  African 
descent  against  State  officer,  abridging  his  privileges  of  citizenship  by 
virtue  of  a  State  law;  Noble  v.  CuUom,  44  Ala.  560,  Confederate  judges 
and  courts  were  illegal  and  their  acts  void;  Jacoway  v.  Denton,  25  Ark. 
644,  State  Constitution  impairing  obligation  of  contracts  for  sale  of  slaves 
is  void;  Ex  parte  Rodriguez,  39  Tex.  759,  where  election  was  illegal,  a 
person  could  not  be  subjected  to  penalty  for  illegal  voting. 

Stockholder  seeking  to  enjoin  the  commission  of  a  breach  of  tnist  by 
directors  who  refuse  to  resist  the  payment  of  an  unconstitutional  tax  may,  if 
a  resident  of  another  State,  file  his  bill  in  the  Federal  courts  even  thoogh  the 
corporation  could  not. 

Approved  in  Consumers'  Gas  Trust  Co.  v.  Quimby,  137  Fed.  893,  70 
C.  C.  A.  220,  upholding  Federal  jurisdiction  over  bill  by  nonresident  stock- 
holder who  acquired  stock  from  resident  of  corporation's  domicile,  to  re- 
strain directors  from  using  assets  for  ultra  vires  business;  Southern  Ry. 
Co.  V.  Greensboro  etc.  Co.,  134  Fed.  93,  upholding  Federal  jurisdiction  to 
enjoin  North  Carolina  corporation  from  suing  for  penalties;  Redfield  v. 
Baltimore  &  0.  R.  Co.,  124  Fed.  930,  holding  in  suit  by  stockholder  of 
corporation  of  same  State  against  such  corporation  and  foreign  corpora- 
tion to  charge  latter  as  trustee  for  acts  which  as  majority  stockholder  it 
caused  former  to  do  in  fraud  of  other  stockholders,  domestic  corporation 
cannot  be  aligned  with  complainant  to  give  Federal  jurisdiction;  Allen  v. 
Baltimore  &  Ohio  R.  R.  Co.,  114  U.  S.  314,  29  L.  Ed.  201,  5  Sup.  Ct.  927, 
where  State  officers  refuse  to  receive  interest  coupons  cut  from  State  bonds 
in  payment  of  taxes,  they  may  be  enjoined,  in  Federal  court,  from  selling 
assessed  property,  thereby  causing  irreparable  injury;  Scott  ^.  Donald,  . 
165  U.  S.  112,  41  L.  Ed.  663,  17  Sup.  Ct.  263,  United  States  Circuit  CourU 
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will  enjoin  State  officers  from  executing  an  unconstitutional  statute  where 
irreparable  injury  would  otherwise  result;  Langdon  v.  Fogg,  21  Blatchf. 
396,  18  Fed.  8,  where  one  of  several  complainant  stockholders  of  a  New 
York  corporation  resided  in  New  Jersey,  suit  against  corporation  for  an 
accounting  might  be  removed  to  Federal  court ;  Minot  v.  Philadelphia  W.  & 
B.  R.  R.  Co.,  2  Abb.  (U.  S.)  330,  Fed.  Cas.  9646,  Circuit  Courts  have  Jliris- 
diction  of  suit  brought  by  citizen  of  another  State  against  corporation  of 
State  in  which  court  is  held,  although  holding  charters  from  other  States; 
Gray  v.  Davis,  1  Woods,  427,  Fed.  Cas.  5715,  Federal  court  has  jurisdic- 
tion of  suit  brought  by  a  resident  of  New  York  as  receiver  of  a  Texas 
corporation  against  the  Governor  of  Texas;  Newby  v.  Oregon  Cent.  R.  R. 
Co.,  1  Sawy.  69,  Fed.  Cas.  10,145,  inability  to  sue  in  Federal  courts,  no 
test  of  liability  to  be  sued  in  them ;  In  re  Tyler,  149  U.  S.  188,  87  L.  Ed. 
697,  13  Sup.  Ct.  792,  holding  property  in  possession  of  a  receiver  appointed 
by  a  Federal  court  not  subject  to  seizure  under  process  issued  by  State 
court  for  collection  of  taxes;  Cutting  v.  Gilbert,  5  Blatchf.  263,  Fed.  Cas. 
3519,  under  act  of  March  2,  1833,  Federal  courts  may  enjoin  the  imposi- 
tion of  an  ill^al  tax,  but  will  refuse  injunction  in  all  cases  where  remedy 
at  law  is  adequate;  (jeorgia  v.  Atkins,  1  Abb.  (U.  S.)  25,  Fed.  Cas.  5350, 
35  Ga.  317,  Circuit  Courts  have  power  to  enjoin  the  collection  of  an  inter- 
nal revenue  tax  not  authorized  by  Congress ;  Uphoff  v.  Chicago,  St.  L.  & 
N.  0.  R.  R.  Co.,  5  Fed.  548,  residence  of  corporation  must  be  taken  to  be 
in  the  State  which  created  it;  Bowdoin  College  v.  Merritt,  63  Fed.  214, 
refusal  of  trustees  to  sue,  thereby  enabling  cestui  que  trust  to  bring  action 
in  Federal  court,  not  regarded  as  collusive;  Corbus  v.  Gold  Mining  Co., 
187  U.  S.  459,  463,  47  L.  Ed.  258,  260,  23  Sup.  Ct.  159,  160,  arguendo. 

Distinguished  in  Groel  v.  United  Elec.  Co.,  132  Fed.  254,  256,  261,  deny- 
ing Federal  jurisdiction  oVter  suit  by  stockholder  suing  on  behalf  of  cor- 
poration to  recover  secret  profits  received  by  another  corporation  from 
first  company  where  stockholder  and  his  corporation  were  citizens  of  same 
State ;  Hawes  v.  Oakland,  104  U.  S.  452,  454,  457,  459,  460,  26  L.  Ed.  829, 
831,  €32,  in  elaborate  discussion  and  explanation  of  principal  case,  hold- 
ing it  the  duty  of  United  States  Circuit  Court  to  dismiss  suit  where  par- 
ties were  collusively  joined  for  purpose  of  giving  court  jurisdiction; 
Huntington  v.  Palmer,  104  U.  S.  484,  26  L.  Ed.  834,  and  Shelton  v.  Piatt, 
139  U.  S.  598,  599,  35  L.  Ed.  277,  11  Sup.  Ct.  649,  proceedings  to  collect 
void  taxes  cannot  be  restrained  by  injunction  unless  irreparable  injury, 
or  other  ground  for  equitable  interposition  is  shown;  Adams  v.  Douglas 
County,  1  Fed.  Cas.  112,  McCahon,  255,  nonresident  taxpayer  cannot  main- 
tain proceedings  to  restrain  county  officers  from  issuing  authorized  bonds; 
La  Grange  v.  State  Treasurer,  24  Mich.  472,  473,  474,  where  no  rigTit 
secured  by  the  Federal  Constitution  was  involved,  suit  by  nonresident 
stockholder  could  not  transfer  controversy  to  Federal  court. 

Criticised  in  State  v.  Doyle,  40  Wis.  212,  213,  214,  Federal  court  has  no 
jurisdiction  of  suit  by  foreign  corporation  to  restrain  State  officer  from 
revoking  license. 
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'  State  law,  Incorporating  a  bank,  and  fixing  the  rate  of  taxation  for  the 
bank,  is  a  contract  between  the  State  and  the  corporation  and  ita  stockholders, 
and  a  subsequent  law,  even  though  passed  under  a  new  State  Oonstltatlon,  which 
increases  the  taxation  of  the  bank,  is  forbidden  by  the  Federal  Oonstitation 
as  Ylolating  the  obligation  of  a  contract. 

Ai^proved  in  Board  of  Trustees  v.  Berryman,  156  Fed.  117,  provision 
in  charter  of  educational  institution  exempting  prox)erty  and  income  from 
taxation  includes  all  property  whether  used  directly  for  college  purposes, 
or  indirectly  as  source  of  income ;  Cooper  Hospital  v.  Camden,  68  N.  J.  L. 
695,  54  Atl.  421,  construing  Cooper  Hospital  charter,  approved  March  24, 
1875 ;  Skaneateles  W.  W.  Co.  v.  Skaneateles,  161  N.  Y.  167,  65  N.  E.  665, 
construing  statutes  permitting  municipality  to  tax  water  company  where 
net  receipts  of  municipal  waterworks  are  insufficient  to  meet  expenses,  and 
authorizing  fixing  of  water  rates;  State  v.  Chicago  etc.  Ry.  Co.,  128  Wis. 
504,  108  N.  W.  609,  construing  street  railroad  franchise  with  reference  to 
liability  for  taxes  under  subsequent  law ;  Mechanics  etc.  Bank  v.  Debolt,  18 
How.  383,  15  L.  Ed.  460,  and  Mechanics  &  Traders'  Bank  v.  Thomas,  18 
How.  385,  15  L.  Ed.  460,  where  the  same  question  was  befons  the  court; 
Franklin  Branch  Bank  v.  State,  1  Black,  475,  17  L.  Ed.  180;  d^&rming  the 
unconstitutionality  of  the  Ohio  law  passed  on  in  the  principal  cc^e ;  Wright 
v.  Sill,  2  Black,  545,  17  L.  Ed.  333,  to  the  same  point;  Von  Hoffman  v. 
Quincy,  4  Wall.  554,  18  L.  Ed.  410,  State  law  authorizing  city  to  issue 
bonds  and  levy  taxes  to  pay  them,  is  a  contract  which  cannot  be  withdrawn 
until  satisfied;  Home  of  the  Friendless  v.  Rouse,  8  Wall.  438,  19  L.  Ed. 
498,  charter  exempting  a  charitable  institution  from  taxation,  upon  its 
acceptance,  becomes  a  contract  which  Sta#B  may  not  violate;  Farrington 
v.  Tennessee,  95  U.  S.  690,  24  L.  Ed.  561,  law  imposing  additional  tax  on 
bank  stock,  contrary  to  charter,  is  void ;  Talcott  v.  Township  of  Pine  'Grove, 
1  Flipp.  129,  Fed.  Cas.  13,735,  bonds  authorized  by  municipality  in  aid 
of  railroad,  as  provided  by  act  of  legislature,  are  valid;  Gray  v.  Davis,  1 
Woods,  424,  Fed.  Cas.  5715,  legislative  grant  of  lands  to  railroad  is  a 
contract  between  State  and  company;  Sala  v.  New  Orleans,  2  Woods,.  194, 
Fed.  Cas.  12,246,  act  of  l^islature  imposing  onerous  conditions  upon  the 
issue  of  bonds  by  city  for  purchase  of  waterworks,  as  provided  by  bank 
charter  void;  United  States  v.  Jefferson  County,  5  Dill.  316,  1  McCraiy, 
362,  Fed.  Cas.  15,472,  power  given  to  county  to  issue  bonds  and  levy  special 
taxes  for  their  redemption  cannot  be  impaired  by  subsequent  Constitution 
or  statutes;  Kirtland  v.  Molton,  41  Ala.  560,  ordinance  affecting  the 
measure  of  damages  for  breach  of  express  contracts  is  ui/constitutional 
and  void;  Broadbent  v.  Tuskaloosa  Scientific  &  Art  Assn.,  45  Ala.  172, 
lottery  privilege  granted  in  charter  cannot  be  repealed  or  impaired ;  Tuska- 
loosa Scientific  &  Art.  Assn.  v.  Green,  48  Ala.  351,  act  repealing  charter 
is  void;  State  v.  County  Court,  19  Ark.  372,  construing  State  law  exempt- 
ing swamp-lands  from  taxation  &a  a  contract  between  State  and  pur- 
chaser ;  Jacoway  v.  Denton,  25  Ark.  646,  .State  Constitution  impairing 
obligation  of  contracts  for  sale  of  slaves  is  void;  State  v.  Georgia  R.  R. 
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&  Banking  Co.,  54  Ga.  426,  charter  exempting  railroad  from  taxation  for 
a  certain  period  cannot  be  repealed;  Edwards  v.  Jagers,  19  Ind.  413,  a 
conveyance  executed  by  State  canpot  be  revoked  or  impaired  by  State 
legislation;  Grand  Lodg^  of  Masons  v.  New  Orleans,  44  La.  Ann.  666,  11 
South.  151,  a  State  Constitution  is  a  law  within  the  meaning  of  the  clause 
of  the  United  States  Constitution  forbidding  the  violation  of  contracts; 
State  V.  Young,  29  Minn.  540,  9  N.  W.  747,  amendment  ito  State  Constitu- 
tion providing  that  no  law  levying  a  tax  to  pay  principal  or  interest  on 
certain  bonds  shall  take  effect  until  adopted  by  a  majority  of  State  elec- 
tors is  void;  Clark  v.  Mitchell,  64  Mo.  582,  military  order  confiscating 
debts  is  no  defense  to  action  by  creditor;  Scotland  v.  Missouri,  Q.  &  N. 
Ry.,  65  Mo.  134,  legislature  could  not  withdraw  tax  exemption  after  organ- 
ization of  company ;  Opinion  of  the  Court,  58  N.  H.  624,  contract  for  tax 
exemption  held  valid  by  well-settled  construction  of  the  Constitution  can- 
not be  invalidated  by  decision  holding  that  construction  erroneous ;  State 
etc.  V.  Douglass,  34  N.  J.  L.  85,  corporation  taxable  in  form  prescribed  by 
charter  and  not  under  general  law;  State  etc.  v.  Mayor  &  Aldermen  of 
Jersey  City,  49  N.  J.  L.  545,  60  Am.  Eep.  651,  9  Atl.  784,  under  State 
statute,  elevator  not  subject  to  assessment  for  municipal  taxation;  Lehigh 
Valley  R.  Rr.  Co.  v.  McFarlan,  31  N.  J.  Eq.  723,  charter  unaffected  by  sub- 
sequent provision  in  State  Constitution  forbidding  the  taking  of  private 
property  for  public  use  without  compensation  first  made ;  Calhoun  v.  Calhoun, 
2  S.  C.  301,  provision  in  State  Constitution  declaring  void  all  contracts,  the 
consideration  of  which  was  the  purchase  of  slaves,  repugnant  to  Federal 
Constitution;  Lewis  v.  Woodfolk,  2  Baxt.  47,  constitutional  amendment  an- 
nulling contracts  for  sale  of  slaves  made  prior  to  its  adoption  is  invalid; 
Houston  &  G.  N.  R.  R.  Co.  v.  Kuechler,  36  Tex.  434,  holding  State  could  not 
release  herself  from  obligations  previously  imposed  by  railroad  charters,  by 
the  adoption  of  a  new  Constitution ;  City  of  Brownsville  v.  Basse,  36  Tex.  601, 
act  of  incorporation  conveying  certain  land  to  city  could  not  be  repeated; 
The  Homestead  Cases,  22  Gratt.  282,  12  Am.  Rep.  510,  provision  of  Virginia 
Constitution  relating  to  homestead  exemptions  is  in  conflict  with  the  Federal 
Constitution ;  dissenting  opinion  in  State  v.  Northern  Cent.  R.  R.  Co.,  44  Md. 
180,  majority  holding  tax  on  corporation  valid,  it  not  being  within  the  power 
of  legislature  to  grant  an  immunity  which  might  not  be  repealed;  Che- 
nango Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  119,  majority  holding 
provision  in  act  incorporating  company  making  it  unlawful  to  erect  an- 
other bridge  or  ferry  within  two  miles,  a  prohibition  under  existing  laws 
and  not  a  contract  binding  on  State  legislature;  dissenting  opinion  in 
Louisiana  v.  Jumel,  107  U.  S.  760,  761,  27  L.  Ed.  465,  2  Sup.Ct.  169,  major- 
ity holding  contract  not  enforceable  by  suit  againSt  State  officers,  nor 
could  State  be  sued  in  her  own  courts,  nor  by  citizen  of  another  State  in 
Federal  courts;  dissenting  opinion  in  Anderson  v.  Baker,  23  Md.  564,  and 
Lynn  V.  Polk,  8  Lea,  318,  both  arguendo;  Alpers  v.  City  and  County  of 
San  Francisco,  12  Sawy.  640,  32  Fed.  508,  judiciary  may  declare  law  un- 
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constitutional,  but  cannot  enjoin  its  passage;  Ex  parte  Tate,  39  Ala.  262, 
holding  acts  of  Confederate  (^ongress  repealing  substitute  laws  constitu- 
tional; English  V.  Oliver,  28  Ark.  334,  bona  fide  holders  of  bonds  cannot 
be  compelled  to  accept  treasury  certificates;  Central  R.  R.  Co.  v.  Collins, 

40  Ga.  624,  628,  charter  is  the  contract  between  State  and  corporation,  ^ 
and  the  latter  has  no  power  ultra  vires;  Stevens  v.  Si.  Mary's  Training 
School,  144  111.  352,  36  Am.  St.  Bep.  447,  18  L.  R.  A.  837,  32  N.  E.  967, 
resolution  by  county  board  that  illegal  contract  be  entered  into  cannot  be 
enjoined,  but  court  may  enjoin  execution  of  the  contract;  State  v.  Burke, 
33  La.  Ann.  504,  "debt  ordinance,"  in  State  Constitution  of  1879,  is  in- 
valid; Lacroix  v.  Essobal,  37  La.  Ann.  537,  courts  have  power  to  declare 
treaties  unconstitutional;  State  v.  Auditor  etc.,  47  La.  Ann.  1694,  18 
South.  751,  it  is  for  the  judiciary  to  determine  the  validity  of  laws;  State 
Board  of  Assessors  v.  Morris  &  Essex  R.  R.,  '49  N.  J.  L.  217,  7  Atl.  837, 
State  may  alter  'mode  of  ascertaining  cost  of  road,  for  purpose  of  taxa^ 
tion,  where  substantial  rights  are  not  affected ;  Northern  Pacific  R.  R.  Co. 
V.  Barnes,  2  N.  D.  339,  51  N.  W.  393,  State  has  power  to  classify  railroads 
for  purposes  of  taxation. 

Distinguished  in  East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw,  13  Wall. 
376,  20  L.  Ed.  613,  a  bounty  law  may  be  repealed ;  Erie  Ry.  v.  Pennsylvania, 
21  Wall.  498,  22  L.  Ed.  698,  language  in  which  surrender  of  power  of  taxa- 
tion is  made  must  be  clear  and  unmistakable;  Shelby  County  v.  Union  & 
Planters'  Bank,  161  U.  S.  156,  40  L.  Ed.  654,  16  Sup.  Ct.  560,  holding 
charter  only  limited  amount  of  tax  on  stock  in  hands  of  stockholders  and 
did  not  cover  case  of  capital  stock  of  corporation  or  its  surplus  or  accu- 
mulated profits;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  662,  40 
L.  Ed.  843,  16  Sup.  Ct.  709,  although  railway  charter  gives  general  x)ower 
to  consolidate,  legislature  may  subsequently  prohibit  consolidation  with 
parallel  or  competing  lines;  Grand  Lodge  v.  New  Orleans,  166  U.  S.  146, 

41  L.  Ed.  952,  17  Sup.  Ct.  524,  State  statute  exempting  hall  from  taxation 
''so  long  as  it  is  occupied  as  a  grand  lodfre  of  F.  &  A.  M.,'^  a  mere  con- 
tinuing gratuity,  terminable  at  will;  Hewitt  v.  New  York  A  O.  M.  R.  R. 
Co.,  12  Blatchf.  464,  Fed.  Cas.  6443,  where  reservations  in  State  Constitu- 
tion and  statutes  gave  legislature  the  right  to  amend  charter  by  repealing 
exemption  from  taxation;  Baltimore  v.  Pittsburgh  &  C.  R.  R.  Co.,  1  Abb. 
(U.  S.)  10,  Fed.  Cas.  827,  to  the  same  point;  East  Saginaw  Mfg.  Co.  v. 

East  Saginaw,  19  Mich.  283,  2  Am.  Rep.  91,  State  bounties  for  the  en- 
couragement of  manufactures  may  be  recalled  at  any  time;  Coulson  v. 
Harris,  43  Miss.  746,  granting  of  retail  liquor  license  not  an  abandonment 
of  power  to  further  tax  privilege  of  selling  liquor;  Washington  University 
V.  Rowse,  42  Mo.  321,  law  exempting  corporation  from  taxation,  in  its 
nature  durante  bene  placito,  and  revocable  by  a  subsequent  act;  State  v. 
Garroutte,  67  Mo.  459,  until  subscription  to  railroad  stock  is  actually  made, 
legislature  may  alter  the  same  without  infringing  any  right;  In  re  Oliver 
Lee  &  Cos.  Bank,  21  N.  Y.  14,  15,  where  State  reserved  the  right  to  modify 
banking  law,  modification  may  be  made  by  constitutional  amendment;  dis- 
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senting  opinion  in  Jacoway  v.  Denton,  25  Ark.  664,  majority  eiting  prin- 
cipal case  as  authority  for  holding  State  Constitution  impairing  obligation 
of  contracts  for  sale  of  slaves  void. 

Criticised  and  denied  in  Skelly  v.  Jefferson  Branch  etc.  Bank,  9  Ohio 
St.  609,  refusing  to  follow  principal  case,  holding  it  not  binding  on  State 
court;  Mott  v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  31.  72  Am.  Doc.  677, 
l^slature  cannot  alienate  power  of  taxation  so  as  to  bind  future  legis- 
latures ;  dissenting  opinion  in  Piqua  Bank  v.  Knoup,  6  Ohio  St.  436,  major- 
ity entering  mandate  of  United  States  Supreme  Court  reversing  judgment 

of  State  court. 

• 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  682. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  B.  A.  88,  63. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  corpora- 
tions.   Note,  70  Am.  St  Bep.  166.  . 

When  and  at  whose  instance  may  a  receiver  of  a  corporation  be 
appointed.    Note,  118  Am.  St.  Bep.  201. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A.. 
(N.  8.)  212,  225. 

Miscellaneous.  Cited  in*  Mamigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  716, 
cited  to  point  that  court  cannot  inquire  into  motives  of  legislature;  H.  B. 
Clafiin  Co.  y.  Furtick,  119  Fed.  433,  as  to  meaning  of  term  "adequate 
remedy  at  law";  Bixler  v.  Summerfteld,  196  111.  154,  62  N.  E.  852,  arguendo; 
Hotchkin  v.  Third  Nat.  Bank,  219  Mass.  237,  106  N.  E.  975,  executory  con- 
tract of  national  bank  to  sell  stock  of  another  corporation  not  yet  ac- 
quired was  ultra  vires  and  unenforceable;  Tuscaloosa  Mfg.  Co.  v.  Cox,  68 
Ala,  79;  Baker  v.  Administrator  of  Backus,  3^  111.  106;  Matheny  v.  Golden, 
5  Ohio  St.  399;  dissenting  opinion  in  Commonwealth  v.  Philadelphia  & 
^  Reading  R.  R.,  62  Pa.  St.  292, 1  Am.  Rep.  403;  dissenting  opinion  in  Lowry 
V.  Thompson,  25  S.  C.  431,  1  S.  E.  152. 

18  How.  380-383, 16  L.  Ed.  458,  MECHANICS  ft  TBADEB8'  BAKK  ▼.  DEBOLT. 

Where  bank  directon  refused  to  resist  the  payment  of  a  tax  whicli  they 
believed  to  be  improper,  a  stockholder  had  a  right  to  file  a  bill  asUng  for  the 
proper  remedy. 

Approved  in  Davis  v.  Gray,  16  Wall.  220,  21  fc.  Ed.  458,  holding  Circuit 
Court  may  enjoin  State  oflScer  from  executing  law  in  conflict  with  Federal 
Constitution  or  statutes,  in  violation  of  complainant's  right ;  Lynn  v.  Polk, 
8  Lea,  235,  259,  enjoining  board  from  executing  unconstitutional  law. 

Stockholder  seeking  to  enjoin  the  commission  of  a  breach  of  trust  by 
directors^  wl^o  refuse  to  resist  the  payment  of  an  unconstitutional  tax,  may, 
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if  a  restdent  of  anotber  State,  file  Ids  Mil  in  the  Federal  courts,  tboagh  cor- 
poration could  not. 

Approved  in  Hancock  v.  Walsh,  3  Woods,  360,  Fed.  Cas.  6012,  holding 
bill  filed  against  land  officer  enjoining  him  from  granting  certain  lands 
not  a  suit  against  the  State. 

Distinguished  in  State  v.  Burke,  33  La.  Ann.  604,  State  cannot  be  sued 
against  her  will. 

Criticised  in  State  v.  Doyle,  40  Wis.  213,  214,  Federal  court  has  no  juris- 
diction of  suit  by  foreign  corporation  to  restrain  State  officer 'from,  revok- 
ing license.  '  ^ 

State  law,  incorporating  a  bank  and  fixing  the  amount  of  its  taxation,  is 
a  contract  between  the  State  and  the  colrporation  and  its  stockholders,  and  a 
subsequent  law,  passed  under  a  new  State  Constitution,  increasing  the  taxation 
of  a  corporation,  is  void,  as  violating  the  obligation  of  a  contract. 

Approved  in  Franklin  Branch  Bank  v.  St;ate,  1  Black,  476,  17  L.  Ed. 
180,  where  the«Ohio  statute  passed  on  in  principal  case  was  again  before 
the  court ;  also  in  Wright  v.  Sill,  2  Black,  646,  17  L.  Ed.  333,  and  Home  of 
Friendless  v.  Rouse,  8  Wall.  438,  19  L.  Ed.  498,  charter  exempting  a  chari- 
: .table  institution  from  taxation,  upon  its  acceptance,  becomes  a  contract 
which  State  may  not  violate;  Gray  v.  Davis,  1  Woods,  423,  424,  Fed.  Cas. 
6716,  legislative  grant  of  lands  to  railroad  is  a  contract  between  State 
and  company;  Jacoway  v.  Denton,  26  Ark.  646,  State  Constitution  im- 
pairing obligation  of  contracts  for  sale  of  s^ves  is  void;  State  v.  Georgia 
R.  R.  &  Banking  Co.,  64  Ga.  426,  charter  exempting  railroad  from  taxation 
for  a  certain  period  cannot  be  repealed;  dissenting  opinion  in  East  Sagi- 
naw Mfg.  Co.  V.  East  Saginaw,  19  Mich.  290,  also  Lynn  v.  Polk,  8  Lea.  318, 
both  arguendo. 

Distinguished  in  East  Saginaw  Mfg.  Co.  v.  City  of  East  Saginaw,  19 
Mick.  283,  2  Am.  Rep.  91,  State  bounties  for  the  encouragement  of  manu- 
factures may  be  recalled  at  any  time.  i 

Criticised  and  denied  in  Mott  v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  31, 
72  Am.  Dec.  677,  holding  legislature  cannot  alienate  power  of  taxation  so 
as  to  bind 'future  legislatures. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxation. 
Note,  72  Am.  Dec.  684. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  R.  A.  63. 

Miscellaneous.  Cited  in  New  Orleans  Water- Works  Co.  v.  Louisiana 
Sugar  Co.,  126  U.  S.  36,  81  b.  Ed.  614,  8  Sup.  Ct.  761,  judgment  of  Stote 
court  affirming  constitutionality  of  State  law  does  not  conclude  the  United 
States  courts;  Matheny  v.  Golden,  6  Ohio  St.  438,  note  to  dissenting  opin- 
ion; dissenting  opinion  in  Lowry  v.  Thompson^  26  3^  C.  431, 1  S.  £.  162. 
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18   How.   384-386,   15  L.  Bd.   460,   ME0HANI08   ft    TBADEB8P   BANE   T. 
THOMAS. 

Oozporate  charter  provWon  flziiig  tbe  unonnt  of  taxation  of  a  twok.  1b 
a  contract  between  the  State  and  the  corporation  and  it^  stockholden,  and  a 
sabseqnent  law,  paased  under  a  new  State  Oonstitntion,  Increasing  the  taxation 
of  a  corporation,  1b  void  as  violating  the  obligation  of  a  contract. 

Approved  in  Home  of  Friendless  v.  Rouse,  8  Wall.  438,  19  L.  Ed.  498, 
charter  exempting  a  charitable  institution  from  taxation  u^n  its  accept- 
ance becomes  a  contract  which  State  may  not  violate;  Jacoway  v.  Denton, 
25  Ark.  646,  State  Constitution  impairing  obligation  of  contracts  for  sale 
of  slaves  is  void;  dissenting  opinion  in  East  SaginaV  Mfg.  Co.  v.  East 
Saginaw,  19  Mich.  290,  arguendo.  ' 

Distinguished  in  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  283, 
2  AuL  Rep.  91,  State  bounties  for  the  encouragement  of  manufactures  may 
be  recalled  at  any  time. 

Criticised  and  denied  in  Mott  v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  31, 
72  Am.  Dec.  677,  holding  legislature  cannot  alienate  power  of  taxation  so 
as  to  bind  future  legislatures. 

Power  >9f  State  legislature  to  grant  perpetual  immunity  from  taxation. 
Note,  72  Am.  Dec.  683. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  B.  A.  88,  63. 

Miscellaneous.    Cited  in  Matheny  v.^  Golden,  5  Ohio  St.  438. 

18  How.  385-894,  16  L.  Ed.  896,  VnUSIKB  v.  ALLER. 

Under  common  law,  as  adopted  by  Pennsylvania,  the  heirs  must  take,  unless 
disinherited  by  expreso  words  or  necessary  implication;  therefore,  after  sundry 
legacies  to  charitable  Institations,  bequest  of  "surplus"  to  another,  will  not 
disinherit  testator^  heirs  of  his  lands. 

Approved  in  Cowell  v.  South  Denver  Real  Estate  Co.,  16  Colo.  App.  117, 
63  Pac.  994,  following  rule;  Crenshaw  v.  McCormick,  19  App.  D.  C.  501, 
devise  of  real  estate  in  residuary  clause  of  will  does  not  pass  after-acquired 
real  estate;  Bradford  v.  Matthews,  9  App.  D.  C.  443,  intention  of  testator 
to  devise  real  estate  acquired  after  execution  of  will  cannot  be  implied 
from  direction  to  sell  all  property  within  one  year  and  after  payment  of 
pecuniary  legacies  to  divide  remainder  between  two  charitable  institutions; 
Southgate  v.  Karp,  164  Mich.  701,  118  N.  W.  602,  statement  in  will  >that 
certain  land  deeded  to  one  heir  was  "all  I  intended  to  give  her  by  this 
instrument"  does  not  prevent  this  heir  from  sharing  in  remainder  over 
after  life  estate  terminates;  Heilman  v.  Reitz,  89  Neb.  427,  131  N.  W.  911, 
bequest  of  two-fifths  of  income  of  estate  during  her  life,  and  direction  to 
sell  property  after  her  death  tind  divide  proceeds  amoi^  three  sons  and 
four  church  corporations  leaves  three-fifths  of  income  during  widow's  life 
as  intestate  property;  Cioss  v.  Cross,  23  Wash.  676,  63  Pac.  529,  constru- 
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ing  holographic  will  and  holding  that  testator  died  Uitestate  as  to  residuum 
of  estate;  dissenting  opinion  in  Taylor  v.  Leesnitzer,  37  App.  D.  C.  363, 
majority  holding  that  will  bequeathing  all  of  testator's  estate  to  widow 
included  land  acquired  after  execution  of  will ;  McCullum  v.  McKenzie,  26 
Iowa,  513,  birth  of  child  to  testator  subsequent  to  publication  of  will,  and 
before  death  of  testator,  revokes  will;  Clarkson  v.  Clarkson,  8  Bush,  658, 
heirs  not  expressly  excluded,  take  residue  of  estate  though  there  be  no 
express  formal  devise  of  such  portion;  Coffman  v.  Coffman,  85  Va.  462, 
17  Am.  St.  Rep.  71,  where  instrument  excluding  son  of  maker  from  partici- 
pation in  estate  made  rfo  disposition  thereof,  it  was  no  will  and  son  entitled 
to  participate  as  heir. 

Distinguished  in  Morgan  v.  Huggins,  42  Fed.  874,  9  L.  B.  A.  543,  holding 
clause  in  will,  after  provision  for  burial  of  testator's  body,  "and  so  nlnch 
of  my  worldly  estate  I  give  and  bequeath  to  W.,"  disposed  of  all  property, 
except  provision  for  burial  expenses. 

Mere  negative  or  prohibitive  words  in  will  as  sufficient  to  disinherit 
heir.    Note,  Axul  Gas.  1912D,  1146,  1147. 

Bequest  of  stocks,  bonds  or  notes  as'  general  or  specific.  Note,  11 
L.  R.  A.  (N.  8.)  68. 

Interpretation  of  will  may  not  be  aided  by  evidence  of  extrinsic  cizcimi- 
stances,  sndi  as  testator's  memorandum  of  the  value  of  his  estate. 

Approved  in  Kaiser  v.  Brandenburg,  16  App.  D.  C.  316,  318,  where  there 
was  no  ambiguity  in  will,  testator's  declarations  and  notes  of  his  attorney 
were  not  admissible  to  show  his  intention;  McAleer  v.  Schneider,  2  App. 
D.  C.  467,  bequest  of  real  estate  and  "all  my  belongings"  to  sister  did  not 
pass  after-acquired  property;  Barber  v.  Pittsburgh  etc.  R.  R.  Co.,  166  U.  S. 
109,  41  L.  Ed.  936,  17  Sup.  Ct.  495,  holding  legal  construction  of  will  can- 
not be  affected  by  testimony  concerning  testator's  state  of  health  or  length 
of  his  life  after  publication  of  will;  Hawman  v.  Thomas,  44  Md.  43,  evi- 
dence that  testator  intended  by  disputed  clause  to  give  whole  residue  of 
estate,  not  admissible;  Crooks  v.  Whitford,  47  Mich.  291,  11  N.  W.  163, 
parol  evidence  not  admissible  to  supply  omitted  description  of  land. 

Parol  evidence  to  correct  will.    Note,  40  Am.  Rep.  294. 

Extrinsic  evidence  to  explain  imperfect  description  in  devise.  Note, 
46  Am.  Rep.  76. 

Extrinsic  evidence  to  explain  wills.    Note,  60  Am.  St.  Rep.  280,  281. 

Parol  evidence  to  correct  mistake  in  description  of  property  in  will. 
Note,  58  Am.  Rep.  80. 

Parol  evidence  in  aid  of  construction  of  will.  Note,  Ann.  Oaa.  1915B, 
21,  23. 

Admissibility  of  parol  evidence  to  show  whether  living  child  was  in- 
tentionally omitted  from  will.    Note,  Ann.  Oaa.  1916A,  718. 

Parol  evidence  of  mistake  in  description  of  land  devised.  Note,  16 
L.  R.  A.  321,  322. 
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Correction  of  misdescription  of  land  in  will.    Note,  6  L*  B*  A.  (N.  8.) 

948,  951,  963. 
Extrinsic  evidence  as  to  intention  to  omit  child  from  will.    Note,  51 

L.  B.  A.  (N.  S.)  648. 

Evidence  la  admlsalble  to  explain  amblgnities  arising  out  of  extrinsic  cir- 
cumstances, as  to  persons  proylded  for,  objects  of  disposition  and  tlie  like. 

Approved  in  Patch  v.  White,  1  Mackey  (D.  C),  473,  evidence  inadmis- 
sible to  show  that  lot  3,  square  406,  was  intended  by  bequest  of  lot  6  in 
square  403  with  improvements,  though  latter  was  unimproved  and  not 
owned  by  testator;  Pate  v.  Bushong,  161  Ind.  551,  100  Am.  St.  Rep.  287, 
68  L.  B.  A.  598,  69  N.  E.  297,  under  devise  of  thirty  acres  of  land  of  east 
half  of  south  quarter  of  section  29,  where  section  contained  southeast 
quarter  and  southwest  quarter,  attd  testator  only  owned  in  southwest 
quarter,  title  passed  to  land  owned  by  testator;  Gilmer  v.  Stone,  120  U.  S. 
690,  30  L.  Ed.  786,  7  Sup.  Ct.  690,  holding  latent  ambiguity  respecting  ob- 
ject of  residuary  gift  could  be  i*emoved  by  extrinsic  evidence;  Morgan  v. 
Hu^ns,  42  Fed.  872,  9  L.  B.  A.  542,  admitting  evidence  of  circumstances 
surrounding  testator  at  time  of  making  will  for  purpose  of  arriving  at  his 
intention;  Black  v.  Richards,  96  Ind.  190,  uncertainty  in  description  cured 
by  parol  evidence ;  Succession  of  Allen,  48  La.  Ann.  1050,  55  Am.  St.  Bep. 
309,  20  South.  199,  legacy  of  English  education  to  two  small  boys,  not  void 
for  uncertainty;  Hammond  v.  Hammond,  55  Md.  581,  extrinsic  evidence 
admissible  to  determine  meaning  of  testator's  words;  Frick  v.  Frick,  82 
Md.  226,  33  Atl.  464,  where  court  looked  to  extrinsic  evidence  to  determine 
testator's  meaning  by  "the  balance  of  my  estate";  Oades  v.  Marsh,  111 
Mich.  171,  69  N.  W.  252,  admitting  extrinsic  evidence  to  identify  property 
described  in  will.  . 

18  How.  S94-395,  15  L.  Ed.  432,  OONNOB  v.  TE^K.  ' 

No  one  but  a  party  to  a  suit  can  bring  a  writ  of  error;  therefore  tenant 
neglecting  to  have  herself  made  party  cannot  have  writ  of  error  to  Judgment 
against  casual  ejector. 

Distinguished  in  Van  Camp  v.  Board  of  Commissioners,  etc.,  2  Idaho, 
36,  2  Pac.  723,  where  appellants  were  still  parties  to  proceedings  and  had 
a  beneficial  interest  therein. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  854. 

Motion  to  set  aside  judgment  and  for  leave  to  intervene  is  an  application 
to  sound  discretionr' of  the  court,  from  which  no  appeal  lies,  nor  is  it  the  sub- 
ject of  a  bill  of  exceptions  or  writ  of  error. 

Approved  in  Credits  Commutation  Co.  v.  United  States,  177  U.  S.  316, 
44  L.  Ed.  785,  20  Sup.  Ct.  638,  holding  denial  of  intervention  is  not  final 
determination  of  claim  on  which  intervention  is  claimed;  Willis  v.  Davis, 
184  Fed.  890,  107  C.  C.  A.  211,  appeal  does  not  lie  from  order  denying 
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motion  to  set  aside  prior  order  of  dismissal  as  to  certain  defendants; 
Phillips  V.  Negley,  2  Mackey  (D.  C),  256,  order  of  justice  of  Circuit  Court 
vacating  ex  parte  judgment  at  previous  term  and  awarding  new  trial  upon 
merits  is  not  appealable;  dissenting  opinion  in.  Hendryx  v.  Perkins,  114 
Fed.  823,  52  C.  C.  A.  435,  majority  holding  bill  to  vacate  decree  for  fraud 
is  not  addressed  to  discretion  of  court  and  relief  prayed  for  is  reviewable 
on  appeal. 

J  Distinguished  in  Parish  v.  Hedges,  34  App.  D.  C.  30,  appeal  ftllowed  from 
order  of  probate  court  vacating  previous  order  of  court  approving  final 
account  of  executrix,  and  requiring  her  to  give  additional  bond;  Stroheim 
V.  Deimel,  77  Fed.  804,  23  C.  C.  A.  467,  holding  order  discharging  defend- 
ant held  undei  execution  against  his  person  upon  judgment  in  civil  action, 
final  and  apx)ealable. 

18  How.  396-403,  15  K  Ed.  433,  SOtTTH  v.  IffABYIiAin). 

For  a  breach  of  a  public  dnty,  an  officer  is  punishable  by  indictment,  but  in 
his  ministerial  acts  performed  for  individuals  he  is  liable  to  the  party  injured 
for  acts  of  misfeasance  or  nonfeasance;  so  a  sheriff  is  not  liable  on  his  official 
bond  for  injuries  suffered  by  plaintiff  from  unlawful  violence  of  a  mob. 

Approved  in  United  States  v.  Fuellhart,  106  I^ed.  914,  holding  secret 
service  agent  accompanying  marshal  who  had  warrant  for  arrest  of  counter- 
feiter may  arrest  counterfeiter  when  he  tries  to  conceal  counterfeits ;  State 
V.  American  Surety  Co.,  26  Idaho,  671,  145  Pac.  1102,  action  may  be  main- 
tained for  benefit  of  depositor  against  surety  on  bond  of  bank  commis- 
sioner failing  to  perform  duty  of  examining  bank  as  required  by  law; 
Green  v.  State,  122  Md.  295,  89  Atl.  610,  sheriff  receiving  salary  of  three 
thousand  dollars  limited  by  Constitution  was  bound  to  account  for  income 
received  fbr  services  in  different  courts ;  Scougale  v.  Sweet,  124  Mich.  321, 
82  N.  W.  11064,  holding  Sunday  baseball  games  being  prohibited  by  law, 
it  is  duty  of  sheriff  to  suppress  them  and  to  arrest  offenders;  Hixon  v. 
Cupp,  5  Okl.  552,  49  Pac.  930,  sheriff  and  sureties  are  suable  jointly  for 
assault  on  prisoner  by  another  prisoner;  McPhee  v.  United  States  Fidelity 
etc.  Co.,  52  Wash.  157,  132  Am.  St.  Rep.  958,  21  L.  R.  A.  (N.  8.)  635,  100 
Pac.  175,  sheriff  is  not  liable  on  official  bond  for  damages  caused  by  escape 
of  prisoners,  to  persons  entitled  to  reward  for  their  arrest  and  conviction ; 
Cocking  V.  Wade,  87  Md.  543,  40  L.  R.  A.  631,  40  Atl.  106,  sheriff  not  liable 
on  his  official  bond  where  prisoner  was  taken  from  jail  and  lynched,  sheriff 
not  having  means  to  resist  mob ;  Mayor  of  Baltimore  v.  State,  15  Md.  400, 
sheriff  is  a  constitutional  officer  ^nd  his  duties  are  defined  by  the  common 
law;  State  v.  Gobin,  94  Fed.  50,  51,  legal  representative  of  prisoner  mur- 
dered by  mob,  through  wrongful  acts  and  omissions  of  sheriff,  may  main- 
tain action  against  sureties  of  sheriff. 

Explained  in  State  v.  Hill,  60  Fed.  1009,  9  C.  C.  A.  326,  24  L.  R.  A.  173, 
United  States  may  recover  under  State  statute  upon  official  bond  of  sberiff 
for  negligently  permitting  escape  of  Federal  prisoner^ 
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Distin^shed  in  Greenberg  v.  People,  225  111.  179,  116  Am.  St  Sep.  127, 
8  L.  R.  A.  (K.  S.)  1223,  80  N.  E.  102,  where  constable  in  levying  execution 
committed  assanlt  upon  judgment  debtor's  wife,  official  bondsmen  were 
liable. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am.  St. 
Bep.  548. 
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Averment  that  defendant  company  is  "a  citizen"  of  State  in  which  suit 
is  brought,  is  insufElcient;  averment  must  show  that  company  is  a  corporation, 
created  by  the  laws  of  the  State. 

Approved  in  Knight  v.  Lutcher  etc.  L.  Co.,  136  Fed.  406,  69  C.  C.  A.  248, 
following  rule;  Thomas  v.  Ohio  State  University  Trustees,  195  U.  S.  210^ 
214^  49  L.  Ed.  164,  166,  25  Sup.  Ct  24,  allegation  that  board  of  trustees  is 
citizen  of  Ohio  is  insufficient  to  show  it  is  Ohio  corporation  where  State 
court  has  held  that  statute  creating  board  did  not  confer  corporate  powers ; 
Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones-,  177  U.  S.  454,  44  L.  Ed. 
844,  20  Sup.  Ct.  692,  holding  limited  partnership  organized  under  Pennsyl- 
vania Act  June  2, 1894,  is  not  corporation  within  rule  that  for  purposes  of 
Federal  jurisdictioh  corporation  is  citizen  of  State  of  its  creation;  Chicago 
etc.  Ry.  Co.  v.  Stephens,  218  Fed.  539,  134  C.  C.  A.  263,  in  ^tion  against 
railroad  by  citizen  of  Tennessee,  averment  that  defendant  corporation  was 
citizen  of  Arkansas  was  insufficient  to  give  Fedleral  court  jurisdiction; 
Wells  V.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed.  531,  averment  in 
removal  petition  that  corporation  is  citizen  and  resident  of  State  is  insuffi- 
cient, but  defect  may  be  cured  by  amendment;  Rife  v.  Lumber  Under- 
writers, 204  Fed.  35,  122  C.  C.  A.  346,  in  action  against  Lloyds  association^ 
mere  assertion  in  removal  petition  that  defendant  is  resident  and  citizen 
of  New  York  and  nonresident  of  Tennessee  is  insufficient;  Parker  Wash- 
ington Co.  V.  Cramer,  201  Fed.  879,  120  C.  C.  A.  216,  in  action  for  dam- 
ages for  personal  injuries,  allegation  that  defendant  corporation  was  citi- 
zen of  New  York  was  insufficient;  Fishblatt  v.  Atlantic  City,  174  Fed.  199, 
where  owner  and  mortgagee  are  indispensable  parties  in  condemnation  pro- 
ceedings, and  record  does  not  show  that  mortgagee  was  not  citizen  of  same 
State  as  actor  in  proceedings,  petition  for  removal  by  owner  was  dis- 
missed ;  Fred  Macey  Co.  v.  Macey,  135  Fed.  727,  68  C.  C.  A.  363,  allega- 
tion that  plaintiff  is  citizen  of  certain  State  is  insufficient  for  Federal  juris- 
diction where  elsewhere  plaintiff  is  styled  a  partnership;  Kansas  City  etc. 
Ry.  Co.  V.  Prunty,  133  Fed.  15,  66  C.  C.  A.  163,  allegation  of  residence  in 
petition  for  removal  is  insufficient;  Dalton  v.  Milwaukee  Mechanics'  Ins. 
Co.,  118  Fed.  878,  holding  insufficient  a  petition  for  removal  alleging  that 
defendant  is  corporation  and  citizen  and  resident  of  another  State;  Wink- 
ler V.  Chicago  etc.  R.  R.  Co.,  108  Fed.  308,  holding  removal  petition  by 
corporation  defendant  must  show  that  it  was  created  by  laws  of  another 
State;  Lewis  v.  Steamship  Co.,  131  N.  C.  653,  42  S.  E.  969,  holding  insuffi- 
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cient  removal  petition  stating  that  petitioner  is  citizen  of  another  State 
and  nonresident  of  State  where  action  is  brought;  Springs  y.  Southern  Ry. 
Co.,  130  N.  C.  192,  193,  41  S.  E.  103,  holding  allegation  in  petition  for  re- 
moval that  petitioner  is  corporation  created  by  laws  of  another  State  and 
citizen  of  State  in  which  action  is  brought  is  indispensable;  dissenting 
opinion  in  Jordan  v.  Liogansport,  178  Ind.  660,  99  N.  E.  1071,  majority 
holding  statute  providing  that  title  to  unpaid  sewers  and  right  to  operate 
same  should  remain  in  contractor  was  valid;  Blackburn  v.  Selma,  M.  A  M. 
R'.  R.  Co.,  2  Flipp.  632,  Fed.  Cas.  1467,  averment  that  defendant  corpora- 
tion was  created  by  laws  of  Tennessee  and  that  plaintiff  is  a  citizen  of 
Kentucky,  a  sufficient  averment  of  jurisdiction;  Lonergan  v.  Illinois  Cent. 
R.  R.  Co.,  55  Fed.  552,  remanding  cause  where  jurisdictional  averment  was 
merely  that  corporation  was  a  ''citizen"  of  State;  Frisbie  v.  Chesapeake 
&  0.  Ry.  Co.,  57  Fed.  3,  to  the  same  point ;  American  Sugar-Refining  Co.  v. 
Johnson,  60  Fed-  509,  510,  9  C.  C.  A.  110,  averment  that  defendant  cor- 
poration is  "a  citizen  of  New  Jersey"  not  sufficient  to  support  Federal 
jurisdiction;  Rece  v.  Newport  News  &  M.  Valley  Co.,  32  W.  Va.  171,  9 
S.  E.  214,  right  of  corporation  to  sue  citizen  of  another  State  cannot  be 
taken  away  by  simply  declaring  it  to  be  a  citizen  of  the  latter  State ;  Manu- 
facturers' Nat.  Bank  v.  Baack,  2  Abb.  (U.  S.)  234,  8  Blatchf.  139,  Fed.  Cas. 
9052,  and  Washington  A.  &  G.  R.  R.  Co.  v.  Alexandria  &  W.  R.  R.  Co.,  19 
Gratt.  604,  100  Am.  Dec.  718,  both  arguendo. 

Distinguished  in  Covington  Draw-Bridge  Co.  v.  Shepherd,  20  How.  233, 
15  L.  Ed.  899,  holding  averment  of  citizenship  of  members  of  corporation 
sufficient,  the  court  being  bound  to  judicially  notice  the  citizenship  of  a 
company  incorporated  under  public  statute;  Grand  Trunk  R.  R.  v.  Ten- 
nant,  66  Fed.  923,  14  C.  C.  A.  190,  there  being  no  objection  taken,  aver- 
ment describing  defendant  company  as  ''of  Canada,"  and  alleging  it  to  be 
a  corporation,  construed  to  allege  proper  jurisdictional  facts. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  B.  A.  520, 
532. 

InsuiAcient  averment  of  jnrlBdlctlon  in  dedaration  is  cored  by  proper 
averment  In  replication  confessed  by  demurrer. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall.  86,  20  L.  Ed. 
359,  in  suit  for  damages;  McNitt  v.  Turner,  16  Wall.  366,  21  L.  Ed.  847, 
correct  description  t>f  land  in  schedule  attached  to  notice  of  intended  appli- 
cation for  authority  to  sell  sufficient  to  supply  defect  in  petition  subse- 
quently filed;  Muller  v.  Dows,  94  U.  S.  445,  24  L.  Ed.  207,  if  averment  that 
corporation  was  brought  into  existence  by  law  of  some  State  other  than 
that  of  which  adverse  party  is  a  citizen  appears  anywhere  in  the  pleadings, 
it  is  sufficient ;  Uphoff  v.  Chicago,  St.  L.  &  N.  0.  R.  R.  Co.,  5  Fed.  546,  no 
objection  having  been  taken  to  defective  avermqpt.  ' 

Statute  of  Ohio  providing  that  service  of  process  on  resident  agent  of  a 
foreign  corporation  shall  be  effectnal,  a  Judgment  duly  recovered  in  OUo  against 
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an  Indiana  corporation  ia  entitled  to  tlie  same  faltli  and  credit  In  Indiana 
aa  in  Olilo. 

Approved  in  Frawley  etc.  v.  Pennsylvania  Casualty  Co.,  124  Fed-  262, 
determining  what  constitutes  doing  business  in  State  within  corporation 
process  service  statutes ;  Moch  v.  Virginia  F.  &  M.  Ins.  Co.,  4  Hughes,  119, 
10  Fed.  706,  where  parties  to  judgment  were  held  bound  in  home  court 
under  principle  of  res  adjudicata ;  Gude  v.  Dakota  F.  &  M.  Ins.'  Co.,  7  S.  D. 
647,  68  Am.  St.  Bep.  862,  65  N.  W.  27,  holding  recitals  in  judgment  at  least 
prima  facie  evidence  of  jurisdiction  of  court. 

Distinguished  in  Mutual  Reserve  etc.  Assn.  v.  Boyer,  62  Kan.  34,  61  Pao. 
388,  holding  fact  that  foreign  insurance  company  had  once  done  business 
here  under  license  and  had  filed  its  "consent  irrevocable"  to  be  sued  here 
does  not  subject  it  to  suit  on  policy  executed  in  another  State,  if  previous 
to  issuance  of  policy  it  had  ceased  to  do  business  here. 

Wlien  action  la  brougbt  in  one  State  on  Judgment  recovered  in  another, 
It  muat  not  only  be  shown  to  be  valid  in  State  where  rendered,  but  also  that 
defendant  was  either  personally  within  Jurisdiction  of  State  or  had  legal  notice 
of  suit,  or  was  in  some  way  subject  to  its  laws.. 

Approved  in  Moredock  v.  Kirby,  118  Fed.  182,  holding  service  of  sum- 
mons issued  against  nonresident  who  is  citizen  of  anotl^ier  State,  made  on 
agent  in  accordance  with  Ky.  Civ.  Code  Proc,  §  51,  subsec.  6,  does  not  con- 
fer jurisdiction  to  render  personal  judgment;  Paper  Co.  v.  Shyer,  108  Tenn. 
461,  67  S.  W.  860,  holding  Shannon's  Code,  §  5298,  void  in  so  far  as  it  at- 
tempts to  authorize  personal  judgment  against  nonserved,  nonappearing 
nonresident  for  any  amount  after  appropriation  of  attached  property; 
National  Bank  v.  Furtick,  2  Marv.  (Del.)  61,  69  Am.  St.  Rep.  Ill,  44 
L.  TL  A.  121,  42  Atl.  484,  holding  debt  not  subject  to  attachment  under  facts 
in  case;  Pennoyer  v.  Neff,  95  U.  S.  730,  735,  24  L.  Ed.  571,  573,  holding 
where  summons  was  by  publication,  a  x)ersonal  judgment  rendered  by  a 
State  court  against  a  citizen  of  another  State  is  invalid;  St.  Clair  v.  Cox, 
106  U.  S.  359,  27  L.  Ed.  226,  1  Sup.  Ct.  362,  as  to  validity  of  statute  author- 
izing service  of  a  copy  of  a  writ  of  attachment  as  a  summons. 

Foreign  corporation  can  transact  business  only  with  the  express  or  implied 
consent  of  the  State,  and  this  consent  may  be  accompanied  by  any  conditions 
not  repugnant  to  the  Constitution  or  rules  of  public  law;  therefore,  a  State  has 
a  right  to  impose  the  condition  that  service  of  process  upon  agent  shall  ha 
considered  as  service  upon  corporation  Itself  and  supports  a  valid  Judgment. 

Approved  in  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  412,  417,  419,  60  Atl. 
828,  830,  following  rule ;  St.  Louis  etc.  Ry.  Co.  v.  Alexander,  227  U.  S.  226, 
227,  Ann.  Oaa.  1915B,  77,  57  L.  Ed.  489,  33  Sup.  Ct.  245,  where  railroad 
company  established  office  in  foreign  district  for  adjustment  of  claims,  it 
was  amenable  to  process  under  law  of  that  State;  Commercii^l  Mut.  Acci- 
dent Co.  V.  Davis,  213  U.  S.  254/  53  L.  Ed.  786,  29  Sup.  Ct.  445,  where  in- 
surance company  had  outstanding  policies  in  State,  service  upon  doctor 
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sent  to  investigate  and  adjust  loss  is  sufficient  to  give  State  court  jurisdie- 
tion ;  Old  Wayne  Mut.  Life  Ins.  Co.  v.  McDonough,  204  U.  S.  21,  51  L.  Ed. 
361,  27  Sup.  Ct.  236,  ju<fement  of  Pennsylvania  court  against  insurance  cor- 
poration upon  Indiana  contract,  where  service  of  process  was  upon  insur- 
ance commissioner  alone,  was  invalid  ;^Pennsylvania  etc.  Ins.  Co.  v.  Meyer, 
197  iJ.  S.  418,  49  L.  Ed.  816,  26  Sup.  Ct.  483,  upholding  service  of  summons 
within  Stat4  on  resident  director  of  foreign  insurance  as  provided  by  N.  Y. 
Code  Civ.  l*roc.,  §  432,  subd.  3,  so  as  to  confer  Federal  jurisdiction ;  Cable 
v.  United  States  Life  Ins.  Co.,  191  U.  S.  307,  48  L.  Ed.  194,  24  Sup.  Ct.  74, 
holding  where  foreign  insurance  company  voluntarily  accepts  license  from 
another  State,  and  has  been  sued  in  that  State,  fact  that  such  license  is 
subject  to  be  revoked  if  company  should  remove  action  to  Federal  court 
is  no  ground  for  Federal  jurisdiction  of  suit  to  cancel  policy;  Nickerson  v. 
Warren  City  Tank  e<;c.  Co.,  223  Fed.  846,  State  statute  providing  for  ser- 
vice of  proems,  upon  agent  of  foreign  corporation  applies  to  service  of 
prdcess  in  Federal  courts;  Smolik  v.  Philadelphia  etc.  Iron  Co.,  222  Fed. 
150,  jurisdiction  was  acquired  by  State  court  or  Federal  court  in  New  York 
by  personal  service  of  summons  within  State  upon  person  designated, 
though  cause  of  action  did  not  arise  from  transactions  within  State; 
Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102,  134  C.  C.  A.  536, 
foreign  surety  company  executing  bond  to  secure  performance  of  contract 
was  estopped  from  denying  authority  to  do  business  within  State  and  ser- 
vice of  process  upon  commissioner  of  insurance  was  sufficient ;  Courtney  v. 
Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  in  action  against  executor  upon  in- 
debtedness from  testator,  constructive  service  by  attachment  against  non- 
resident corporation  not  doing  business  within  State  for  dividends .  upon 
stock  due  to  executor  was  insufficient  to  give  court  jurisdiction  of  executor, 
though  garnishee  waived  question  of  jurisdiction;  Hill  v.  Empire  State- 
Idaho  Min.  etc.  Co.,  156  Fed.  803,  where  appointment  of  agent  to  receive 
service  of  process  had  not  been  revoked,  valid  service  of  process  could  be 
made,  though  corporation  had  ceased  to  carry  on  business  within  State; 
Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  411,  complainant  suing  as  stock- 
holder of  corporation  cannot  maintain  suit  in  equity  in  Federal  court  unless 
he  was  shareholder  at  time  of  transaction,  and  such  rule  holds  though  such 
fact  not  essential  in  State  from  which  cause  was  removed;  Kibbler  v.  St. 
Louis  etc.  R.  Co.,  147  Fed.  881,  foreign  corporation  which  under  State  law 
is  suable  in  State  courts  only  in  counties  in  which  it  does  business  is  not 
suable  in  Federal  court  in  State  unless  it  does  business  in  some  county  in 
district;  Arkwright  Mills  v.  Aultman  etc.  Mach.  Co.,  128  Fed.  196,  hold- 
ing Mass.  Rev.  Laws,  c.  170,  §§  2,  3,  providing  that  where  nonresident 
brings  action,  d^endant  may  bring  action  against  him  on  demand  that 
judgments  therein  may  be  set  off,  and  providing  for  service  on  attorney  who 
appeared  in  original  action,  is  applicable  to  suit  in  Federal  court  in  Massa- 
chusetts against  foreign  corporation ;  Smith  v.  Empire  State  etc.  Devel.  Co., 
127  Fed.  464^  holding  service  of  process  on  secretary  of  foreign  corporation 
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maintaining  its  principal  place  of  business  in  Washington,  as  authorized 
by  2  Ball.  Codes  Wash.,  §  4875,  is  sufficient  service  to  constitute  due 
process;  United  States  v.  S.  P.  Shotter  Co.,  110  Fed.  2,  holding  corpora- 
tion of  one  State  is  not  for  purpose  of  Federal  jurisdiction  an  inhabitant 
or  resident  of  another  State  in  which  it  has  a  usual  place  of  business ;  Piatt 
V.  Massachusetts  Real  Estate  Co.,  103  Fed.  707,  holding  compliance  of 
f6reign  corporation  with  statute  requiring  appointment  of  resident  attor- 
ney on  whom  to  serve  process  does  not  amount  to  consent  to  be  sued  in 
Federal  court  in  that  district;  Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed. 
742,  holding  where  foreign  railroad  maintaining  office  designated  as  general 
freight  and  passenger  office  in  charge  of  general  agent,  latter  is  agent  upon 
whom  service  may  be  made  under  Colo.  Code  Civ.  Proc,  §  411 ;  McCord 
Lumber  Co.  v.  Doyle,  97  Fed.  23,  24,  38  C.  C.  A.  34,  holding  withdrawal  of 
local  office  by  foreign  corporation  which  contracted  liability,  before  suit 
brought  in  State  court,  does  not  exempt  it  from  personal  judgment  on  ser- 
vice on  president  within  the  State  as  provided  by  Gen.  Stats.  Minn.  1894, 
§  5200 ;  Vulcan  Const.  Co.  v.  Harrison,  95  Ark.  590,  130  S.  W.  584,  foreign 
corporation  transacting  business  within  State  waives  right  to  object  to  ser- 
vice of  process  upon  auditor  where  no  agent  appointed;  Lathrop  v.  Union 
Pac.  R.  Co.,  1  McAr.  (D.  C.)  238,  7  D.  C.  116,  railroad  corporation  chartered 
in  Kansas  not  transacting  business  nor  having  agent  in  district  cannot  be 
sued  in  court  of  district;  Continental  Life  Ins.  etc.  Co.  v.  Hattabaugh,  21 
Idaho,  293,  121  Pac.  84,  statute  requiring  life  insurance  company  transact- 
ing business  within  State  to  lend  money  upon  policy  at  fixed  rate  of  interest 
is  valid;  Old  Wayne  etc.  Assn.  v.  McDonough,  164  Ind.  327,  328,  73  N.  E. 
705,  upholding  Pennsylvania  statute  providing  that  foreign  insurance  com- 
panies shall  stipulate  for  service  of  process  on  insurance  commissioner,  on 
agent  designated  by  company;  Brown-Ketcham  Iron  Wks.  v.  George  B.* 
Swift  Co.,  53  Ind.  App.  646,  100  N.  E.  589,  corporation  transacting  busi- 
ness within  State  cannot  defeat  jurisdiction  obtained  by  service  of  process 
upon  agent  by  showing  withdrawal  of  agent's  authority  to  accept  process, 
unless  another  agent  has  been  designated;  Barricklow  v.  Stewart,  31  Ind. 
App.  451,  68  N.  E.  317,  holding  failure  of  foreign  surety  company's  agent 
to  comply  with  Burns'  Rev.  Stats.  1901,  §  3453,  providing  that  agents  of 
foreign  corporations  shall  deposit  in  clerk's  office  of  county  in  which  they 
propose  doing  business  their  power  of  attorney,  ddes  not  render  bond  given 
by  him  invalid  y  State  v.  Pennsylvania  Steel  Co.,  123  Md.  218,  91  Atl.  138, 
agent  of  foreign  steel  corporation  transacting  business  within  State  had  im- 
plied authority  to  receive  service  of  summons  in  action  for  damages  caused 
by  negligence  in  erection  of  steel  bridge;  Central  of  Georgia  Ry.  Co.  v. 
Eichberg,  107  Md.  373,  14  L.  B.  A.  (N.  S.)  389,  68  Atl.  694,  service  of 
process  upon  soliciting  agent  of  foreign  railroad  corporation  transacting 
business  within  State  was  sufficient;  Scollard  v.  American  Felt  Co.,  194, 
Mass.  131,  80  N.  E.  235,  statute  requiring  foreign  corporation  transacting 
business  within  State  to  pay  tax  and  authorizing  service  of  process  by  leav- 
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ing  attested  copy  at  corporation's  place  of  business  is  valid;  Bruning  v. 
Brotherhood  Ace.  Co.,  191  Mass.  116,  77  N;  E.  711,  upholding  statute  pro- 
viding for  service  of  summons  on  foreign  insurance  companies  by  service 
on  state  auditor;  Aldrich  v.  Blatchford,  175  Mass.  371,  56  N.  E.  701,  up- 
holding Pub.  Stats.,  c.  164,  §§2,  4,  relative  to  nonresident  who  cannot  be 

^  found  to  serve  process  and  who  brings  action ;  Showen  v.  J.  L.  Owens,  158 
Mich.  333,  183  Am.  St.  Rep.  376, 122  N.  W.  645,  service  of  attachment  upon 
resident  agent  of  foreign  corporation  gives  jurisdiction,  and  corporation  is 
estopped  to  deny  compliance  with  laws  authorizing  transaction  of  business 
within  State ;  W.  J.  Armstrong  Co.  v.  New  York  Cent.  etc.  R.  Co.,  129  Minn. 
109,  151  N.  W.  918,  service  of  summons  upon  soliciting  freight  agent  was 
binding  upon  foreign  corporation  where  cause  of  action  arose  out  of  ship- 
ment of  freight;  State  v.  Grimm,  239  Mo.  159,  143  S.  W.  490,  service  of 
process  upon  superintendent  of  insurance  in  action  against  foreign  insur- 
ance company  doing  business  within  State  by  nonresident  beneficiary  upon 
accident  policy  issued  by  another  State  and  where  cause  of  action  accrued 
in  another  State  gives  State  court  jurisdiction ;  State  v.  Vandiver,  222  Mo. 
228,  231,  233,  121  S.  W.  50,  52,  statute  prohibiting  issuance  of  renewal 
license  to  insurance  corporation  paying  salary  over  fifty  thousand  dollars 

Ito  one  person  was  valid;  State  v.  Insurance  Co.,  71  Neb.  325,  99  N.  W.  38, 
statute  requiring  reciprocal  tax  and  license  fee  from  foreign  insurance  com- 
pany is  valid ;  Erie  R.  Co.  v.  Van  Allen,  76  N.  J.  L.  121,  69  Atl.  484,  ser- 
vice of  process  upon  local  freight  agent  of  foreign  corporation  having  no 
express  authority  to  receive  service,  no  general  charge  over  corporate  con- 
cerns and  no  connection  with  transaction  out  of  which  cause  of  action 
arose,  is  not  binding ;  United  States  v.  Grief  en,  70  N.  J.  L.  124,  56  AtL  120, 
tnpholding  statute  providing  for  service  of  summons  on  foreign  corporations 
by  delivery  to  insurance  commissioner;  Hunter  v.  Mutual  Reserve  etc.  Ins. 
Co.,  184  N.  Y.  144,  76  N.  E.  1074,  where  North  Carolina  statute  relating  to 
foreign  insurance  companies  provided  that  insurance  commissioner  should 
be  its  attorney  to  receive  service  of  summons,  and  that  power  should  be 
irrevocable  so  long  as  liability  existed,  revocation  was  effective  where  New 
York  citizens  took  out  policies  after  revocation  and  who  thereafter  assigned 
claims  to  citizens  of  North  Carolina ;  Whitehurst  v.  Kerr,  153  N.  C.  78,  68 
S.  E.  913,  service  of  process  upon  bookkeeper  of  foreign  corporation  en- 
gaged in  bridge  building  ^thin  State  was  sufficient ;  Fisher  v.  Traders'  Mut. 
Life  Ins.  Co.,  136  N.  C.  223,  48- S.  E.  669,  upholding  Pub.  Laws  1901,  p.  66, 
c.  5,  requiring  foreign  corporations  doing  business  in  State  to  have  agent 

^  in  State  to  receive  service  of  summons,  or  if  no  agent  appointed,  process 
to  be  served  on  secretary  of  corporation  commission ;  Hale  v.  St.  Louis  etc. 
R.  Co.,  39  Okl.  196,  Ann.  Oaa.  1916D,  907,  L.  R.  A.  19150,  644, 134  Pac.  950, 
foreign  corporation  refusing  to  comply  with  statutory  requirement  of  filing 
articles  of  incorporation  and  appointing  agent  to  receive  service  of  process, 
cannot  avail  itself  of  statute  of  limitations;  Nelson  v.  Deming  Inv.  Co.,  21 
OkL  614,  96  Pac.  743,  under  statute  suit  may  be  brought  to  quiet  title  to 
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land  in  one  connty  and  smnmons  may  be  served  upon  agent  of  foreign  cor- 
poration in  another  county;  Cunningham  v.  Klamath  Lake  R.  Co.,  54  Or. 
21,  101  Pac.  1099,  under  statute  requiring  foreign  corporation  to  appoint 
resident  attorney  to  accept  service  of  process,  action  for  personal  injury 
inflicted  in  another  State 'may  be  brought  in  county  where  attorney  resides; 
Multnomah  Lumber  etc.  Co.  v.  Weston  Basket  etc.  Co.,  54  Or.  29,  102  Pac. 
1,  voluntary  appearance  by  attorney  of  foreign  corporation  confers  juris- 
diction without  statement  of  fact  that  corporation  was  transacting  business 
within  State;  McSwain  v.  Adams  Grain  etc.  Co.,  93  S.  C.  Ill,  113,  Ann. 
Gas.  1914D,  981,  76  S.  E.  120,  121,  service  of  process  upon  soliciting  agent 
of  foreign  corporation  was  sufiicient;  Abbeville  Electric^etc.  Co.  v.  Western 
Elec.  S.  Co.,  61  S.  C.  372,  39  S.  E.  563,  holding  under  Code  Civ.  Proc,  §  155, 
as  amended  by  act  of  March  20,  1899,  service  on  traveling  salesman  •of 
foreign  corporation  who  had  no  place  of  business,  property,  or  agent  here, 
is  valid  when  salesman  visited  State  in  relation  to  transaction  out  of  which 
suit  arose ;  American  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  5S3,  9  L.  R.  A. 
(N.  S.)  1176, 108  N.  W.  17,  foreign  corporation  cannot  maintain  action  upon 
contract  made  within  State  unless  it  has  fully  complied  with  statutory  re- 
quirement of  filing  articles  of  incorporation  and  appointing  agent  to  receive 
service  of  process  before  contract  was  made;  National  Mercantile  Co.  v. 
Mattson,  45  Utah,  163, 143  Pac.  226,  statute  requiring  deposit  to  be  made  by 
foreign  building  and  loan  associations  before  transacting  business  within 
State  is  valid;  Standard  Oil  Co.  v.  Commonwealth,  104  Va.  685,  52  S.  E. 
390,  applying  principle  to  statute  imposing  license  fee  on  foreign  corpora- 
tions authorized  to  exercise  powers  of  transportation  company;  dissenting 
opinion  in  Raher  iL  Raher,  150  Iowa,  549,  Ann.  Qas.  1912D,  680,  35  L.  R.  A. 
(N.  S.)  292,  129  N.  W.  507,  majority  holding  that  statutory  provision  au- 
thorizing personal  service  of  summons  without  State  upon  defendant  resi- 
dent in  State  is  invalid;  dissenting  opinion  in  Security  etc.  Ins.  Co.  v. 
Prcwitt,  202  U.  S.  261,  265,  50  L.  Ed.  1020,  1021,  26  Sup.  Ct.  6}9,  majority 
upholding  Kentucky  statute  to  effect'  that  if  foreign  insurance  company 
removes  suit  to  Federal  court,  its  license  to  do  business  in  state  shall  be 
revoked,  and  affirming  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  327,  83 
S.  W.  612;  Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall.  81,  20  L.  Ed.  358, 
where  State  permitted  railroad  to  extend  through  its  territory  by  re-enact- 
ing corporation's  charter,  no  new  •corporation  was  created  and  old  oiie  re- 
sponsible for  damages  on  entire  line ;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
539,  540,  24  L.  Ed.  151,  statute  that  secretary  should  revoke  and  cancel 
license  of  foreign  corporations  transferring  suits  to  Federal  courts,  is 
within  the  powers  of  ft  State;  Ex  parte  Schollenberger,  96  U.  S.  376,  24 
L.  Ed.  864,  where,  in  accordance  with  State  law,  foreign  company  filed  a 
stipulation  agreeing  that  process  might  be  served  on  resident  agent,  process 
of  Circuit  Court  so  served  gave  jurisdiction;  Baltimore  etc.  R.  R.  Co.  v. 
Koontz,  104  U.  S.  10,  26  L.  Ed.  644,  although  corporation  of  another  State 
is  suable  where  business  is  done  if  laws  make  provision  to  that  efiEecti  suit 
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may  be  removed  to  Federal  court  sitting  in  that  State;  New  England  Mut. 
Life  Ins.  Co.  v.  Woodworth,  111  U.  S.  146,  28  L.  Ed.  381,  4  Sup.  Ct.  367, 
life  insnranee  policy  payable  in  State  where  company  transacts  business 
and  is  subjcfct  to  process  of  courts,  is  assets  for  purpose  of  administration ; 
Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S.  118,  SO  L.  Ed.  346,  7  Sup. 
Ct.  112,  statute  requiring  foreign  insurance  corporations  to  pay  tax  equal 
to  that  required  by  States  of  their  domiciles  of  N^w  York  insurance  corpo- 
rations is  valid  and  constitutional;  Pembina  Min.  Co.  v.  Pennsylvania, 
126  U.  S.  186,  31  L.  Ed.  662,  8  Sup.  Ct.  739,  State  may  grant  privilege  to 
foreign  corporation  conditional  upon  payment  of  license  tax  and  fix  sum 
according  to  authorized  capital  of  corporation;  In  re  Louisville  Under- 
writers, 134  U.  S.  493,  33  L.  Ed.  994,  10  Sup.  Ct.  689,  agent  of  foreign  cor- 
poration upon  whom  legal  service  might  be  made  in  action  at  law  may  also 
be  served  in  action  in  admiralty;  New  York  etc.  R.  R.  v.  Estill,  147  U.  S. 
608,  37  L.  Ed.  301,  13  Sup.  Ct.  461,  corporation  doing  business  in  State 
presumed  to  have  assented  to  statute  governing  foreign  corporations;  Ash- 
ley V.  Ryan,  163  U.  S.  442,  38  L.  Ed.  777,  14  Sup.  Ct.  866,  charge  of  per- 
centage on  authorized  stock  of  railroad  company  as  fee  for  filing  articles 
of  consolidation  is  not  a  tax  on  interstate  commerce;  Hooper  v.  California, 
155  U.  S.  662,  39  L.  Ed.  299,  16  Sup.  Ct.  209,  provision  of  California  Penal 
Code  making  it  a  misdemeanor  to  procure  insurance  for  a  foreign  company 
which  had  not  filed  bond  required  by  State  laws  is  constitutional;  Con- 
necticut Mutual  Life'  Ins.  Co.  v.  Spratley,  172  U.  S.  613,  43  L.  Ed.  572,  19 
Sup.  Ct.  312,  service  of  process  upon  agent  of  corporation  in  accordance 
with  State  la;^,  valid;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  Ry.  Co.,  21 
Blatchf.  Ill,  13  Fed.  369,  Federal  court  has  jurisdictioif  over  suit  brought 
against  a  Canadian  corporation  doing  business  in  New  York,  where  process 
was  served  on  agent  as  provided  by  New  York  statute;  In  re  Comstock,  3 
Sawy.  221,  Fed.  Cas.  3078,  where  foreign  corporation  failed  to  comply  with 
statute  reqiyring  the  appointment  of  an  agent  upon  whom  process  may  be 
served,  it  could  not  contract  or  sue  within  State ;  Fonda  v.  British- American 
Assur.  Co.,  9  Fed.  Cas.  364,  resolution  of  foreign  corporation  authorizing 
agent  to  acknowledge  service  of  process  is  an  agreement  for  a  constructive 
presence  of  corporation ;  Williams  v.  Empire  Transp.  Co.,  29  Fed.  Cas.  1364, 
foreign  corporation  which  by  State  law  is  amenable  to  process  of  State 
courts  is  "found"  within  State  judiciary*  act,  and  may  be  sued  in  Federal 
courts;  Hayden  v.  Androscoggin  Mills,  1  Fed.  95,  nonresident  trading  cor- 
poration may  be  sued  in  Circuit  Court  for  district  of  Massachusetts;  Runkic 
V,  Lamar  Ins.  Co.,  2  Fed.  12,  foreign  insurance  company  amenable  to  process 
of  State  court  under  local  statute  is  subject  to  jurisdiction  of  Federal  court 
sitting  in  same  State;  Carstairs  v.  Mechanics  &  Traders'  Ins.  Co.,  13  Fed. 
824,  service  of  process  of  United  States  court  sitting  in  Maryland  upon 
agent  of  a  foreign  corporation,  in  accordance  with  State  statute,  is  valid; 
United  States  v.  American  Bell  Telephone  Co.,  29  Fed.  34,  36,  where  local 
statute  provides  for  suits  against  nonresident  corporations  in  a  reasonable 
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and  proper  manner,  they  may  be  sned  in  either  State  or  Federal  eoorts; 
Zambrino  v.  Galveston  ete.  By.  Co.,  38  Fed.  452,  under  Texas  statute,  rail- 
way company  may  be  sued  in  Federal  court  outside  of  district  where  prin- 
cipal office  is  located;  Consolidated  Store  Service  Co.  v.  Lamson  C.  S.  S. 
Co.,  41  Fed.  835,  a  foreign  corporation  agreeing  to  accept  service  upon 
resident  agent  waives  right  to  be  sued  in  Federal  court  only  in  district  of 
which  it  is  an  inhabitant;  Van  Dresser  v.  Oregon  Ry.  &  Nav.  Co.,  48  Fed. 
205,  to  the  same  point;  Chapman  v.  Alabama  G.  S.  R.  R.  Co.,  59  Fed.  371, 
State  law  authorizing  suit  against  nonresident  corporations  doed  not  de- 
prive corporation  of  right  to  remove  suit  to  United  States  court ;  Dinzy  v. 
Illinois  Cent.  R.  R.  Co.,  61  Fed.  53,  service  upon  station  agent  in  accord- 
ance with  State  statute  vests  Federal  court  with  jurisdiction  in  suit  against  ^ 
railroad ;  Toumans  v.  Minnesota  Title  Ins.  &  Trust  Co.,  67  Fed.  284,  a  non- 
resident may  institute  suit  the  same  as  a  citizen;  Mooney  v.  Buford  etc. 
Mfg.  Co.,  72  Fed.  38,  41, 18  C.  C.  A.  421,  foreign  corporation  which  has  com- 
plied with  requirement^  of  State  may  be  sued  upon  contracts  of  insurance 
made  and  payable  in  other  States;  Sparks  v.  National  Masonic  Ace.  Assn., 
73  Fed.  286,  where  corporation  failed  to  file  appointment  of  officer  to  be 
served  with  process,  officer  transacting  business  in  State  may  be  served; 
Equitable  Life  Ins.  Co.  v.  Vogel,  76  Ala.  448,  62  Am.  Bep;  846,  executor 
of  person  domiciled  in  State  may  sue  foreign  insurance  corporation  having 
an  office  and  doing  business  in  State ;  Phenix  Ins.  Co.  v.  Burdett,  112  Ind. 
205,  13  N.  E.  705,  statute  requiring  agents  of  foreign  insurance  companies 
to  retain  money  of  corporation  coming  into  their  possession  until  adjust- 
ment of  losses  is  constitutional;  State  v.  Insurance  Co.  of  North  America, 
115  Ind.  265,  17  N.  E.  578,  State  tax  or  license  fee  exacted  from  foreign 
insurance  corporations  is  valid;  German  Ins.  Co.  v.  Hall,  1  Kan.  App.  46, 
41  Pac.  70,  insurance  company  conclusively  presumed  to  have  assented  to 
requirements  of  statute ;  Gravely  v.  Southern  Ice  Machine  Co.,  47  La.  Ann. 
392,  16  South.  868,  service  of  process  may  be  made  on  president  of  foreign 
corporation  temporarily  within  State;  Gillespie  v.  Commercial  Mutual 
Marine  Ins.  Co.,  12  Gray,  203,  71  Am.  Dec.  745,  service  upon  inhabitant 
of  State  who  issued  policy  is  good,  although  no  longer  an  agent  of  the 
company;  National  Bank  v.  Huntington,  129  Mass.  448,  449,  a  railroad 
incorporated  in  another  State  may  be  summoned  as  trustee  by  service  upon 
treasurer  in  State  where  action  is  brought;  Wilson  v.  Martin- Wilson  Fire 
Alarm  Co.,  149  Mass.  27,  28,  20  N.  E.  318,  319,  letters  patent  belonging  to* 
a  foreign  corporation  may  be  reached  by  creditor  where  process  is  served 
in  accordance  with  statute;  Reyer  v.  Odd  Fellows  etc.  Assn.,  157  Mass. 
372,  373,  84  Am.  St.  Rep.  292,  298,  32  N.  E.  471,  472,  statute  providing  for 
service  of  process  upon  foreign  insurance  corporations  valid;  Hartford 
Fire  Ins.  Co.  v.  Raymond,  70  Mich.  502,  38  N.  W.  482,  State  insurance  laws 
valid  and  commissioner  authorized  to  revoke  license  in  accordance  there- 
with; McNichol  V.  United  States  Mercantile  Rept.  Agency,  74  Mo.  473, 
IV— «» 
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serviee  of  process  on  officer  of  nonresident  corporation,  in  accordance  with 
statute,  has  the  effect  of  personal  service ;  Daggs  v.  Orient  Life  Ins.  Co.,  136 
Mo.  391,  398,  58  AnL  St.  Rep.  641,  646,  35  L.  R.  A.  229,  231,  38  S.  W.  86, 
88,  State  law  providing  that  defendant  may  not  deny  that  property  was 
worth  full  amount  insured  at  time  of  issuing  policy  is  valid;  March  v. 
Eastern  R.  R.  Co.,  40  N.  H.  582,  583,  77  Am«  Dec.  750,  where  authorized 
attorney  was  served  and  appeared;  Gihhs  v.  Queen  Ins.  Co.,  63  N.  T.  131, 
service  of  summons  on  attorney  appointed  hy  British  corporation  for  that 
purpose,  as  required  by  State  law,  is  valid ;  Pringle  v.  Woolworth,  90  N.  Y. 
509,  judgment  valid  where  summons  was  served  upon  insurance  commis- 
sioner in  accordance  with  State  law;  New  York  Life  Ins.  Co.  v.  Best,  23 
Ohio  St.  113,  nonresident  corporations  treated  for  purposes  of  suit  as 
corporations  of  State;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  639, 
State  may  tax  gross  receipts  of  express  and  telegraph  companies  operating 
within  State;  Bank  of  British  Columbia  v.  Page,  6  Or.  434,  contract  made 
by  foreign  corporation  before  complying  with  requirements  of  State  laws 
is  void  as  to  third  parties ;  Commonwealth  v.  New  York,  L.  E.  &  W.  R.  R. 
Co.,  129  Pa.  St.  476,  15  Am.  St.  Rep.  727,  18  Atl.  413,  State  had  right  to 
impose  condition  that  corporations,  domestic  or  foreign,  should,  upon  pay- 
ment of  interest  on  corporate  bonds,  deduct  amount  of  State  tax  and  pay 
same  to  State;  Lasher  v.  Stimson,  145  Pa.  St.  35,  23  Atl.  552,  where  non- 
resident corporation  had  not  complied  with  conditions  of  State  law,  person 
acting  as  their  agent  became  x>ersonally  liable  on  contract;  Life  Ins.  Co. 
v.  Spratley,  99  Tenn.,327,  328,  44  L.  R.  A.  444,  42  S.  W.  146,  Tennessee 
statute  authorizing  service  of  process  on  agent  of  foreign  corporations,  con- 
stitutional; Osborne  v.  Shawmut  Ins.  Co.,  51  Vt.  282,  condition  of  statute 
is  a  valid  and  binding  agreement;  State  v.  Doyle,  40  Wis.  197,  22  Am.  Rep. 
701,  statute  authorizing  issue  of  license  to  nonresident  corporations  only 
on  condition  of  their  filing  agreement  not  to  remove  suits  to  Federal  courts, 
is  valid;  dissenting  opinion  in  New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ. 
App.)  41  S.  W.  688,  majority  holding  statute  imposing  penalty  upon  life  and 
health  insurance  companies  failing  to  pay  policies  within  time  specified,  un- 
constitutional ;  St.  Louis  V.  Wiggins  Ferry  Co.,  11  Wall.  429,  20  L.  Ed.  194, 
holding  city  could  not  tax  ferry-boats  having  city  as  one  of  their  termini; 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  108,  110,  42  L.  Ed.  967,  968,  18 
Sup.  Ct.  529,  530,  existence  of  such  statute  not  essential  to  jurisdiction  of 
United  States  Circuit  Courts;  Ehrman  v.  Teutonia  Ins.  Co.,  1  McCrary, 
128,  129,  1  Fed.  476,  477,  failure  to  observe  statutory  requirements  subjects 
nonresident  corporations  to  penalties  proscribed,  but  does  not  invalidate 
policies  to  prejudice  of  policy-holder;  St.  Louis  Wire-Mill  Co.  v.  Consoli- 
dated Barb- Wire  Co.,  32  Fed.  804,  it  is  for  Federal  court  to  determine 
whether  nonresident  corporation  has  transacted  business  in  State  or  has 
an  agent  therein  upon  whom  service  may  be  made;  Chattanooga  R.  &  C. 
R.  R.  Co.  V.  Evans,  66.  Fed.  814,  14  C.  C,  A.  116,  noncompliance  with  con- 
ditions by  foreign  corporation  does  not  invalidate  a  purchasei  but  merely 
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subjects  offender  to  preseribed  punishment;  Barber  Asphalt  Paving  Co. 
V.  New  Orleans,  41  La.  Ann.  1017,  6  South.  794,  debts  due  foreign  cor- 
porations by  residents  of  State  cannot  be  taxed;  Hobbs  v.  Manhattan  Ins. 
Co.,  56  Me.  421,  96  Am.  Dec.  474,  conditions  prescribed  by  State  law  do  not 
prohibit  foreign  corporation  from  removing  suit  to  Federal  court;  Gibson 
V.  Manufacturers'  Ins.  Co.,  144  Mass.  82,  10  N.  E.  732,  service  on  agent 
whom  plaintiff  believed  to  be  qualified  valid;  Dodge  v.  Minnesota,  13  Minn. 
460,  as  to  whether  corporation  might  remove  case  from  State  to  Federal 
court;  National  Fire  Ins.  Co.  v.  Chambers,  53  N.  J.  Eq.  478,  32  Atl.  667, 
as  to  jurisdiction  in  case  of  foreign  attachment;  Wright  v.  Lee,  2  S.  D. 
609,  51  N.  W.  710,  acts  of  foreign  corporations  are  not  void,  although 
requirements  of  State  law  have  not  been  complied  with ;  Randall  v.  Collins, 
58  Tex.  232,  parol  evidence  admissible  to  show  fraud  in  sheriff's  return; 
Baltimore  &  Ohio  R.  R.  Co.  v.  Pittsburgh,  W.  &  K.  R.  R.  Co.,  17  W.  Va. 
878,  in  action  to  condemn  property  f«r  use  of  railroad;  dissenting  opinion 
in  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S.  126,  SO  L.  Bd.  349, 
7  Sup.  Ct.  116,  majority  upholding  New  York  act  of  1865,  relating  to  foreign 
insurance  companies. 

Distfnguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  35,  54 
L.  Ed.  369,  30  Sup.  Ct.  190,  statute  requiring  telegraph  company  engaged 
in  interstate  commerce  to  pay  fee  before  engaging  in  locial  business  in 
Kansas  is  invalid;  Home  Ins.  Co.  v.  Morse,  20  Wall.  456,  22  L.  Ed.  370, 
holding  statute  requiring  foreign  corporation  to  agree  not  to  remove  suits 
to  Federal  courts,  unconstitutional;  St.  Clair  v.  Cox,  106  U.  S.  356,  357, 
27  L.  Ed.  226,  1  Sup.  Ct.  359,  360,  service  of  process  upon  officer  of  foreign 
corporation  casually  within  the  State  not  a  proper  service  under  State 
law ;  Barron  v.  Bumside,  121  U.  S.  200,  30  L.  Ed.  92^  7  Sup.  Ct.  936,  Iowa 
statute  requiring  stipulation  not  to  remove  certain  suits  to  Federal  courts, 
invalid ;  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  207,  36  L.  Ed.  945,  13 
Sup.  Ct.  46,  to  the  same  point ;  Wilson  v.  Seligman,  144  U.  S.  45,  36  L.  Ed. 
839,  12  Sup.  Ct.  542,  liability  of  stockholder^,  under  State  statute,  upon 
judgment  against  corporation  does  not  extend  to  residents 'of  other  States; 
Goldey  v.  Morning  News,  156  U.  S.  522,  39  L.  Ed.  518,  15  Sup.  Ct.  561, 
corporation  not  incorporated  nor  doing  business  nor  having  agent  in  State 
in  which  suit  is  brought  does  not  waive  right  to  object  to  jurisdictioti 
by  special  appearance  for  purpose  of  removing  cause;  Blake  v.  McClung, 
172  U.  S.  255,  43  L.  Ed.  438,  19  Sup.  Ct.  171,  statute  permitting  foreign 
corporations  to  carry  on  business  in  State,  but  providing  that  resident 
creditors  shall  have  priority  in  distribution  of  assets,  is  unconstitutional; 
Pomeroy  v.  New  York  &  N.  H.  R.  R.  Co.,  4  Blatchf.  122,  Fed.  Cas.  11,261, 
provisions  of  Federal  judiciary  act  requiring  civil  suit  to  be  brought  in 
distiict  of  which  defendant  is  an  inhabitant  cannot  be  modified  or  changed 
by  State  law ;  Hartford  Fire  Ins.  Co.  v.  Doyle,  6  Biss.  464,  Fed.  Cas.  6160, 
granting  injunction  restraining  forfeiture  of  corporation's  license,  State 
law  requiring  such  forfeiture  when  nonresident  corporation  should  remove 
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salt  to  Federal  court;  Stillwell  v.  Empire  Fire  Ins.  Co.,  23  Fed.  Cas.  91, 
State  .law  legalizing  service  of  process  on  agent  of  foreign  corporation 
cannot  make  corporations  "inhabitants'"  of  State  or  "found"  within  it  so 
as  to  give  Federal  court  jurisdiction;  Boston  Electric  Co.  v.  Electric  Gas- 
Lighting  Oo.,  23  Fed.  839,  in  ihe  absence  of  State  law  authorizing  service 
of  process  on  agent  of  nonresident  corporation,  such  service  could  not 
give  Federal  court  jurisdiction;  United  States  Graphite  Co.  v.  Pacific 
Graphite  Co.,  68  Fed.  444,  service  of  process  upon  ofl&cer  of  nonresident 
corporation,  who  is  casually  within  State,  insufficient  to  confer  jurisdiction ; 
Reimers  v.  Seatco  Mfg,  Co.,  70  Fed.  575,  SO  L.  R.  A.  366,  17  C.  C.  A.  228, 
State  court  had  no  jurisdiction  in  rem  to  pronounce  judgment  in  favor  of 
a  nonresident  against  nonresident  corporation,  by  garnishment  of  a  debt 
due  from,  another  foreign  corporation,  not  payable  within  State;  Metro- 
politan Life  Ins.  Co.  v.  M'Nall,  81  Fed.  896,  State  insurance  superintendent 
could  not  revoke  license  of  insurance  company  for  refusal  to  pay  alleged 
loss  until  legality  of  claim  had  been  adjudicated;  State  v.  Woodruff  Sleeps 
ing  Coach  Co.,  114  Ind.  157,  15  N.  E.  816,  State  cannot  tix  earnings  of 
sleeping-car  company  engaged  in  interstate  commerce;  Commonwealth  v. 
East  Tennessee  Coal  Co.,  97  Ky.  242,  30  S.  W.  609,  State  cannot  require  a 
foreign  corporation  to  surrender  its  right  to  sue  in  Federal  courts  as 
condition  to  permission  to  transact  business  in  State;  Smith  v.  Mutual  Life 
Ins.  Co.,  14  Allen,  340,  foreign  corporation  appearing  as  required' by  stat- 
ute may  still  plead  want  of  jurisdiction  of  subject  matter  or  that  Teraedy 
is  not  within  powers  of  court;  Rothrock  v.  Dwelling-House  Ins.  Co.,  161 
Mass.  425,  42  Am.  St.  Rep.  420,  23  L.  R.  A.  868,  37  N.  E.  207,  where  cor- 
poration had  not  filed  stipulation  required  by  statute,  there  could  be  no 
valid  service  of  process;  McNaughton  v.  McGirl,  20  Mont.  128,  63  Am.  St. 
Rep.  612,  38  L.  R.  A.  369,  49  Pac.  652,  statute  of  Montana  affecting  non- 
resident corporations  is  void  as  to  corporations  engaged  in  interstate  com- 
merce ;  Plimpton  v.  Bigelow,  93  N.  Y.  599,  shares  of  nonresident  corporation 
cannot  be  attached  by  leaving  copy  of  attachment  and  notice  with  resident 
secretary;  Caldwell  v.  Armour,  1  Penne.  (Del.)  545,  43  Atl.  518,  statute 
prescribing  a  different  mode  of  service  of  summons  upon  agents  of  nonresi- 
dent corporations  is  repugnant  to  the  Federal  Constitution. 

Validity  of  statute  designating  particular  kind  of  agent  of  foreign  cor- 
poration on  whom  process  may  be  served.  Note,  Ann.  Gas.  1916£t 
339. 

Validity  of  statute  requiring  foreign  corporation  to  appoint  resident 
agent  for  service  of  process.    Note,  6  Aim.  Oas.  4^,  43. 

Statute  requiring  foreign  corporation  to  grant  irrevocable  power  of 
attorney  to  State  official  to  accept  service  of  summons  as  applicable 
to  nonresident  suitor.    Note,  13  Ann.  Gas.  54. 

Who  is  * 'agent"  within  statute  providing  for  service  of  process  on 
agent  of  foreign  corporation.    Note,  19  Ann.  Gas.  203. 
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Who  may  be  served  with  process  in  suit  against  foreign  eorporaiion. 
Note,  23  L.  E.  A.  491. 

Service  of  process  constituting  due  process  of  law.  Note,  50  L.  B.  A. 
578,  589,  590,  594. 

Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  L.  E.  A.  (N.  S.) 
558. 

Corporations  azlBting  only  by  virtne  of  a  law  of  a  State  caxmot  be  deemed 
to  pass  penonally  beyond  the  limits  of  that  State. 

Approved  in  Williams  v.  Metropolitan  St.  R.  Co.,  68  Kan.  22,  64  L.  B.  A. 
794,  74  Pac.  602,  foreign  corporation,  being  "out  of  the  State"  within  mean- 
ing of  Code,  §  21,  cannot  take  advantage  of  statute  of  limitations ;  United 
States  Express  Co.  v.  Hurlock,  120  Md.  114,  Ann.  Gsui.  1915A,  566,  87  Atl. 
836,  provisions  of  statute  relating  to  attachment  do  not  authorize  seizure 
and  sale  of  stock  of  foreign  corporation  owned  by  nonresident,  where  stock 
is  not  within  State;  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  460,  36  L.  Ed. 
771,  12  Sup.  Ct.  937,  under  act  of  Congress,  a  corporation  cannot  be  com- 
pelled to  answer  in  United  States  Circuit  Court  in  a  State  other  than 
State  of  incorporation ;  St.  Louis  Nat.  Bank  v.  Allen,  2  McCrary,  94,  5  Fed. 
552,  for  purposes  of  jurisdiction,  national  bank  is  regarded  as  citizen  of 
State  of  its  establishment  or  location;  United  States  v.  Southern  Pacific 
R.  R.  Co.,  49  Fed.  302,  to  the  same  point;  Reimers  v.  Seatco  Mfg.  Co.,  70 
Fed.  577,  30  L.  R.  A.  867,  17  C.  C.  A.  228,  residence  of  corporation  is  ex- 
clusively in  State  creating  it;  Ducat  v.  Chicago,  48  111.  175,  95  Am,  Dec. 
531,  foreign  insurance  corporations  not  citizens  within  meaning  of  Federal 
Constitution;  Elston  v.  Piggott,  94  Ind.  17,  although  not  citizens  of  United 
States,  in  a  strict  sense,  corporations  are  entitled  to  transact  business  until 
forbidden  by  statute;  Boston  Investment  Co.  v.  Boston,  158  Maiss.  463,  33 
N.  E.  581,  for  jurisdictional-  purposes,  corporation  regarded  as  citizen  of 
State  under  which  it  holds  charter;  Plimpton  v.  Bigelow,  93  N.  Y.  598,  to 
the  same  point;  Baltimore  &  Ohio  R.  R.  Co.  v.  Cary,  28  Ohio  St.  218,  a 
foreign  corporation,  by  leasing  and  operating  domestic  railroad,  does  not 
thereby  become  a  citizen  of  State  in  which  road  is  situated;  Insurance  Co. 
of  North  America  v.  Commonwealth,  87  Pa.  St.  182,  30  Am.  Rep.  354,  law 
taxing  insurance  companies  upon  premiums  received  within  or  without  the 
State,  is  valid ;  dissenting  opinion  in  Wilson  v.  Martin-Wilson  Fire  Alarm 
Co.,  151  Mass.  527,  8  L.  R.  A.  313,  24  N.  E.  788,  arguendo. 

If  a  mistake  be  made  in  tbe  name  of  a  def endiuit,  and  he  falls  to  plead  it 
in  abatement,  the  Judgment  binds  him,  and  evidence  that  it  was  an  erroneons 
name,  is  admissible  in  a  subsequent,  snit  thereon. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  395,  58  L.  Ed.  1369,  34  Sup. 
Ct.  779,  summons  by  publication  and  mailing  in  foreclosure  suit  did  not 
deprive  defendant  of  property  without  due  process  because  name  "Geilfuss" 
was  misspelled  "Gailfus8"|  Brun  v.  Ivins,  154  Cal.  20,  129  Am.  St.  Bep. 
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137,  96  Pac.  877,  plaintiff  in  this  action  failing  to  set  up  defense  of  mis- 
nomer in  action  on  promissory  note  is  concluded  by  judgment;  Kavanagh 
V.  Hamilton,  53  Colo.  167, 125  Pac.  517,  decree  as  to  ownership  of  property 
cannot  be  impeached  on  collateral  attack  fifteen  years  later  because  plain- 
tiff's name  "Georgie"  was  spelled  without  an  "i"  in  return  of  service  of 
summons;  Burlington  etc.  R.  R.  Co.  v.  Burch,  17  Colo.  App.  497,  69  Pac. 
7,  where  A  B  railroad  owned  and  operated  road  on  which  damage  done, 
and  it  was  called  the  B  road  in  State  where  damage  done,  though  that  was 
not  its  name,  and  it  was  sued  and  defended  under  such  name,  judgment 
against  B  was  binding  against  A  B  road;  Jones  v.  Union  Pac.  R.  Co.,  84 
Neb.  124,  120  N.  W.  947,  person  seeking  to  enjoin  enforcement  of  judg- 
ment against  property  upon  ground  that  it  was  entered  against  person  of 
another  name  must  show  that  he  was  not  party  sued  and  served  with 
process;  El  Capitan  Land  etc.  Co.  v.  Lees,  13  N.  M.  412,  86  Pac.  927,  in 
action  on  judgment  recovered  in  another  State  against  corporation  by 
erroneous  name,  misnomer  is  no  defense,  and  could  only  be  defense  by  way 
of  abatement  in  first  action;  McGhee  v.  Romatka,  19  Tex.  Civ.  401,  47 
S.  W.  293,  holding  where  judgment  is  rendered  against  infant  in  wrong 
name  and  afterward,  on  attaining  majority,  he  files  application  in  correct 
name  to  vacate  it,  which  is  denied  because  he  is  a  stranger  to  proceedings, 
judgment  denying  application  is  conclusive;  McGhee  v.  Romatka,  92  Tex. 
43,  45  S.  W.  554,  holding  where  minor  is  sued  under  wrong  name  and  em- 
ploys counsel  who  files  answer  and  court  appoints  guardian  ad  litem,  judg- 
ment cannot  be  collaterally  attacked;  L'Engle  v.  Florida  Central  &  W.  R. 
R.  Co.,  21  Fla.  357,  holding  execution  invalid  in  the  absence  of  proof  show- 
ing the  real  defendant  meant;  Pond  v.  Ennis,  69  111.  345,  347,  infant  sued 
by  wrong  name,  not  taking  advantage  by  plea  in  abatement,  is  bound  by 
judgment;  Bloomfield  R.  R.  Co.  v.  Burress,  82  Ind.  84,  defendant,  failing 
to  plead  misnomer,  bound  by  judgment;  Vogel  v.  Brown  Township,  112 
Ind.  300,  2  Am.  St.  Rep.  188,  14  N.  E.  78,  this  applies  where  a  political 
corporation  is  defendant;  Wilson  v.  Baker,  52  Iowa,  427,  3  N.  W.  485, 
applying  this  principle  where  an  educational  corporation  was  misnamed; 
Lindsey  v.  Delano,  78  Iowa,  354,  43  N.  W.  220,  judgment  of  foreclosure  not 
rendered  void  by  improper  description  of  land ;  Hoffield  v.  Board  of  Educa- 
tion, 33  Kan.  648,  7  Pac.  218,  corporation  taking  no  advantage  of  variance 
of  its  name  at  trial  cannot  arrest  or  reverse  judgment ;  Heckman  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  85  Ky.  637,  4  S.  W.  344,  defendant  entering 
appearance  and  making  defense  cannot  object  to  judgment  on  ground  of 
misnomer;  First  Nat.  Bank  v.  Jaggers,  31  Md.  47,  100  Am.  Dec.  64,  judg- 
ment by  default  conclusive  although  defendant  was  erroneously  named; 
Casper  v.  Klippen,  61  Minn.  355,  52  Am-  St.  Rep.  606,  63  N.  W.  738,  where 
misnomer  was  corrected  in  judgment,  defendant  was  bound  thereby;  Ala- 
bama &  v.  Ry.  Co.  V.  Bolding,  69  Miss.  263,  80  Am.  St  Bep.  544, 13  South. 
846,  Alabama  &  Virginia  Railway  Company  bound  by  judgment  against 
Alabama  &  Virginia  "Railroad"  Company;  Waldrop  v.  Leonard,  22  S.  C. 
125,  defendant  personally  served,  although  incorrectly  named  therein,  bound 
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by  default  judgment;  Southern  Pacific  R.  R.>  Co.  v.  Graham,  12  Tex.  Civ. 
App.  570,  34  S.  W.  136,  amendment  correcting  misnomer  of  defendant 
properly  allowed;  McGhee  v.  Romatka,  ip  Tex.  Civ.  App.  136,  47  S.  W. 
293,  where  infant  was  sued  and  guardiaii  appointed  under  wrong  given 
name,  judgment  is  binding  until  set  aside  in  direct  attack ;  First  Nat.  Bank 
V.  Huntington  Distilling  Co.,  41  W.  Va.  535,  56  Am.  St.  Rep.  882,  23  S.  E. 
794,  variation  in  name  not  fatal  where  defendant  was  certain  and  its  presi- 
dent accepted  service  of  writ;  Bradford  v.  Rogers,  2  Posey,  62,  judgment 
failing  to  give  Christian  name  of  defendants  is  not  void,  and  parol  evi- 
dence is  admissible  to  identify  parties. 

Distinguished  in  Yarbrough  v.  Pugh,  63  Wash.  143,  S3  L.  R.  A.  (N.  S.) 
861,  114  Pac.  919,  constructive  service  of  summons  in  attachment  action 
upon  Helfey-Coleman  Company,  foreign  corporation,  misnamed  Hefley- 
Colman  Company,  was  insufficient. 

Jurisdiction  to  wind  up  foreign  corporation.    Note,  7  £.  R.  0.  691. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  84. 

Attachment  of  shares  in  foreign  corporation.    Note,  55  L.  R.  A.  799. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  R«  A.  498. 

Miscellaneous.    Cited  in  Earle  v.  Earle,  91  Ind.  43. 

18  How.  409-413,  15  L.  Ed.  453,  STANFORD  v.  TAYIiOB. 

Where  a  spedflc  tract  of  land  is  confirmed  according  to  ascertained  hoim- 
daries,  the  confirmee  takes  a  title  on  which  he  may  sue  in  ejectment,  hut  where 
claim  has  no  certain  limits  and  Judgment  of  confirmation  carries  condition  that 
land  shall  he  surveyed,  no  title  attaches  to  any  land  until  survey  is  made. 

Approved  in  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  in  action 
of  ejectment  hy  one  having  title  hy  patent  from  United  States,  homestead 
claimant  cannot  attack  correctness  of  survey  by  Federal  government;  De 
Guyer  v.  Banning,  3  Cal.  Unrep.  327,  25  Pac.  255,  Mexican  grant  con- 
firmed and  patented  by  United  States,  reserving  navigable  waters  of  San 
Pedro  Bay,  included  island  in  bay ;  Maguire  v.  Tyler,  8  Wall.  661,  19  L.  Ed. 
823,  where  land  was  not  definitely  severed  from  public  domain,  there  were 
no  rights  of  private  property  which  could  be  asserted  in  the  courts ;  Tyler 
V.  Magwire,  17  Wall.  280,  21  L.  Ed.  582,  where  title  of  donee  was  incom- 
plete and  attached  to  no  particular  parcel  of  land,  defenses  of  statute  of 
limitations  and  of  a  former  recovery  were  inapplicable;  Snyder  v.  Sickles, 
98  U.  S.  212,  214,  215,  25  L.  Ed.  101,  102,  survey  disapproved  by  Secretary 
of  Interior  has  no  binding  effect,  and  is  inadmissible  in  evidence;  Cragin 
V.  Powell,  128  U.  S.^699,  82  L.  Ed.  568,  9  Sup.  Ct.  206,  power  to  make  and 
correct  surveys  belongs  to  the  political  department  of  the  government; 
Tobin  V.  Walkinshaw,  McAU.  172,  173,  Fed.  Cas.  14,069,  Mexican  grant, 
never  segregated  from  public  domain,  not  sufficient  to  maintain  ejectment 
excepting  against  trespasser ;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  645, 
Spanish  grant  did  not  pass  title  where  there  was  no  survey  and  grantee 
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was  not  plaeed  in  pedal  possession  as  required  by  Spanish  law;  Waterman 
Y.  Smith,  13  Cal.  411,  patent  covering  land  in  ^pute,  founded  on  official 
survey,  conclusive  against  defendant  not  claiming  by  superior  title;  Caron- 
delet  V.  St.  Louis,  25  Mo.  462,  approved  United  States  survey  is  prima 
facie  evidence;  Magwire  v.  Tyler,  25  Mo.  504,  person  claiming  land  under 
confirmee  cannot  dispute  survey;  Hannibal  &  St.  Joseph  R.  R.  Co.  v. 
Smith,  41  Mo.  333,  parol  evidence  not  admissible  to  prove  title  in  nn- 
surveyed  swamp-lands ;  Baird  v.  St.  Loins  Hospital  Assn.,  3  Mo.  App.  437, 
ai^endo. 

Distinguished  in  McCune  v.  OTallon,  32  Mo.  20,  holding  confirmation 
by  act  of  Congress  of  common  field  lot  is  a  complete  grant,  and  survey 
not  required;  Vasquez  v.  Ewing,  42  Mo.  258,  surveyor-general  has  no 
authority  to  assign  location  to  outlots. 

18  How.  413-418,  .15  L.  Bd.  465,  C0NVEB8E  ▼.  BUBGESa 

It  is  question  of  fact  for  Jury,  whetlier  merchant  appraisera,  appotnted 
to  review  decision  of  public  appraisers,  substantially  complied  witb  law  leqidr- 
ing  them  to  examine  one  package  of  every  ten,  although  no  fraud  on  the  part 
of  merchant  appraisers  is  alleged. 

Approved  in  United  States  v.  Cumen,  146  Fed.  48,  76  C.  C.  A.  603  (re- 
versing Cumen  v.  United  States,  136  Fed.  807),  where  reappraisement  , 
is  void,  but  local  appraisement  valid,  duty  assessed  on  value  found  by 
local  appraiser;  United  States  v.  Murphy,  136  Fed.  812,  and  Cumen  ▼. 
United  States,  136  Fed.  808,  both  holding  reappraisement  by  general  ap- 
praisers void  as  to  merchandise  not  actually  present  nor  represented  by 
samples;  Renvy,  Schmidt  &  Pleinssner  v.  United  States,  121  Fed.  442, 
holding  appraiser  in  exercising  discretion  as  to  production  of  packages 
for  examination  is  presumed  to  have  acted  fairly  unless  contrary  is  shown ; 
-United  States  v.  Loeb,  107  Fed.  696,  46  C.  C.  A.  562,  holding  where  im- 
porters distinctly  testify  that  general  appraisers  made  no  personal  exam- 
ination or  investigation  of  invoices  and  no  opposing  evidence  is  shown, 
facts  must  be  regarded  as  proved ;  Belcher  v.  Linn,  24  How.  525,  16  L.  Ed. 
758,  if  words,  "to  add  export  duty  on,''  are  of  ambiguous  and  of  doubtful 
signification,  parol  testimony  would  be  admissible  to  explain  ambiguity; 
Oelbermann  v.  Merritt,  123  U.  S.  365,  368,  31  L.  Ed.  168,  169,  8  Sup.  Ct. 
156,  158,  importer  may  show  that  merchant  appraiser  is  not  a  person 
familiar  with  character  and  value  of  the  goods,  as  he  is  required  to  be  by 
statute ;  Ystalif era  Iron  Co.  v.  Redfield,  21  Blatchf .  313,  23  Fed.  651,  where 
but  four  out  of  thirteen  hundred  packages  were  examined,  increased  duties 
were  illegally  imposed;  United  States  v.  Kenworthy,  59  Fed.  571,  im- 
porter may  show  that  action  of  customs  officers  was  unlawful  or  improper, 
or  that  importation  was  improperly  classified. 

Distinguished  in  Muser  v.  Magone,  155  U.  S.  247,  39  L.  Ed.  137,  16  Sup. 
Ct.  80,  and  Auffmordt  v.  Hedden,  137  U.  S.  328,  34  L.  Ed.  680,  11  Sup. 
Ct.  108,  both  holding  there  being  no  errors  outside  of  the  valuation  itself 
uor  outside  of  appraisement  prescribed  by  statute,  valuation  of  merchant 
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appraiser  is  eonelusive;  Tznaga  v.  Peaslee,  1  Cliff.  499,  Fed,  Cas.  18,196, 
a  lawful  examination  and  appraisement  may  be  made  by  samples  properly 
and  fairly  selected  and  fully  identified  according  to  regulations  of 
department. 

It  is  sufficient  if  protest  of  importer  Indicates  distinctly  and  definitely  tbe 
source  of  his  complaint  and  his  design  to.  make  it  the  foimdation  of  a  claim 
against  the  government;  therefore,  assertion  that  goods  were  not  fairly  and 
faithfully  examined  by  appraisers  is  sufficient. 

Approved  in  Curtis  v.  Fiedler,  2  Black,  480,  17  L.  Ed.  277,  holding  gen- 
eral protest,  without  specifying  packages  or  stating  ground  of  objection, 
excepting  that  charge  was  illegal,  insufficient ;  Arthur  v.  Morgan,  112  U.  S. 
501,  28  L.  Ed.  828,  5  Sup.  Ct.  244,  protest  claiming  that  carriage  was 
"personal  effects,"  in  actual  use,  was  sufiBcient,  although  not  claiming  car- 
riage to  be  "household  effects";  Schell  v.  Fauch6,  138  U.  S.  667,  84  L.  Ed. 
1042,  11  Sup.  Ct.  378,  protest  which  indicates  to  an  intelligent  man  the 
ground  of  importer's  objection,  should  not  be  discarded  because  of  brev- 
ity ;  Heinze  v.  Arthur,  144  U.  S.  34,  36  L.  Ed.  385,  12  Sup.  Ct.  606,  failure 
to  state  that  gloves  were  made  on  frames,  immaterial  where  protest  set 
forth  objections  distinctly  and  specifically;  United  States  v.  Salambier, 
170  U.  S.  627,  42  L.  Ed.  1170,  18  Sup.  Ct.  773,  protest  that  duty  exacted 
is  "unjust  and  illegal,"  specifying  rate  claimed  to  be  proper  and  demanding 
return  of  excess  paid,  sufficient ;  Fraeee  v.  Moffitt,  20  Blatchf .  270,  18  Fed. 
586,  protest  "against  any  greater  rate  of  duties  .  .  .  than  at  the  rate 
of  ten  per  centum  ad  valorem,  for  the  reason  and  on  the  grounds  that 
no  higher  rate  .  .  .  can  lawfully  or  properly  be  charged  on  hay  im- 
ported," sufficient;  Herman  v.  Schell,  21  Blatchf.  561,  18  Fed.  892,  "you 
are  hereby  notified  that  we  desire  and  intend  this  protest  to  apply  to  all 
future  similar  importations  made  by  us,"  a  sufficient  protest  in  respect  to 
similar  importations. 

Distinguished  in  Boker  v.  Bronson,  4  Blatchf.  472,  Fed.  Cas.  1605,  pro- 
test that  appraisers  had  not  used  or  employed  sufficient  means,  or  made 
sufficient  examinations,  offers  little  information  to  collector  as  to  ground 
of  objection. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required  as 
condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  B.  A.  (N.  S.) 
484. 

Miscellaneous.  Cited  in  Pullan  v.  Kinsinger,  2  Abb.,  (U.  S.)  106,  Fed. 
Cas.  11,463,  holding  statute  forbidding  suit  to  restrain  assessment  or  col- 
lection of  any  tax,  constitutional. 

18  How.  418-420,  15  L.  Ed.  396,  STOCKTON  ▼.  FOBD. 

Where  question  of  attorney's  fees,  under  assignment,  was  necessarfly  fn- 
▼olved  in  a  f oimer  suit,  and  might  have  been  set  up  and  litigated,  such  former 
suit  constitutes  a  complete  bar. 
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Approved  in  Buchler  v.  Black,  213  Fed.  888,  refusing  to  set  aside  jndg- 
ment  of  State  court  confirming  sales  where  fraud  complained  of  was 
within  issue  in  State  court;  Intermela  v.  Perkins,  213  Fed.  108,  refusing 
to  enjoin  enforcement  of  judgment  against  city  treasurer  for  damages  for 
failure  to  pay  warrant  because  certain  defenses  were  not  considered; 
Georgia  etc.  Banking  Co.  v.  Wright,  132  Fed.  917,  State  court  decision  in 
suit  between  State  and  corporation  to  effect  that  charter  was  contract 
limiting  tax  on  corporation  concludes  State  in  subsequent  suit  for  taxes 
of  different  year  under  different  statute ;  Third  Nat.  Bank  v.  Atlantic  City, 
130  Fed.  764,  65  C.  C.  A.  177,  decree  pro  confesso  in  action  to  establish 
complainant's  right  to  a  fund  where  grounds  of  right  set  out  is  conclusive 
against  defaulting  defendant  as  to  any  claim  which  might  have  been  set 
up  in  answer,  whether  or  not  bill  correctly  recited  claim;  District  of  Co- 
lumbia v.  Hutchinson,  1  App.  D.  C.  408,  appropriation  of  private  property 
for  erection  of  sewer  cannot  be  treated  as  continuing  nuisance,  and  one 
recovery  bars  subsequen^t  suits;  Barber  Asphalt  Co.  v.  Eiene,  99  Mo.  App. 
534,  74  S.  W.  874,  holding  on  motioif  to  quash  execution  issued  on  judgment 
based  on  certain  tax  bills  for  street  improvements,  fact  that  tax  bills 
included  only  part  of  land  subject  to  lien  cannot  avail  defendant;  Triska 
V.  Miller,  86  Neb.  508,  125  N.  W.  1072,  in  action  to  cancel  conveyances, 
judgments,  and  quiet  title  to  land,'  judgments  in  foreclosure  suit  and  eject- 
^  ment  act  as  bar  to  defenses  set  up  and  other  within  issues;  Johnson  Steel 

Street  Rail  Co.  v.  Wharton,  152  U.  S.  258,  38  L.  Ed.  438,  14  Sup.  Ct.  610, 
holding  judgment  in  Circuit  Court  a  bar  to  action  between  same  parties 
in  same  court  to  recover  like  royalties  on  like  sales  where  same  defense 
is  set  up,  and  amount  involved  was  sufficient  to  justify  review  in  Supreme 
Court ;  Dowell  v.  Applegate,  152  U.  S.  344,  88  L.  Ed.  469,  14  Sup.  Ct.  618, 
where  decree  was  not  appealed  from,  same  issue  cannot  be  retried  in  in- 
dependent suit  based  on  title  which  might  have  been  set  up  in  first  suit; 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  Ed.  862,  15 
Sup.  Ct.  735,  former  judgment  conclusive  as  to  matters  which  were  in  fact 
decided,  but  not  as  to  matters  which  might  have  been  decided;  New  Or- 
leans V,  Citizens'  Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct.  914, 
judgment  upon  identically  the  same  facts  and  circumstances  as  presented 
in  second  suit*  conclusive  upon  the  parties ;  Radford  v.  Folsom,  3  Fed.  202, 
case  decided  with  or  without  trial,  judgment,  is  conclusive  between  parties 
in  any  subsequent  action  for  same  cause  and  as  to  all  questions  which 
might  have  been  raised;  Farwell  v.  Brown,  35  Fed.  814,  decree  of  fore- 
closure is  res  judicata  as  to  all  rights  and  interests  of  the  parties  which 
might  have  been  brought  forward;  Russell  v.  Lamb,  49  Fed.  771,  decree 
rendered  on  cross-bill,  bill  to  quiet  title  having  been  dismissed,  a  bar 
to  subsequent  proceeding  in. Federal  court  based  upon  all^ations  in  origi- 
nal bill;  Clay  v.  Deskins,  63  Fed.  332,  11  C.  C.  A.  229,  decree  in  State 
court  that  complainants  have  lost  all  rights  under  contract  to  purchase 
land  bars  suit  in  Federal  court  to  recover  profits  of  fraudulent  sade  under 
same  contract;  McCreeiy  v.  Fuller,  63  Cal.  32,  judgment  upon  stipulation 
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of  parties,  after  issue  joined,  has  same  effect  as  if  action  had  been  tried 
on  its  merits;  Woolverton  v.  Baker,  98  Cal.  632,  33  Pac.  732,  breach  of 
condition  not  set  out  in  judgment  in  former  action  presumed  to  have  been 
included  in  the  judgment;  Rogers  v.  Higgins,  57  111.  247,  judgm^it  in 
chancery  suit  cannot  be  reopened  to  hear  additional  reason  befo];e  existing 
and  within  knowledge  of  party ;  Taylor  v.  Cornelius,  60  Pa.  St.  199,  decree 
conclusive  upon  attaching  creditors  as  to  all  matters  embraced  in  equity 
suit. 

Distinguished  in  Horton  v.  Bassett,  17  R.  I.  130,  20  Atl.  235,  dismissal 
of  bill  in  equity  after  hearing  no  bar  to  second  suit  setting  forth  different 
facts  and  circumstances  as  reasons  for  same  relief. 

18  How.  421-469,  15  L.  Ed.  436,  STATE  OF  PENN8TLVANIA  ▼.  WHEEI.INO 
ft  BEIJif ONT  BBIDOE  00. 

Under  tbe  power  to  regulate  commerce,  Oongress  may  determine  what 
shall  or  shall  not  be  deemed  an  ohstmctlon  of  navigation;  therefore,  an  act 
modifying  the  public  right  to  a  ftee  and  unobstructed  use  of  a  navigable  river 
and  declaring  a  certain  bridge  to  be  a  lawful  structure  is  within  this  constitu-. 
tional  power,  and  the  bridge  can  no  longer  be  considered  unlawful,  and  decree 
to  that  effect  rendered  previous  to  modifying  act  by  this  court  cannot  be 
enforced. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229 
U.  S.  64,  70,  57  L.  Ed,  1076,  1078,  33  Sup.  Ct.  667,  Congress  has  power  to 
remove  obstruction  placed  in  navigable  river  under  revocable  permit  of 
Secretary  of  War;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  635,  56  L.  Ed.  588, 
32  Sup.  Ct.  340,  Secretaiy  of  War  was  authorized  by  Congress  to  change 
harbor  lines  at  Pittsburg  and  prevent  obstruction  to  navigation  by  private 
wharf;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  759,  bill  to  enjoin  postmaster 
fro»  refusing  to  admit  magazine  to  mails  at  second-class  rates  will  not 
be  entertained  where,  pending  suit,  department  has  granted  permit,^  though 
for  smaller  number;  United  States  v.  Monongahela  Bridge  Co.,  160  Fed. 
722,  Secretary  of  War,  authorized  by  Congress,  may  order  removal  of 
bridge  obstructing  navigation;  United  States  v.  Banister  Realty  Co.,  155 
Fed.  587,  injunction  was  granted  to  prevent  obstruction  of  navigable  water 
of  Far  Rockaway  Bay  under  power  of  Congress  to  regulate  commerce; 
Spain  V.  St.  Louis  etc.  R.  Co.,  151  Fed.  524,  Congress  has  power  to  regu- 
late liability  of  common  carrier  to  employees  for  personal  injuries  received 
in  interstate  conunerce ;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  621, 
act  of  Congress  regulating  liability  of  common  carriers  engaged  in  inter- 
state commerce  to  employees  is  valid;  United  States  v.  Union  Bridge  Co., 
143  Fed.  386,  387,  upholding  Comp.  Stats.  1901,  p.  3345,  requiring  altera- 
tion of  bridges  over  navigable  streams  whenever  Secretary  of  War  decides 
they  obstruct  navigation;  United  States  v.  Parkerburg  Branch  R.  Co., 
143  Fed.  230,  74  C.  C.  A.  354,  railroad  bridge  over  navigable  stream  built 
under  congressional  act  which  contains  no  reservation  as  to  repeal  or  mo4i- 
fication  can  be  removed  only  in  accordance  with  30  Stat.  1121;  Steele 
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County  V.  Erskine,  98  Fed.  218,  39  C.  C.  A.  173,  upholding  retroactive 
statute  legalizing  county  contract  which  had  been  adjudged  invalid  by 
courts  for  want  of  authority  to  make  it;  State  v.  Louisville  etc.  R.  Co., 
158  Ala.  214,  48  South.  392,  legislature  may  legalize  void  act  of  city  council 
permitting  railroad  to  erect  depot  across  street;  McSureley  v.  McGrew, 
140  Iowa,  167,  132  Am.  St.  Rep.  248,  118  N.  W.  418,  where  treasurer  de- 
posited fund»  in  bank  which  failed,  act  legalizing  release  from  liability  for 
loss  of  funds  was  valid ;  Meyler  v.  Wedding,  107  Ky.  317,  318,  320,  92  Am. 
St.  Rep.  851,  362,  53  S.  W.  810,  811,  holding  under  section  11  of  Virginia 
compact,  concurrent  jurisdiction  of  Kentucky  and  Indiana  over  Ohio  River 
is  legislative  only  and  not  judicial;  Frost  v.  Railroad  Co.,  96  Me.  83,  51 
Atl.  808,  holding  where  Congress  has  declared  a  trestle  a  "lawful  structure," 
court  cannot  consider  whether  it  is  so  constructed  as  not  to  obstruct  navi- 
gation, as.  required  by  State  law ;  Newton  Rubber  Works  v.  De  Las  Casas, 
198  Mass.  158,  84  N.  E.  120,  defendant  was  not  guilty  of  contempt  for  dis- 
regarding injunction  where  new  law  authorized  building  of  dam;  Fish  v. 
Chicago  Great  Western  R.  Co.,  125  Minn.  389,  147  N.  W.  434,  riparian 
rights  are  subject  to  navigation  and  fender  in  river  to  guide  craft  through 
drawbridge  will  not  be  interfered  with;  Lewis  Blue  Point  Oyster  etc.  Co. 
V.  Briggs,  198  N.  T.  295,  19  Ann.  Gaa.  694,  34  L.  R.  A.  (N.  S.)  1084,  91 
N.  E.  848,  right  of  lessee  to  land  under  navigable  waters  for  cultivation 
of  oysters  is  subject  to  right  of  Congress  to  make  improvements  in  aid  of 
commerce  and  navigation;  Milwaukee  Western  Fuel*Co.  v.  Milwaukee,  152 
Wis^  256,  257,  139  N.  W.  543,  riparian  owner  cannot  recover  damages  for 
interference  with  approach  to  side  of  his  land  by  bridge  authorized  by 
Secretary  of  War ;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis.  414,  19  L.  R.  A. 
(N.  S.)  326, 117  N.  W.  689,  State  statute  limiting  hours  of  telegraph  opera- 
tors, including  train  dispatchers,  is  in  conflict  with  Federal  law  r^^ating 
hours  of  employees  in  interstate  commerce,  and  is  invalid ;  dissenting  option 
in  State  v.  Cardwell,  166  N.  C.  318,  81  S.  E.  632,  majority  holding  that  sale 
was  illegal  where  accused  owning  whisky  within  State  or  in  another  State 
made  contract  of  sale  and  delivered  whisky  within  State;  The  Clinton 
Bridge,  10  Wall.  462,  463,  19  L.  Ed.  970,  971,  suit  in  chancery  to  enjoin 
building  of  bridge,  abated  by  act  of  Congress,  declaring  such  bridge  a 
lawful  structure;  Stockdale  v.  Atlantic  Ins.  Co.,  20  Wall.  332,  22  L.  Ed. 
351,  holding  act  of  Congress  construing  internal  revenue  law  of  1864  to 
extend  the  tax  to  the  year  1870,  valid;  South  Carolina  v.  G^rgia,  93  U.  S. 
12,  23  L.  Ed.  784,  as  an  aid  to  navigation.  Congress  has  power  to  close  one 
of  several  channels  of  a  navigable  stream;  Wisconsin  v.  Duluth,  96  U.  S. 
387,  24  L.  Ed.  672,  the  Supreme  Court  has  no  authority  to  interfere  in  the 
carrying  out  of  harbor  improvements  authorized  by  Congress;  Newport 
etc.  Bridge  Co.  v.  United  States,  105  U.  S.  475,  480,  26  L.  Ed.  1146,  1147, 
Congress  incurred  no  liability  to  owners  of  bridge  by  requiring  changes 
in  bridge  as  originally  authorized;  Miller  v.  Mayor  of  New  York,  109 
U.  S.  396,  27  L.  Ed.  976,  3  Sup.  Ct.  234,  bridge  erected  under  authority  of 
Congress  is  lawful,  although  it  obstructs    navigation;    Luxton  v.  North 
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River  Bridge  Co.,  153  U.  S.  531,  532,  38  L.  Ed.  810,  811,  14  Sap.  Ct.  893, 
act  of  Congress  authorizing  construction  of  bridge  over  river  bounding 
two  States,  constitutional;  Mills  v.  Green,  ISfy  U.  S.  655,  656,  40  L.  Ed. 
294, 16  Sup.  Ct.  134,  where  object  of  injunction  was  to  secure  right  to  vote 
at  a  certain  election  which  was  held  pending  appeal,  the  court  will  not 
proceed,  but  will  dismiss  appeal;  Gibson  v.  United  States,  166  U.  S.  272, 
41  L.  Ed.  1001,  17  Sup.  Ct.  579,  riparian  owners  cannot  object  to  improve- 
ment of  navigation  authorized  by  Congress,  although  damaged  thereby; 
Baird  v.  Shore  Line  Ry.  Co.,  6  Blatchf.  464,  Fed.  Cas.  759,  injunction 
against  erection -of  a  bridge  dissolved  by  authorizing  act  of  Congress; 
Miller  v.  New  York,  13  Blatchf.  475,  Fed.  Cas.  9585,  a  bridge  being  con- 
structed in  accordance  with  requirements  of  act  of  Congress,  cannot  be 
enjoined ;  Miller  v.  Mayor  etc.  of  New  York,  18  Blatchf.  215,  10  Fed.  515, 
where  the  same  question  was  again  considered ;  The  Clinton  Bridge,  Woolw. 
155,  156,  157,  Fed.  Cas.  2900,  act  declaring  bridge  lawful,  pending  suit 
for  its  abatement,  removes  objection;  Hughes  v.  Northern  Pac.  Ry.  Co.^  • 
9  Sawy.  320,  323,  18  Fed.  Ill,  113,  question  as  to  whether  proposed  bridge 
is  illegal  as  obstructing  navigation,  is  within  the  jurisdiction  of  Federal 
courts;  United  States  v.  The  Francis  Hatch,  25  Fed.  Cas.  1204,  Congress 
may  impose  forfeiture  upon  vessel  engaged  in  prohibited  trade;  In  re 
Canadian  Northern  Ry.  Co.,  7  Fed.  654,  it  was  for  Congress  to  determine 
when  its  power  to  regulate  .  commerce  should  be  brought  into  activity ; 
Decker  v.  Baltimore  &  N.  Y.  R.  R.  Co.,  30  Fed.  725,  727,  Congress  may 
authorize  corporation  to  construct  bridge  over  navigable  waters  without 
consent  of  State;  United  States  v.  Keokuk  A  H.  Bridge  Co.,  45  Fed.  180, 
181,  bridge  constructed  in  accordance  with  provisions  of  act  of  Congress 
cannot  be  changed  by  judicial  action ;  United  States  v.  Elliott,  74  Fed.  94, 
bill  to  prevent  unlawful  occupancy  of  public  lands  must  be  dismissed 
where  land  in  question  was  granted  to  State  upon  admission  to  the  Union ; 
United  States  v.  Loeb,  49  Fed.  637,  Congress,  under  power  to  facilitate 
the  administration  of  the  internal  revenue  system,  may  make  it  an  offense 
to  ship  liquors  under  a  false  brand  or  name;  Scran  ton  v.  Wheeler,  57  Fed. 
815,  6  C.  C.  A.  585,  title  of  riparian  owner  is  subject  to  right  of  Congress 
to  take  land  in  aid  of  commerce;  Brown  v.  United  States,  81  Fed.  57, 
government  may  take  submerged  land  for  purpose  of  improving  navigation, 
but  must  compensate  owner;  Erskine  v.  Steele  County,  87  Fed.  633,  judg- 
ment declaring  county  warrants  void  for  want  of  authority  to  issue,  no 
bar  to  subsequent  action,  State  legislature  having  authorized  like  contracts ; 
North  Bloomfield  Gravel  Min.  Co.  v.  United  States,  88  Fed.  675,  32  C.  C.  A. 
84,  Congress  may  regulate  hydraulic  mining  in  order  to  prevent  injury  to 
navigable  rivers ;  Perry  v.  New  Orleans,  M.  &  C.  R.  R.  Co.,  55  Ala.  419,  420, 
28  Am.  Bep.  741,  743,  streets  dedicated  to  the  public  as  highways  cannot 
be  used  by  railroad  company  in  the  absence  of  express  legislative  authority ; 
People  V.  The  Judge,  17  Cal.  562,  legislature  had  power  to  pass  special 
law  transferring  pending  indictment  to  another  district  for  trial;  Missis- 
sippi River  Dredge  Co.  v.  Lonergan^  91  111.  517,  where  bridge  was  con- 
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structed  under  act  of  Congress,  bridge  company  not  liable  for  damage  to 
ferry  franchise  granted  by  State;  Tudor  v.  Chicago,  etc.,  Rapid  Transit 
R.  R.  Co.,  164  111.  78,  86  L.  R.  A.  S81,  46  N.  E.  448,  where  ordinance  limiting 
width  of  roadbed  was  passed  pending  condemnation  proceedings,  its  sub- 
sequent repeal  did  not  exclude  pending  cases  from  its  operation;  City  of 
Council  Bluffs  V.  Kansas  City,  St.  J.  &  C.  B.  R.  R.  Co.,  45  Iowa,  349,  24 
Am.  Bep.  779,  State  cannot  impose  any  burden  upon  transportation  between 
points  in  different  States;  Carton  v.  Illinois  Cent.  R.  R.  Co.,  69  Iowa,  151, 
44  Am.  Rep.  674,  13  N.  W.  68,  to  the  same  point ;  Hardy  v.  Atchison.  T. 
&  S.  F.  R.  R.  Co.,  32  Kan.  714,  5  Pac.  12,  maximum  freight-rate  law  had 
no  application  to  fix  or  limit  interstate  freight  rates ;  Sawyer  v.  Davis,  136 
Mass.  247,  injunction  restraining  the  ringing  of  a  certain  bell  should  be 
modified  after  passage  of  act  permitting  bells  to  be  rung  in  manner  and  at 
hours  prescribed ;  In  re  Petition  of  Northampton,  158  Mass.  302,  33  N.  E. 
571,  where  legislature  has  amended  statutes  under  which  proceeding  has 
*been  commenced  and  made  the  same  applicable  to  pending  proceeding,  the 
court  must  proceed  in  accordance  with  statute  as  amended;  People  v.  Kelly, ^ 
76  N.  Y.  482,  act  of  Congress  declaring  bridge  authorized  by  State  to  be 
a  lawful  structure,  and  requiring  bridge  company  to  submit  plan  to 
Secretary  of  War  for  approval,  within  the  powers  of  Congress;  Williams 
V.  Shoudy,  12  Wash.  365,  41  Pac.  170,  injunction  against  payment  of 
illegal  warrants,  n^  ground  for  refusal  to  pay  such  warrants  when  they 
were  subsequently  validated  by  vote  of  electors;  Heckling  v.  Allen,  4 
McCrary,  305,  15  Fed.  198,  as  to  power  of  court  over  judgment  after  term; 
Smith  V.  People,  2  Colo.  App.  108,  29  Pac.  927,  disobedience  of  a  void 
writ  is  not  contempt;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  185,  38  Am. 
Rep.  410,  as  to  power  of  legislature  over  river;  Spafford  v.  City  of  Janes- 
ville,  16  Wis.  479,  judgment  cannot  be  vacated  on  motion,  after  term  at 
which  it  was  entered;  Missouri  v.  Illinois^  180  U.  S.  227,  45  L.  Ed.  507,  21 
Sup.  Ct.  338,  arguendo. 

Distinguished  in  United  States  v.  Aakervik,  180  Fed.  145,  where  time 
for  vacating  order  admitting  to  citizenship  had  elapsed,  act  of  Congress 
authorizing  suits  to  vacate  certificates  of  citizenship  will  not  apply; 
Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed.  245,  act  of  Congress  de- 
claring that  bridge  "shall  be  a  'lawful  struct urjs  and  shall  be  recognized 
and  known  as  a  post-route,"  does  not  give  right  to  use  of  street  as  an 
approach;  Texarkana  &  Ft.  S.  Ry.  v.  Parsons,  74  Fed.  411,  412,  20 
CCA.  481,  holding  bridge  an  illegal  structure  where  requirements  of  act 
of  Congress  were  not  complied  with;  United  States  v.  Klein,  13  Wall.  146, 
20  L.  Ed.  525,  rights  of  owners  of  captured  or  abandoned  property,  ac- 
cepting conditions  of  pardon  authorized  by  Congress,  are  not  affected  by 
subsequent  repeal  of  act;  dissenting  opinion  in  Newport  etc.  Bridge  Co. 
V.  United  States,  105  U.  S.  493,  494,  497,  26  L.  Ed.  1161,  1152,  1153,  ma- 
jority citing  and  relying  upon  principal  case. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A,  34. 
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Act  of  State  leglaUtnre  anthoiisbig  erection  and  maintenance  of  bridge 
across  navigable  stream  confers  full  antbority  for  tbat  imrpose,  subject  to 
tbe  exercise  of  the  power  of  Congress  to  regulate  the  navigation  of  sucb 
stream. 

Approved  in  Morgan's  S.  S.  Co.  v.  Louisiana,  118  U.  S.  467,  80  L.  Ed. 
248,  6  Sup.  Ct.  1120,  State  quarantine  laws  requiring  vessels  to  pay  a  fee 
for  examination  is  a  lawful  exercise  of  police  powers;  Woodman  v.  Kil- 
bourn  Mfg.  Co.,  1  Abb.  (U.  S.)  164,  1  Biss.  552,  Fed.  Cas.  17,978,  hold- 
ing State  may  authorize  public  improvements  involving  a  partial  obstruc- 
tion of  navigation,  there  being  no  conflicting  act  of  Congress;  Easton  v. 
New  York  &  L.  B.  R.  R.  Co.,  8  Fed.  Cas.  274,  State  may  intercept  navi- 
gation where  Congress  has  not  legislated;  Master  etc.  v.  Ship  Martha 
J.  Ward,  14  La.  Ann.  290,  State  statute  allowing  fees  to  master  and 
wardens,  is  not  invalid;  Hamilton  v,  Vicksburg,  S.  &  P.  R.  R.  Co.,  34  La. 
Ann.  973,  975,  44  Am.  Rep.  454,  455,  railroad  authorized  by  State  to  build 
bridge  not  responsible  for  damage  caused  by  temx)orary  obstruction  of 
stream;  Davis  v.  Jerkins,  5  Jones  (N.  C),  293,  owner  of  i?teamboat  not 
responsible  for  damage  to  bridge  not  maintained  as  required  by  statute 
authorizing  its  construction;  Craig  v.  Kline,  65  Pa.  St.  411,  3  Am.  Bep. 
644,  act  regulating  the  floating  of  logs  on  the  Susquehanna,  a  constitu- 
tional exercise  of  police  power  of  State ;  Houston  &  G.  Nav.  Co.  v.  Dwyer, 
29  Tex.  382,  holding  Congress  had  not  regulated  rights  and  liabilities  of 
proprietors  of  steamboats  engaged  as  common  carriers;  Keator  Lumber 
Co.  V.  St.  Croix  Boom  Corp.,  72  Wis.  89,  90,  7  Am.  St,  Rep.  854,  855,  38 
]N.  W.  539,  540,  in  the  absence  of  regulations  by  Congress,  a^fitate  might 
authorize  the  construction  of  booms,  and  owners  not  liable  for  damage 
caused  thereby. 

Where  Oongress  lias  enacted  legislation  securing  to  the  public  a  free  and 
nnobstmcted  use  of  a  navigable  river,  the  erection  of  a  bridge  interfering 
with  the  enjoyment  of  this  use  is  a  violation  of  the  acts  of  Oongress,  for  which 
a  State  law  affords  no  excuse  or  Justification. 

Approved  in  United  States  v.  Southern  Ry.  Co.,  164  Fed.  357,  upholding 
and  construing  Federal  safety  appliance  acts;  Wisconsin  Telephone  Co. 
V.  Krueger,  115  Wis.  153,  90  N.  W.  459,  holding  where  prior  to  Laws 
1901,  c.  319,  authorizing  condemnation  proceedings  for  telephone  lines, 
which  provide  that  it  shall  not  apply  to  pending  actions  or  prior  claims, 
telephone  pole  had  been  adjudged  a  nuisance,  condemnation  did  not  en- 
title company  to  restrain  its  abatement;  Missouri  v.  Illinois,  200  U.  S* 
619,  50  L.  Ed.  578,  26  Sup.  Ct.  268,  arguendo ;  Hall  v.  De  Cuir,  95  U.  S. 
506,  516,  24  L.  Ed.  554,  558,  holding  State  laws  subjecting  shipowner  who 
excludes  colored  persons  from  cabin  set  apart  for  use  of  whites,  to  an  ac- 
tion for  damages,  a  regulation  of  interstate  commerce  and  void;  Coving- 
ton etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  212,  88  L.  Ed.  966,  14  Sup. 
Ct.  1090,  State  law  regulating  tolls  charged  upon  traffic  over  bridge  be- 
tween two  States,  violates  Federal  Constitution;  Gulf  C.  &  S.  F.  Ry.  Co., 
V.  Hefley,  158  U.  S.  104,  39  L.  Ed.  912,  15  Sup.  Ct.  804,  State  statute  regu- 
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lating  railway  charges  must  give  way  before  a  Federal  statute;  Hatch 
V.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  131,  6  Fed.  329,  act  admitting 
Oregon  to  statehood  paramount  to  State  law  authorizing  bridge  which 
would  obstruct  navigation,  and  enjoining  its  construction;  Hatch  v.  Walla- 
met Iron  Bridge  Co.,  27  Fed.  674,  to  same  effect,  upon  petition  to  modify 
injunction;  dissenting  opinion  in  Oilman  v.  Philadelphia,  3  Wall.  735,  741, 
18  L.  Ed.  103,  105,  majority  upholding  State's  power  to  authorize  building 
of  bridges. 

Distinguished  in  Oilman  v.  Philadelphia^  3  Wall.  727,  18  L.  EcL  100, 
refusing  to  enjoin  the  building  of  a  bridge  over  a  small  navigable  river, 
it  not  appearing  that  Congress  had  passed  any  act  regulating  its  navigar 
tion ;  Chicago  etc.  R.  R.  Co.  v.  Fuller,  17  Wall.  569,  21  L.  Ed.  714,  holding 
act  of  legislature  requiring  railroad  companies  to  fix  and  post  rates  of 
transportation  at  stated  times,  a  police  regulation,  and,  therefore  con- 
stitutional; Stilfman  v.  Hudson  River  Bridge  Co.,  4  Blatchf,  409,  410,  Fed. 
Cas.  12,852,  bridge  authorized  by  State  legislature  cannot  be  enjoined, 
where  rights'  of  plaintiff,  under  laws  of  the  United  States,  were  not 
abridged. 

Judgment  for  damages  in  an  action  at  law  cannot  be  annulled  by  an  act 
of  Congress  sabseqnent  thereto.  ' 

Approved  in  Lowe  v.  Prospect  Hill  Cemetery  Assn.,  75  Neb.  92,  106 
N.  W.  431,  refusing  to  vacate  order  making  injunction  perpetual  against 
using  land  for  burial  purposes  and  polluting  wells  of  plaintiff;  In  re 
Brockway,  21  Blatchf.  138,  23  Fed.  585,  holding  amendment  of  statute 
governing  cases  in  bankruptcy,  did  not  impair  previous  adjudications; 
in  re  Comstock,  3  Sawy.  132,  10  Bank.  Reg.  455,  Fed.  Cas.  3077,  and  In 
re  Angell,  10  Bank.  Reg.  75,  1  Fed.  Cas.  913,  to  the  same  point;  Sanders 
V.  Cabaniss,  43  Ala.  184,  act  declaring  certain  judgments  void,  and  grant- 
ing new  trials,  is  unconstitutional;  Lawson  v.  Jeffries,  47  Miss.  702,  707, 
12  Am.  Rep.  351,  855,  ordinance  of  constitutional  convention,  granting 
new  trial  in  certain  final  judgments,  is  void ;  Taylor  v.  Place,  4  R.  I.  337, 
358,  act  of  General  Assembly,  in  opening  certain  judgments,  and  in  setting 
aside  verdict  in  pending  suit,  is  an  exercise  of  judicial  power,  and  un- 
constitutional;  Griffin  v.  Cunningham,  20  Gratt.  54,  legislative  act  author- 
izing Court  of  Appeals  to  reverse  decrees  previously  rendered  by  militaiy 
judges  is  unconstitutional.   * 

Whether  Congress,  under  authority  In  Oonstltntlon,  "^o  establish  post- 
offices  and  post-roads"  dim  legalize  a  bridge  which  obstructs  navigation,  quaere. 
Approved  in  United  States  v.  Koehersperger,  26  Fed.  Cas.  804,  holding 
act  of  Congress  forbidding  the  carrying  of  letters  by  private  parties  upon 
any  post-road  did  not  prohibit  carrying  of  letters  within  limits  of  a  post 
town. 

Navigation  of  purely  Internal  streams  of  a  State  Is  under  the  ezclnslve 
control  and  regulation  of  State  legislature,  and  a  real  Impediment  to  naviga- 
tion Is  rendered  lawful  by  authorizing  State  statute. 


1105  STATE  V.  WHEELING  ETC.  BRIDGE  CO.    18  How.  421-469 

Approved  in  Peters  v.  New  Orleans^  M.  &  C.  R.  R.  Co.,  66  Ala.  536, 
holding  State  might  authorize  bridge  over  stream  which  Congress  had 
never  declared  navigable. 

Where  Supreme  Court  liu  adjudged  a  bridge  to  be  an  unlawful  <it>stmc- 
tion,  under  eTinttng  laws,  a  subsequent  act  of  Congress  declaring  such  bridge 
to  be  a  lawful  structure  does  not  affect  decree,  so  far  as  awarding  costs, 
although  it  nullifles  the  decree  so  far  as  its  future  operation  is  concerned. 

Api^roved  in  State  v.  Van  Huse,  120  Wis.  21,  97  N.  W.  506,  Laws  1903, 
p.  234,  c.  160,  legalizing  attempted  organization  of  school  district  is  not 
void  as  retroacting  upon  past  controversy  in  which  no  judgment  rendered 
prior  to  its  enactment. 

Act  of  Congress  legalizing  a  bridge  over  a  navigable  stream  is  not  vio- 
lative of  constitutional  prohibition  against  giving  preference  to  ports  of  one 
State  over  those  of  another. 

Approved  in  Armour  Packing  Co.  v.  United  States,  209  U.  S.  80,  52 
L.  Ed.  694,  28  Sup.  Ct.  428,  regulation  of  interstate  commerce  by  rail  is 
not  invalid  because  it  may  give  advantage  to  commerce  wholly  by  water 
and  to  ports  which  can  be  reached  by  inland  navigation;  Louisville  etc. 
R.  Co.  V.  Interstate  Commerce  Com.,  184  Fed.  123,  freight  rates  established 
by  interstate  commerce  commission  for  New  Orleans  are  valid  though 
incidentally  affecting  commerce  of  port  in  another  State;  Armour  Pack- 
ing Co.  V.  United  States,  153  Fed.  16,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A. 
136,  amefided  interstate  cominerce  act  does  not  lay  tax  or  duty  on  articles 
exported,  nor  give  preference  to  ports  of  one  State  over  another,  and  is 
valid.  , 

Judicial  power  cannot  legislate,  nor  can  the  legislative  power  act  Judi- 
cially, and  when  either  trenches  upon  the  appropriate  powers  of  the  other, 
their  acts  are  inoperative  and  void. 

Approved  in  State  v.  Prouty,  116  Iowa,  666,  84  N.  W.  673,  construing 
re-enactment  of  liquor  laws  in  Code  1897,  §§  2384,  2406-2407,  providing 
for  restraint  of  violations  of  liquor  laws  and  punishing  violation  of  in- 
junction as  contempt;  Brand  v.  Multnomah  Co.,  38  Or.  104,  84  Am.  St. 
Rep.  785,  62  Pac.  211,  holding  Sess.  Laws  1898,  p.  18$,  §  231,  declaring 
bridge  approach  to  be  established  grade  of  street  so  far  as  occupied 
thereby  is  curative  of  irregularities  complained  of  in  erection  of  approach, 
though  adopted  after  decision  of  suit  to  require  discontinuance  of  ap- 
proach; Coleman  v.  Newby,  7  Kan.  87,  93,  holding  rule  of  cou^t  regulating 
the  taking  of  appeals  in  conflict  with  statute,  and  void. 

Jurisdiction,  as  conferred  by  the  Judiciary  act  upon  the  Circuit  Courts,  is 
restricted  to  persons  and  property  fo«nd  within  the  prescribed  local  bounds 
assigned  to  those  courts. 

Approved  in  Texas  &  Pac.  Ry.  Co.  v.  Gay,  86  Tex.  692,  25  L.  R.  A.  59, 
26  S.  W.  606,  holding  jurisdiction  over  real  property  exists  only  in  trib^i- 
nals  of  State  in  which  it  is  situated. 

IV— 70 
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State  jurisdiction  in  r^ard  to  vessels.    Note,  62  Am.  Dec.  2S9. 
Effect  of  Ordinance  of  1787  0|n  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Oas.  1916D,  955. 
Contempt  procedure  in  Federal  court.    Note,  Ann.  Oas.  1915D,  1058. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  O. 
185. 

Miscellaneous.  Cited  in  Decker  v.  Baltimore  &  N.  Y.  R.  R.,  30  Fed.  726, 
.dissenting  opinion  of  McLean ;  Orr  v.  Lisso,  33  La.  Ann.  478,  not  in  point ; 
Commonwealth  v.  Philadelphia  &  Reading  R.  R.  Co.,  62  Pa.  St.  292,  1  Am. 
Rep.  403,  holding  State  tax  on  tonnage  of  carrier  a  revenue  law,  and  consti- 
tutional ;  Baker  v.  Weise,  16  Gratt.  226,  act  directing  the  search  of  vessels 
for  fugitive  slaves  is  not  a  regulation  of  commerce ;  New  York,  N.  H.  &  H. 
R.  Co.  V.  Piscataqua  Nav.  Co.,  108  Fed.  94,  47  C.  C.  A.  225,  arguendo. 

18  How.  460-468,  15  L.  Ed.  449,  STATE  OF  PENNBYIiVAMIA  ▼.  WHEEUNO 
ft  BELMONT  BBIDOE  00. 

Supreme  Court  has  same  power,  in  cases  of  original  Jurisdiction,  to  award 
costs  against  either  of  the  parties,  as  have  the  Circuit  Courts,  and  the  right 
of  the  prevailing  party  to  costs,  onder  acts  of  Congress,  is  as  appUcahie  to  the 
one  court  as  to  the  other. 

Approved  in  Missouri  v.  Illinois,  202  U.  S.  599,  50  L.  Ed.  1161,  26  Sup.  Ct. 
713,  upholding  allowance  of  costs  to  defendants  on  dismissal  of  hill  in  ac- 
tion between  States ;  In  re  Kyte,  189  Fed.  533,  where  bankrupt  was  without 
funds,  court  would  not  tax  costs  against  him;  In  re  Holgate,  8  Ben.  356, 
Fed.  Cas.  6601,  awarding  cofits  to  prevailing  party  in  bankruptcy  proceed- 
ings. 

Origin^  Jurisdiction  in  equity,  conferred  by  Constitution  on  Supreme 
Court,  imposes  duty  to  adjudicate  according  to  rules  of  English  chancery  court, 
as  administered  from  the  time  of  the  emigration  of  our  ancestors  down  to 
period  when  Constitution  was  formed. 

Approved  in  Deck  v.  Whitman,  96  Fed.  875,  holding  it  is  practice  in  fore- 
closure to  direct  sale  by  master  and  upon  confirmation  of  report  to  order 
conveyance  by  master  to  purchaser;  Alger  v.  Anderson,  92  Fed.  700,  in  bill 
for  rescission  of  sale  on  ground  of  fraudulent  misrepresentation. 

Miscellaneous.  Cited  erroneously  in  Commonwealth  v.  Louisville  Bridge 
Co.,  42  Fed.  246. 

18  How.  463-467,  15  L.  Ed.  462,  OOSLEE  v.  SHUTE. 

Steamhoat  ascending  river  is  required  to  keep  near  right  hank,  and  de- 
scending boat  is  required  to  keep  near  middle  of  river;  therefore,  an  ascending 
boat  neglecting  this  rule,  and  falling  to  keep  a  snfllcient  watch,  was  chiefly 
at  fault  for  colUsion. 

Approved  in  The  Monroe  C.  Smith,  201  Fed.  571,  collision  due  to  im- 
proper navigation  of  one  vessel  in  keeping  too  close  to  bank  causing  her  to 
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take  broad  sheer  and  strike  oth^r  vessel;  Shirley  v.  The  Richmond,  2 
Woods,  62  Fed.  Gas.  12,795,  holding  boat  disregarding  role  liable  for  dam- 
ages ;  McCoy  v.  The  Steamer  Currituck,  2  Hughes,  95,  Fed.  Cas.  8730,  vessel 
disr^arding  customary  rule  of  navigation  is  at  fault;  Baltimore  &  Ohio 
R.  R.  Co.  V.  Wheeling  etc.  Transp.  Co.,  32  Ohio  St.  140,  pilot  leavinif  usual 
and  customary  channel  of  navigation  is  at  fault. 

18  How.  467-470,  15  L.  Ed.  460,  WOOD  ▼.  DAVI& 

Formal  parties,  or  nominal  parties,  or  parties  without  interest,  united 
with  tbe  real  parties  to  the  litigation,  cannot  defeat  the  right  of  removal  to 
the  Federal  courts,  if  the  citizenship,  or  character  of  the  real  parties,  be  such 
as  to  confer  it;  agents  and  attorneys  holding  notes  which  are  the  subject  of 
controversy  are  such  nominal  parties,  and  their  joinder  cannot  defeat  removal. 

Approved  in  Cella  v.  Brown,  136  Fed.  442,  following  rule ;  Blackburn  .v. 
Portland  Gold  Mining  Co.,  175  V,  S.  575,  44  L.  Ed.  279,  20  Sup.  Ct.  224, 
holding  applicant  for  mining  patent  who  conveys  to  codefendant  is  not 
merely  nominal  party  to  suit  to  determine  adverse  claims  thereto  for  pur- 
pose of  Federal  jurisdiction  on  ground  of  diversity  of  citizenship ;  Turk  v. 
Illinois  Cent.  R.  Co.,  218  Fed.  318,  134  C.  C.  A.  Ill,  insurance  company 
joining  with  owner  to  recover  for  damage  to  property  by  fire  caused  by 
defendant's  negligence  must  be  treated  as  real  party  in  interest  in  deter- 
mining right  of  removal ;  Atchison  etc.  Ry.  Co.  v.  Phillips,  176  Fed.  667, 
100  C.  C.  A.  215,  where,  in  action  by  widow  for  wrongful  death  of  husband, 
parents  of  deceased  were  joined  as  formal  parties  defendant.  Federal  court 
is  not  deprived  of  jurisdiction  by  fact  that  they  wore  citizens  of  same 
State  as  plaintiff;  Stephens  v.  Smartt,  172  Fed.  472,  Federal  court  has  no 
jurisdiction  of  suit  brought  by  citizen  of  Georgia  to  prevent  merger,  where 
real  controversy  was  between  church  officers  and  codefendants,  all  citizens 
•of  Tennessee;  Wallin  v.  Reagan,  171  Fed.  763,  joinder  of  tenant  at  will 
of  same  citizenship  as  plaintiff  as  party  in  ejectment  did  not  prevent  re- 
moval of  cause  to  Federal  court ;  Slater  Trust  Co.  v.  Randolph-Macon  Coal 
Co.,  166  Fed.  178,  where  real  controversy  in  suit  in  Federal  court  is  be- 
tween citizens  of  different  States  who  are  in  court,  inability  to  make  ser- 
vice upon  another  party  named  as  defendant  whose  interest  is  merely  min- 
isterial will  not  deprive  Federal  court  of  jurisdiction;  Ruchler  v.  Greene, 
163  Fed.  98,  where  real  controversy  is  between  citizen  and  alien,  joinder  of 
corporation  organized  in  territory  merely  as  ministerial  party  will  not 
■oust  court  of  jurisdiction;  Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  610,  83 
C.  C.  A.  380,  joinder  of  parties  not  indispensable  will  not  oust  jurisdiction 
of  Federal  court;  North  Carolina  Min.  Co.  v.  Westfeldt,  151  Fed.  296, 
where  Federal  court  had  jurisdiction  of  subject  ^matter  and  necessary  par- 
ties, bill  could  be  dismissed  as  to  party  not  indispensable,  whose  presence 
would  oust  jurisdiction;  Boatmen's  Bank  v.  Fritzlin,  135  Fed.  658,  68 
C.  C.  A.  288,  applying  rule  in  controversy  involving  validity  of  mortgages; 
Groel  V.  United  Elec.  Co.,  132  Fed.  254,  in  determining  Federal  jurisdiction 
*over  suit  by  stockholder  on  right  of  action  in  corporation,  corporation 
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aligned  with  complainant  or  defendant  according  to  facts;  Seaboard  Air 
line  Ry.  v.  North  Carolina  R.  R.  Co.,  123  Fed.  630,  holding,  in  proceedings 
to  condemn  right  of  way  over  portion  of  another  road  which  is  onder  lease, 
which  lessee,  lessor  and  original  owners  are  joined  as  defendants,  lessor 
and  owner  are  merely  nominal  parties  whose  presence  cannot  defeat  right 
to  remove;  Sidway  v.  Missouri  Land  &  Live  Stock  Co.,  116  Fed.  386,  hold- 
ing local  manager  of  foreign  corporation  is  not  necessary  party  to  suit  by 
stockholder  for  appointment  of  receiver  and  to  wind  up  affairs  on  allesra- 
tions  that  he  is  aiding  directors  in  carrying  out  policy  ruinous  to  corpora- 
tion; Akerly  v.  Vilas,  1  Abb.  (U.  S.)  288,  2  Diss.  114,  Fed.  Cas.  119,  right 
of  removal  not  affected  by  citizenship  of  unnecessary  parties;  Sands  v. 
Smith,  1  Abb.  (U.  S.)  372,  1  Dill.  294,  Fed.  Cas.  12,305,  removal  not  de- 
feated because  proper,  but  not  necessary,  persons  reside  in  some  other 
State ;  Chester  v.  Wellf ord,  2  Flipp.  353,  Fed.  Cas.  2662,  in  action  to  enjoin 
sale  of  land  under  deed  of  trust  given  to  secure  certain  loans,  trustee  not 
an  indispensable  party;  Taylor  v.  Rockefeller,  23  Fed.  Cas.  795,  where  the 
Circuit  Court  determined  that  certain  parties  were  formal  and  unnecessary 
to  action;  Ruckman  v.  Ruckman,  1  Fed.  591,  in  suit  to  determine  owner- 
ship of  bond  and  mortgage,  under  circumstances  of  case,  mortgaj^or  not  a 
.necessary  party ;  McHenry  v.  New  York,  P.  &  0.  R.  R.  Co.,  25  Fed.  68,  de- 
nying motion  to  remand  suit  where  it  appeared  that  a  person  had  been 
made  a  party  thereto  for  purpose  of  defeating  removal ;  Sioux  City  &  D.  M. 
Ry.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  27  Fed.  772,  sheriff  and  commissioners 
named  as  joint  defendants  deemed  nominal  parties;  Brown  v.  Murray,  43 
Fed.  617, 11  L.  B.  A.  217,  nothing  appearing  on  face  of  record  showing  that 
parties  had  any  interest  in  controversy,  their  presence  does  not  affect  juris- 
diction ;  Myers  v.  Murray,  43  Fed.  696,  to  the  same  point ;  Overman  Wheel 
Co.  V.  Pope  Mfg.  Co.,  46  Fed.  577,  agent,  having  no  personal  interest  in 
controversy,  by  being  party  to  suit,  does  not  affect  right  of  removal;  Dow 
V.  Bradstreet  Co.,  46  Fed.  826,  it  may  be  shown  that  codefendant  was 
fraudulently  joined  for  purpose  of  defeating  jurisdiction  of  Federal  court ; 
New  York  Construction  Co.  v.  Simon,  53  Fed.  4,  in  suit  to  cancel  promis- 
sory note  brought  against  holder  and  indorsee  for  collection,  the  latter  is 
not  such  a  necessary  party  as  to  prevent  removal ;  Carver  v.  Jarvis-Conklin 
Mortgage  Trust  Co.,  73  Fed.  12,  in  suit  to  impeach  decree  of  State  court 
for  fraud,  a  party  dropped  from  case  as  having  no  interest  is  but  a  formal 
party;  Fisk  v.  Henaire,  13  Sawy.  44,  32  Fed.  422,  discussing  right  of  re- 
moval from  State  to  Federal  court;  Bryant  v.  Rich,  106  Mass.  192,  8  Am. 

^.Rep.  315,  to  the  same  point. 

1  Distinguished  in  Wilson  v.  Oswego  Township,  151  U.  S.  64,  38  L.  Ed.  74, 
holding  savings  association  having  possession  o^bonds  in  controversy  was 
a  necessary  and  indispensable  party;  Foss  v.  First  Nat.  Bank,  1  McCrary, 
477,  3  Fed.  187,  trustees,  executors  and  the  like  are  necessary  parties; 
Goodnow  V.  Litchfield,  4  McCrary,  216,  47  Fed.  753,  to  the  same  point; 
New  Jersey  Zinc  Co.  v.  Trotter,  18  Fed.  Cas.  90,  parties  whose  presence  is 
necessary  to  a  complete  adjudication  cannot  be  dispensed  with  in  order  to 
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give  Federal  court  jurisdiction;  Scoutt  v.  Keck,  73  Fed.  905,  20  C.  C.  A. 
103,  although  a  party  has  no  interest  in  notes  and  mortgages  placed  in  his 
hands,  he  is  a  necessary  party  to  suit  for  their  surrender  to  plaintiff; 
Deere  v.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  86  Fed.  879,  defendant  declared 
against  as  a  party  to  tbrt  upon  which  suit  is  based,  is  a  necessary  party; 
Washington,  A.  &  G.  R.  R.  Co.  v.  Alexandria  etc.  R.  R.  Co.,  19  Gratt.  605, 
100  Am.  Dec.  719,  where  plaintiff  and  defendant  corporations  were  citizens 
of  same  State,  the  fact  that  stockholders  were  citizens  of  other  States  gave 
no  ground  for  removal. 

Miscellaneous.  Cited  in  Pond  v.  Vermont  Valley  R.  R.  Co.,  12  Blatchf. 
290,  Fed.  Cas.  11,205;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  151. 

18  How.  470-47S,  15  L.  Ed.  399,  FOTTVERONE  v.  OITT  OF  NEW  0BLEAN8. 

Where  Spanish  alcalde  of  New  Orleans,  acting  within  bis  Jurlsdlctioxi,  de- 
clared will  to  be  valid  and  subsisting,  and  directed  its  execution,  the  Supreme 
Court  must  treat  the  decree  as  the  Judicial  act  of  a  court  of  competent  Juris- 
diction. 

Approved  in  Adams  v.  De  Cook,  J&fc All.  256,  Fed.  Cas.  51,  admitting  evi- 
dence to  prove  the  execution  of  a  will  which  had  not  been  proved  before 
any  judicial  authority  previous  to  the  cession  of  California. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated  abroad. 
Note,  9  AniL  Oas.  428. 

Conclusiveness  of  probate  as  res  judicata.    Note,  21  L.  R.  A.  682. 

tJhited  States  courts  have  no  probate  Jurisdiction,  and  an  original  bill 
cannot  be  sustained  on  an  allegation  that  the  probate  of  a  will  is  contrary  to 
law. 

Approved  in  Watkins  v.  Eaton,  173  Fed.  144,  Federal  court  has  no  juris- 
diction to  order  funds  in  possession  of  ancillary  administrator  in  one  State 
to  be  paid  to  principal  administrator  in  another  State;  Wahl  v.  Franz,  100 
Fed.  687,  40  C.  C.  A.  638,  holding  proceedings  for  probate  ^f  will  is  not 
"suit  of  civil  nature  at  law  or  in  equity*'  within  sections  1  and  2  of  judi- 
ciary act  of  1888,  relating  to  jurisdiction  of  Circuit  Court;  Adams  v.  Pres- 
ton, 22  How.  488,  16  L.  Ed.  278,  liolding  Supreme  Court  cannot  review 
judgment  of  Parish  court  of  New  Orleans  for  any  irregularity  or  illegality 
in  proceedings,  when  appeal  would  lie  to  State  Supreme  Court;  Ellis  v. 
Dayis,>4  Woods,  14,  Fed.  Cas.  4402,  United  States  Circuit  Court  has  not 
original  jursidiction  of  a  bill  to  set  aside  decree  of  probate  court;  In  re 
Frazer,  9  Fed.  Cas.  731,  probate  case  cannot  be  transferred  to  Federal 
court  after  decree  in  probate  court;  In  re  Cilley,  58  Fed.  984,  proceeding 
to  establish  and  probate  a  will  is  not  removable  under  acts  of  1887-88; 
Copcland  v.  Bruning,  72  Fed.  8,  Federal  court  has  no  jurisdicton  of  case  to 
determine  validity  of  a  will  preliminary  to  determining  whether  probate 
should  be  granted  or  denied ;  In  re  Foley,  80  Fed.  951,  probate  proceedings 
to  determine^  whether  property  is  separate  or  community  property  cannot 
be  removed  to  a  Federal  court. 
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Distinguished  in  Eddy  v.  Eddy,  168  Fed.  698,  93  C.  C.  A.  586,  Federal 
court  will  take  jurisdiction  of  suit  by  widow,  citizen  of  one  State  against 
executors  of  deceased  husband's  estate  in  another  State,  to  set  aside  elec- 
tion to  take  under  will  procured  by  fraudulent  concealment;  dissenting- 
opinion  in  Wahl  v.  Franz,  100  Fed.  693,  40  C.  C.  A.  638,  majority  holding 
proceeding  for  probate  of  will  is  not  *'suit  of  civil  nature  at  law  or  in 
equity"  within  sections  1  and  2  of  judiciary  act  of  1888,  relating  to  juris- 
diction of  Circuit  Court ;  Southworth  v.  Adams,  9  Biss.  523,  4  Fed.  3,  hold- 
ing suit  brought  in  State  court  by  alleged  legatee  under  lost  will  against 
heir  at  law  may  be  removed  to  Federal  court ;  Comstock  v.  Herron,  55  Fed. 
811,  5  C.  C.  A.  2i66,  Circuit  Court  lias  jurisdiction,  as  between  citizens  of 
different  States,  in  suit  against  trustee  under  will  for  an  accounting  and 
distribution. 

18  How.  473-475,  15  L.  Ed.  457,  LEDOUX  v.  BIiAOE. 

Where  boundaries  of  imperfect  Spanish  claim  are  so  uncertain  that  they 
cannot  be  determined  by  the  court,  a  confirmation  by  Congress  is  inoperative, 
and  the  owner  of  a  patent  conflicting  witb  a  subsequent  survey  has  the  better 
title. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  176,  76  Pac 
318,  imperfect  grant  not  taxable  until  confinnation  of  survey  by  court  of 
private  land  claims;  Henshaw  v.  Bissell,  18  Wall.  267,  21  L.  Ed.  839  (affirm- 
ing 1  Sawy.  573,  Fed.  Cas.  1447),  as  between  two  floating  grants  within 
same  general  tract  sufficient  to  satisfy  both,  party  whose  claim  is  first  sur- 
veyed and  patented,  holds  better  right;  Tobin  v.  Walkinshaw,  McAlL  173, 
Fed.  Cas.'  14,069,  Mexican  title  founded  on  grant  not  approved  by  depart- 
mental assembly  nor  segregated  from  public  domain  before  cession  of  Cali- 
fornia not  sufficient  to  sustain  ejectment;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  644,  no  title  conveyed  by  paper  purporting  to  be  a  Spanish  grant 
where  land  was  not  surveyed  nor  grantee  placed  in  possession  as  required 
by  Spanish  law;  Doe  v.  Higgins,  39  Ala.  19,  where  Spanish  concession  did 
not  specify  location,  quantity  or  boundary  of  grant,  a  subsequent  confirma- 
tion by  Congress  gave  no  title  to  any  particular  tract ;  Waterman  v.  Smith, 
13  Cal.  413,  417,  patent  conclusive  against  floating  grant  within  limits  of  a 
larger  tract. 

18  How.  476-479,  15  L.  Ed.  464,  UNITED  STATES  ▼.  BOOTH. 

It  is  duty  of  clerk  of  State  court  to  obey  writ  of  error  issued  ftom  the 
Supreme  Court;  his  refusal  cannot  prevent  the  exercise  of  appellate  powers, 
and  he  will  be  compelled  to  obey  the  writ  or  show  cause  for  disobedience. 

Cited  in  dissenting  opinion  in  Underwood  v.  McVeij2:h,  131  U.  S.  cxxii, 
Appx.,  21  L.  £d.  954,  arguendo. 

18  How.  480-489, 15  L.  Ed.  499,  BACON  v.  BOBEBT80N. 

Where  a  corporation  has  been  deprived  of  its  cliarter  by  Judicial  decree, 
and  a  trostee  appointed  to  wind  up  its  affain»  both  by  Mlsaiaslppi  law  and 
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g«n«^  equity  jniinnnidttice,  tlie  ttockholders  are  entitled  to  aeeets  remaimng 
after  payment  of  delits  and  ezpenaes;  and,  if  citUena  of  another  State,  may 
maintain  bill  in  tlie  Federal  courts  to  compel  an  accomiting  and  diatilbiitioiL 

Approved  in  Wallace  v.  Adams,  204  U.  S.  425,  51  L.  Ed.  553,  27  Sup.  Ct. 
363,  in  suit  to  determine  citizenship  of  members  of  Indian  tribes,  defend- 
ants may  be  few  individuals  representing  large  class  and  decree  will  bind 
wkole  class;  Duvall  v.  Synod  of  Kansas,  222  Fed.  670,  138  C.  C.  A.  217, 
83mod  of  Kansas  was  proi)er  class  representative  of  Presbyterian  church 
in  action  to  determine  title  to  church  property;  Steams  Coal  ft  Lumber  Co. 
V.  Van  Winkle,  221  Fed.  595,  137  C.  C.  A.  314,  where  stockholders  are 
numerous,  few  may  sue  on  behalf  of  all  to  recover  mineral  and  timber 
rights  in  land  of  corporation  after  expiration  of  charter;  A.  R.  Barnes 
&  Co.  V.  Berry,  169  Fed.  229,  94  C.  C.  A.  501,  court  has  jurisdiction  over 
suit  for  specific  performance  of  contract  brought  by  members  of  T3rpothctae 
on  behalf  of  themselves  and  as  representatives  of  Typothetae;  Atlantic 
Trust  Co.  v.  Dana,  128  Fed.  216,  62  C.  C.  A.  657,  holding  equitable  lien 
acquired  by  judgment  creditors  of  corporation  by  joining  in  creditors'  suit 
not  affected  by  subsequent  dissolution  of  corporation  nor  by  their  failure 
to  revive  their  judgments  within  a  year  thereafter,  as  provided  by  Kan. 
Gen.  Stats.  1901,  §§  4883,  4889,  in  case  of  death  of  either  party;  Diamond 
State  Iron  Co.  v.  Husbands,  8  Del.  Ch.  221,  68  Atl.  244,  where  grantor 
received  valuable,  consideration  for  land,  equity  will  declare  trust  in  favor 
of  stockholders  and  creditors  and  compel  holder  of  legal  title  to  convey 
it  to  real  beneficiaries  in  interest;  Neptune  Fire  Engine  etc.  Co.  v.  Board 
of  Education,  166  Ky.  18, 19,  178  S.  W.  1144,  on  dissolution  of  incorporated 
volunteer  fire  company,  property  goes  to  surviving  members  and  does  not 
revert  to  grantors  nor  escheat;  Scott  v.  Gittings,  125  Md.  606,  94  Atl.  213, 
where  on  dissolution  of  corporation  shares  of  stock  were  held  in  name  of 
one  as  agent  and  another  as  trustee,  both  deceased,  title  to  property  did 
not  escheat  to  State;  Leviness  v.  Consolidated  Gas  etc.  Co.,  114  Md.  570, 
Ann.  Oas.  19130,  649,  80  Atl.  307,  in  action  to  release  certain  property 
from  lien  of  many  hundreds  of  preferred  stockholders,  one  or  more  may  be 
made  representative  defendants  for  whole;  Hopkins  v.  Crossley,  138  Mich. 
565,  101  N.  W.  823,  where  volunteer  fire  department  incorporated,  funds 
of  which  to  be  used  for  relief  purposes,  and  funds  derived  principally  from 
members  and  on  dissolution  of  corporation  fund  put  in  trust  for  specified 
purpose,  fund  did  not  escheat  on  failure  of  trust ;  Richards  v.  Northwestern 
Coal  etc.  Co.,  221  Mo.  164,  119  S.  W.  957,  real  estate  of  corporation  dis- 
solved by  limitation  does  not  revert  to  grantor;  Hagemann  v.  Southern 
Electric  R.  Co.,  202  Mo.  263,  100  S.  W.  1085,  street  railroad  purchasing 
franchise  and  property  of  another  street  railroad  company,  is  not  liable 
for  debts  of  latter  that  were  not  liens  at  time  of  transfer;  Weber  v. 
Nichols,  75  N.  J.  Eq.  120,  75  Atl.  998,  stockholder  of  corporation  in  hands 
of  receiver  may  sue  for  distribution  of  surplus  assets  to  exclusion  of  stock- 
holders holding  stock  fraudulently  issued  to  them  without  allying  that 
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rei^eiver  has  been  asked  to  sue  and  refused ;  McAlhany  v.  Morray,  89  S.  C. 
445,  450,  Ann.  Oaa.  1913A,  1008,  35  L.  B.  A.  (N.  S.)  895,  71  S.  %.  1026, 
1028,  upon  dissolution  of  temperanoe  society,  property  goes  to  representa- 
tives of  members  of  corporation,  not  to  heir  of  grantor;  Lindemann  v.  Rush, 
125  Wis.  231,  232,  104  N.  W.  125,  126,  under  Rev.  Stats.  1898,  §  1764, 
providing  that  after  expiration  of  life  of  corporation,  directors  may  con- 
tinue business  for  three  years  to  wind  up  business,  action  to  wind  up 
affairs  of  corporation  may  be  prosecuted  more  than  three  years  after 
termination  of  life  of  corporation;  Lum  v.  Robertson,  6  Wall.  279,  18 
L.  Ed.  744,  in  suit  against  delinquent  debtor  for  benefit  of  stockholders; 
Wallamet  Falls  Co.  v.  Kittridge,  5  Sawy.  50,  Fed.  Gas.  174-05,  corporation 
dissolved  by  vote  of  shareholders  exists  for  purpose  of  collecting  and 
distributing  assets ;  Wallamet  Falls  etc.  Co.  v.  Kittredge^  29  Fed.  Cas.  84, 
to  the  same  point ;  In  re  Independent  Ins.  Co.,  1  Holmes,  HI,  6  Nat.  Bank. 
Reg.  269,  Fed.  Cas.  7017,  insolvent  insurance  company  enjoined  from  fur- 
ther prosecution  of  its  business,  subject  to  proceedings  in  bankruptcy; 
Lafayette  Co.  v.  Neely,  21  Fed.  739,  where  corporation  has  been  dissolved 
by  foreclosure  sale,  stockholders  may  bring  suit  if  directors  refuse  to 
do  so;  Edison  Electric  light  Co.  v.  New  Haven  Electric  Co.,  35  Fed.  237, 
corporation  consolidating  with  another  may  provide  for  assignment  of  a 
patent,  which  assignment  may  be  legally  made  by  its  president  and  secre- 
tary, after  consolidation;  Congregation  of  the  Roman  Catholic  Church  ▼. 
Texas  &  P.  Ry.  Co.,  41  Fed.  567,  property  of  dissolved  religious  corporation 
vests  in  its  members;  Mason  v.  Pewabic  Min.  Co.,  66  Fed.  395,  13  C.  C.  A. 
532,  in  suit  by  minority  stockholders  to  recover  assets,  directors  defending 
suit  could  not  subject  assets  to  costs  and  counsel  fee;  Olmstead  v.  Dis- 
tilling &  Cattle  Feeding  Co.,  73  Fed.  47,  upon  judgment  of  ouster  in  quo 
warranto  proceedings,  a  court  of  equity  has  jurisdiction  of  suit  by  stock- 
holder for  appointment  of  receiver  to  administer  assets;  Atlanta  Real 
Estate  Co.  v.  Atlanta  Nat.  Bank,  75  Ga.  46,  where  trustees  were  assisting 
in  misappropriation  of  corporate  property,  stockholders  entitled  to  relief 
in  equity;  Muscatine  Turn  Verein  v.  Funck,  18  Iowa,  472,  dissolution  of 
corporation  does  not  take  away  power  to  act  for  purpose  of  winding  up 
its  affairs;  State  v.  Bailey,  16  Ind.  52,  79  Am.  Dec.  411,  stockholders  of 
corporation  consolidating  with  another  are  entitled  to  withdraw  their 
shares,' and  may  enjoin  consolidation  until  secured;  Davis  v.  Robertson,  11 
La.  Ann.  754,  trustees  of  insolvent  banks  have  a  right  to  collect  all  assets 
and  to  distribute  surplus  among  stockholders;  Cockbum  v.  Union  Bank, 
13  La.  Ann.  291,  where  stockholder  is  denied  right  to  inspect  books  of 
corporation,  his  remedy  is  by  mandamus;  Powell  v.  North  Missouri  R.  R. 
Co.,  42  Mo.  69,  corporation  cannot  give  away  property  to  the  prejudice 
of  creditors;  Mott  v.  Pennsylvania  R.  R.  Co.,  30  Pa.  St.  25,  72  Am.  Dec 
669,  judgment  of  ouster  works  dissolution  of  corporation  but  does  not 
exting^h  debts  due  to  or  from  corporation;  Shamokin  Valley  &  P.  R.  R. 
Co.  V.  Malone,  85  Pa.  St.  36,  assets  of  insolvent  corporation  are  a  fund 
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for  the  payment  of  its  debts,  which  equity  will  enforce  against  holders; 
St.  Philip's  Church  v.  Zion  Presbyterian  Church,  23  S.  ^C.  314,  upon  dis- 
solution of  a  religious  corporation,  property  reverts  to  grantors;  State  v. 
Bank,  of  Tennessee,  6  Bazt.  109,  upon  dissolution  of*  corporation,  a  court 
of  chancery  may  take  charge  of  funds  and  administer  them  for  benefit 
of  those  entitled;  Miller  v.  Newburg  Orrel  Coal  Co.,  31  W.  Va.  838,  13 
Am.  St.  Rep.  905,  8  S.  E.  601,  a  corporation  which  failed  to  wind  up  its 
business  within  time  fixed  by  its  charter,  may  be  sued  for  tort  committed 
after  expiration  of  charter;  Pond  v.  Vermont  Valley  R.  R.  Co.,  12  Blatchf. 
287,  Fed.  Cas.  11,266,  as  to  general  jurisdiction  of  courts  of  equity ;  Hardon 
v.  Newton,  14  Blatchf.  379,  Fed.  Cas.  6054,  leave  given  to  amend  so  that 
relief  desired  might  be  specifically  prayed  for;  Taylor  v.  Holmes,  14  Fed. 
506,  dismissing  bill  where  directors  of  defunct  corporation  were  not  made 
parties,  and  action  was  stale,  and  barred  by  statute  of  limitations;  People 
V.  President  etc.  of  College  of  Cal.,  38  Cal.  174,  upon  dissolution  of  literary 
corporation  having  no  stockholders,  trustees  might  donate  property  to 
State  university;  Mason  v.  Atlanta  Fire  Ins.  Co.,  70  Ga.  610,  48  Am.  Rep. 
587,  where  member  of  volunteer  fire  company,  having  no  stock  or  subscrip- 
tion by  mevibers,  dies  fifteen  years  before  dissolution  of  company,  his 
heirs  had  no  interest  in  funds ;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  277, 
96  Am.  Dec.  753,  where  corporation  was  not  legally  dissolved;  Thornton 
V.  Marginal  Freight  Ry.,  123  Mass.  34,  under  statute,  judgment  recovered 
against  corporation  after  expiration  of  three  years  from  repeal  of  its 
charter  is  void ;  Opinion  of  the  Justices,  66  N.  H.  637,  639,  33  Atl.  1080, 
1081,  property  of  a  corporation  cannot  be  confiscated  by  amending  charter ; 
Rader  v.  Southeasterly  Road  Dist.,  36  N.  J.  L.  277,  act  repealing  incor- 
poration of  township,  not  affecting  or  impairing  any  legal  contract  valid; 
O'Connor  v.  City  of  Memphis,  6  Lea,  732,  where  municipal  charter  is 
repealed  and  new  municipality  incorporated,  suit  against  old  corporation 
may  be  revived  against  new  one ;  Williams  v.  County  Court,  26  W.  Va.  526, 
a  taxpayer  may,  on  behalf  of  himself  and  all  other  taxpayers,  file  bill  to 
enjoin  the  collection  of  a  tax;  dissentfng  opinion  in  State  v.  Baltimore 
&  O.  R.  R.  Co.,  48  Md.  93,  and  Miner  v.  Ice  Co.,  93  Mich.  116,  17  L.  E.  A. 
419,  53  N.  W.  224,  both  arguendo. 

Distinguished  in.Swann  v.  Summers,  19  W.  Va.  131,  132,  holding  judg- 
ment creditor  of  a  corporation  cannot  garnishee  property  in  hands  of 
^  another  corporation  having  charge  of  franchises  and  conducting  business. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Bep.  717. 

Effect  of  dissolution  of  corporations.    Notes,  8  Am.  Dec.  140;  12  Am. 
Dec.  239. 

Acts  and  proceedings  of  dissolved  corporations.    Note,  1S4  Am.  St. 
Rep.  309. 
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Disposition  of  realty  of  eleemosynary  corporation  on  dissolution. 
Note,  Ann.  Oas.  1913A,  1012. 

Recoveiy  for  services  and  expenses  under  contract  ended  by  insolvency 
and  dissolution  *of  corporation.    Note,  69  L.  R.  A.  182,  141,  142. 

Miscellaneous.  Cited  in  Bass  v.  Navigation  Co.,  Ill  N.  C.  446,  19 
L.  R.  A.  252,  16  6.  E.  404. 

18  How.  489-497,  15  L.  Ed.  4^  l^ASIEBS  ▼.  BABBEDA. 

Right  of  seller  to  recover  for  articles  delivered  while  refusing  further 
deliveries  for  purchaser's  failure  to  pay.  Note,  48  la.  R.  A.  (N.  8.) 
1011. 

Right  of  stoppage  in  transitu.    Note,  28  E.  R.  0.  410. 

18  How.  497-508,  15  L.  Ed.  469,  BEATJBEaABD  ▼.  NEW  0BLEAK8. 

Supreme  Court  wUl  follow  the  laws  of  the  several  States  as  rules  of  deci- 
sion wherever  they  properly  apply,  and  defer  to  the  decisions  of  State  tribunals 
upon  questions  arising  out  of  the  common  law  of  the  State,  especially  when 
applied  to  the  title  of  lands.  • 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.,  144  Fed.  179, 
applying  rule  in  suit  to  determine  title  to  tide-lands  along  Oakland  water- 
front; Succession  of  Hasling  (Hasling  v.  Martin),  114  La.  296,  38  South. 
174,  validity  of  will  made  in  Louisiana  by  citizen  thereof  bequeathing 
Mississippi  lands,  depends  on  Mississippi  law;  State  v.  Davis,  9  Okl.  Cr. 
102,  130  Pac.  965,  sheriff  and  jailer  refusing  to  comply  with  order  of 
court  to  allow  accused  to  confer  privately  with  counsel  were  guilty  of 
contempt;  Suydam  v.  Williamson,  24  How.  434,  16  L.  Ed.  745,  adopting 
New  York  law  establishing  rule  of  real  property;  Barrett  v.  Holmi^s,  102 
U.  S.  655,  26  L.  Ed.  292,  following  construction  of  Iowa  Supreme  Court  of 
statute  of  limitations  as  affecting  real  property  titles ;  Bondurant  v.  Watson, 
103  U:  S.  289,  26  L.  Bd.  450,  State  decisions  establishing  rule  of  real 
property  in  Louisiana,  binding  on  Supreme  Court;  Ridings  v.  Johnson, 
128  U.  S.  224,  32  L.  Ed,  405,  9  Sup.  Ct.  76,  to  the  same  point;  Amdt  v. 
Griggs,  134  U.  S.  321,  33  L.  Ed.  920,  10  Sup.  Ct.  559,  disposition  of  immov- 
able property  governed  by  State  law;  Mitchell  v.  Lippincott,  2  Woods, 
471,  Fed.  Cas.  9665,  under  "married  woman's  law,"  as  construed  by  Alabanm 
courts,  a  married  woman  cannot  mortgage  her  separate  estate  to  secure 
husband's  debts ;  Turner  v.  Aldridge,  1  McAU.  231,  Fed.  Cas.  14,249,  under 
Texas  decisions,  as  against  a  mere  trespasser,  plaintiff  is  entitled  to  re- 
cover on  prior  peaceable  possession  alone;  In  re  Zug,  16  Nat.  Bank.  Reg. 
280,  30  Fed.  Cas.  948,  in  bankruptcy  proceedings,  questions  touching  the 
tenure  of  real  estate.  Federal  courts  are  governed  by  local  decisions ;  Lamb 
V.  Farrell,  21  Fed.  8,  Arkansas  decisions  as  to  jurisdiction  of  equity  court, 
of  suit  to  quiet  title,  are  conclusive  evidence  of  State  law;  Independent 
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Dist.  V.  Beard,  83  Fed.  16,  adopting  State  decisions  of  coorts  that  in  order 
to  fasten  special  tmst  upon  funds  held  by  receiver  of  insolvent  bank,  it 
is  unnecessary  to  trace  deposit  to  any  specific  property;  Malcomson  v. 
Wappoo  Mills,  86  Fed.  908,  State  decision  involving  decision  upon  common 
law  of  State  is  binding  Authority;  Perry  v.  Wheeler,  12  Bush,  551,  deny- 
ing right  of  Federal  court  to  set  up  and  enforce  within  territorial  limits 
of  Kentucky  a  rule  of  property  different  from  laws  of  State;  Smith  v. 
Power,  23  Tex.  33,  a  series  of  decisions  settling  construction  of  law  affect- 
ing titles  to  real  property,  are  binding;  dissenting  opinion  in  Baltimore  & 
Ohio  R.  R.  Co.  V.  Baugh,  149  U.  S.  405,  87  L.  Ed.  787,  13*  Sup.  Ct.  928, 
majority  holding  question  whether  engineer  and  fireman  on  locomotive, 
without  train,  are  fellow-servants,  not  a  question  of  local  law. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup. 
Ct.  22,  where  there  had  been  decisions  by  State  court,  jud^ent  of  Circuit 
Court  will  not  be  reversed  because  State  court  has  subsequently  adopted 
a  different  view.  ^ 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts.  Note, 
40  L.  R.  A.  (N.  8.)  417. 

In  Judicial  sale  of  real  estate  of  an  insolvent  or  embarrassed  succession, 
tlifl  settled  doctrine  in  Louisiana  is  that  there  are  no  adversary  parties;  the 
proceeding  is  in  rem,  the  administrator  represents  the  land,  and  the  only 
question  df  Jurisdiction  is  the  power  of  the  court  over  the  things 

Approved  in  Clark  v.  Rossier,  10  Idaho,  359,  78  Pac.  360,  following  rule; 
Daily  v.  Doe,  3  Fed.  915,  purchaser  of  vessel  under  decree  of  court  of 
admiralty  having  jurisdiction,  will  be  protected  in  his  title;  McLaurin  v. 
Rion,\24  S.  C.  411,  probate  court  could  sell  only  intestate's  interest  in 
the  land;  State  v.  Judge,  48  La.  Ann.  662,  19  South.  667,  debtor  failing 
to  comply  with  conditions  of  voluntary  respite,  to  which  all  creditors  did 
not  consent,  cannot  be  driven  to  forced  surrender;  McNamara  v.  Casserly, 
61  Minn.  344,  63  N.  W.  884,  as  to  effect  of  decree  of  distribution. 

If  it  appears  upon  the  face  of  proceedings  that  the  subject  matter  was 
within  the  court's  jurisdiction,  they  cannot  be  impeached  for  error  or  irregu- 
larity in  a  collateral  inquiry,  but  are  binding  upon  all  other  courts  until 
reversed. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  56,  52  L.  Ed.  101,  28  Sup.  Ct.  1, 
decree  of  probate  court  is  final  and  bars  claim  for  inheritance  tax  in  another 
State;  Kretsinger  v.  Brown,  165  Fed.  614,  91  C.  C.  A.  460,  decree  ordering 
sale  of  real  estate  to  pay  debts  against  estate  is  not  subject  to  collateral 
attack  for  irregularity,  where  it  conformed  substantially  to  statute;  Parker 
V.  Kane,  22  How.  14,  16  L.  Ed.  290,  where  proceedings  in  administrator's 
sale  were  regular,  except  that  no  guardian  was  appointed,  State  court  held 
defect  did  not  deprive  purchaser  of  title^  and  Supreme  Court  adopted 


18  How.  603-507  NOTES  ON  U.  S.  REPORTS.  1115 

decision;  Reinaoh  v.  Atlantic,  G.  &  W.  R.  R.  Co.,  68  Fed.  43,  Federal  court 
could  not  question  foreclosure  proceedings  in  State  court  havinc^  juris- 
diction, in  a  collateral  proceeding;  Wisdom  v.  Buckner,  31  La.  Ann.  6S. 
innocent  purchaser  under  decree  not  affected  by  subsequently  ascertained 
irregularities;  Hays  v.  McNealy,  16  Fla.  414,  necessary  jurisdictional  facts 
should  appear  in  record. 

Distinguished  in  Turner  v.  Malone,  24  S.  C.  402,  holding  judgment  void 
as  to  parties  not  within  jurisdiction  of  court  may  be  r^arded  as  a  nullity 
in  direct  or  collateral  proceedings. 

18  How.  503-^7,  15  L.  Ed.  472,  XmiON  BANK  OF  TENNESSEE  v.  VAIDEN. 
State  law  limiting  remedies  of  its  citizena  in  its  own  courts  cannot  be 
applied  to  prevent  citizens  of  other  States  from  suing  in  Federal  courts;  there- 
fore, where  defendant  to  suit  in  Federal  court  died  after  appearance  and  plea» 
and  suit  was  revived  and  judgment  obtained  against  administrators,  the  fact 
that  plaintiff's  claim  was  not  presented  nor  allowed  by  probate  court  declaring 
estate  insolvent  does  not  bar  recovery  where  estate  proved  to  be  solvent. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
600,  Ann.  Cbs.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  State  statute 
disabling  foreign  corporation,  not  complying  with  corporation  laws  from 
suing  in  State  court  is  not  applicable  in  suit  on  contract  in  Federal  court; 
Security  Trust  Co.  v.  Black  River  Nat.  Bank,  187  U.  S.  227,  229,  47  L.  Ed. 
155,  156,  23  Sup.  Ct.  58,  holding  foreign  creditor  delaying  proceedings  in 
Federal  court  until  after  time  fixed  by  State  probate  court  for  presenting 
claims  against  estate  has  expired  and  final  distribution  of  estate  has  been 
effected  is  barred ;  McClellan  v.  Carland,  187  Fed.  919,  110  C.  C.  A.  49, 
upon  death  of  owner,  his  property  is  impressed  with  trust  for  creditors, 
heirs  and  legatees,  and  Federal  courts  have  jurisdiction  to  enforce  this 
trust  without  impairment  by  State  laws  giving  probate  courts  exclusive 
jurisdiction;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed. 
18,  84  C.  C.  A.  167,  State  statute  declaring  failure  of  .foreign  corporation 
to  procure  license  to  carry  on  business  within  State  shall  be  absolute 
defense*  to  action  arising  out  of  such  business  does  not  prevent  Federal 
court  from  determining  controversies  arising  from  interstate  commerce 
transactions;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314,  315, 
suit  may  be  maintained  in  Federal  court  by  nonresident  creditor  to  conii)cI 
State  treasurer  to  turn  over  securities  of  insolvent  corporation  to  receiver ; 
Brun  V.  Mann,  151  Fed.  151,  12  L.  R.  A.  (N.  S.)  154,  6o  C.  C.  A.  513,  decree 
of  Federal  court  allowing  claim  against  estate  may  be  enforced  in  Fcdei-al 
court,  though  statute  provides  that  such  demands  must  be  proved  in 
probate  court- of  State  where  administration  is  pending;  Alice  E.  Min.  Co. 
V.  Blanden,  136  Fed.  254,'  upholding  Federal  jurisdiction  over  claim  against 
estate  of  decedent,  though  State  law  limits  right  to  establish  claims  to 
probate  proceedings;  Barber  Asphalt  Paving  Co.  v.  Morris,  132  Fed.  949, 
950,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  providing  for  appeals 
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from  aUowance  or  rejection  of  claims  to  District  Court  and  prohibiting 
payment  of  claims  pending  appeal  does  not  affect  Federal  jurisdiction  over 
such  claims  not  presented  to  council;  United  States  v.  Eisenbeis,  112  Fed. 
197,  50  C.  C.  A.  179,  holding  where  government  commences  suit  for  con- 
demnation but  no  process  served  on  defendant  until  after  service  of  State 
summons  in  suit  in  State  court  to  recover  interest  in  same  land,  State 
court  acquired  priority  of  jurisdiction;  In  re  Delaiield,  109  Fed.  579,  hold- 
ing Federal  courts  have  jurisdiction  of  suit  under  State  statute  to  determine 
compensation  for  land  taken  under  eminent  domain,  notwithstanding  stat- 
ute provides  for  suit  in  particular  court;  Security  Trust  Co.  v.  Dent,  104 
Fed.  384,  386,  43  C.  C.  A.  594,  holding  Minnesota  statutes  providing  time 
for  presenting  claims  against  estates  is  ineffectual  to  deprive  Federal  court 
of  jurisdiction  of  action  by  nonresident  creditor  against  administrator  on 
claim  against  estate;  Great  Western  Min.  etc.  Co.  v.  Harris,  96  Fed.  504, 
holding  suit  by  receiver  of  insolvent  corporation  to  recover  money  alleged 
to  have  been  wrongfully  obtained  from  corporation  when  insolvent  is  in 
nature  of  action  on  case  for  damages  to  property  and  survives  under 
Vt.  Stats.,  §  2446 ;  Klein  v.  Keller,  42  Okl.  598,  Ann.  Oas.  1916D,  1070,  141 
Pac.  1119,  contract  for  sale  of  intoxicating  liquor  by  dealer  in  Ohio  to 
dealer  in  Texas  valid  in  both  States  is  enf<^rced  in  Oklahoma,  prohibition 
State;  dissenting  opinion  in  Moore  v.  Fidelity  Trust  Co.,  138  Fed.  1009, 
majority  holding  where  surviving  partner  of  executor  of  deceased  partner's 
estate  which  was  in  probate  in  State  court,  bill  by  distributee  to  compel 
accounting  by  surviving  partner  not  maintainable  in  Federal  court;  dis- 
senting opinion  in  Wahl  v.  Franz,  100  Fed.  698,  699,  40  C.  C.  A.  638, 
majority  holding  Circuit  Court  has  no  jurisdiction  over  probate  of  will  on 
removal  under  Judiciary  Act  1888,  §§  1,   2;   Schurmeier  v.  Connecticut 
etc.  Ins.  Co.,  137  Fed.  44,  69  C.  C.  A.  22,  arguendo;  Hyde  v.  Stone,  20  How. 
175,  15  L.  Bd.  876,  transfer  of  suit  from  one  State  court  to  another  for 
purpose  of  connecting  it  with  certain  insolvency  proceedings,  does  not  bar 
suit  in  Circuit  Court;  Green  v.  Creighton,  23  How.  107,  16  L.  Ed.  423, 
pendency  of  insolvency  proceedings  in  probate  court  will  not  oust  juris- 
diction of  United  States  Circuit  Court;  Payne  v.  Hook,  7  Wall.  430,  19 
L.  Ed.  262,  Circuit  Court  has  jurisdiction  of  proceeding  against  adminis- 
trator, althorigh  ^uch  proceeding  could  not  be  maintained  in  State  court; 
Chicago  etc.  Ry.  Co.  v.  Whitton,  13  Wall.  287,  20  L.  Ed.  577,  statute  re- 
quiring action  for  damages  for  wrongful  act  causing  death,  to'  be  brought 
in  State  court,  does  not  prevent  nonresident  from  removing  action;  Borer 
V.  Chapman,  119  U.  S.  600,  30  L.  Ed.  537,  7  Sup.  Ct.  348,  nonresident  cred- 
itor not  bound  to  make  himself  a  party  to  proceedings  in  probate  court, 
and  his  right  to  recover  is  not  barred  by  failure  so  to  do;  Chicot  County 
V.  Sherwood,  148  U.  S.  534,  37  L.  Ed.  548,  13  Sup.  Ct.  698,  action  will 
lie  in  Federal  court  to  recover  on  bonds  issued  by  county,  although  State 
legislature  repealed  laws  authorizing  counties  to  be  sued ;  National  Bank  v. 
Sebastian  County,  5  Dill.  417^  Fed.  Cas.  10,040,  to  the  same  point;  Phelps 
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V.  O'Brien,  2  Dill.  518,  Fed.  Cas.  11,078,  a  i)erson  having  a  right  to  sue 
in  Federal  court  cannot  be  compelled  by  act  of  State  legislature  to  obtain 
leave  of  State  court;  Green  v.  Collins,  3  Cliff.  507,  Fed.  Cas.  5755,  sale  in 
another  State  not  invalidated  by  Massachusetts  statute  providing  that  no 
action  should  be  maintained  in  any  State  court  for  price  of  liquor  sold 
for  purpose  of  being  brought  into  State;  Re  Murray,  1  Hask.  270,  3  Nat. 
Bank.  Reg.  188,  Fed.  Cas.  9954,  claim  for  liquor  lawfully  sold  in  New 
York  to  citizen  of  Maine,  who  intended  to  use  purchase  in  violation  of 
State  law,  is  provable  in  bankruptcy;  Claflin  v.  Lisso,  4  Woods,  253,  16 
Fed.  898,  jurisdiction  of  Federal  court  cannot  be  ousted  by  subsequent 
insolvency  proceedings  in  State  court;  Andrews  v.  Smith,  19  Blatehf.  109, 
5  Fed.  842,  overruling  plea  to  jurisdiction  of  Circuit  Court  where  property 
in  litigation  in  pending  proceedings  of  State  court  was  not  in  court's  pos- 
session; GriswoldW.  Central  Vermont  R.  R.  Co.,  20  Blatehf.  217,  9  Fed. 
800,  proceedings  in  State  court  no  bar  to  Federal  Jurisdiction  to  bill  to 
enforce  lien;  Warren  v.  Wisconsin  Valley  R.  R.  Co.,  6  Biss.  430,  Fed.  Cas. 
17,204,  right  to  remove  condemnation  proceedings  cannot  be  limited  by 
State  laws;  Demeritt  v.  Exchange  Bank,  7  Fed.  Cas.  450,  State  insolvent 
law  cannot  suspend  contract  made  with  a  citizen  of  another  State  nor 
prevent  removal  of  case  to  a  Federal  court ;  Lee  v.  Aetna  Ins/  Co.,  15  Fed. 
Cas.  142,  a  corporation  does  not  become  a  citizen  of  a  State  by  consenting 
to  service  of  process  on  agent,  and  may  remove  case  to  Federal  court; 
Black  V.  Scott,  9  Fed.  191,  Circuit  Court  has  jurisdiction  in  foreclosure 
proceedings,  although  real  estate  is  in  custody  of  probate  court ;  PuUiam  v. 
PuUiam,  10  Fed.  30,  Fed.  Cas.  11,463a,  State  law  providing  that  settle- 
ments made  in  County  Court  "shall  be  prima  facie  evidence  in  fav(»r  of 
the  accounting  party,"  cannot  restrict  jurisdiction  of  Federal  courts; 
Logan  V.  Greenlaw,  12  Fed.  19,  bill  in  equity  pending  in  State  court  no 
bar  to  similar  bill  in  Federal  court  in  same  State;  Chewett  v.  Moran,  17 
Fed.  822,  823,  bill  in  equity  to  subject  estate  to  debts  of  ancestor  not  barred 
by  failure  to  present  claim  to  probate  court,  but  is  evidence  of  laches; 
Hartman  v.  Fishbeck,  18  Fed.  294,  295,  State  statutes  of  limitation  cannot 
impair  creditor's  right  to  sue  estate  in  United  States  court;  Hull  v.  Dills, 

19  Fed.  659,  United  States  equity  courts  not  affected  by  restrictions  placed 
by  States  on  their  own  courts  of  equity ;  May  v.  Saginaif^  Co.,  32  Fed.  630, 
State  law  giving  supervisors  exclusive  power  to  adjust  claims  against  their 
county  does  not  bar  action  for  tort  in  Federal  court;  Hoover  v.  Crawford 
County,  39  Fed.  9,  legislature  permitting  counties  to  oontract  and  issue 
obligations  cannot  prevent  citizens  of  other  States  from  suing  in  Federal 
courts;  Edwards  v.  Hill,  59  Fed.  725,  8  C.  C.  A.  233,  right  of  citizen  of 
another  State  to  bring  foreclosure  suit  in  Federal  court  not  affected  by 
statutory  general  assignment  made  by  mortgagor;  The  James  Roy,  59  Fed. 
786,  one  having  maritime  lien  need  not  obtain  consent  of  State  court  before 
arresting  property  in  the  admiralty;  The  Willamette  Valley,  62  Fed.  297, 
to  the  same  point;  Brendel  v.  Charch^  82  Fed.  263,  citizen  of  another  State 
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may  maintain  sttit  in  Federal  court  to  recover  l^acy,  pending  settlement 
of  estate  in  probate  court;  Brown  v.  Ellis,  86  Fed.  358,  assessment  of 
national  bank  stock  may  be  enforced  against  executor  in  Federal  court, 
although  settlement  of  estate  is  x)ending  in  probate  court;  Eastern  Build- 
ing &  Loan  Assn.  v.  Bedford,  88  Fed.  20,  State  cannot  prevent  a  foreign 
corporation  from  enforcing  a  contract  in  Federal  courts ;  Shepard  v.  Tulare 
Irr.  Dist.,  94  Fed.  4,  right  of  original  action  for  a  mandamus  in  State 
courts  to  compel  officers  of  municipal  corporation  to  pay  bonds  does  not 
deprive  bondholder  of  right  of  action  in  Federal  court;  dissenting  opinion 
in  Missouri  K.  &  T.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  23  C.  C.  A.  1, 
majority  holding  substantive  rules  of  equity  administered  by  Federal  courts 
may  be  abrogated  or  changed  by  State  statutes;  Hutchinson  v.  Green,  2 
McCrary,  476,  6  Fed.  838,  refusing  injunction  to  interfere  with  possession 
or  control  of  property  in  possession  of  State  court;  Ball  v.  Tompkins,  41 
Fed.  489,  possession  of  State  probate  court  did  not  exclude  jurisdiction  of 
Federal  court  where  executors  disagreed  as  to  management;  Martin  v. 
Fort,  83  Fed.  23,  27  C.  C.  A.  428,  affirming  decree  dismissing  bill  for 
nonjoinder  of  necessaiy  parties;  Hornor  v.  Hanks,  22  Ark.  589,  arguendo; 
Ames  V.  Slater,  27  Minn.  74,  6  N.  W.  419,  Circuit  Court  had  jurisdiction 
of  suit  between  a  foreign  corporation  and  citizen. 

Distinguished  in  Geilinger  v.  Philippi^  133  U.  S.  257,  38  L.  Ed,  617,  10 
Sup.  Ct.  269,  nonresident  creditors  who  do  not  come  in  pari  passu  with 
domestic  creditors  cannot  participate  in  the  distribution;  McDermott  v. 
Copeland,  9  Fed.  539,  in  the  absence  of  fraud,  bill  in  equity  will  not  lie 
in  Circuit  Court  to  compel  executors  to  collect  and  pay  over  distributive 
shares  of  estate;  Pulliam  v.  Pulliam,  10  Fed.  78,  Fed.  Cas.  11,463a,  statute 
limiting  time ,  for  presenting  claims  against  estate  is  a  rule  of  property 
and  binding  upon  Federal  courts;  Dodd  v.  Ghiselin,  27  Fed.  408,  State 
laws  providing  for  the  settlement  of  estates  are  binding  upon  Federal 
courts ;  Walker  v.  Brown,  63  Fed.  209,  210,  212,  11  C.  C.  A.  135  (affirming 
58  Fed.  30),  creditor  not  entitled  to  maintain  bill  in  Federal  court  for  an 
accounting  by  administrator,  where  fraud  or  nonadministration  is  not 
averred. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Gas.  1913D,  464. 

Federal  court's  power  to  enforce  own  judgment  against  decedents' 

estate.    Note,  12  L.  B.  A.  (N.  S.)  156. 
Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 

State.    Note,  42  L.  B.  A.  449,  460. 

18  How.  507-511,  15  L.  Ed.  504,  McMIOKBN  ▼.  PEBIN. 

Purchase  of  property  by  an  attorney  after  Judgment  has  been  obtained  is 
not  illegal  under  laws  of  Louisiana;  and  if  it  were,  a  person  loaning  money 
that  purchase  might  be  made  is  estopped  from  pleading  its  illegality  and  ^naj 
not  retain  the  property  which  had  been  conveyed  to  him  as  security. 
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Approved  in  Rogers  v.  Hendriek,  85  Conn.  268,  82  Atl.  689,  pnrehase  of 
judgment  by  attorney  is  not  violation  of  statnte  against  champerty  and 
maintenance;  Saint  v.  Martel,  122  La.  96,  47  South.  414,  attorney's  pur- 
chase of  property  after  judgment  is  not  rendered  illegal  by  subsequent 
litigation  between  claimant  and  other  parties^  Armstrong  v.  American  Ex- 
change Bank,  133  U.  S.  467,  33  L.  Ed.  759,  10  Sup.  Ct.  460,  holding  bank 
cannot  refuse  to  honor  checks  on  the  ground  that  depositor  intended  to 
make  an  improper  use  of  the  money;  Warren  etc.  v.  Hewitt,  45  Ga.  607, 
agent  may  recover  money  advanced  to  execute  contract  in  futures  where 
principal  ratified  act  of  agent. 

No  objections  to  a  master's  report  can  be  made  on  appeal  whlcli  were 
npt  taken  before  the  master. 

Approved  in  Underwood  Typewriter  Co.  v.  Steams  &  Co.,  227  Fed.  83, 
objection  cannot  be  made  on  appeal  that  decree  failed  to  find  defendants 
joint  infringers  of  patent,  where  no  objection  was  made  to  master's  report; 
Provident  Life  &  Trust  Co.  v.  Camden  etc.  Ry.  Co.,  177  Fed.  860,  101 
C.  C.  A.  68,  objection  could  not  be  made  for  first  time  on  appeal  from 
decree  for  foreclosure  and  sale  of  property  under  street  railway  mortgage 
that  ))rincipal  sums  evidenced  by  bonds  were  not  due;  Bliss  v.  Anaconda 
Copper  Min.  Co.,  156  Fed.  313,  court  of  equity  may,  at  its  discretion,  re- 
fuse to  consider  objections  to  master's  report  not  presented  to  master; 
Burns  v.  Rosenstein,  135  U.  S.  456,  34  L.  Ed.  195,  10  Sup.  Ct.  819,  holding 
objection  that  master's  report  proceeded  upon  erroneous  views  of  partner- 
ship contract  could  not  be  considered;  Topliff  v.  Topliff,  145  U.  S.  173,  86 
L.  Ed.  665,^^12  Sup.  Ct.  832,  where  it  was  claimed  that  master  allowed  dam- 
ages for  infringement  not  asked  for  in  bill;  Pewabic  Mining  Co.  v.  Mason, 
145  U.  S.  363,  36  L.  Ed.  787,  12  Sup.  Ct.  891,  where  report  by  master  was 
a  mere  ministerial  matter;  Gay  Mfg.  Co.  v.  Camp,  65  Fed.  798,  13  C.  C.  A. 
137,  findings  of  master  are  prima  facie  correct,  and,  when  sustained  by 
Circuit  Court,  should  not  be  overruled  unless  preponderance  of  testimony 
is  against  them;  Gay  Mfg.  Co.  v.  Camp,  68  Fed.  68,  15  C.  C.  A.  226,  apply- 
ing rule;  where  exceptions  were  not  dated  and  there  was  nothing  to  show 
when  they  were  filed ;  Hartman  v.  Evans,  38  W.  Va.  677,  18  S.  E.  813,  to 
the  same  point;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  527,  25  L  Ed.  702, 
ai^uendo;  Gaines  v.  New  Orleans,  1  Woods,  105,  Fed.  Cas.  5177,  recogrniz- 
ing,  but  not  enforcing,  rule  where  counsel  on  both  sides  acted  under  a  mis- 
apprehension;  Hatch  V.  Indianapolis  &  Springfield  R.  R.,  11  Biss.  141,  9 
Fed.  858,  as  to  settling  master's  report  and  entering  exceptions. 

Appeal  will  not  lie  from  the  refusal  of  a  court  to  <9en  a  former  decree. 
Approved  in  Willis  v.  Davis,  184  Fed.  890,  107  C.  C.  A.  211,  appeal  does 
not  lie  from  order  denying  motion  to  set  aside  prior  order  of  dismissal  as 
to  certain  defendants. 

Circuit  Courts  liaye  no  power  to  set  aside  their  decrees  in  equity,  on 
motion,  after  term  at  which  they  were  rendered. 
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Approved  in  Miocene  Ditch  Co.  v.  Campion  Min.  etc.  Co.,  197  Fed.  500, 
117  C.  C.  A.  61,  Circnit  Court  of  Appeals  has  no  jurisdiction  to  recall 
mandate  of  reversal  after  end  of  term;  Home  St.  Ry.  Co.  v.  Lincoln,  362 
Fed.  137,  89  C.  C.  A.  133,  Federal  Circuit  Court  could  not  correct  judicial 
error  in  decree  upon  motion  after  term;  Halsted  v.  Forest  Hill  Co.,  109 
Fed.  823,  holding  petition  in  nature  of  bill  of  review  cannot  be  entertained 
when  filed  after  time  for  apx)eal  has  qjqf>ired;  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  135  U.  S.  224,  84  L.  £d.  104,  10  Sup.  Ct.  742,  holding 
decree  in  foreclosure  suit  that  intervening  c^'editor  was  entitled  to  priority 
over  mortgage  a  final  decree  which  might  not  be  vacated ;  Lewisburg  Bank 
V.  Sheffey,  140  U.  S.  451,  36  L.  Ed.  496,  11  Sup.  Ct.  758,  application  for  re- 
hearing, made  after  adjournment  of  term,  was  too  late;  Hickman  v.  Fort 
Scott,  141  U.  S.  419,  85  L.  Ed.  776, '12  Sup.  Ct.  11,  petition  to  change  record 
of  reversed  judgment  properly  denied ;  In  re  Troy  Woolen  Co.,  5  Ben.  416, 
6  N.  B.  R.  18,  Fed.  Cas.  14,200,  refusing  application  for  rehearing  on 
report  of  referee  in  order  to  obtain  a  review  of  decision;  United  States 
V.  Millinger,  19  Blatchf.  204,  7  Fed.  189,  court  has  no  power  to  grant  mo- 
tion to  open  judgment  on  the  ground' of  the  existence  of  facts  not  put  in 
evidence;  Scott  ^.  Hore,  1  Hughes,  167,  Fed.  Cas.  12,535,  default  judgment 
taken  in  consequence  of  neglect  of  counsel  will  not  be  ox)ened  on  motion; 
McClellan  v.  Fosbender,  15  Fed.  Cas.  1269,  to  the  same  point;  Coleman  v. 
Neill,  11  Fed.  462,  an  amicable  final  decree  in  suit  between  assignee  in 
bankruptcy  and  assignee  under  deed  of  assignment  may  not  be  amended 
where  amendment  would  prejudice  creditors;  Allen  v.  Wilson,  21  Fed.  883, 
sustaining  aemurrer  to  petition  to  set  aside  execution  and  levy  for  de- 
ficiency in  sale  of  mortgaged  premises;  Glenn  v.  Dimmock,  43  Fed.  551; 
interpreting  the  word  ^'admitted,"  as  used  in  equity  n\le  88,  as  synony- 
mous with  word  ** granted";  Sndw  v.  Edwards,  2  Low.  276,  Fed.  Cas. 
13,145,  as  to  power  of  admiralty  courts  to  vary  their  own  decrees ;  Harmon 
V.  Struthers,  48  Fed.  261,  interlocutory  decree  may  be  opened ;  Stribbling  v. 
Hart,  20  Fla.  242,  243,  244,  as  to  power  of  courts  of  equity  to  open  decrees. 

Distinguished  in  Newman  v.  Moody,  19  Fed.  860,  where  no  appeal  lies, 
court  may  at  its  discretion  allow  rehearing  before  end  of  next  term ;  Scho- 
field  V.  Horse  Springs  Cattle  Co.,  65  Fed.  434,  denying  motion  to  open  de- 
fault where  affidavits  were  insufficient. 

Miscellaneous.  Cited  in  Schofield  v.  Baker,  212  Fed.  510,  order  authoriz- 
ing receiver  of  national  bank  to  sell  assets,  consisting  of  personal  property, 
did  not  authorize  sale  of  tide-land  purchased  by  receiver  in  exercise  of 
preference  right  of  bank  as  riparian  owner;  McMicken  v.  Perin,  22  How. 
285,  16  L.  Ed.  260,  where  the  same  case  was  again  before  the  Supreme 
Court. 

18  How.  511-617,  15  L.  Ed.  606,  ICAZWELL  T.  NEWBOU). 

'  To  glTe  jurisdiction,  under  the  twenty-fifth  section  of  Judiciary  act,  record 
must  show  that  one  of  the  questions  stated  therein  was  actoAlly  raised  and 
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was  applied  In  tbe  State  court;  and  an  exception  that  the  charge  of  the  eonrt 
and  Terdlct  of  the  jury  were  in  conflict  with  the  Federal  Oonstltatlon  and  laws 
without  more  particularly  specifying  clause  Is  too  general. 

Approved  in  Seaboard  Air  Line  Ry.  v.  Duyall,  225  U.  S.  487,  56  L.  Ed. 
1176,  32  Snp.  Ct.  790,  where  no  exception  was  made  to  construction  of 
Federal  safety  appliance  ac(;  in  State  court,  Federal  Supreme  Court  refused 
to  review  judgment ;  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  Ed.  659,  24  Sup. 
Ct.  359,  denying  jurisdiction  to  review  State  court  judgment  sustaining  de- 
murrer to  petition  for  damages  for  refusal  to  register  negro,  where  decision 
rendered  on  nonfederal  ground;  Hutchinson  v.  Morris,  190  Mo.  677,  89 
S.  W.  871,  where  record  showed  verdict  *'we,  the  jury,  find,  etc.,"  signed 
**F.  Foreman  Jury,"  it  did  not  present  constitutionality  of  majority  ver- 
dict law;  State  v.  Schuman,  36  Or.  24,  78  Am.  St  Rep.  757,  58  Pac.  663, 
holding  where  in  prosecution  for  unlawfully  selling  trout  which  had  been 
brought  into  the  State,  claim  of  immunity  because  sale  made  in  original 
package  must  be  made  in  trial  court  or  it  cannot  be  urged  on  appeal; 
Allen  V.  Portland,  35  Or.  458,  58  Pac.  520,  holding  State  Supreme  Court 
will  not  pass  on  assignment  of  error  Involving  Federal  question  where  such 
question  is  first  raised  in  Supreme  Court ;  Hoyt  v.  Thompson,  1  Black,  521, 
17  L.  Ed.  66,  dismissing  writ  of  error  where  violation  of  Federal  Constitu- 
tion was  not  distinctly  raised  in  State  court ;  Messenger  v.  Mason,  10  Wall. 
509,  19  L.  Ed.  1029,  objection  that  partition  law  of  Iowa  Territory  was  in 
conflict  with  the  Ordinance  of  1787  and  the  Federal  Constitution  too  gen- 
eral ;  Edwards  v.  Elliott,  21  Wall.  549,  22  L.  Ed.  490,  exception  that  in- 
ferior State  court  decided  a  State  law  ''valid  and  constitutional,"  and 
entered  judgment  that  law  was  not  ''repugnant  to  Constitution  of  the 
United  States,"  i3  not  specific  enough  to  give  Supreme  Court  jurisdiction; 
Sayward  v.  Denny,  158  U.  S.  184,  39  L.  £d.  942,'  15  Sup.  Ct.  77%,  dismissing 
writ  of  error  in  accordance  with  above  rule;  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  655,  657,  658,  41  L.  Ed.  1162,  1158,  17  Sup.  Ct.  711,  712, 
dismissing  writ  of  error  where  declaration  was  sa  general  that  purpose  of 
party  to  assert  a  Federal  right  was  left  to  inference ;  Ash  v.  City  of  Inde- 
pendence, 145  Mo.  126,  46  S.  W.  751,  where  trial  court  declined  to  declare 
a  statute  unconstitutional,  State  Supreme  Court  did  not  thereby  gain  juris- 
diction of  appeal;  Snell  v.  Dwight,  121  Mass.  349,  amendment  to  record  to 
enable  case  to  be  taken  to  United  States  Supreme  Court  will  not  be  or- 
dered upon  a  petition  filed  six  months  after  final  judgment ;  Parlin  v.  Herd, 
145  Mo.  119,  46  S.  W.  753,  where  constitutional  question  was  not  raised 
at  the  proper  time  nor  in  the  proper  manner. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  35,  38,  54. 

What  record  must  show  as  to  presentation  and  decisiour  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  472. 

^niether  a  writ  of  error  will  Ue  from  the  Supreme  Court  depends  upon  tlie 
questions  raised  and  decided  in  the  State  court 


s 


1123  WATSON  V.  TABPLEY.  18  How.  517-521 

Approved  in  Fleming  y.  Clark,  12  Allen,  197,  refusing  to  discharge  on 
writ  of  habeas  corpus,  prisoner  convicted  in  Sux)erior  Court,  although  writ 
of  error  addressed  to  that  court  was  issued  by  a  justice  of  Supreme  Court. 

-  Miscellaneous.    Cited  in  Peyser  v.  Mayor,  70  N.  Y.  501,  26  Am.  Rep.  625, 
as  illustrating* duress  of  goods;  also  in  22  Am.  Rep.  519,  note. 

18  How.  517-^21,  16  L.  Ed.  509,  WATSON  ▼.  TABSTLBT. 

After  presentment  to  drawee,  and  regular  protest  and  notice  for  nonac- 
ceptance,  payee  or  indorsee  of  a  bUI  may  sue  drawer  immediately,  and  need 
not  present  bill  for  payment  at  maturity,  nor  can  lie  be  beld  to  protest  and# 
notice  for  nonpayment.  > 

Approved  in  Lucas  v.  Ladew,  28  Mo.  345,  holding  protest  for  nonaccept- 
ance  of  sight  bill  of  exchange  fixes  liability  of  drawer  and  indorsers  imme- 
diately and  presentment  for  payment  on  last  day  of  grace  is  unnecessary. 

Wbile  State  laws  bind  their  domestic  tribunals  and  persons  and  property 
wltbin*  their  Jurisdiction,  those  laws  cannot  affect  the  Jurisdiction  of  Federal 
courts  nor  destroy  or  control  the  rights  of  parties  litigant;  therefore,  State 
law  prohibiting  suit  on  dishonored  bill  of  exchange  until  maturity  will  be  dis- 
regarded in  suit  by  citisen  of  another  State  in  Federal  court,  because  viola- 
tive of  the  general  principles  of  commercial  law. 

Approved  in  Camden  &  Suburban  By.  Co.  v.  Stetson,  177  U.  S.  176,  44 
L.  Ed.  723,  20  Sup.  Ct.  619,  holding  Federal  court  sitting  in  New  Jersey 
had  power  under  State  statute  to  order  surgical  examination  of  plaintiff 
in  action  for  personal  injuries;  Citizens'  Savings  Bank  v.  Newburyport, 
169  Fed.  773,  95  C.  C.  A.  232,  Federal  court  declares  local  law  that  city  is 
not  liable  on  overissue  notes  is  no  defense  against  bona  fide  holder;  In  re 
Hopper-Morgan  Co.,  154. Fed.  259,  refusing  to  follow  decisions  of  State 
court  that  indorsee  of  invalid  note  as  collateral  security  for  antecedent  debt 
is  not  bona  fide  holder;  Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed.  280,  refusing 
to  follow  State  court's  construction  of  statute  that  insurance  policy  may  bo 
paid  to  assignee  not  having  insurable  interest ;  Manship  v.  New  S^uth  Bldg. 
etc.  Assn.,  110  Fed.  858,  holding  law  governing  contract  between  building 
and  loan  association  and  borrowing  member,  where  member  resides  in  an- 
other State  and  mortgaged  property  is  there  situated,  and  usuriousness  of 
contract  are  questions  of  ccynmercial  law ;  Northern  Nat.  Bank  v.  Hoopes,  98 
Fed.  938,  holding  contract  created  by  indorsement  and  delivery  of  negotiable 
note  cannot  be  contradicted,  added  to  or  varied  by  proof  of  contempo- 
raneous parol  agreement;  Klein  v.  Keller,  42  Okl.  598,  Ann.  Gas.  1916D, 
1070,  141  Pac.  1119,  contract  for  sale  of  intoxicating  liquor  by  whole- 
sale dealer  in  Ohio  to  retail  dealer  in  Texas,  valid  in  both  States,  is  en- 
forced in  prohibition  State  of  Oklahoma;  Boyce*v.  Tabb,  18  Wall.  548, 
21  L.  Ed.  767,  note  given  in  purchase  of  slaves  while  slavery  was  a  legal 
institution  may  be  enforced  in  Federal  courts,  although  courts  of  State 
have  refused  to  enforce  such  contracts;  Oates  v.  National  Bank,  100  U.  S. 
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246,  25  L.  Ed.  583,  rules  of  commercial  law,  as  recognized  by  Supreme 
Court  of  Alabama,  do  not  control  in  case  arising  in  that  State ;  Brooklyn  City 
etc.  R.  R.  Co.  V.  National  Bank  of  the  Republic,  102  U.  S.  56,  26  L.  Ed.  76, 
holding  judgment  against  indorsers  does  not  bar  subsequent  action  against 
maker  w^o  had  no  notice  of  first  action ;  Burgess  v.  Seligman,*  107  U.  S.  34, 
27  L.  Ed.  365,  2  Sup.  Ct.  22,  Federal  court  not  bound  to  follow  decision  of 
State  court  as  to  the  liability,  under  statute,  of  persons  holding  stock  of 
corporations  as  collateral  security  j  Pana  v.  Bowler,  107  U.  S.  541,  27  L.  Ed. 
429,  2  Sup.  Ct.  714,  Supreme  Court  not  bound  to  follow  decision  of  Illinois 
court  holding  bonds  in  question  void;  Ex  parte  Heidelback,  2  Low.  530, 
Ped.  Cas.  6322,  State  decisions  that  rate  of  interest  to  be  recovered  ex 
mora  is  a  matter  of  remedy  if  applicable  to  bills  of  exchange  are  not  bind- 
ing on  Federal  courts ;  Green  v.  Collins,  3  Cliff.  507,  Fed.  Cas.  5755,  State 
law  cannot  discharge  or  suspend  the  obligation  of  a  contract  made  in  an- 
other state ;  Re  Murray,  1  Hask.  269,'  3  N.  B.  R.  188,  Fed.  Cas.  9954, 
<;laim  for  liquors  lawfully  sold  in  New  York  to  citizen  of  Maine  who 
intended  to  sell  them  in  violation  of  law  of  latter  State  may  be  proved 
in  bankruptcy;  Fogg  v.  Stickney,  11  N.  B.  R.  168,  9  Fed.  Cas.  334, 
,  where  question  was  whether  notes  delivered  as  collateral  security  were 
open  to  defense  of  want  of  consideration  on  the  part  of  bankrupt;  First 
Nat.  Bank  v.  Lock-Stitch  Fence  Co.,  24  Fed.  227,  a  person  placing  his 
name  on  back  of  note  at  time  of  its  execution  and  before  delivery  is  liable 
as  joint  maker  under  general  commercial  law,  and  contrary  State  decisions 
are  of  no  effect;  City  of  Boston  v.  Crowley,  38  Fed.  204,  city  liable  in 
Federal  courts  for  damage  caused  by  improper  draw  in  bridge  which  city 
was  authorized  to  build,  though  no  statute  conferred  such  right  of  action; 
Hambly  v.  Bancroft,  83  Fed.  447,  provision  in  judiciary  act  that  State 
laws  shall  be  rules  of  decision  in  Federal  courts  does  not  apply  to  decisions 
determining  construction  of  contracts;  Eastern  Building  &  Loan  Assn.  v. 
Bedford,  88  Fed.  20,  a  Federal  court  will  enforce  a  contract  which  may 
not  be  enforced  in  State  court  because  of  noncompliance  of  foreign  cor- 
poration with  State  administrative  regulations;  Bancroft  v.  Hambly,  94 
Fed.  979,  o6  C.  C.  A.  595,  where  judgment  of  State  court  was  not 
pleaded  as  an  estoppel,  and  construction  of  contract  in  no  manner  depended 
upon  State  law,  Federal  court  may  exercise  independent  judgment;  Hol- 
lingsworth  v.  Parish  of  Tensas,  4  Woods,  284,  17  Fed.  112,  Federal  courts 
are  bound  to  follow  State  decisions  only  when  they  are  based  upon  State 
laws  which  fix  rights  to  things  international  in  their  nature  or  which  ^x 
rules  of  property ;  Bank  of  Sherman  v.  Apperson,  4  Eed.  31,  State  statutes 
which  enlarge  and  extend  the  general  commercial  law  will  be  enforced. 

Distinguished  in  In  re  Shelbourne,  19  N.  B.  R.  359,  21  Fed.  Cas. 
1235,  where  note  was  negotiated  in  State  of  which  all  the  parties  to  the 
action  are  residents,  their  rights  are  controlled  by  the  laws  of  that  State; 
Swift  V.  Philadelphia  &  Reading  R.  R.  Co.,  64  Fed.  65,  the  principal  case 
and  similar  cases  do  not  show  the  existence  of  a  Federal  common  law; 
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Phipps  V.  Harding,  70  Fed.  472,  474,  SO  L.  R.  A.  516,  617,  17  C.  C.  A.  203, 
States  may  by  statute  change  the  general  commercial  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts, 
^ote,  40  L.  B.  A.  (N.  S.)  391,  405,  406. 

18  How.  521-^30,  15  L.  Ed.  474,  STAIRS  y.  PEASLEE. 

MerchaniUse  must  he  appraised  according  to  the  value  of  the  goods  at 
the  principal  markets  of  the  country  from  which  they  are  exported  at  the  time 
of  exportation,  and  the  tariif  act  of  1851  repeals  so  much  of  all  former  laws 
as  provide  otherwise. 

Approved  in  Myers  v.  United  States,  140  Fed.  652,  export  duty  imposed 
by  Quebec  is  imposed  by  ** country  or  dependency"  within  Comp.  Stats. 
1901,  p.  1671 ;  Sampson  v.  Peaslee,  20  How.  578,  15  L.  Ed.  1027,  holding 
period  of  exportations  of  goods  fixed  by  day  of  sailing  of  vessel;  Ballard 
v.  Thomas,  19  How.  383,  15  L.  Ed.  691,  as  to  the  effect  of  the  tariff  act  of 
1851  upon  rule  governing  valuation  of  merchandise;  Gibb  v.  Washington, 
McAll.  437,  439,  Fed.  Cas.  5380,  as  to  powers  and  duties  of  appraisers. 

The  word  "counter"  in  the  revenue  laws  of  the  ITnited  States  embraces 
all  the  possessions  of  a  foreign  State,  however  widely  separated,  which  are 
subject  to  the  same  supreme  executive  and  legislative  control. 

Approved  in  Faber  v.  United  States,  221  U.  S.  659,  55  L.  Ed.  899,  31 
Sup.  Ct.  659,  preferential  rates  granted  to  Cuba  by  treaty  relate  to  duties 
on  imports  from  foreign  countries  and  are  not  to  be  based  on  tariff  rates 
of  same  articles  brought  from  Philippines. 

Distinguished  in  Campbell  v.  Barney,  5  Blatchf .  221,  Fed.  Cas.  2354,  re- 
garding British  East  Indies  as  a  country  beyond  the  Cape  of  Gk>od  Hope, 
under  tariff  act  of  1862,  and  not  as  part  of  Great  Britain. 

• 

Determination  of  merchant  appraisers  in  deciding  as  to  the  market  value 
of  ''cutch"  that  Iiondon  and  Iiiverpool  are  the  principal  British  markets  for 
that  commodity  was  conclusive  upon  importers  as  well  as  the  government. 

Approved  in  Belcher  v.  Linn,  24  How.  522,  16  L.  Ed.  757,  holding  deci- 
sion by  appraisers  that  article  invoiced  as  "concentrated  molasses"  was 
green  sugar,  final  and  conclusive ;  Muser  v.  Magone,  155  U.  S.  248,  39  L.  Ed. 
137,  15  Sup.  Ct.  80,  41  Fed!  880,  assuming  that  conclusion  of  appraisers 
was  that  market  value  could  be  ascertained  to  their  satisfaction;  United 
States  V.  Long,  18  Fed.  22,  decision  of  Secretary  of  Treasury  and  payment 
of  duties  in  accordance  therewith  binds  government;  United  States  v. 
McDowell,  21  Fed.  564,  appraisement  and  liquidation  of  duties  by  collector 
and  appraiser  bars  suit  to  recover  additional  duties;  United  States  v. 
Gabriel,  36  Fed.  889,  evidence  that  appraisers  based  their  find^g  upon 
value  of  goods  at  a  city  other  than  the  principal  market  properly  ex- 
cluded; United  States  v.  Nash,  4  Cliff.  112,  Fed.  Cas.  15,856,  arguendo,  as 
to  powers  and  duties  of  appraisers. 
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Distinguished  in  Bailey  v.  Goodrich,  2  Cliff.  600,  Fed.  Cas.  735,  holding 
decision  of  appraisers  not  conclusive  as  to  goods  subject  to  specific  duty. 

Party  having  admitted  the  valne  of  goods  in  the  Invoice  which  he  iiroduces 
diall  not  he  permitted  to  deny  the  truth  of  the  declaration  he  th^  makes, 
and  enter  them  at  a  lower  value. 

Approved  in  Kimball  v.  The  Collector,  10  Wall.  453,  19  L.  Ed.  968,  where 
merchandise  was  appraised  at  its  invoice  price,  although  its  real  value 
was  less;  Shelton  v.  Austin,  1  Cliff.  393,  Fed.  Cas.  12,752,  goods  damaged 
during  importation  must  pay  duty  at  invoice  price  unless  appraisal  is  de- 
manded and  reduction  obtained  in  that  manner. 

Penalty  under  eighth  section  of  tarlif  act  of  1846  is  properly  levied  upon 
goods  entered  at  invoice  value,  if  the  same  is  ten  per  cent  helow  appraised 
value,  as  well  as  upon  goods  where  importer  raises  invoice  value. 

Approved  in  Helwig  v.  United  States,  188  U.  S.  618,  47  L.  Ed.  619,  23 
Sup.  Ct.  432,  holding  District  Court  has  exclusive  jurisdiction  to  collect 
additional  duties  imposed  by  Customs  Acts  1890,  section  7,  where  appraised 
value  exceeds  by  ten  per  cent  Jbhe  entry  declaration. 

Miscellaneous.  Cited  in  United  States  v.  Segars,  27  Fed.*Cas.  1016,  1 
Abb.  (U.  S.)  421,  as  to  distinction  between  additional  and  regular  duties; 
Ystalifera  Iron  Co.  v.  Redfield,  21  Blatchf.  313,  23  Fed.  651,  where  ap- 
praisers did  not  follow  the  law  the  appraisement  was  invalid. 

18  How.  530-639,  16  L.  Ed.  611,  HUDOINS  V.  KBMP. 

Upon  a  motion  to  dismiss,  as  well  as  on  the  hearing  on  the  merits,  no 
evidence  dehors  the  record,  as  certified  and  returned  hy  the  derk  of  the  Cir- 
cuit Court,  can  he  received  to  impeach  its  verity  or  to  show  that  the  certiflcate 
ought  not  to  he  given. 

Approved  in  Johnson  v.  United  States,  38  App.  D.  C.  350,  recited  in 
record  on  appeal  in  homicide  case  that ' '  defendant,  being  arraigned,  pleads 
thereto,"  cannot  be  impeached  by  affidavit  that  accused  waived  reading  of 
indictment;  Hudgins  v.  Kemp.  18  How.  539,  15  L.  Ed.  516,  where  the 
questions  were  identical  with  those  presented  in  the  principal  case;  Otis  v. 
The  Rio  Grande,  1  Woods,  596, 597,  Fed.  Cas.  10,614,  it  is  not  necessary  that 
notice  of  appeal  should  be  entered  upon  the  docket  or  minutes  of  the  court. 

If  record  is  defective  or  incorrect,  the  errors  or  omissions  may  be  sug- 
gested in  the  Supreme  Court,  and  a  certiorari  moved  to  bring  up  a  correct 
and  true  transcript  of  the  proceedings. 

Approved  in  Flickinger  v.  First  Nat.  Bank,  145  Fed.  164,  76  C.  C.  A. 
132,  fact  that  transcript  does  not  contain  all  evidence  upon  which  order 
appealeS  from  made  ia  not  ground  for  striking  it  from  files;  State  v. 
Tingler,  32  W.  Va.  548,  25  Am.  St  Rep.  832,  9  S.  £.  935,  holding  certiorari 
effectual  to  bring  up  the  true  and  correct  record. 
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Becord  may  be  amended  in  the  Supreme  Court  by  consent^  or  tbe  court 
may  suffer  a  mere  clerical  error  in  transcript  to  be  amended. 

Approved  in  Doane  v.  Glenn,  1  Colo.  459,  where  an  omitted  order  allow- 
ing a  bill  of  exceptions  was  inserted  at  a  subsequent  term  nunc  pro  tunc; 
Nashua  &  Lowell  R.  R.  v.  Boston  &  Lowell  R.  R.  Co.,  61  Fed.  245,  9  C.  C.  A. 
468,  where  omitted  portion  of  record  is  not  "necessary  to  the  hearing," 
appeal  will  not  be  dismissed,  and  appellee  must  resort  to  certiorari ;  Oilman 
V.  Libbey,  4  Cliff.  454,i^Fed.  Cas.  5445,  as  to  power  of  courts  to  amend 
their  records. 

Distinguished  in  Knight  v.  Towles,  32  Fla.  475,  14  South.  91,  holding 
writ  of  error  cannot  be  issued  and  served  nunc  pro  tunc  after  the  lapse 
of  thne  allowed  by  law. 

Writ  of  error  or  appeal  does  not  operate  as  a  supersedeas  unless  segurity 
to  coTer  amount  recovered  is  given  within  ten  days  after  Judgment  or  decree, 
but  writ  of  error  may  be  sued  out  of  appeal  taken  at  any  time  during  fLve» 
years  ftom  decree  or  Judgment. 

Approved  in  Odbert  v.  Marquet,  175  Fed.  47,  99  C.  C.  A.  60,  court  has 
no  jurisdiction  of  cross-appeal,  where  decree  directed  master  to  perform 
judicial  duties  preparatory  to  further  decree;  Slaughter-House  Cases,  10 
Wall.  291,  19  L.  Ed.  920,  where  the  provisions  of  act  of  Congress  have  been 
complied  with,  the  Supreme  Court  may  issue  a  sux)er8edeas  as  an  exercise 
of  appellate  power;  Union  Mut.  Life  Ins.  Co.  v.  Windett,  36  Fed.  839, 
where  appeal  does  not  ox)erate  as  a  supersedeas,  the  court  has  power  to 
compel  execution  of  decree;  First  Nat.  Bank  v.  Mc Andrews,  7  Mont.  438, 
17  Pac.  556,  where  appeal  was  not  taken  within  sixty  days,  no  supersedeas 
could  be  obtained;  Baltimore  &  0*  R.  R.  Co.  v.  Vanderwarker,  19  W.  Va. 
270,  inferring  that  a  supersedeas  was  awarded  where  circumstances  showed 
that  both  parties  acted  upon  that  hypothesis ;  dissenting  opinion  in  Western 
Union  Tel.  Co.  v.  Eyser,  19  Wall.  430,  22  L.  Ed.  45,  majority  holding  pro- 
visions of  Judiciary  Act  of  1789,  relating  to  writ  of  supersedeas,  repealed 
by  act  of  June  1, 1872 ;  United  States  v.  Adams,  6  Wall,  107,  109,  18  L.  Ed. 
793,  right  of  appeal  is  not  dependent  upon  any  judicial  discretion ;  Ex  parte 
Dunn,  6  S.  C.  309,  as  to  right  of  court  to  decide  whether  a  writ  of  error 
is  to  have  the  effect  of  a  supersedeas. 

.  Explained  in  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall.  427,  22  L.  Ed.  44, 
holding  section  of  Judiciary  Act  of  1789,  relating  to  writ  of  supersedeas, 
repealed  by  the  act  of  June  1,  1872,  and  that  filing  bond  is  sole  condition 
of  stay;  Kitchen  v.  Randolph,  93  U.  S.  89,  23  L.  Ed.  811,  vacating  super- 
sedeas where  appeal  was  taken  after  expiration  of  sixty  days. 

Practice    and    procedure,  governing   transfer    of    caus^    to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  842,  843,  860. 

The  power  of  making  amendments,  and  the  mode  of  removing  a  case 
ftom  an  inferior  to  an  appellate  court  of  the  ITnited  States,  are  regulated  by 
acts  of  Congress,  and  do  not  depend  upon  State  laws  or  practice. 
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Approved  in  La  Conner  Trading  etc.  Co.  v.  Widmer,  136  Fed.  178,  69 
C.  C.  A.  193,  objection  that  appeal  bond  does  not  conform  to  rules  and 
that  it  only  binds  appellant  for  judgment  of  court  of  appeals  is  not  ground 
for  dismissal  of  appeal;  United  States  v.  McElroy,  2  Mont.  239,  holding 
territorial  practice  regulating  appeals  does  not  prevail  in  .cases  arising 
under  the  Constitution  aiid  laws  of' the  United  States. 

Act  of  Oongreas  does  not  require  an  appeal  to  ^e  made  In  open  court,  or 
to  be  in  writing,  or  entered  on  the  minutes  of  the  court,  or  recorded;  and  ^t  is 
often  made  before  a  Judge  in  vacation,  but  if  taken  out  of  court,  a  citation  is 
necessary  to  the  adverse  party. 

Approved  in  Walter  v.  Baltimore  etc.  R.  Co.,  6  App.  D.  C.  29,  appeal 
will  not  be  dismissed  because  entered  from  order  overruling  motion  for 
new  trial  instead  of  from  judgment,  where  citation  was  directed  against 
judgment;  Hudson  v.  Parker,  156  U.  S.  283,  39  L.  Ed.  426,  15  Sup.  Ct. 
452,  holding  writ  of  error  from  the  Supreme  Court  to  an  inferior  Federal 
court  may  be  allowed,  in  case  of  conviction  of  infamous,  but  not  capital 
crime,  by  any  justice  of  the  court;  Chowder  v.  Morgan,  72  Ala.  640,  bond 
not  approved  by  a  judge  of  the  Circuit  Court,  and  a  copy  of  writ  of  error 
deposited  with  clerk,  could  not  operate  as  a  supersedeas. 

Distinguished  in  Steamer  Zephyr  v.  Brown,  2  Wash.  Ter.  46,  3  Pac.  187, 
dismissing  appeal  where  record  did  not  show  the  allowance  of  an  appeal. 

18  How.  539,  16  L.  Ed.  514,  HUDOINB  ▼.  KEMP. 

Not  cited. 

18  How.  539-553,  16  L.  Ed.  478,  ABGUELLO  V.  UNITED  STATES. 

Where,  in  accordance  with  request  of  petitioner,  claiming  a  tract  of  land, 
the  boundaries  of  which  were  unascertained,  under  lost  Spanish  grant,  the 
Mexican  governor  of  California  ordered  that  petitioner  diould  have  such  tract, 
and  later  executed  a  document  having  all  the  formalities  of  a  <reflnite  title, 
and  defining  boundaries,  the  latter  document  must  govern,  and  title  only 
to  land  therein  described  can  be  confirmed,  and,  pasturing  of  cattle  on  other 
land  is  no  presumption  of  ownership. 

Approved  in  United  States  v.  Elder,  177  U.  S.  Ill,  44  L.  Ed.  692,  20  Sup. 
Ct.  539,  holding  mere  approval  by  Mexican  governor  indorsed-  on  petition 
presented  to  him  for  a  grant  before  reference  to  ascertain  existence  of 
prerequisites  to  grant  is  not  equivalent  of  grant ;  Sullivan  v.  State,  41  Tex. 
Civ."  95,  95  S.  W.  648,  survey  by  owners  of  Mexican  land  grant  under  act 
of  confirmation  was  void  as  to  excess  over  grant,  and  such  ei^cess  was 
recoverable  by  State;  Palmer  v.  United  States,  24  How.  127,  16  L.  Ed.  610, 
holding  Governor's  order  of  reference  and  report  in  favor  of  petitioner's 
request  do  not  confer  title  where  not  followed  by  a  concession  or  ord^r 
that  definite  title  should  issue ;  Tobin  v.  Walkinshaw,  McAll.  161,  163,  Fed. 
Cas.  14,069;  Mexican  grant  never  approved  by  departmental  assembly,  nor 
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segregated  from  the  pablie  domain,  not  sufficient  title  to  maintain  eject- 
ment, excepting  against  trespasser;  Lerma  v.  Stevenson,  40  Fed.  358,  fact 
that  plaintiff  and  his  ancestor  may  have  had  cattle  wandering  over  grant, 
no  presumption  of  ownership  or  claim  of  ownership;  De  Ai^uello  v.  Greer, 
26  Cal.  623,  grantees  bound  by  accepted  government  survey;  Banks  v. 
Moreno,  39  Cal.  245,  petition,  decree  of  Gk>vemor  and  the  usual  vista  la 
peticion  create  only  an  inchoate  title ;  United  States  v.  Peralta,  19  How. 
348,  16  L.  Ed.  680,  Mexican  government  has  always  respected  and  con- 
firmed Spanish  concessions,  followed  by  possession  and  cultivation;  Greer 
V.  Mesies,  24  How.  273,  16  L.  Ed.  663,  in  action  of  ejectment  growing  out 
of  disputed  survey  of  tract  of  land,  confirmed  to  heirs  of  Arguello,  by 
decision  of  principal  case;  McGarvey  v.  Little,  15  Cal.  30,  instruction  that 
grant  adjudicated  in  principal  ease  was  a  grant  by  boundaries,  and  not 
by  quantity,  was  correct. 

Oolonlzatlon  regulations  of  Mexico  did  not  prohibit  the  settlement  of  the 
littoral  or  coast  leagues  by  natives,  under  authority  of  Governor  of  OaUf  omla 
and  without  consent  of  central  government. 

Approved  in  Suydam  v.  Williamson,  24  How.  434,  16  L.  Ed.  745,  Supreme 
Court  follows  rules  of  property  settled  in  State  courts ;  Mitchell  v.  Lippin- 
cott,  2  Woods,  472,  Fed.  Cas.  9665;'  to  the  same  point ;  dissenting  opinion 
in  United  States  v.  Castillero,  2  Black,  344,  17  L.  Ed.  489,  arguendo. 

Miscellaneous.  Cited  in  dissenting  opinions  in  United  States  v.  Cer- 
vantes, 18  How.  555,  15  L.  Ed.  485,  and  United  States  v.  Vaca,  18  How. 
557,  15  L.  Ed.  485,  to  dissenting'  opinion. 

18  How.  55S-556,  15  L.  Ed.  484,  XmiTED  STATES  ▼.  OEBVAKTBS. 

Immediate  interest  passed  upon  grant  made  by  Mexican  governor,  whose 
duty  it  was  to  submit  grant  to  departmental  aesembly,  and  in  the  absence 
of  any  evidence  that  the  assembly  rejected  or  aniinUed  grant,  it  will  be  pre- 
sumed to  have  been  approved. 

Approved  in  Homsby  v.  United  States,  10  Wall.  238,  19  L.  Ed.  903, 
holding  approval  by  departmental  assembly  not  a  condition  precedent  to 
vesting  title. 

Missionaries  and  Indians  had  a  nsuftuct  or  occupancy  of  tbe  land  at  the 
will  of  the  sovereign,  but  the  title  to  lands  appurtenant  to  missions  was  never 
Tested  in  the  church  or  any  other  corporation  or  individual. 

Approved  in  Faxon  v.  United  States,  171  U.  S.  259,  48  L.  Ed.  157,  18 
Sup.  Ct.  855,  where  court  of  private  land  claims  rejected  claim  on  ground 
that  officer  had  no  power  to  make  sale. 

Miscellaneous.  Cited  in  Tobin  v.  Walkinshaw,  McAll.  160,  Fed.  Cas. 
14,069. 
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18  How.  566-667,  16  L.  Ed.  486,  UNITED  STATES  T.  VAOA. 

Where  a  new  grant,  fixing  boundaries,  quantity  being  stated  by  <dd  grant, 
was  approved  by  departmental  assembly,  upon  condition  tbat  a  map  should  be 
made  within  a  ccai;ain  time,  failure  to  obsenre  condition  did  not  work  a  for- 
feiture, but  only  left  land  Uable  to  be  denounced. 

Approved  in  United  States  v.  Moreno,  1  Wall.  404, 17  L.  Ed.  635,  holding 
it  unnecessary  to  validity  of  title  that  land  should  have  been  surveyed 
and  quantity  ascertained ;  Homsby  v.  United  States,  10  Wail.  238, 19  L.  Ed. 
903,  n^lect  of  Governor  to  submit  grant  to  departmental  assembly  for 
approval  did  not  divest  grantee  of  title;  Tobin  v.  Walkinshaw,  McAll.  156, 
Fed.  Gas.  14,069,  before  approval  by  junta,  title  is  merely  an  inchoate  one. 

18  How.  657-665,  15  L.  Ed.  486,  UNITED  STATES  V.  IiABEIK. 

Where  neither  petition  nor  patent  stated  quantity  of  land,  concession  and 
direction  of  Oovemor,  limiting  it  to  eleven  square  leagues,  are  evidence  of 
title,  and  are  sufficient  to  make  grant  for  amount  stated,  an4  land  may* 
bo  located  by  map  accompanying  petition. 

Approved  in  United  States  v.  Elder,  177  U.  S.  113,  44  -L.  Ed.  '698,  20 
Sup.  Ct.  540,  holding  mere  approval  by  Mexican  governor  indorsed  on 
petition  presented  to  him  for  a  grant  42ef ore  reference  to  ascertain  exist- 
ence of  prerequisites  to  grant  is  not  equivalent  of  grant. 

Omission  to  procure  confirmation  of  departmental  assembly  did  not 
operate  to  defeat  or  avoid  title. 

Cited  and  approved  in  Homsby  v.  United  States,  10  Wall.  238,  19  Ii.  Ed. 
903,  neglect  of  Governor  to  procure  confirmation  of  assembly  will  not 
divest  grantees  of  estate. 

Mexican  laws  and  regulations  do  not  prescribe  any  particular  form  of 
grants  or  patents,  nor  are  lands  granted  upon  uniform  conditions,  and  absence 
of  condition  of  settlement  ndll  not  avoid  grant. 

Approved  in  Smith  v.  Reynolds,  9  App.  D.  C.  274,  validity  of  Las  Vegas 
grant  ^made  in  conformity  with  laws  of  Mexico  must  be  maintained,  and 
Federal  government  cannot  resurvey  so  as  to  include  only  lands  settled 
at  time  of  cession;  Waterman  v.  Smith,  13  Cal.  410,  discussing  effect  of 
conditions  in  Mexican  grants. 

18  How.  665-569,  15  L.  Ed.  489,  DENNISTOT7N  v.  STEWABT. 

Questions  certified  must  be  of  law  and  not  of  fact,  nor  should  they  Involve 
or  imply  conclusions  upon  the  weight  or  eifect  of  testimony  or  facts;  and 
they  must  be  distinctly  and  particularly  stated  with  reference  to  part  of  case 
upon  which  questions  arose. 

Approved  in  Daniels  v.  Chicago  etc.  R.  R.  Co.,  3  Wall.  254,  266,  18  L.  Ed. 
225,  dismissing  case  where  record  stated  facts  and  presented  testimony 
of  witnesses;  Weeth  v.  New  England  Mortgage  Co.,  106  U.  S.  606,  27  L.  Ed. 
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100,  1  Sup.  Ct.  92,  where  queBtion  certified  involved  the  findings  of  facts, 
the  court  had  no  jurisdiction;  United  States  v.  Ambrose,  108  U.  S.  341, 

27  L.  Ed.  747,  2  Sup.  Ct.  685,  court  cannot  consider  question  clearly  not 
certified;  California  Artificial  Stone  Paving  Co.  v.  Molitor,  113  U.  S.  616, 

28  Ii.  Ed.  1108,  5  Sup.  Ct.  621,  dismissing  case  where  questions  certified 
involved  a  finding  of  fact  as  well  as  law ;  Jewell  v.  Knight,  123  U.  S.  432, 
31  L.  Ed.  192,  8  Sup.  Ct.  194,  whether  sale  and  delivery  of  debtor's  goods 
by  way  of  preference  of  a  bona  fide  creditor  is  fraudulent  against  other 
creditors  cannot  be  referred  by  certificate  of  division;  Dooley  v.  Pease, 
88  Fed.  448,  31  C.  C.  A.  582,  decision  of  Circuit  Court  on  mixed  questions 
of  law  and  fact  cannot  be  reviewed  on  writ  of  error;  Bagg  v.  Detroit,  5 
Mich.  69,  70,  State  Supreme  Court  has  jurisdiction  of  questions  of  law  prop- 
erly reserved  by  circuit  judges  in  equity  cases. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  894. 

Questions  certifled  must  be  single,  and  must  not  bring  up  the  whole  case 
f  cxr  decision. 

Approved  in  Waterville  v.  Van  Slyke,  116  U.  S.  702,  29  L.  Ed.  773,  6 
Sup.  Ct.  623,  holding,. where  entire  case  is  certified,  it  must  be  dismissed; 
Grannan  v.  Westchester  Racing  Assn.,  153  N.  Y.  458;  47  N.  E.  899,  refusing 
to  answer  a  vague,  uncertain  and  unsatisfactory  question ;  Kelly  etc.  Shoe 
Co.  V.  Liberty  Ins.  Co.,  87  Tex.  114,  26  S.  W.  1063,  State  statute  never 
contemplated  that  practically  all  of  a  complicated  case  should  be  certified. 

18  How.  670-^76,  15  L.  Ed.  615,  THE  8TEAMBB  OB3BOOH  T.  SOOOA. 

Steamer  approaddng  a  sailing  vessel  is  required  to  exercise  the  necessary 
meeauUou  to  mwatd  a  c^Dislim;  and  if  tlda  1m  not  dona,  prima  fade  the 
ntsaumr  is  diavgmbto  witii  fault. 

Approved  in  The  Philadelphia,  199  Fed.  303,  binder  rules  requiring 
steamer  to  keep  out  of  way  of  sailing  vessel,  collision  between  schooner 
and  tug  was  fault  of  tug,  where  it  could  have  been  avoided  by  tug's  stop- 
ping, reversing,  or  turning  to  port;  New  York  etc.  Sijeamship  Co.  v.  Rum- 
ball,  21  How.  384, 16  L.  Ed.  148,  holding  steamship  responsible  for  collision 
where  sailing  vessel  did  not  change  her  course;  Baker  v.  The  Steamship 
City  of  New  York,  1  Cliff.  81,  Fed.  Cas.  765,  steamship  neglecting  to  take 
proper  precautions  at  fault  for  collision  with  sailing  vessel;  The  Propeller 
Wenona,  4  Ben.  219,  Fed.  Cas.  17,410,  steamer  at  fault  for  not  taking 
measures  to  avoid  collision,  and  schooner  not  at  fault  for  changing  her 
course  upon  near  approach  of  steamer;  Mazeas  v.  The  J.  D.  Peters,  14 
Sawy.  435,  42  Fed.  269,  steamer  liable  for  collision  where  it  was  not  shown 
that  sailing  vessel  changed  her  course ;  Waldorf  v.  The  Propeller  New  York, 
1  Flipp.  56,  Fed.  Cas.  17,057,  steamer  at  fault  for  collision,  although 
schooner  changed  her  course  when  danger  became  imminent;  Judd  Co.  v. 
The  Steamer  Java,  1  Holmes,  19,  Fed.  Cas.  7559,  steamship  bound  to  pro- 
ceed with  such  vigilance  as  will  enable  her  to  avoid  sailing  vessels  passing 
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behind  and  hidden  by  anchored  vessels;  Lonan  ▼.  The  C.  H.  Northram, 
15  "Ped.  Cas.  799,  the  burden  of  proof  is  upon  steamer  to  show  that  schooner 
was  at  fault ;  McWilliams  v.  The  Vim,  12  Fed.  909,  tug  at  fault,  not  having 
promptly  us^d  means  within  her  power,  to  avoid  collision  with  schooner; 
The  Qolden  Grove,  13  Fed.  690,  steamer  liable  for  entire  loss  caused  by 
her  negligence  and  carelessness;  The  Oregon,  27  Fed*  763,  occurrences  of 
collision  sufficient  to  establish  prima  facie  case  of  negligence  on  part  of 
steamer  having  sc(hooners  in  tow;  The  City  of  New  York,  36  Fed.  609, 
bark's  change  of  course,  owing  to  misconduct  of  steamer,  does  not  relieve 
the  latter  from  liability  for  collision ;  The  Santee,  48  Fed.  127,  to  the  same 
point;  The  Iron  Chief,  63  Fed.  290,  11  C.  C.  A.  196,  schooner  not  at  fault 
for  attempting  to  ease  blow  of  collision;  The  Marguerite,  87  Fed.  956,  tug 
with  tow  not  relieved  of  obligation  to  observe  rule,  although  it  was  apparent 
that  sailing  vessel  might  easily  change  her  course;  The  Captain  Weber,  89 
Fed.  960,  where  evidence  that  steamer  was  in  fault;  Belden  v.  Chase,  150 
U.  S.  699,  37  L.  Ed.  1227,  14  Sup.  Ct.  272,  obedience  to  rules  is  not  a  fault 
even  if  a  different  course  would  have  prevented  the  collision;  Haney  v. 
The  Louisiana,  11  Fed.  Cas.  424,  where  evidence  showed  mutual  fault. 
See  75  Am.  Dec.  608,  note. 

Distinguished  in  New  York  etc.  Trans.  ^  Co.  v.  Philadelphia  etc.  Steam 
Nav.  Co.,  22  How.  472,  16  L.  £d.  899,  this  rule  does  not  apply  in  case  of 
steamship  with  a  barge  towed  by  a  propeller ;  Pope  v.  The  Steamboat  R.  B. 
Forbes,  1  Cliff.  338,  Fed.  Cas.  11,275,  sailing  vessel  changing  her  course 
is  at  fault;  The  Scotia,  7  Blatchf.  311,  Fed.  Cas.  12,513,  where  sailing 
vessel  failed  to  show  the  required  lights,  she  was  at  fault  for  collision; 
The  Louisa,  3  Ware,  131,  132,  Fed.  Cas.  8529,  sailing  vessel  changing 
her  course,  responsible  for  collision  with  steamer;  The  Free  State,  1  Brown, 
267,  Fed.  Cas.  5090,  to  the  same  point;  Union  Steamship-  Co.  v.  Notting- 
hams,  17  Gratt.  121,  91  Am.  Dec.  880,  where  collision  happens  op  dark 
night,  presumption  that  steamer  is  chargeable  with  fault  cannot  be  made. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.    Note,  75  Am. 

Dec.  608. 
Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 

injuring  each  other  and  their  occupants.    Note,  121  Am.  St.  Bap.  49. 

Miacellaneous.    Cited  in  The  Sunnyside,  1  Brown,  250,  Fed.  Cas.  13,620. 

18  How.  577-681,  16  L.  Ed.  490,  OaiLyiB  V.  KNOX  INB.  00. 

Questions  ceitified  must  not  be  general  or  abstract;  therefore,  qneslioiis 
as  to  consequences  of  fraud  by  agent  of  a  company,  not  sliowlnf  ]iis  predae 
connection  with  the  company,  and,  as  stated,  being  mixed  qnestioiii  of  law  aad 
fact,  will  not  he  considered. 

Approved  in  Daniels  v.  Chicago  etc.  R.  R.  Co.,  3  WaiL  256,  18  L.  Sd.  226, 
dismissing  action  where  whole  case  was  certified;  Havemeyer  v.  Iowa 
County,  3  Wall.  304,  18  L.  Ed.  42,  refusing  answer  on  abstract  proposition. 
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record  not  showing  that  it  has  arisen  or  can  arise  in  case ;  Jewell  v.  Knight, 
123  U.  S.  433,  81  L.  Ed.  193,  8  Snp.  Ct.  194,  whether  sale  of  debtor's  goods 
to  bona  fide  creditor  by  way  of  preference  is  fraudulent  cannot  be  certi- 
fied to  the  Supreme  Court ;  Bagg  v.  Detroit,  5  Mich.  69,  70,  State  Supreme 
Court  has  jurisdiction  of  questions  of  law  properly  reserved  by  circuit 
judges  in  equity  cases. 

Definiteness  of  question  to  bei  certified.    Note,  31  L.  B«  A.  894. 

18  How.   681-^84,  16  L.  Ed.  492,    OBOCKETT  ▼.  THE   STEAMBOAT  I8AA0 
NEWTON. 

(General  rule  is,  sailing  vessel  meeting  a  steamer  should  keep  her  course, 
while  the  steamer  takes  the  necessary  steps  to  arold  a  collision;  and*  attkough 
this  rule  should  not  be  observed  when  it  la  apparent  that  a  collision  would 
result,  yet' the  case  must  be  a  strong  one  which  puts  the  sailing  vessel  In  the 
wrong  for  obeying  the  rule.  In  this  case  steamer  attempting  to  enter  dock 
held  liable. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  332,  schooner  sailing  close- 
hauled  not  in  fault  for  collision  with  tug  because  she  kept  course  unless 
change  required  by  special  circumstances;  The  Sunny  side,  91  U.  S.  223, 
23  L.  Ed.  808  (reversing  1  Brown  Adm.,  249,250,  Fed.  Cas.  13,620),  holding 
sailing  vessel  failing  to  adopt  reasonable  precautions  equally  at  fault  for 
collision;  The  Colorado,  91  U.  S.  697,  23  L.  Ed.  381,  where  sailing  vessel 
held  her  course  until  collision  with  prox)eller  was  inevitable,  the  latter  was 
at  fault ;  The  Adriatic,  107  U.  S.  518,  27  L.  Ed.  499,  2  Sup.  Ct.  360,  sailing 
vessel  unnecessarily  changing  her  course  responsible  for  collision;  The 
Louisa,  3  Ware,  131,  Fed.  Cas.  8529,  to  the  same  point;  Judd  Co.  v.  The 
Steamer  Java,  1  Holmes,  19,  Fed.  Cas.  7559,  steamship  bound  to  proceed 
with  such  vigilance  as  will  enable  her  to  avoid  sailing  vessel  passing  behind 
and  hidden  by  anchored  vessels;  The  Golden  Grove,  13  Fed.  688,  steamer 
liable  for  entire  loss  caused  by  her  negligence  and  carelessness;  The  War- 
ren, 18  Fed.  560,  each  vessel  is  required  to  give  way  in  the  presence  of 
immediate  danger;  The  Fanwood,  28  Fed.  376,  to  the  same  point;  The 
Marguerite,  87  Fed.  960,  tug  with  tow  not  relieved  of  obligation  to  observe 
rule,  although  it  was  apparent  that  sailing  vessel  might  easily  have 
changed  her  course;  Austin  v.  New  Jersey  Steamboat  Co.,  43  N.  Y.  81, 
3  Am.  Bep.  666,  plea  of  inevitable  accident  of  no  avail  where  vessel  was 
placed  in  position  to  render  collision  unavoidable,  through  negligence; 
Parrott  v.  Knickerbocker  etc.  Ice.  Cos.,  46  N.  Y.  368,  sailing  vessel  is  not 
required  to  anchor  or  to  take  other  measures  to  avoid  collision  with 
steamer ;  The  Britannia,  153  U.  S.  144,  38  L.  Ed.  665, 14  Sup.  Ct.  800,  hold- 
ing steamships  in  collision  equally  at  fault;  Williamsburg  Ferry  Co.  v. 
Chelsea,  30  Fed.  Cas.  3,  holding  steamer  at  fault  for  collision  with  ferry- 
boat lying  at  pier;  dissenting  opinion  in  The  Britannia,  153  U.  S.  151,  38 
L.  Ed.  668,  14  Sup.  Ct.  803,  arguendo. 
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Distinguished  in  The|  Java,  1  Low.  168,  Fed.  Gas.  7234,  where  small 
schooner  was  not  visible  becanse  of  an  intervening  vessel,  steamer  was  not 
at  fault  for  Collision. 

Miscellaneous.  Cited  in  Havemeyer  v.  Iowa  County,  '3  Wall.  304,  18 
L.  Ed.  42,  erroneously  in  place  of  Ogilvie  v.  Elnox  Ins.  Co.,  18  How.  577, 
15  L.  Ed.  490. 

18  How.  684,  15  L.  Ed.  493,  LORD  ▼.  STEAlffiOAT  I8AA0  NEWTON. 
Not  cited. 

18  How.  684,-688,  15  L.  Ed.  493,  OUIAEBTSON  v.  THE  SOUTHERN  BELIZE. 

Where  a  boat  is  anchored  In  the  path  of  vessels^  a  light  is  indispensable; 
hut  it  is  not  required  where  the  hoat  is  fastened  to  the  shore,  especially  at  a 
place  set  apart  for  such  boats. 

Approved  in  The  Bridgeport,  14  Wall.  119,  20  L.  Ed.  788,  holding  boat 
anchored  to  shore,  out  of  proper  path  of  vessels,  need  not  keep  light,  in 
the  absence  of  harbor  regulations  requiring  it ;  Baltimore  &  Ohio  R.  R.  Co. 
V.  Wheeling  etc.  Transp.  Co.,  32  Ohio  St.  136,  vessel  colliding  with  a  baige 
moored  to  a  bridge  pier  out  of  usual  channel  of  navigation,  cannot  recover 
damages,  although  barge  had  no  light. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  55. 

Duty  of  vessel  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann.  Gas.  550.' 

Oreat  caution  is  required  of  a  steamer  about  to  enter  a  harhor,  and  ordi- 
nary care  will  not  excuse  steamer  colliding  with  a  flat-boat  moored  at  place 
designated  by  common  usage  for  such  boats;  accordingly,  a  steamer  falling  to 
keep  up  sufficient  steam  to  control  boat  is  highly  culpable. 

Approved  in  Davidson  Steamship  Co.  v.  United  States,  205  U.  S.  193,  51 
L.  Ed.  767,  27  Sup.  Ct.  480,  in  action  for  damages  to  government  break- 
water, court  refuses  to  set  aside  verdict  that  captain  of  steamship  was  neg- 
ligent in  failing  to  keep  himself  informed  of  changes  in  harbor,  though 
there  may  have  been  evidence  of  contributory  negligence  by  government  in 
manner  of  placing  lights  on  breakwater;  The  Strathleven,  213  Fed.  977, 
130  C.  C.  A.  381,  steamer  forced  by  wind  to  anchor  in  narrow  channel  and 
drag  anchor  was  in  fault,  but  tug  was  in  fault  for  not  stopping  when  steam- 
ship was  seen  drifting,  and  damages  for  breaking  steamer's  propeller  by 
scow  in  tow  were  divided;  Island  Transp.  Co.  v.  Seattle,  205  Fed.  994,  995, 
presumt>tion  of  negligence  arising  against  moving  vessel  colliding  with  one 
at  anchor  was  not  overcome  by  evidence;  The  Margaret  J.  Sanford,  203 
Fed.  334,  owner  of  steamship  anchoring  in  narrow  navigable  channel  and 
dragging  anchor  where  dredge  was  at  work  in  violation  of  laws  against 
obstructing  navigation  cannot  recover  from  tug  for  injury  caused  by  scow 
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i]^  tow  scraping  stem;  Consolidated  Coal  Co.  v.  Knickerbocker  Steam  Tow- 
age Co.,  200  Fed.  846,  dredging  company  leaving  bottom  of  river  obstructed 
by  loose  rock  reducing  depth  without  marking  place  or  giving  notice  was 
liable  for  injury  to  barge  by  grounding;  Guy  v.  Donald,  167  Fed.  630,  13 
Ann.  Gas.  947,  14  L.  B.  A.  (N.  S.)  1114,  86  C.  C.  A.  291,  owner  of  steamer, 
crossing  ahead  of  schooner  in  violation  of  rules,  may  recover  over,  from 
pilot,  damages  paid  to  schooner ;  The  Martello,  153  U.  S.  70,  38  L.  Ed.  640, 
14  Sup.  Ct.  726,  steamer  emerging  from  harbor,  in  dense  fog,  is  required 
to  reduce  her  sx)eed  to  the  lowest  point  consistent  with  good  steerage- way ; 
Hall  V.  Little,  2  Flipp.  169,  161,  Fed.  Cas.  6939,  holding  vessel  having  in- 
sufficient steam  was  forced  by  current  against  anchored  raft,  she  was  at 
fault  and  liable  for  damage;  The  Steamer  J.  W.  Everman,  2  Hughes,  19, 
Fed.  Cas.  7691,  steamer  at  fault  for  collision  with  vessel  anchored  in 
Hampton  Roads  in  the  usual  anchoring  grounds;  Mills  v.  The  Steamboat 
Nathaniel  Holmes,  1  Bond,  356,  Fed.  Cas.  9613,  in  collision  with  boat  at 
wharf,  presumption  is  against  moving;  The  Niobe,  31  Fed.  166,  where 
vessel  collided  with  sloop  anchored  in  wrong  berth,  both  were  at  fault; 
The  Wydale,  37  Fed.  719,  steamer  entering  harbor  under  too  great  rate  of 
speed,  and  without  due  regard  to  probable  obstacles,  was  in  fault  for  col- 
lision ;  The  John  C.  Fisher,  60  Fed.  704,  1  C.  C.  A.  624,  river  steamer  liable 
for  damage  caused  by  collision  with  steamer  moored  at  a  private  wharf; 
The  Owego,  71  Fed.  642,  wh^re  steamer  so  maneuvered  as  to  cause  suction 
sufficient  to  force  a  passing  tow  to  collide  with  another  vessel,  she  was 
solely  at  fault;  The  Albany,  91  Fed.  808,  ferry-boat  proceeding  up  North 
River,  within  three  hundred  feet  of  New  York  pi^rs,  was  negUgeilt  and  in 
fault  for  collision ;  Nelson  v.  The  Goliah,  17  Fed.  Cas.  1321,  tug  liable  for 
damage  to  tow  caused  by  collision  with  anchored  vessel ;  Austin  v.  The  New 
Jersey  Steamboat  Co.,  43  N.  Y.  83,  3  Am.  Rep.  668,  a  steamboat  desiring  to 
pass  a  vessel,  whether  moving  or  stationary,  is  bound  to  select  its  route  at 
its  peril;  Maltby  v.  Steam  Derrick-Boat,  3  Hughes,  482,  Fed.  Cas.  9000, 
derrick-boat  may  be  a  proper  subject  for  a  libel  for  salvage ;  The  Steamboat 
Cheeseman  v.  Two  Ferry-Boats,  2  Bond,  373,  Fed.  Cas.  2633,  ferry-boats  are 
the  subjects  of  a  salvage  service;  Foster  v.  Holly,  38  Ala.  84,  whether  or 
not  the  circumstances  were  such  as  to  require  the  very  greatest  vigilance 
was  a  question  for  the  jury;  Walters  v.  The  Steamboat  Mollie  Dozier,  24 
Iowa,  199,  95  Am.  Dec.  726,  collision  between  steamboat  and  flat-boat,  on 
a  navigable  river,  is  within  the  admiralty  jurisdiction  of  Federal  courts; 
The  Clara,  102  U.  S.  202,  26  L.  Ed.  146,  holding  burden  of  proof  primarily  . 
rests  on  libelant  to  show  lack  of  care. 

Duty  of  vessel  entering  or  moving  in  harbor.    Note,  75  Am.  Dec.  607. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.    Note,  121  Am.  St.  Bep.  51. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presumption 
against  him.    Note,  Ann.  Pas.  1914A,  918. 
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Miscellaneous.  Cited  in  Western  Transp:  Co.  v.  The  Great  Western,  29 
Fed.  Cas.  784,  discussing  the  extension  of  admiralty  jurisdiction  to  the 
Great  Lakes  and  navigable  rivers. 

18  How.  588-591,  15  L.  Ed.  496,  UNITfiD  STATES  v.  SHACKLEFOBD. 

Under  power  conferred  by  Congress  upon  Federal  oourt»  to  adopt  rules 
for  t6e  Impaneling  of  juries,  in  accordance  with  ^he  laws  and  usages  of  the 
several  States,  they  may  allow  challenges  to  the  Jurors,  either  peremptory  or 
for  cause,  in  all  cases,  excepting  those  of  crimes  punishable  by  death;  but  this 
does  not  give  the  government  the  right  of  challenge  existing  at  common  law, 
unless  given  by  State  laws  or  usages. 

Approved  in  Sawyer  v.  United  States,  202  U.  S.  161,  163,  164,  60  L.  Ed. 
977,  978,  979,  26  Sup.  Ct.  575,  upholding  conditional  challenge  of  jurors  by 
government  in  criminal  case;  United  States  v.  Davis,  103  Fed.  465,  holding 
Federal  courts  not  bound  to  follow  State  practice  in  respect  to  allowances 
of  challenges  in  criminal  cases;  Pointer  v.  United  States,  151  U.  S.  407, 
38  L.  Ed.  213,  14  Sup.  Ct.  414,  holding,  in  the  absence  of  a  rule  or  order 
adopting  State  practice.  Federal  courts  are  subject  only  to  restrictions  pre- 
scribed by  Congress ;  St.  Clair  v.  United  States,  154  U.  S.  148,  38  L.  Ed.  941, 
14  Sup.  Ct.  1008,  to  the  same  point,  where,  in  accordance  with  act  of  Con- 
gress, unchallenged  jurors  were  sworn  in  as  soon  as  examined;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Shane,  157  U.  S.  351,  JS9  L.  Ed.  730,  15  Sup.  Ct.  642,  jury 
impaneled  in  violation  of  law,  and  in  such  a  way  as  to  deprive  party  of 
right  to.  peremptory  challenge,  constitutes  reversible  error ;  United  States 
V.  Devlin,  6  Blatchf.  73,  Fed.  Cas.  14,953,  right  of  peremptory  challenge 
does  not  exist  where  court  has  not,  by  rule,  adopted  State  laws ;  Brewer  v. 
Jacobs,  22  Fed.  234,  objections  to  juror  came  too  late  after  verdict,  accord- 
ing to  Tennessee  practice  adopted  by  Federal  court ;  United  States  v.  Cop- 
persmith, 2  Flipp.  547,  548,  4  Fed.  199,  200,  in  construction  of  subsequent 
act  of  Congress,  relating  to  the  matter  of  peremptory  challenges  in  the 
Federal  courts;  United  States  v.  Richardson,  28  Fed.  69,  holding  national 
courts  not  bound  to  a  rigid  adherence  to  details  of  State  practice,  but  per- 
mitted to  determine  to  what  extent  they  might  safely  and  conveniently 
avail  themselves  of  services  of  State  officers;  United  States  v.  Hall,  44 
Fed.  883,  10  L.  B.  A.  323,  construing  act  of  Congress,  relating  to  peremp- 
tory challenges;  United  States  v.  Dobbs,  25  Fed.  Cas.  876,  permitting  per- 
emptory challenges  in  prosecution  for  conducting  an  illegal  distillery. 

Effect  of  statute  granting  peremptory  challenge  upon  right  of  prosecu- 
tion to  stand  aside  juror.    Note,  6  Ann.  Gas.  275. 

18  How.  691-594,  15  K  Ed.  497,  CONNER  V.  ELLIOTT. 

Ooustitutional  provision  guaranteeing  equal  privileges  and  immunities  to 
the  citizens,  of  each  State,  secures  no  privileges,  except  those  which  belong  to 
dtizensbip,  and  a  right  attaching  to  the  contract  of  marriage,  wholly  irrespec- 


1137  CONNER*  V.  ELLIOTT.  .     18  How.  591-594 

tlve  of  the  cltizeiuiliip  of  tbe  parties,  cannot  be  deemed  ^^riyilegee  of  a  clti- 
len,"  wltliln  the  meaning  of  the  Oonstltatlon. 

Approved  in  Shaw  v.  City  Council  of  Marshalltown,  131  Iowa,  133,  9 
Ann.  Gas.  1039,  10  L.  R.  A.  (N.  S.)  825,  104  N.  W.  1123,  upholding  statute 
providing  for  preference  of  honorably  discharged  soldiers  and  sailors  of 
Civil  War  in  appointments  'and  promotion  in  public  service ;  Worthing- 
ton  V.  District  Court,  37  Nev.  243,  142  Pac.  241,  right  of  divorce  is  not 
guaranteed  privilege  of  citizens,  and  State  statute  requiring  one  year's 
residence  is  valid;  Ex  parte  Wilson,  6  Okl.  Cr.  466,  119  Pac.  598,  statute 
making  it  unlawful  for  person  to  have  intoxicating  liquor  in  excess  of 
one  quart  in  his  possession  is  invalid;  dissenting  opinion  in  McLendon  v. 
State,  179  Ala.  86,  Ann.  Gas.  1915G,  691,  60  South.  402,  majority  holding 
that  occupation  tax  on  persons  engaged  in  learned  professions  was  valid, 
though  proviso  exempting  ex-Confederate  soldiers  was  invalid;  Cory  v. 
Carter,  48  Ind.  345,  17  Am.  Rep.  749,  holding  State  law  providing  for 
separate  schools  for  white  and  colored  children  constitutional;  BuflfinGrton 
V.  Grosvenor,  46  Kan.  738,  13  L.  B.  A.  286,  27  Pac.  140,  statute  providing 
that  wife  who  was  a  nonresident  at  time  of  transfer  of  property  to  hus- 
band shall  not  be  entitled  to  dower  is  not  repugnant  to  Federal  Constitu- 
tion; Cofrode  v.  Circuit  Judge,  79  Mich.  342,  7  L.  R.  A.  514,  44  N.  W. 
626,  judge  cannot  refuse  to  entertain  jurisdiction  because  conferred  by 
voluntary  appearance;  Olmstead  v.  Rivers,  9  Neb.  235,  2  N.  W.  367,  law 
providing  that  no  undertaking  shall  be  requited  in  attachment  proceedings 
against  a  nonresident,  is  valid;  Chambers  v.  Church,  14  R.  I.  400,  51  Am. 
Rep.  411,  statute  forbidding  nonresidents  to  catch  fish  to  be  used  in  the 
manufacture  of  oil  and  manure  does  not  violate  Federal  Constitution; 
Cummings  v.  Wingo,  31  S.  C.  435,  10  S.  E.  110,  State  law  requiring 
security  for  costs  from  nonresident  litigants  is  constitutional;  Succession 
of  Colwell,  34  La.  Ann.  267,  marriage  contracted  in  parish  different  from 
domicile  of  parties  is  valid;  Ex  parte  Brown,  38  Tex.  Cr.  303,  42  S.  W. 
555,  State  law  to  define  and  prevent  cold  storage  in  local  option  county 
is  unconstitutional;  State  v.  Oilman,  33  W.  Va.  148,  6  L.  R.  A.  848,  10 
S.  E.  284,  law  providing  that  no  person  shall  "keep  in  his  possession,  for 
another,  spirituous  liquors"  is  void;  Morrill  v.  State,  38  Wis.  439,  20  Am. 
Rep.  18,  law  requiring  hawkers  and  peddlers  to  pay  a  license  is  valid; 
Bennett  v.  Harms,  51  Wis.  259,  8  N.  W.  225,  State  law  restricting  dower 
rights  of  nonresident  widow  is  not  in  conflict  with  Federal  Constitution; 
dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  130,  34  L.  Ed.  140,  10 
Sup.  Ct.  691,  majority  holding  State  prohibition  law  as  applied  to  sale 
by  importer  unconstitutional;  dissenting  opinions  in  Slaughter-House 
Cases,  16  Wall.  127,  21  L.  Ed.  425,  and  Brittle  v.  People,  2  Neb.  240,  both 
arguendo. 

Power  to  confer  exemptions  or  benefits  in  consideration  of  past  ser- 
vices.   Note,  117  Am.  St.  Rep.  894. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  682. 

IV— 72 
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In  constniiiig  constltiitlonal  provision  tbat  "tho  citlzenB  of  oacb  State 
shall  be  entitled  to  all  the  privileges  and  Immnnities  of  dtisena  in  the  several 
States,"  the  meaning  of  the  word  "privileges"  shonld  he  detennined  in  each 
case  upon  a  view  of  the  particular  rights  asserted  and  denied  therein. 

Approved  in  Mottir  v.  Davis,  161  N.  C.  244,  65  S.  E.  972,  judgment  of 
Virginia  court  against  which  equity  courts  of  that  State  would  not  relieve 
as  having  been  based  on  gambling  transaction  must  be  allowed  same  effect 
in  North  Carolina  court ;  McCready  v.  Vii^nia,  94  U.  S.  395,  24  L.  Ed. 
249,  holding  above  clause  in  Constitution  does  not  vest  an  interest  in  the 
common  property  of  the  citizens  of  a  State  in  the  citizens  of  another 
State;  Blake  v.  McClung,  172  U.  S.  248,  43  L.  Ed.  435,  19  Sup.  Ct.  169, 
State  law'regulating  foreign  corporations  unconstitutional;  Ex  rel.  Hobbs, 
1  Woods,  542,  Fed.  Cas.  6550,  marriage  laws  are  under  the  control  of  the 
State;  Sears  v.  Board  of  Commissioners,  36  Ind.  276,  State  law  requiring 
foreign  peddlers  and  showmen  to  pay  license  not  repugnant  to  the  Federal 
Constitution;  Ward  v.  State  of  Maryland,  31  Md.  290,  1  Am.  Rep.  55, 
State  law  requiring  foreign  merchants  and  traders  to  pay  a  license  tax  is 
valid;  Lonas  v.  State,  3  Heisk.  307,  enumerating  certain  privileges  of  non- 
residents; dissenting  opinion  in  The  Slaughter-House  Case,  1  Woods,  28 
Fed.  Cas.  12,938;  Keyser  v.  Rice,  47  Md.  210,  28  Am.  Rep.  450  and.  Ward 
V.  Maryland,  12  Wall.  430,  20  L.  Ed.  452,  all  arguendo;  Live  Stock  etc. 
Assn.  V.  Crescent  City  etc.  Co.,  1  Abb.  (U.  S.)  398,  Fed.  Cas.  8408,  de- 
fining essential  privileges  belonging  to  citizens  of  the  United  States. 

Right  of  client  or  nonresident  to  act  as  executor  or  administrator. 
Note,  3  Ann.  Gas.  990. 

Conflict  of  laws  as  to  matrimonial  property.    Note,  57  L.  R.  A.  354. 

a 

18  How.  695-601,  15  K  Ed.  6l8,  PEASE  v.  PECK. 

Where  law  has  been  printed  and  distributed  by  authority,  has  received 
a  harmonious  interpretation  by  the  courts,  has  been  accepted  by  the  people 
for  a  long  period  of  time,  and  was  subsequently  sanctioned  by  legislative 
authority,  it  may  not  be  shown  that  the  law,  as  published,  differed  from  the 
original  draft. 

Approved  in  Meyer  v.  Muscatine,  1  Wall.  393,  17  L.  Ed.  567,  holding 
party  taking  municipal  bonds  had  a  right  to  presume  that  public  agents 
issuing  them  had  complied  with  the  requirements  of  the  law  under  which 
they  acted;  State  v.  Secretary  of  State,  43  La.  Ann.  642,  9  South.  793, 
published  l^slative  journals  constitute  the  ultimate  proof  of  the  pro- 
ceedings of  the  (General  Assembly;  Attorney-General  v.  Glaser,  102  Mich. 
409,  61  N.  W.  652,  interpretation  placed  upon  statute  by  executive  depart- 
ments should  be  given  weight  in  a  doubtful  case;  Town  of  Pacific  v. 
Seifert,  79  Mo.  213,  where  fine  for  a  certain  offense  was  fixed  at  ninety 
dollars  in  original  draft  of  charter  but  appeared  as  twenty  dollars  in 
printed  copies,  accepted  for  over  twenty  years,  the  latter  would  control; 
Opinion  of  the  Court,  58  N.  H.  625,  statute  valid  upon  well-settled,  prae- 


1139  PEASE  V.  PECK.  18  Ho^.  596-601 

tical  eonBtmetion  of  the  Constitution  cannot  be  invalidated  by  a  contrary 
constmction;  Crawford  v.  Beard,  12  Or.  459,  8  Pac.  544,  where  important 
affairs  have  been  transacted  in  accordance  with  statute  long  recognized 
as  binding,  it  should  not  be  disturbed  unless  conflicting  with  organic  law; 
dissenting  opinicm  in  Cole  v.  Skrainka,  37  Mo.  App.  444,  ai^endo. 

Distinguished  in  Bauserman  v.  Blunt,  147  U.  S.  653,  37  L.  Ed.  318,  13 
Sup.  Ct.  469,  following  State  court  in  construction  of  statute  of  limita- 
tions. 

Printed  statute  or  enrolled  bill  as  governing  in  case  of  variance. 
Note,  17  Ann.  Gas.  866. 

Federal  courts  usually  adopt  the  settled  construction  of  Stat^  laws  as 
established  by  its  highest  Judicature,  but  this  is  not  universally  true,  and  the 
Supreme  Court  having  first  decided  a  question  will  not  adopt  a  subsequent 
decision  of  a  State  court. 

Approved  in  In  re  Progressive  Wall  Paper  Corp.  229  Fed.  493,  bo|ids  of 
corporation  issued  as  collateral  security  for  antecedent  indebtedness  were 
in  violation  of "  statute  forbidding^  issuance  of  bonds  except  for  money, 
labor  or  property;  Barkley  v.  Hayes,  208  Fed.  334,  single  decision  of 
State  Supreme  Court  in  regard  to  property  rights  arising  out  of  church 
xinion  is  not  conclusive  on  Federal  court,  even  as  to  property  in  that  State, 
in  suit  between  different  parties  and  involving  different  property;  Messin- 
ger  V.  Anderson,  171  Fed.  795,  96  C.  C.  A.  445,  Circuit  Court  of  Appeals 
will  not  reverse  decision  as  to  construction  of  will  on  subsequent  writ  of 
error  in  same  case,  because  in  meantime  State  Supreme  Court  in  different 
suit  renders  contrary  decision  respecting  same  will;  Murray  v.  Wilson 
Distilling  Co.,  164  Fed.  25,  92  C.  C.  A.  1,  Federal  court  not  bound  to  fol- 
low decision  of  State  court,  after  suit  commenced  in  Federal  court,  that 
suit  against  dispensary  commission  was  suit  against  State  in  violation  of 
eleventh  amendment;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  576, 
in  action  to  prevent  city  from  removing  telephone  poles  from  street  unless 
municipal  franchise  renewed,  Federal  Court  refuses  to  follow  State  court's 
construction  of  State  statute  that  "telegraph  corporations"  included  tele- 
phone company;  Fleischmann  Co.  v.  Murray,  161  Fed.  163,  Federal  court  is 
not  bound  to  adopt  State  court's  construction  of  State  statute  rendered 
subsequent  to  decision  of  Federal  court;  Brunswick  Terminal  Co.  v. 
National  Bank,  112  Fed.  816,  refusing  to  follow  Georgia  decision  on  stock- 
holders' statutory  liability  where  transaction  before  court  occurred  be- 
fore rendition  of  State  decision  and  correctness  of  such  decision  subse- 
quently doubted  by  court  rendering  it;  Louisville  &  N.  R.  Co.  v.  Lansford, 
102  Fed.  66,  42  C.  C.  A.  160,  holding  exemplary  damages  are  allowable 
under  Ala.  Code  1896,  §  27,  providing  that  in  actions  for  negligently  caus- 
ing death,  plaintiff  may  recover  such  damages  as  juiy  may  assess;  Dred 
-  Scott  V.  Sandford,  19  How.  563,  604,  16  L.  Ed.  766,  holding  Supreme  Court 
will  follow  State  decisions  only  when  they  give  constmction  to  State  stat- 
utes; Roberts  v.  Bolles,  101  U.  S.  129,  25  L.  Ed.  884,  refusing  to  accept  State 
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decision  against  validity  of  certain  municipal  bonds;  Burgess  v.  Selig- 
man,  107  U.  S.  34,  35,  27  L.  Ed.  365,  366,  2  Sup.  Ct.  22,  23,  under  State  law, ' 
persons  receiving  stock  from  corporation  as  collateral  security  not  liable 
for  debts  of  corporation,  although  State  courts  decided  to  the  contrary; 
Talcott  V.  Pine  Grove,  1  Flipp.  128,  Fed.  Cas.  13,735,  where  decision  of 
State  court  holding  act  of  legislature  unconstitutional  was  base^  upon 
principles  applicable  alike  to  all  State  governments.  Federal  courts  are 
not  bound  to  follow  it;  In  re  Wyllie,  2  Hughes,  462,  Fed.  Cas.  18,112, 
following  State  decisions  upon  State  exemption  laws;  Hovey  v.  Home 
Ins.  Co.,  10  N.  B.  R.  228,  12  ^ed.  605,  holding  debt  of  insolvent 
purchased  by  his  debtor  immediately  prior  to  filing  petition  in  bankruptcy 
protected 'by  bankrupt  act,  and  question  not  settled  by  State  decisions; 
Mathews  v.  Springer,  2  Abb.  (U.  S.)  300,  Fed.  Cas.  9277,  devise  in  favor 
of  negroes  formerly  held  as  slaves  is  valid  and  unaffected  by  contrary 
State  decisions;  Wilson  v.  Ward  Lumber  Co.,  67  Fed.  681,  where  Federal 
courts  have  adopted  long  line  of  State  decisions,  they  will  not  follow  a 
subsequent  contrary  decision  of  State  court ;  Forsyth  v.  Hammond,  71  Fed. 
454,  18  C.  C.  A.  175,  refusing  to  follow  State  decision  in  plain  conflict 
with  weight  and  general  current  of  authority;  O'Brien  v.  Wheelock,  95 
,Fed.  904,  where  act  providing  for  the  issuance  of  bonds  had  not  been 
construed  by  State  court,  it  was  the  duty  of  Federal  court  to  exercise 
an  independent  judgment  as  to  their  validity. 

Distinguished  in  Miller  v.  Ammon,  145  U.  S.  423,  36  L.  Ed.  761,  12  Sup. 
Ct.  885,  holding  State  decision  that  ordinance  concerning  the  licensing 
of  wholesale  liquor  dealers  is  valid  should  control;  Smith  v.  Shriver,  3 
Wall.  Jr.  228,  Fed.  Cas.  13,108,  adopting  rule  of  property  as  it  appeared 
to  be  settled  by  last  decision  of  State  court;  New  Orleans  Water- Works 
Co.  V.  Southern  Brewing  Co.,  36  Fed.  835,  following  State  decisions  in  case 
affecting  corporations  organized  under  State  laws. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  39S. 

Miscellaneous.    Cited  in  Hirsch  v.  Independent  Steel  Co.,  196  Fed.  110, 

bill  by  nonresident   stockholders  and  directors   against  corporation   and 

president  stockholders,  where  it  appears  that  interests  are  identical,  does 

^not  disclose  controversy  within  jurisdiction  of  Federal  court  on  ground 

'  of  diversity  of  citizenship. 

18  How.  602,  16  K  Sd.  464,  STBADEB  v.  GRAHAM. 

Supreme  Court  cannot  give  a  Judgment  for  costs  In  a  case  dismlwied  for- 
want  of  Jurisdiction. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed. 
579,  where  patent  infringement  suit  was  dismissed  for  want  of  jurisdic- 
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tion,  no  costs  could  be  taxed;  Bice  v.  Boothsville  Tel.  Co.,  62  W.  Va.  ' 
522,  125  Am.  St  Rep.  986,  13  Ann.  Gas.  1046,  59  S.  E.  502,  prohibition  lies 
to  prevent  enforcement  of  judgment  for  costs  by  court  not  having  juris- 
diction; Homthall  v.  The  Collector,  9  Wall.  567,  19  L.  Ed.  562,  holding 
costs  improperly  allowed  in  court  below,  where  case  was  dismissed  for 
want  of  jurisdiction;  Mead  v.  Piatt,  21  Blatchf.  436,  17  Fed.  836,  deny- 
ing motion  for  costs  where  appeal  in  bankruptcy  jsroceedings  was  dis- 
missed for  want  of  jurisdiciton ;  Pentlarge  v.  Kirby,  22  Blatchf,  261,  20 
Fed.  898,  United  States  District  Court  in  error  for  awarding  costs  against' 
plaintiff;  Norton  v.  McLeary,  8  Ohio  St.  210,  it  was  error  for  court  dis- 
missing case  for  want  of  jurisdiction  to  render  judgment  for  costs;  Thurs- 
ton County  V.  Scammel,  7  Wash.  95,  34  Pac.  471,  to  the  same  point; 
Fleming  v.  Clark,  12  Allen,  200,  arguendo. 

Distinguished  in  Pellett  v.  Great  Northern  Ry.  Co.,  105  Fed.  195,  hold- 
ing Circuit  Court  on  remanding  for.want  of  jurisdiction  may  under  Act 
of  March  3,  1875,  §  5,  award  costs,  including  attorney's  docket  fee,  to 
plaintiff;  Bradstreet  Co.  v.  Higgins,  114  U.  S.  263,  29  L.  Ed.  176,  5  Sup. 
Ct.  ^0,  holding  defendant  in  error  may  recover  cdsts  incident  to  his 
motion  to  dismiss;  State  v.  Thompson,  81  Mo.  167,  court  has  authority  to 
render  judgment  against  appellant  for  costs  improvidently  incurred. 

Power  of  appellate  court  to  award  costs  on  dismissal  of  appeal  for 
want  of  jurisdiction.    Note^  13  Ann.  Oaa.  1048. 
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19  How.  1-7,  16  L.  Ed.  572,  PBEVOST  ▼.  GSEENEAUX 

State's  light  under  iti  law  to  a  taas  on  propoty  inhetlted  by  a  nonresident 
Frendunan  Tested  on  decedent's  death,  and  was  not  defeated  by  a  subse- 
quent treaty  with  France,  prov^^ing  that  Frenchmen  should  be  snbjected  to 
no  greater  taxes  than  citizens. 

Approved  in  Succession  of  Schaffer,  13  La.  Ann.  113,  sustaining  right 
of  State  to  the  tax  where  death  occurred  before  exchange  of  ratifications. 

Retro8X)eotion  operation  of  exemption  from  taxation.    Note,  6  Ann. 
Oas.  439. 

Liability  to  succession   tax  of    transfer    to  alien.    Note,  Ann.  Oas» 
1912A,  867,  868. 

Retros^^ective  succession  tax.    Note,  8  L.  B.  A.  i[N.  8.)  1182. 
Effect  of  repeal  of  succession  tax  law  on  estate  oi  one  previously 
dying.    Note,  8  L.  B.  A.  (N.  S.)  1210. 

Decedent's  property  can  vest  in  the  heir  only  in  the  manner  and  upon  the 
conditions  authorised  by  the  State  laws,  and  is  therefore  subject  to  an  inheri- 
tance tax  in  force  by  such  laws  at  the  time. 

Approved  in  Montgomery  v.  Gilbertson^  134  Iowa,  295,  10  L.  E.  A. 
(N.  S.)  986,  111  N.  W.  965,  upholding  amendment  to  inheritance  tax  law 
passed  before  final  settlement  of  estate  so  as  to  apply  to  such  estates; 
State  V.  Mollier,  96  Kan.  520,  152  Pac.  773,  property  devised  by  testator 
to  niece  in  pursuance  of  terms  of  contract  ^ade  between  them  years 
before,  passed  by  will  and  not  by  contract*  and  subject  to  inheritance  tax  -, 
Gelsthorpe  v.  Fumell,  20  Mont.  312,  39  L.  B.  A.  176,  51  Pac.  271,  sustain-  ^ 
ing  a  collateral  inheritance  tax,  though  inapplicable  to  estates  valued  at 
less  than  stated  sum,  and  uniform  rate  not  imposed  thereby.  ¥ 

Operation  of  French  treaty  of  1853,  granting  Frenchmen  equal  rights  with 
dtisens  tn  possessing,  transferring  and  inheriting  property,  is  expressly  Umited 
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"to  the  States  ., .  .  whose  laws  permit  it,  so  long  and  to  the  same  extent  as 
those  laws  shall  remain  in  force,"  and,  therefore,  in  Louisiana,  depends  upon 
the  State  law  as  expounded  by  its  Supreme  Court. 

Approved  in  Succession  of  Amat,  18  La.  Ann.  405,  holding  the  State 
tax  on  inheritances  of  foreigners  could  not  be  imposed  after  the  treaty; 
Succession  of  Rixner,  48  La.  Ann.  563,  32  L.  B.  A.  189,  19  South.  601, 
liolding,  under  treaty  with  Italy,  Italians  are  exempt  from  the  payment 
of  the  State  tax  on  foreign  heirs;  Succession  of  Rabasse,  49  La.  Ann. 
1413,  22  South.  771,  holding  tax  on  foreign  heirs  inapplicabU  to  French- 
men. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  82  L.  B.  A.  183. 

Miscellaneous.  Cited  in  Succession  of  Rabasse,  47  La.  Ann.  1455,  49 
Am.  St.  Rep.  435,  17  South.  867,  sustaining  authority,  uAder  French 
treaty,  of  consuFs  delegate  to  represent  French  heirs. 

19  How.  8-9,  15  K  Ed.  576,  MOBGAK  ▼.  CUBTENIUS. 

Court  will  of  its  own  motion  continue  ease  and  order  oertioraxi  israad  to 
bring  up  important  omitted  paper,  which  may  be  necessary  for  the  case  of  a 
defendant  in  error  who  is  unrepresented  by  connsel. 

Cited  in  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  61  Fed.  245, 
9  C.  C.  A.  468,  collecting  cases,  upon  method  of  bringing  up  omitted 
portions  of  record. 

19  How.  9-16,  15  L.  Ed.  566,  EX  PABTE  SEOOMBE. 

Relations  between  District  Court  and  attorneys  practieing  in  it,  and  t&elr 
respective  rights  and  duties,  are  regulated  by  the  common  law,  according  to 
which  it  rests  exclusively  in  the  sound  Judicial  discretion  of  the  court  to  deter- 
mine as  to  the  qualifications  and  removal  of  attorneys  therein. 

Approved  in  In  re  Ulmer,  208  Fed.  466,  attorney  may  be  disbarred  for 
perjury  committed  in  Federal  court,  even  though  not  convicted;  In  re 
Thatcher,  190  Fed.  977,  publication  of  libelous  matters  against  a  jodge 
running  for  re-election  constitutes  such  moral  turpitude  as  to  amount 
to  professional  misconduct  warranting  disbarment;  Cobb  v.  United  States, 
172  Fed.  644,  645,  9  C.  C.  A.  477,  suspending  attorney  for  publishing 
article  accusing  judge  of  being  under  influence  of  "gang**;  In  re  Durant, 
80  Conn.  148,  10  Ann.  Gas.  589,  67  Atl.  501,  common-law  rules  of  evidence 
may  be  relaxed  in  disbarment  proceedings;  People  v.  Amos,  246  111.  302, 
138  Am.  St.  Bep.  239,  92  n!  E.  859,  disbarment  proceedings  must  be  based 
upon  legally  competent  evidence;  In  re  Day,  181  111.  89,  54  N.  E.  650, 
holding  act  of  February  21,  1899,  relating  to  admission  of  law  students 
to  practice  law  is  void ;  Hanson  v.  Grattan,  84  Kan.  846,  34  L.  &.  A. 
'  (N.  S.)  240,  115  Pac.  647,  an  applicant  onee  admitted  eontinaes  admitted 
until  disbarred,  and  cannot  be  deprived  of  right  to  practice  by  retroactive 
legislation;  In  re  Marshall,  178  Mo.  App.  22,  160  S.  W.  533,  upholding 
jurisdiction  of  St.  Louis  Court  of  Appeals  to  hear  charge  of  suspension 
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of  attorney  for  failure  to  torn  over  client's  money;  State  t.  Gebhardt, 
87  Mo.  App.  549,  holding  misconduct  prior  to  admission  is  no  ground  for 
disbarment  of  attorney ;  In  re  Dunn,  85  Neb.  623,  124  N.  W.  127,  attorney 
may  be  temporarily  suspended  for  contempt  of  court  persistently  adhered 
in;  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  431,  holding:  void  act  of  1903, 
requiring  Supreme  Court  to  recommend  certain  law  clerks  for  admission 
to  bar;  In  re  Simpson,  9  N.  D.  404,  83  N.  W.  563,  holding  Rev.  Codes, 
§  432,  purporting  to  create  power  in  Supreme  Court  to  disbar  attorneys 
for  unprofessional  conduct,  is  merely  legislative  affirmance  of  existing 
power;  In  re  Egan,  24  S.  D.  303,  123  N.  W.  479,  criticism  of  judicial 
officers  after  termination  of  case  is  not  ground  for  disbarment;  State  v. 
Stiles,  48  W.  Va.  429,  37  S.  E.  621,  holding  evidence  in  disbarment  pro- 
ceedings for  malpractice  must  support  charges  and  be  clear  and  preponder- 
ating; In  re  Robinson,  48  Wash.  161,  15  Ann.  Gas.  415,  15  L.  B.  A.  (N.  S.) 
526,  92  Pac.  932,  suspending  attorney  for  repeating  scandalous  rumors 
respecting  court  in  petition  to  the  court  even  in  face  of  retroaction  and 
apology;  dissenting  opinion  in  In  re  Applicants  for  License,  143  N.  C.  24, 
30,  10  Ann.  Gas.  187,  10  L.  B.  A.  (N.  S.)  288,  55  S.  E.  643,  645,  majority 
holding  court  cannot  inquire  into  character  of  applicant  to  practice  law 
under  statute  providing  that  all  applicants  satisfying  court  of  their  knowl- 
edge of  law  shall  be  admitted;  Ex  parte  Garland,  4  Wall.  379,  18  L.  Ed. 
370,  sustaining  court's  authority,  denying  Congress  the  right  to  preHcribe 
new  qualifications  for  attorneys;  Randall  v.  Brigham,  7  Wall.  535,  19 
L.  Ed.  291,  holding  action  for  damages  for  removal  of  attorney,  after 
hearing,  will  not  lie  against  judge  of  the  court;  Ex  parte  Wall,  107  U.  S. 
281,  27  L,  Ed.  559,  2  Sup.  Ct.  582,  sustaining  judgment  suspending  attor- 
ney, after  hearing,  for  participating  in  a  lynching;  In  re  Shorter,  22 
Fed.  Cas.  18,  and  Ex  parte  Law,  35  Ga.  290,  both  holding  "test  oath  law" 
unconstitutional  as  usurping  the  court's  authority  to  decide  upon  attor- 
neys' qualifications;  In  re  Boone,  83  Fed.  949,  disbarring  attorney  for 
violation  of  confidence  of  his  former  client;  United  States  v.  Green,  85 
Fed.  861,  disbarring  attorney  for  filing  brief  amounting  to  libel  on  the 
court;  Garrigus  v.  State,  93  Ind.  242,  holding  admission  or  disbarment 
of  an  attorney  a  judicial  act;  Rice  v.  Commonwealth,  18  B.  Mon.  483, 
484,  refusing  to  interfere  with  judgment  of  lower  court  disbarring  attor- 
ney for  misconduct;  State  v.  Laughlin,  10  Mo.  App.  2,  and  State  v. 
McClaugherty,  33  W.  Va.  258,  10  S.  E.  409,  sustaining  court's  authority 
to  disbar  an  attorney  on  its  own  motion;  Ricker's  Petition,  66  N.  H.  211, 
24  L.  B.  A.  742,  29  Atl.  561,  holding  court  could  admit  a  woman  to  prac- 
tice law ;  In  re  Davies,  93  Pa.  St.  121,  89  Am.  Rep.  781,  sustaining  court's 
authority  to  disbar  attorney  for  misconduct ;  State«  v.  Kirke,  12  Fla.  287, 
95  Am.  Dec.  322,  holding  the  discretion  in  such  cases  must  be  sound  and 
according  to  law;  Miles  v.  Stevenson,  80  Md.  365,  30  Atl.  647,  holding 
the  discretion  exercised  by  a  court,  in  order  not  to  be  reviewable  on  man- 
damus, must  be  sound  and  judicial;  Board  of  Supervisors  v.  Mintum, 
4  W.  Va.  304,  awarding  mandamus  where  act  to  be  performed  was  minis- 
terial. 
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Distinguished  in  In  re  Applicants  f«r  license,  143  N.  C.  13,  10  Ann. 
Oaa.  187,  10  L.  B.  A.  (N.  S.)  288,  55  S.  E.  639,  court  cannot  inquire  into 
character  of  applicant  for  admission  to  practice  law  under  statute  pro- 
viding that  all  applicants  satisfying  court  of  their  competent  knowledge 
of  law  shall  be  admitted;  State  v.  Medical  Examiners,  34  Minn.  391,  26 
N*  W.  125,  denying  prohibition  to  prevent  revocation  of  certificate  for 
cause,  by  board,  because  not  a  judicial  act;  dissenting  opinion  in  In  re 
Dunn,  85  Neb.  636,  124  N.  W.  132,  majority  holding  attorney  may  be 
temporarily  suspended  for  contempt  of  court  persistently  adhered  in. 

Summary  jurisdiction  over  attorneys.    Note,  2  Am.  St.  Rep.  846,  862. 

Disbarment  of  attorneys.    Note,  42  Am.  Rep.  563. 

Judicial  and  ministerial  acts.    Note,  79  Am.  Dec.  473. 

Disbarment  of  attorneys,  causes  and  proceedings  therefor — Nature 
of  disbarment,  and  power  of  courts  to  disbar.  Note.  96  Am.  I>ec 
834,344. 

Legislative  or  judicial  power  to  determine  qualifications  for  admission 
to  bar.    Note,  10  Ann.  Gas.  199. 

Power  of  courts  to  disbar  attorneys.    Note,  6  Ann.  Gas.  990. 

Legislative  power  to  prescribe  qualifications  of  attorneys.  Note,  10 
L.  R.  A.  (N.  S.)  292. 

Minnesota  statute  liai  regulated  tlie  relation  between  courts  and  attorneys 
and  counselon,  but  has  not  materially  narrowed  the  court's  common-law 
discretion. 

/  Approved  in  In  re  Thatcher,  80  Ohio  St.  655,  89  N.  E.  84,  upholding 
judgment  of  disbarment  based  upon  publication  of  libelous  matter  against 
court;  In  re  Riggers,  24  Okl.  847,  25  L.  R.  A.  (N.  S.)  622,  104  Pac.  1085, 
disbarment  proceedings  held  civil  and  not  criminal  under  sections  232- 
237,  Wilson's  Rev.  &  Ann.  Stats.  1903;  In  re  Application  for  License, 
67  W.  Va.  218,  219,  223,  67  S.  E.  599,  601,  certificate  of  county  judge  as 
to  good  moral  character  of  applicant  conforming  to  statutory  require- 
ments not  binding  on  appellate  court;  Beene  v.  State,  22  Ark.  157,  hold- 
ing attorney  could  be  disbarred  for  offense  not  named  in  the  statute. 

Distinguished  in  dissenting  opinion  in  In  re  Application  for  License, 
67  W.  Va.  238,  245,  67  S.  E.  608,  610,  majority  holding  statute  relating 
to  admission  to  practice  law  does  not  give  a  de  jure  right. 

Judgment  of  disbarment  by  Inferior  court  cannot  be  reversed  by  man- 
damuB  In  the  appellate  court. 

Approved  in  In  re  Ulmer,  208  Fed.  467,  appeal  not  writ  of  error,  lies 
for  reviewing  order  of  iPederal  court  disbarring  an  attorney;  Barnes  v. 
Lyons,  187  Fed.  883,  110  C.  C.  A.  15,  denying  right  of  Circuit  Court  of 
Appeals  to  reinstate,  by  mandamus,  an  attorney  whose  name  had  been 
stricken  from  the  roll  of  attorneys  by  an  irregular  order  of  the  District 
Court;  State  v.  Cole,  4  Okl.  Cr.  40,  109  Pac.  742,  denying  mandamus  to 
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compel  trial  of  oriminal  case  continued  by  court  till  after  trial  of  civil 
cases;  Beene  v.  State,  22  Ark.  152,  holding  judgment  of  disbarment  re- 
viewable on  writ  of  error. 

Distinguished  in  Thatcher  v.  United  States,  212  Fed.  804,  129  C/  C.  A. 
255,  order  disbarring  attorney  from  practice  in  Federal  court  review)&ble 
on  writ  of  error  and  not  by  appeal — ^mandamus  not  exclusive  remedy. 

Disbarment  of  attorney,  without  specifying  guilty  acts,  is  within  court's 
Judicial  discretion,  and  therefore  not  subject  to  review  on  application  for 
mandamus. 

Approved  in  Walls  v.  Palmer,  64  Ind.  495,  denying  mandate  to  compel 
reinstatement  of  disbarred  attorney;  Boston  Bar  Assn.  v.  Greenhood,  168 
Mass.  183,  46  N.  E.  575,  sustaining  judgment  of  disbarment,  though  the 
findings  did  not  conform  exactly  to  the  specifications  under  which  made; 
dissenting  opinion  in  Ex  parte  Bradley,  7  Wall.  380,  284,  19  L.  Ed.  220, 
221,  majority  awarding  mandamus  where  court  disbarred  attorney  for 
contempt  conuqitted  in  another  court;  Weeks  v.  Gamble,  13  Fla.  25,  hold- 
ing mandamus  lay  to  compel  controller  to  draw  warrant  for  ofi^er's  salary. 

Distinguished  in  Ex  parte  Bradley,  7  Wall.  377,  379,  19  L.  Ed.  219, 
awarding  mandamus  where  court  disbarred  attorney  for  contempt  commit- 
ted before  another  court. 

Denied  in  The  State  v.  Eirke,  12  Fla.  287,  96  Am.  Dec.  822,  awarding 
mandamus  to  compel  reinstatement  of  disbarred  attorney. 

Bight  of  attorney  to  review  of  disbarment  proceedings.    Note,   10 
Ann.  Gas.  646. 

Decision  of  Minnesota  court  that  tn  disbarring  an  attorney  for  acts  done 
in  open  court,  the  Minnesota  a^  did  not  require  notice  of  the  proceeding  to  be 
given,  was  a  regular  exercise  of  Judicial  authority  not  reviewable  by  man- 
damus in  Supreme  Court. 

Approved  iii  State  v.  Bare,  60  W.  Va.  487,  56  S.  E.  391,  denying  man- 
damus against  assessor  to  compel  him  to  assess  certain  property  where  j 
evidence  did  not  prove  lack  of  good  faith;  Ex  parte  Thompson,  52  Ala. 
101,  refusing  mandamus  to  compel  approval  of  official  bonds,  that  duty 
lying  in  judge's  discretion;  In  re  WooUey,  11  Bush,  99,  sustaining  court's 
authority  to  proceed  on  its  own  motion  to  disbar  attorney  for  offense 
committed  in  its  presence.                                                                                             • 

Miscellaneous.  Cited  in  Ex  parte  N.  K.  Fairbank  Co.,  19%  Fed.  985, 
affidavits  to  disqualify  judge  for  bias  must  be  filed  by  an  attorney  of 
record  of  Federal  court  in  which  court  sits;  Withers  v.  The  State,  36  Ala. 
261,  for  forms  used  in  proceeding  for  mandamus  to  compel  court  to 
permit  petitioner  to  practice. 

19  How.  16-21,  16  L.  Ed.  692,  SHAPFEB  ▼.  80T7DDAT. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  533. 
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19  How.  22-^6,  15  K  Sd.  534,  THOMAS  v.  OSBOBK. 

According  to  the  contract  known  as  a  "lay,"  the  master  vlctaals  and  mans, 
and  has  complete  control  of  the  vessel  and  employs  her  in  snch  fteiithting 
▼oyages  as  he  sees  fit,  the  owners  keep  her  in  repair,  the  gross  earnings  are 
divided  equally  between  master  and  owners,  and  the  arrangement  la  termin- 
able at  will. 

Cited  in  Stirling  v.  Loud,  33  Md.  440,  defining  a  "lay.' 


» 


By  Eng^h  law,  a  master  cannot  create  a  lien  for  payment  for  supplies 
and  repairs  in  a  foreign  port,  save  by  bottomry  bond. 

Approved  in  The  Scotia,  35  Fed.  911,  holding  lex  loci  contractus  applied 
and  gave  lien  on  British  vessel  obtaining  necessary  supplies  in  forei,£:n 
port;  Hughes  v.  Klingender,  14  La.  Ann.  846,  refusing  to  enforce  foreign 
contract  transferring  to  trustee  ship's  title  without  possession,  to  defeat 
rights  accrued  under  attachment.. 

By  American  and  general  maritime  law,  the  master  of  a  vessel  in  a  foreign 
port,  in  a  case  of  necessity,  has  power  to  create  a  Hen  on  it  and  bind  himself 
and  owners  personally,  for  supplies  and  repaiis. 

Approved  in  The  Glide,  167  U.  S.  610,  42  L.  Ed.  297,  17  Sup.  Ct.  930, 
holding  enforcement  in  rem  of  lien  upon  vessel  created  by  Mass.  Pub.  Stats., 
c.  192,  §§  14-19,  for  repairs  and  supplies  in  her  home  port  is  exclusively 
within  admiralty  jurisdiction  of  Federal  courts;  John  L.  Lawrence,  231 
Fed.  511,  acceptances  of  notes  for  supplies  unless  so  intended  does  not  oper- 
ate as  waiver  of  right  of  liens ;  The  J.  E.  Rumbell,  148  U.  S.  12,  37  L.  Ed. 
347,  13  Sup.  Ct.  500,  holding  law  gives  lien  for  necessary  supplies  or  repairs 
furnished  vessel  in  a  foreign  port;  Whitlock  v.  The  Thales,  29  Fed.  Cas. 
1062,  holding  a  lien  created  for  necessary  supplies  furnished  a  New  York 
vessel  in  Florida;  Cunningham  v.  Hall,  1  Cliff.  48,  Fed.  Cas.  3481,  discuss- 
ing extent  and  limits  of  admiralty  jurisdiction;  Hill  v.  The  Golden  Gate, 
12  Fed.  Cas.  165,  holding  no  lien  exists  for  supplies  furnished  in  home  port; 
The  Vidal  Sala,  12  Fed.  208,  holding  a  contract  to  repair  a  foreign  vessel, 
maritime,  and  lien  attached. 

Distinguished  as  to  facts  in  Carr  v.  Burke,  32  Mo.  237,  holding  master 
could  not  bind  owners  to  reimburse  sureties  on  bond  g^ven  to  procure  dis- 
charge in  home  port. 

Master's  power  to  hypothecate  ship,  freight  and  cargo.    Note,  63  Am. 

Dec.  641,  643. 
Demise  of  vessel  by  charter-party.    Note,  5  Ann.  Oas.  624. 

Authority  of  master  of  ves^l  to  pledge  owner's  credit  for  repairs,  sup- 
plies or  advances.    Note,  18  Ann.  Gas.  876,  878,  880,  881. 

Authority  of  master  to  pledge  owner's  credit  for  supplies  fnmished 
vessel.    Note,  2  E.  B.  0.  546. 

For  creation  of  a  maritime  lien  in  a  foreign  port  in  case  of  necessity,  it  is 
not  material  whether  the  hypothecation  is  made  directly  to  the  furnishers  of 
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Tepaln  aad  supplies  or  to  one  who  lends  money  on  tbe  reskel's  credit,  to  pay 
snch  famlshers. 

Approved  in  The  Union  Express,  Brown's  Admr.  539,  Fed.  Cas.  14,364, 
holding  lien  attached,  for  money  advanced  to  fnmish  necessary  supplies; 
The  A.  R.  Dnnlap,  1  Low.  361,  Fed.  Cas.  513,  holding  lien  exists  for  money 
advanced  to  pay  off  debts  which  are  liens ;  The  Tangier,  2  Low.  9,  Fed.  Cas. 
13,744,  sustaining  lien  of  creditor  for  money  advanced  to  pay  custom-house 
eharges  and  crew's  wages;  principle  applied  by  analogy  in  The  George  T. 
Kemp,  2  Low.  483,  Fed.  Cas.  5341,  holding  stevedore  has  lien  on  foreign 
ship  for  services  rendered  at  master's  request,  where  ship  is  to  stow  cargo ; 
Nippert  v.  The  Williams,  39  Fed.  828,  829,  830,  holding  lender  of  money 
to  pay  claims  against  vessel  in  foreign  port  had  lien,  though  original  claims 
not  liens;  Roberts  v.  The  Windermere,  2  Fed.  728,  holding  lien  existed  for 
removal  of  ballast  from  foreign  vessel  while  in  port. 

Distinguished  in  The  Allianca,  61  Fed.  510,  holding  no  lien  existed  for 
money  advanced  to  pay  off  an  old  debt;  The  Evangel,  94  Fed.  682,  where 
surety's  lien  extinguished  by  sale  of  vessel;  The  Robertson,  8  Biss.  182, 
Fed.  Cas.  11,923,  denying  lien,  where  libelant,  at  owner's  request,  signed 
stipulation  for  vessel's  release  and  afterward  paid  the  decree;  Janey  v. 
The  Belle  Lee,  13  Fed.  Cas.  350,  holding  no  lien  existed  for  advances  to 
save  vessel  from  a  threatened  seizure  only ;  The  Willamette  Valley,  76  Fed. 
849,  holding  sur^ies  on  bond  given  for  vessel's  release  have  no  lien. 

Fact  that  master  was  charterer  and  owner  pro  hac  vice  did  not  deprlTe 
him  of  power  to  Impliedly  hypothecate  vessel  in  a  foreign  port  for  supplies 
and  repairs  where  necessary,  though  where  real  owner  was  present  no  lien 
arose. 

Approved  in  The  Clinton,  160  Fed.  424,  87  C.  C.  A.  373,  denying  right  of 
lien  to  one  making  repairs  on  vessel  in  foreign  port  under  contract  with 
the  known  owner  then  present;  The  Saratoga,  100  Fed.  481,  holding  agree- 
ment to  create  lien  on  vessel  for  supplies  must  be  proved  where  contract 
made  with  partner  in  firm  owning  ship,  though  he  is  also  master;  Flaherty 
V.  Doane,  1  Low.  150,  Fed.  Cas.  4849,  subjecting  proceeds  of  wreck  of  char- 
tered ship  to  lien  for  wages  of  seamen  hired  by  charterer;  Harney  v.  The 
Sydney  L.  Wright,  5  Hughes,  483,  Fed.  Cas.  6082a,  holding  vessel  in  hands 
of  innocent  purchaser  liable  for  supplies  furnished  when  in  charterer's 
hands;  Ross  v.  The  Neversink,  20  Fed.  Cas.  1244,  aflBrmed  in  The  Never- 
sink,  5  Blatchf.  540,  Fed.  Cas.  10,133,  holding  master  who  was  also  char- 
terer and  owner  pro  hac  vice  could  bind  vessel  for  necessary  supplies;  The 
Regulator,  1  Hask.  21,  Fed.  Cas.  11,665,  Stephenson  v.  The  Francis,  21  Fed. 
720,  721,  The  Mary  Moi^an,  28  Fed.  198,  and  The  Havana,  92  Fed.  1008, 
35  C.  C.  A.  148,  holding  no  lien  arose  where  contract  was  with  owner;  The 
Allianca,  63  Fed.  732,  where  dealings  had  with  owner  at  home  port,  there 
was  no  lien ;  Randall  v.  Roche,  30  N.  J.  L.  222,  82  Am«  Dec.  234,  holding 
no  maritime  lien  created  for  supplies  furnished  to  part  owner. 
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Distinguished  as  to  facts  in  The  Stroma,  53  Fed.  28a,  3  C.  C.  A.  530, 
"  where  services  performed  on  order  of  special  owner  who  was  not  master. 

Modified  in  The  Iris,  88  Fed.  907,  holding  owner  not  personally  liable 
where  repairer  relied  on  ownership  of  one  having  possession  and  apparent 
ownership ;  Scarff  v.  Metcalf ,  107  N.  Y.  217,  1  Am.  St.  Rep.  810,  13  N.  E. 
797,  holding  owners  responsible  for  damages  occasioned  by  master's  neglect 
to  furnish  seamen  with  medical  attention,  except  where  there  was  an  actual 
demise. 

Master  cannot  bind  general  owners  personally  for  supplies  wUcli  he,  as 
charterer,  was  bound  to  furnish. 

Approved  in  The  Surprise,*  12&  Fed.  881,  882,  64  C.  C.  A.  309,  holding 
persons  furnishing  wharfage  to  vessel  in  foreign  port  on  order  of  master 
are  entitled  to  lien  though  vessel  operating  under  charter;  Adams  v.  Augus- 
tine, 195  Mass.  291,  81  N.  E.  193,  provision  in  contract  that  owners  shall 
receive  share  of  profits  of  voyage,  did  not  render  owners  liable  for  wages 
of  crew  or  expenses  of  enterprise;  Fox  v.  Holt,  4  Ben.  290,  293,  Fed.  Cas. 
5012,  re-reported  in  36  Conn.  567,  576,  holding  master  and  owner  pro  hae 
vice  could  not  charge  owners  for  supplies;  The  Caroline Xlasey,  5  Fed.  Cas. 
97,  opening  default  to  permit  proof  that  seaman  contracted  personally  with 
master  who  was  navigating  vessel  upon  "a  lay." 

Distinguished  in  Nelson  v.  Western  Steam  Nav.  Co.,  52.  Wash.  187,  100 
Pac.  329,  holding  owner  of  vessel  liable  for  injuries  to  seaman  by  negli- 
gence of  mate. 

To  support  a  maritime  lien,  necessity  for  supplies  and  repairs  and  appa- 
rently for  credit  to  obtain  them  must  exist,  and  lender  or  furnisher  must  see 
^  to  it  that  such  is  apparently  the  case;  possession  by  the  master  of  funds  of  his 

own  or  his  owners  appllcahle  for  such  purposes,  which  fact  lender  has  means 
of  ascertaining,  will  defeat  the  lien. 

Approved  in  The  Alcalde,  132  Fetl.  578,  denying  maritime  lien  for  moneys 
advanced  master  to  pay  crew  and  purchase  supplies,  where  receiver  had 
been  appointed  for  ship;  The  Surprise,  129  Fed.  875,  879,  64  C.  C.  A.  309, 
determining  right  to  lien  for  supplies  furnished  in  foreign  port  on  order  of 
master  of  vessel  navigated  under  charter;  The  Iris,  100  Fed.  106,  40  C.  C.  A. 
'  301,  holding  work  done  and  materials  furnished  in  fitting  steamer  which  is 

then  a  sea-going  vessel  for  different  trade  are  furnished  for  repairs;  P^att 
V.  Reed,  19  How.  361,  15  L.  Ed.  661,  holding  libelant  must  show  apparent 
necessity  for  credit  existed;  Delaware  Mut.  Safety  Ins.  Co.  v.  Oossler,  96 
U.  S.  649,  24  L.  Ed.  865,  holding  necessity  for  credit  as  well  as  for  repairs 
or  supplies  requisite  for  hypothecation  of  vessel;  The  Julia  Blake,  107 
U.  S.  428,  27  L.  Ed.  599,  2  Sup.  Ct.  700,  holding  burden  was  on  lender  to 
show  necessity  for  hypothecation  of  cargo;  The  Kate,  164  U.  S.  466,  41 
L.  Ed.  517,  17  Sup.  Ct.  138,  holding  libelant  knowing  charterer  was  bound 
to  furnish  coal  had  no  lien  for  coal  furnished  on  charterer's  order:  The 
Lulu,  1  Abb.  (U.  S.)  193,  Chase  Dec.  164,  165,  Fed.  Cas.  8604,  reversed  in 
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10  Wall.  192, 19  L.  Ed.  906,  dismissing  libels  in  absence  of  showing  of  neces- 
sity for  credit;  The  Neversink,  5  Blatchf.  540/ Fed.  Cas.  10,133,  and  Ross 
V.  The  Neversink,  20  Fed.  Cas.  1245,  holding  showing  of  apparent  necessity 
for  credit  requisite  to  snpport  lien  for  supplies;  The  Brig  Eledona,  2  Ben. 
33,  34,  35,  36,  37,  Fed.  Cas.  4340,  dismissing  libel  where  apparent  necessity 
for  credit  not  shown ;  Burke  v/  Brig  M.  P.  Rich,  1  Cliff.  314,  Fed.  Cas.  2161, 
holding  necessity  for  resorting  to  bottomry  must  concur  with  necessity  for 
supplies  to  sustain  a  bond ;  The  Suliote,  23  Fed.  922,  holding  no  lien  existed 
where  libelants  could  have  ascertained  that  there  were  ample  funds  avail- 
able; The  Bertha  M.  Miller,  79  Fed.  366,  24  C.  C.  A.  641,  holding  no  lien 
created  where  supply  man  knew  master  had  funds;  The  Joseph  Grant, 
1  Biss.  196,  Fed.  Cas.  7538,  holding  owner  entitled  to  have  circumstances 
of  signing  and  transfer  as  security  of  blank  bill  of  lading,  inquired  into; 
Stephenson  v.  The  Francis,  21  Fed.  720,  holding  fact  or  presumption  of 
necessity  for  credit  as  well  as  for  supplies  must  exist;  Force  v.  Providence 
etc.  Ins.  Co.,  35  Fed.  776,  holding  master  obliged  to  use  freight  money  to 
complete  the  voyage  rather  than  execute  new  bottomry;  The  Templar,  59 
Fed.  ^06,  holding,  where  State  law  gave  lien  for  supplies  furnished  in  home 
port,  same  limitations  on  master's  authority  exist  as  in  foreign  port;  Sped- 
den  in  Koenig,  78  Fed.  507,  24  C.  C.  A.  189,  holding  managing  owner,  regis- 
tered as  such,  unable  to  bind  co-owners  merely  by  ordering  supplies  in 
home  port ;  Steamboat  James  Battle  v.  Waring,  39  Ala.  183,  where  no  neces- 
sity shown. 

Modified  in  The  Qrapeshot,  9  Wall.  138,  19  L.  Ed.  656,  The  Lulu,  10  Wall. 
203,  19  L.  Ed.  909,  The  Kalorama,  10  Wall.  209,  216,  19  L.  Ed.  942,  945, 
and  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20  Wall.  164,  22  L.  Ed.  252,  hold- 
ing prima  facie  presumption  of  necessity  for  credit  arises  upon  proof  of 
necessity  for  supplies  and  repairs  and  credit  given. 

Distinguished  as  to  facts  in  The  Maitland,  2  Biss.  203,  205,  207,  Fed.  Cas. 
8979,  reviewing  cases,  where  contract  was  with  owner  and  libelants  had 
not  ascertained  necessity  for  repairs  or  credit. 

Disapproved  in  The  Sarah  Starr,  1  Sprague,  458,  Fed.  Cas.'  12,354,  hold- 
ing doctrine  not  supported  by  leading  case ;  Gill  v.  T^e  Continental,  10  Fed. 
Cas.  373,  referring  to  doctrine  as  changed,  holding  lien  attached  for  sup- 
plies fuioiished  in  home  port;  Taylor  v.  The  Commonwealth,  23  Fed.  Cas. 
760,  discussing  law  relating  to  liens  for  supplies  in  home  and  foreign  ports. 

Qualified  in  The  Underwriter,  119  Fed.  754,  discussing  maritime  liens  for 
repairs  and  supplies. 

What  contracts  will  8up{>ort  maritime  lien.    Note,  70  L.  E.  A.  391,  393, 
402,  415. 

Repairs  and  supplies  furnished  at  owner's  request  are  presumed  to  have 
been  furnished  on  hi3  personal  credit,  unless  the  contrary  appears. 

Approved  in  The  Regulator,  1  Hask.  21,  Fed.  Cas.  11,665,  holding  no  lien 
existed  where  supplies  furnished  to  owner.  '^ 
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If  master  sailii^  on-  a  'lay*'  l8  to  be  regarded  as  owner,  necessary  Bttp- 
plies  fomlalied  are  on  Ills  personal  credit,  unless  the  contrary  appears^  but  If 
lie  Is  to  be  regarded  as  master,  tbe  ship  is  bonnd. 

Approved  in  The  Mary  Morgan,  28  Fed.  198,  reviewing  cases,  holding 
credit  given  to  owner  personally  where  supplies  furnished  under  contract 
with  him;  The  Ella,  84  Fed.  481,  holding  the  presumption  that  credit  is 
given  to  .owner,  prima  facie  merely ;  Stephenson  v.  The  Francis,  21  Fed. 
721,  holding  no  lien  exists  for  supplies  furnished  when  owner  is  present. 

If  the  owner  of  a  vessel  Is  present  and  supplies  are  furnished  to  him,  the 
credit  is  presumed  to  have  been  given  to  him  personally. 

Approved  in  Stephenson  v.  The  Francis,  21  Fed.  721,  holding  no  lien 
exists  for  supplies  furnished  when  owner  is  present. 

Distinguished  in  The  Mary  Bell,  1  Sawy.  139,  Fed.  Cas.  9199,  where  owner 
was  master,  creditor  presumed  to  have  dealt  with  him  as  master^  giving 
credit  to  boat. 

Libelants'  knowledge  at  time  of  famishing  supplies  that  ship  was  being 
employed  in  violation  of  owners'  orders  and  without  their  approval  would  de- 
feat the  lien. 

Approved  in  Stephenson  v.  The  Francis,  21  Fed.  726,  holding  libelants 
estopped  from  claiming  lien,  by  notice  from  master,  that  ship  is  not  to  be 
bound. 

Which  of  two  or  more  is  master  of  person  conceded  to  he  servant  of 
one.    Note,  87  L.  R.  A.  48,  59. 

Miscellaneous.  Cited  in  Thorp  v.  Hammond,  12  Wall.  416,  20  L.  Ed.  422, 
holding  co-owner  sailing  vessel  under  arrangement  whereby  he  virtually  be- 
comes charterer  liable  for  collision  as  owner  pro  hac  vice;  The  Sarah  J. 
Weed,  2  Low.  557,  Fed.  Cas.  12,350,  reviewing  cases,  holding  materialmen's 
lien  assignable. 

19  How.  56-68,  15  L.  Ed.  667,  X7BE  ▼.  COFFMAN. 

Eunning  a  steamer  across  a  river,  out  of  line  of  customary  navigation, 
and  out  of  steamer's  course,  to  a  customary  place  for  mooring  flat-boats  at 
night,  when  there  was  ample  channel  way  further  out,  rendered  steamer  liable 
for  damages  resulting  from  tsoUlsion  with  stationary  flat-boat,  though  the  night 
was  not  dear. 

Approved  in  The  Virginia  Ehrman,  97  U.  S.  315,  24  L.  Ed.  892,  holding 
the  vessel  in  motion  must  exonerate  herself  from  blame  for  collision ;  Hall 
v.  Little,  2  Flipp.  161,  Fed.  Cas.  5939,  holding  burden  on  steamer  defendant 
to  exonerate  herself  from  collision  with  stationary  raft. 

Vessel  fastened  for  the  night  at  a  landing  should  carry  a  light;  but  a  flat- 
boat  moored  to  a  river  bank,  out  of  line  of  customary  navigation,  not  in  a 
port  or  harbor,  was  not  required  to  show  a  light. 
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Approved  in  Carseallen  v.  Coeur  D'Alene  .etc.  Transp.  Co.,  15  Idaho,  456, 
16  Ann.  Oas.  644,  98  Pac.  625,  where  vessel  moored  out  of  ordinary  course 
of  navigation,  not  negligence  not  to  display  light  in  absence  of  rule!  or 
regulations  requiring  it;  Baltimore  etc.  R.  R.  Co.  v.  Wheeling  etc.  Transp. 
Co.,  32  Ohio  Bt.  136,  holding  absence  of  light  on  vessel  moored  out  of  usual 
path  of  navigation  not  negligence. 

Distinguished  in  The  Alabama,  26  Fed.  868,  holding  steamer  not  liable 
for  collision  at  night  with  derrick-boat  moored  to  a  pier  and  carrying  no 
light. 

Duty  of  vessel  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann.  Oaa.  560. 

Miscellaneous.  Cited  in  Jackson  v.  Steamboat  Magnolia,  20  How.  299, 
15  L.  Ed.  Oil,  and  The  Steamboat  Cheeseman  v.  Two  Fjerry-Boats,  2  Bond, 
368,  Fed.  Cas.  2633,  as  instance  of  admiralty  taking  jurisdiction  of  collision 
above  tide  water, 

10  How.  64-66,  16  I..  Ed.  560,  BTEVEKB  ▼.  GIiADDINO. 

Where  no  bill  of  ezceptlona  nor  etror  appears  on  the  record  in  the  pro- 
ceedings of  the  Olrcuit  Court,  and  no  instractlons  were  asked  from  the  court, 
the  Judgment  must  be  ai&rmed. 

Approved  in  Walter  Baker  &  Co.  v.  Gray,  192  Fed.  929,  62  L.  B.  A. 
<N.  S.)  890,  113  C.  C.  A.  117,  upholding  dismissal  of  appeal  because  of  in- 
sufficient assignment  of  errors;  Suydam  v.  Williamson,  20  How.  441,  15 
L.  Ed.  083,  Taylor  v.  Morton,  2  Black,  484,  17  L.  Ed.  278,  and  Pomeroy  v. 
Bank  of  Indiana,  1  Wall.  604,  17  L.  Ed.  642,  affirming  judgment  on  writ 
sued  out  under  twenty-second  section  of  judiciary  act,  in  absence  of  error 
on  the  record,  bill  of  exceptions,  agreed  statement  or  special  verdict  in  due 
form ;  New  Orleans  R.  R.  Co.  v.  Morgan,  10  Wall.  260,  10  L.  Ed.  802,  deny- 
ing motion  to  disniiss  in  such  case;  dissenting  opinion  in  Stewart  v.  Sala- 
mon,  97  U.  S.  364,  24  L.  Ed.  1045,  majority  dismissing  appeal  under  twenty- 
second  section  of  judiciary  act. 

19  How.  66-69,  15  I*.  Ed.  553,  LATHBOP  ▼.  JUDSON. 

Where  ruling  of  lower  court,  at  the  trial,  relied  on  by  plaintiff  in  error 
for  reversal,  is  not  shown  by  bill  of  exceptions,  or  otherwise,  on  the  record, 
the  Judgment  will  be  al&rmed  with  damages. 

Approved  in  Suydam  v.  Williamson,  20  How.  441,  15  L.  Ed.  083,  affirm- 
ing judgment  in  absence  of  bill  of  exceptions  or  error  on  the  record. 

10  How.  60-72,  15  I..  Ed.  533,  MOOBE  ▼.  OBEENE. 

Prosecutions  of  claims  in  order  to  stop  operations  of  statute  of  limita- 
tions must  be  successful,  and  lead  to  a  change  in  possession;  nnsuccessfui, 
though  continuous^  prosecutions  of  claims  have  no  such  effect. 

IV— 78 
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Approved  in  Gardner  v.  Wright,  49  Or.  631,  91  Pac.  295,  an  attempt  to 
regain  possession  of  water  right  claimed  adversely  must  be  successful  to 
toir  statute;  Elder  v.  M'Claskey,  70  Fed.  554, 17  C.  C.'A.  251,  holding  bring- 
ing of  action  in  State  court  did  not  bar  statute  when  pleaded  in  later  aetion 
in  Federal  court ;  Barrell  v.  Title  Guarantee  Co.,  27  Or.  89,  91,  39  Pac.  996, 
holding  action  commenced  before  expiration  of  statutory  period  ripening 
into  possession  thereafter,  stopped  running  of  the  statute;  Workman  v. 
Guthrie,  29  Pa.  St.  513,  72  Am.  Dec.  668,  hplding  an  unsuccessful  action 
of  ejectment  did  not  stop  the  running  of  the  statute;  Barrett  v.  Stradl,  73 
Wis.  399,  9  Am.  St.  Rep.  803,  41  N.  W.  442,  holding  mere  notice  of  claim 
of  superior  title  by  plaintiff  did  not  stop  statute. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1256. 

When  fraud  1b  alleged  as  ground  for  relief,  the  statute  does  not  begin  to 
nm  until  its  discovery. 

Approved  in  United  States  v.  Exploration  Co.,  225  Fed.  858,  and  United 
States  V.  Exploration  Co.,  203  Fed.  389,  121  C.  C.  A.  491,  both  upholding 
right  of  United  States  to  bring  action  to  cancel  patents  for  fraud  six  years 
after  issuance  thereof,  the  fraud  being  concealed  till  such  time;  Miller  v. 
Ash,  156  Cal.  566,  105  Pac.  609.  reversing  judgment  sustaining  demurrer 
for  laches  where  facts  concealed  till  just  prior  to  bringing  action;  Bailey  v. 
Glover,  21  Wall.  348,  22  L.  Ed.  688,  holding  statute  did  not  run  till  fraud 
discovered,  though  there  was  no  effort  at  concealment ;  Jones  v.  Van  Doren, 
130  U.  S.  693,  32  L.  Ed.  1080,  9  Sup.  Ct.  687,  holding  plaintiff  not  barred 
where  fraud  discovered  within  statutory  period;  Martin  v.  Smith,  1  Dill. 
96,  Fed.  Cas.  9164,  holding  fraud  must  be  secret  or  oonceliled;  Tyler  v. 
Angevine,  15  Blatchf.  541,  Fed.  Cas.  14,306,  and  Lehman  v.  La  Forge,  42 
Fed.  495,  holding  statute  did  not  run  except  from  time  of  discoveiy;  Dorsey 
Machine  Co.  v.  McCaffrey,  139  Ind.  554,  47  Am.  St  Bep.  297,  38  N.  E.  211, 
though  there  were  no  special  circumstances  of  concealment. 

Modified  in  Wood  v.  Carpenter,  101  U.  S.  140;  26  L.  Ed.  808,  reviewing 
cases,  holding,  under  Indiana  statute,  concealment  by  trick  or  contrivance 
necessary  to  repel  statute. 

Statute  of  limitation  is  between  trustor  and  trustee.    Note^  99  Am. 
Dec.  391. 

Running  of  statute   of   limitations   against  fraudulent   conveyances. 
Note,  4  Ann.  Cas.  1098. 

Effect  of  concealed  fraud  on  running  of  limitations  in  respect  to  land. 
Note,  16  E.  B.  C.  376. 

Where  ftaud  is  alleged  as  ground  to  set  aside  a  title— ^in  this  case  an  ad- 
ministrator's sale  of  long  standing— the  bill  most  specifically  state  the  facts 
and  circumstances  constituting  the  fraud,  and  the  time  when  it  was  discovered. 
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ApprdTed'in  In  re  Howard,  201  Fed.  580,  denying  right  to  amend  peti-' 
tion  to  revoke  bankrupt's  discharge  §o  as  to  show  excuse  for  lacheSi  after 
expiration  of  time  limited  therefor;  Williamson  v.  Beardsley,  137  Fed. 
469,  69  C.  C.  A.  615,  in  suit  to  set  aside  probate  sale,  allegations  that  sale 
fraudulent  and  that  proceedings  fraudulently  conducted  without  averment 
of  substantive  facts  justifying  charge  of  fraud,  insufficient;  Gayle  v.  Pen- 
nington, 185  Ala;  66,  64  South.  572,  577,  sustaining  demurrer  to  bill  for 
discovery  where  it  did  not  show  that  any  effort  had  been  made  to  obtain 
information  desired  therein;  Fowler  v.  Alabama  Iron  etc.  Co.  164  Ala.  421,^ 
51  South.  395,  reversing  decree  where  bill  failed  to  state  excuse  for  delay 
in  bringing  action  after  statute  had  run;  Succession  of  Dauphin  (Choppin 
V.  Dauphin),  112  La.  140,  36  South.  300,  mere  general  statement  that  dis- 
covery of  fraud  made  within  year  is  insufficient,  where  circumstances  show 
probability  that  it  was  made  sooner;  Beaubien  v.  Beaubien,  23  How.  208, 
16  L.  Ed.  488,  holding  allegation  of  fraud  bad  for  failure  to  set  out  par- 
ticular acts  thereof;  Voorhees  v.  Bonesteel,  16  Wall.  29,  21  L.  Ed.  271, 
refusing  relief  on  ground  of  fraud  because  not  distinctly  alleged ;  Wood  v. 
Carpenter,  101  U.  S.  140,  25  L.  Ed.  808,  and  Lant  v.  Manley,  71  Fed.  15, 
dismissing  bill  for  laches  in  absence  of  full  and  distinct  allegations  of  the 
fraud  and  time  of  discovery;  Boone  County  v.  Burlington  etc.  R.  R.  Co., 
139  U.  S.  693,  85  L  Ed.  823,  11  Sup.  Ct.  690,  applying  statute  where  time 
of  discovery  of  fraud  not  alleged;  Ware  v.  Galveston  City  Co.,  146  U.  S. 
115,  36  L.  Ed.  909,  13  Sup.  Ct.  38,  holding  claims  barred  by  laches  in  ab- 
sence of  allegations  of  time  and  nature  of  discovery  of  fraud  and  reasons 
for  delay;  Martin  v.  Smith,  1  Dill.  97,  Fed.  Cas.  9164,  requiring  distinct 
allegations  of  fraudulent  acts  and  time  of  discovery;  Foster  v.  Mansfield 
etc.  R.  R.  Co.,  36  Fed.  639,  dismissing  bill  showing  fraud  could  have  been 
easily  discovered  from  time  of  perpetration;  Fairbanks  v.  Amosxeag  Nat. 
Bank,  38  Fed.  633,  holding,  where  allegation  of  time  of  discovery  omitted, 
statute  not  repelled  on  ground  of  concealment;  McMonagle  v.  McGlinn,' 
85  Fed.  92,  dismissing  bill  alleging  fraud,  where  allegations  showed  com- 
plainant guilty  of  laches;  Leavenworth  etc.  R.  R.  Co.  v.  Commissioners, 
18  Kan.  178,  holding  mere  general  allegation  of  fraudulent  combination 
insufficient ;  Wollensak  v.  Reiher,  115  U.  S.  102,  20  L.  Ed.  352,  5  Sup.  Ct. 
1140,  holding 'bill  for  injunction  setting  out  patent  and  reissue  after  un- 
explained delay  of  two  years  in  applying  therefor  bad  on  general  de- 
murrer; Gross  V.  Disney,  95  Tenn.  596,  32  S.  W.  633,  requiring  specific 
allegation  of  disability  to  repel  the  statute^  of  limitations. 

Distinguished  in  Northern  Pacific  R.  R.  Co.  v.  Kindred,  3  McCrary,  630, 
14  Fed.  79,  where  bill  did  not  show  on  its  face  that  it  was  barred  by 
statute. 

Pleading  fraud.    Note,  25  Am.  Dec.  96. 

After  long  advene  poflsession  under  administrator's  sale,  and  In  absence 
of  the  papers  from  the  probate  court,  the  burden  of  proof  is  on  the  complain- 
ant who  Impeaches  the  sale. 
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Approved  in  May  v.  Connty  of  Logan,  30  Fed.  255,  holding  sale  nnder 
order  of  court  having  jnrisdiotion,  i|ot  open  to  collateral  attack,  though 
record  fails  to  disclose  compliance  with  law;  Massenbui^  v.  Denison,  71 
Fed.  625,  18  C.  C.  A.  280,  presuming  regularity  of  land  commissioner's 
certificate  to  an  administrator  after  lapse  of  many  years. 

Presumption  of  regularity  of  probate  or  administration  proceedings 
arising  from  lapse  of  time.    Note,  Ann.  Gas.  1918A,  1038,  1039. 

19  How.  72-73, 15  L.  Ed.  576,  BETTS  ▼.  I£WI8. 

According  to  practice  In  Federal  equity  courts,  a  bill  cannot  be  dismissed 
on  motion  of  respondents  for  wsat  of  Jnxisdiction,  after  answer  and  before 
bearing. 

Approved  in  Strang  v.  Richmond  etc.  R.  R.  Co.,  101  Fed.  515,  41  C.  C.  A. 
474,  holding  where  demurrer  and  answer  are  filed  at  same  time,  demurrer 
is  treated  as  overruled  by  answer;  La  Vega  v.  Lapsley,  1  Woods,  429, 
Fed.  Gas.  8123,  holding  bill  cannot  be  dismissed  on  such  ground  except  on 
demurrer  or  final  hearing;  Ryder  v.  Bateman,  93  Fed.  22,  deciding  question 
of  jurisdiction  on  application  for  receiver,  after  petition  for  removal  filed, 
but  before  record  returnable. 

Distinguished  in  Dickerman  v.  Northern  Trust  Co.,  80  Fed.  457,  25  C.  C. 
A.  549,  holding  different  rule  prevails  where  bill  is  a  cross-bill. 

Equity  practice  of  Federal  courts  is  governed  by  rules  prescribed  by  Su- 
preme Court,  and  is  same  in  all  the  States,  unaffected  by  rules  or  practice  of 
State  courts* 

Approved  in  Crouch  v.  Kerr,  38  Fed.  550,  holding  State  rule  of  pleading 
permitting  demurrer  to  answers  in  equity  inapplicable  to  Federal  courts; 
Ryder  v.  Bateman,  93  Fed.  35,  denying  motion  to  require  production  of 
exhibit  for  inspection  in  absence  of  rule  governing  such  practice. 

19  How.  73-79,  15  L.  Ed.  525,  UNITED  STATES  v.  LE  BABON. 

Deeds,  leases  and  charter-parties  speak  from  time  of  their  delivery,  not 
from  their  date. 

Approved  in  District  of  Columbia  v.  Camden  Iron  Works,  181  U.  S.  461, 
46  L.  Ed.  953,  21  Sup  Ct.  683,  holding  when  work  is  to  be  completed  within 
si)ecified  number  of  days  from  date  of  execution  of  contract,  parol  evidence 
that  contract  was  executed  and  delivered  subsequently  to  its  date  is  admis- 
sible; Johnston  v.  Kramer  Bros.  &  Co.,  203  Fed.  737,  when  registered,  deed 
passes  title  by  relation  as  of  date  of  its  delivery ;  Bailey  v.  Selden,  124  Ala. 
408,  26  South.  912,  holding  date  of  acknowledgment  of  deed  is  date  of 
its  operation;  District  of  Columbia  v.  Camden  Iron  Works,  15  App.  D.  C. 
219,  admitting  parol  evidence  to  show  contract  actually  executed  and  de- 
livered  on  date  subsequent  to  that  stated  in  contract;  Howgate  v.  United 
States,  3  App.  D.  C.  292,  upholding  ruling  of  lower  court  that  motion  to 
strike  out  bond  because  of  variance  between  date  alleged  and  date  proved 
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came  too  late,  plaintiffs  having  elosed  their  ease,  after  proving  execution 
thereof;  Lonsdale  Co.  v.  Moies,  15  Fed.  Gas.  863,  holding  antedated  deed 
speaks  from  time  of  delivery. 

Modified  in  Atena  Life  Ins.  Co.  v.  American  Surety  Co.,  34  Fed.  294, 
holding  bond  took  effect  when  accepted  from  date  from  which  by  its 
express  terms  it  was  to  operate. 

r 

Furnishing  apivoved  bond  being  condition  precedent  to  postmasters  legally 
holding  office,  it  is  operative  from,  and  recitals  thereof  relate  to,  date  of 
approval  by  postmaster-general,  so  that  re(4tal  that  principal  was  postmaster, 
in  bond  dated  before,  but  approved  after  confirmation  of  incumbent's  second 
appointment,  made  it  security  and  sureties  bound  for  his  duties  under  the  later 
appointment. 

Approved  in  City  of  Grand  Haven  v.  United  States  etc.  Guar.  Co.,  128 
Mich.  109,  92  Am.  St.  Bep.  449,  87  N.  W.  105,  holding  sureties  on  city 
treasurer's  bond  are  not  liable  for  defalcations  prior  to  time  of  approval  of 
bond  by  council,  though  it  is  of  prior  date ;  Manahan  v.  Watts,  64  N.  J.  L. 
473,  45  Atl.  816,  holding  member  of  board  of  freeholders  cannot  file  quo 
warranto  before  he  takes  oath  as  chosen  freeholder  required  by  act  of 
May  25,  1894;  Moses  v.  United  States,  166  U.  S.  578,  41  L.  Ed.  1122,  17 
Sup.  Ct.  684,  holding  description  of  official  bond  in  declaration  as  being 
of  the  date  of  its  acceptance,  not  fatal  variance ;  Howard  Ins.  Co.  v.  Silver- 
berg,  89  Fed.  172,  holding  appeal  bond  executed  in  California  took  effect 
upon  filing  in  New  York  court;  People  v.  Whitman,  10  Cal.  44,  47,  holding 
appointee  to  Federal  surveyor-generalship,  who  had  not  given  bond  and 
taken  oath,  not  ineligible  to  State  office )  Jenkins  v.  Hay,  28  Md.  559,  hold- 
ing recital  in  appeal  bond  relates  to  time  of  filing  and  approving ;  Archer  v. 
The  State,  74  Md.  451,  28  Am.  St.  Bep.  266,  22  Atl.  10,  holding  sureties 
not  bound  by  bond  approved  after  expiration  of  time  fixed  by  law;  Ex 
parte  Mitchell,  39  Ala.  447,  holding  approval  presumed  after  delivery  of 
bond  and  delay  for  reasonable  time;  Holt  Co.  v.  Scott,  53  Neb.  200,  73 
N.  W.  689,  dissenting  opinion,  quaere  by  majority,  whether  approval  of 
official  bond  within  statutory  time  necessary  to  render  it  operative. 

Distinguished  in  United  States  v.  Eaton,  169  U.  S.  347,  348,  42  L.  Ed. 
773,  18  Sup.  Ct.  381,  allowing  an  emergency  appointee  to  vice-consul-gen- 
eralship compensation  for  time  of  service  before  bond  approved ;  Ex  parte 
Mitchell,  39  Ala.  448,  holding  approval  of  exempt  agriculturist's  bond 
not  necessary  to  exemption  under  Confederate  States  law ;  Ball  v.  Kenfleld, 
55  CaL  321,  holding  certain  officers  entitled  to  salary  from  appointment, 
where  statute  made  qualifications  a  subsequent  act;  Thomas  v.  Bleakie,  136 
Mass.  574,  holding  deputy  sheriff's  bond  referred  to  term  of  office  running 
when  executed,  not  when  delivered. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what  ir- 
regularities fail  to  relieve  them  from  liability.  NotOi  90  Am.  St. 
Sep.  189* 
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After  nomination  by  President,  confirmatioii  by  Senate,  President's  signa- 
ture and  government  seal  affixed  to  commission,  and  delivery  thereof  to  post- 
master-general for  transmission,  a  deputy  postmaster's  appointment  was  com- 
plete, and  unaffected  by  President's  death  before  transmissiop,  or  necessity 
for  giving  bond  and  talcing  oath  before  possessing  office. 

Approved  in  Glaj^ey  v.  United  States,  182  U.  S.  604,  45  L.  Ed.  1251,  21 
Sup.  Ct.  894,  holding  person  legally  appointed  by  Secretary  of  Treasury 
to  office  created  by  act  of  August  7,  1882,  and  entering  upon  discharge 
of  duties  appertaining  to  office  is  entitled  to  salary  fixed ;  State  v.  Huston, 
21  Okl.  789,  97  Pac.  985,  upholding  right  of  Governor  to  ask  for  writ  of 
prohibition  of  name  of  State;  State  v.  Markham,  160  Wis. .434,  162  N.  W. 
162,  certificate  of  election  is  but  prima  facie  evidence  of  right  to  hold 
office;  dissenting  opinion  in  Henry  v.  State,  88  Miss.  844,  39  South.  890, 
majority  denying  right  of  Governor  to  enjoin  carr3ring  out  of  lease  made 
by  warden  of  penitentiary;  In  re  Executive  Communication,  15  Fla.  739, 
holding  term  of  justice  of  the  peace  commenced  when  commission  issued; 
State  V.  Crawford,  2^  Fla.  494,  501,  508,  14  L.  R.  A.  260,  261,  263,  10 
South.  124,  126,  128,  holding  ineffectual  a  commission  of  appointee  to 
senatorship  until  countersigned  and  sealed  as  required  by  law;  Speed  v. 
C^ommon  Council,  97  Mich.  209,  56  N.  W.  574,  holding  appointment  of  city 
coi^nselor  not  revocable  after  delivery  to  him  l^y  mayor  in  writing;  Moi^gan 
V.  Vance,  4  Bush,  328,  holding  acts  of  appointee  to  office  who  was  eligible, 
not  void  because  he  omitted  to  take  dueling  oath. 

When  appointmeiit  to  public  office  is  complete.    Note,  Ann.    Gas. 
1914D,  304,  805. 

.  Admissibility  of  parol  evidence  to  show  that  instrument  was  executed 
on  day  other  than  that  on  which  it  bears  date.  Note,  Ann.  Gas. 
191SA,  496. 

Miscellaneous.  Cited  in  Bishop  v.  The  State,  149  Ind.  228,  63  Am.  St. 
Itep.  283,  39  L.  B.  A.  279,  48  N.  E.  1040,  as  example  of  custom  of  terming 
person  filling  postoffice  a  ''deputy  postmaster";  State  v.  Rareshide,  32 
La.  Ann.  938,  holding  appointments  requiring  confirmation  of  Senate  made 
after  adjournment,  to  fill  constructive  vacancies  existing  before  legislature 
met;  inoperative. 

19  How.  79,  15  L.  Ed.  528,  tmiTEB  STATES  ▼.' STEWART. 

When  appointment  for  public  office  is  complete.    Note^  Ann.   Gas. 
1914D,  304. 

19  How.  79-82,  15  I«.  Ed.  549,  WIIXOT  ▼.  SANDFOED. 

Up  to  the  date  of  confirmation  of  a  claim  nnder  a  Spaalflb  grant,  it  liad 
no  stsading  in  a  court  of  Justice. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  633,  72  Pac.  32,  confirmation 
by  Congress  of  Mexican  grant  is  adjudication  that  title  is  valid;  Doe  v. 


1159  VAITOEWATER  v.  MILLS.  19  How.  82-92 

Higgins,  39  Ala.  17,  holding  claim  under  eonfirmation  of  inchoate  title  and 
annulled  survey  and  patent,  void. 

In  cases  of  conflicting  confirmations  of  Spanish  grants,  the  elder  confirma- 
tion and  survey  prevail,  and  a  Jury  cannot,  in  ejectment,  disregard  tlie  survey 
and  patent,  or  consider  whether  they  correspond  with  confirmation. 

Approved  in  Mezes  v.  Greer,  McAU.  402,  Fed.  Cas.  9520,  holding  eject- 
ment hy  holder  of  legal  title  under  patent,  not  barred  by  inchoate  title 
under  Mexican  grant;  Waterman  v.  Smith,  13  Cal.  413,  holding  patent 
conclusive,  where  two  Mexican  grants  covered  same  tract. 

19  How.  82-92,  16  L.  Ed.  554,  VANDEWATEB  ▼.  MILLS;  THE  YAJXKEB 
BLADE. 

y  Maritime  lien  is  a  Jus  in  re,  accompanying  the  property  into  bona  fide  pur- 

chaser's hands,  executed  and  divested  only  by  proceeding  In  rem,  in  admiralty, 
but  it  is  stricti  Juris,  and  cannot  be  extended  by  construction. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  Ill,  66  L.  Ed.  117,  32  Sup.  Ct.  26, 
denying  Responsibility  of  collector  of  port  :^or  detention  of  vessel  while 
vessel  is  under  detention  of  marshal  for  enforcement  of  lien,  under  war- 
rant fair  on  its  face,  though  improperly  issued;  The  Samuel  Little,  221 
Fed.  316,  1^7  C.  C.  A.  136,  a  delay  of  several  months  in  filing  a  seaman's 
lien  for  wages  not  such  laches  as  to  defeat  its  priority;  The  James  T. 
Furber,  157  Fed.  128,  denying  right  to  lien  for  breach  of  wharfage  con- 
tract;  The  San  Rafael,  141  Fed.  281,  72  C.  C.  A.  388,  applying  rule  to 
^  maritime  tort;  Guffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed^273,  64  C.  C.  A. 
517, .under  bill  of  lading  xeciting  goods  were  to  be  shipped  on  defendant's 
vessel  "now''  at  certain  dock,  and  complainant  knew  vessel  was  at  sea, 
and  goods  never  delivered  to  master,  vessel  not  subject  to  lien  for  breach 
of  contract;  The  Mary  F.  Chisholm;  129  Fed.  818,  sale  by  merchant  to 
fisherman  about  to  enter  on  voyage  under  lay  contract  of  tobacco,  clothing 
and  other  articles  for  personal  use,  is  not  maritime  contract ;  The  James  T. 
Furber,  129  Fed.  812,  lease  of  space  at  wharf  for  use  by  vessel  at  fixed 
annual  rental  is  not  admiralty  contract;  The  Ripon  City,  102  Fed.  180,  42 
C.  C.  A.  247,  holding  mutual  lien  between  vessel  and  cargo,  resulting  from 
contract  of  affreightment,  exists  as  against  the  ship  only  in  favor  of  the 
cargo  itself  and  does  not  relate  to  agreement  in  charter-party  which  do  not 
'  relate  to  cargo ;  The  J.  E.  Rumbell,  148  U.  S.  9,  17,  37  L.  Ed.  846,  349,  13 
Slip.  Ct.  499,  502,  holding  maritime  lien  superior  to  prior  mortgage;  The 
Glide,  167  U.  S.  612,  42  L.  Ed.  298, 17  Sup.  Ct.  932,  holding  enforcement  of 
lien  on  vessel  created  by  State  statute  exclusively  within  Federal  admiralty 
jurisdiction ;  Proceeds  of  Barge  Waubaushene,  23  Blatchf .  295,  24  Fed.  560, 
denying  right  of  insurance  company  to  payment  of  premium  due  it  out  of 
proceeds;  The  Avon,  1  Brown's  Adm.  177, 178,  Fed.  Cas.  680,  holding  mari- 
time lien  a  proprietary  interest  not  divested  by  sale  to  bona  fide  purchaser 
and  not  a  remedy;  The  Joseph  Grant,  1  Biss.  196,  Fed.  Cas.  7538,  holding 
owner  entitled  to  inquiry  into  circumstances  of  transfer  of  bill  of  lading 
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claimed  to  create  lien;  Scott  v.  The  Morning  Glory,  21  Fed.  Cas.  845,  and 
The  Retriever,  93  Fed.  480,  denying  admiralty  jurisdiction  of  suit  hy 
shipping  masters  for  compensation  for  furnishing  crew;  The  Arcturus,  18 
Fed.  745,  747,  748,  The  J.  W.  Tucker,  20  Fed.  131,  and  The  Julia,  57  Fed. 
235,  refusing  priority  to  one  lien  over  another  of  same  rank,  irrespective 
of  date  of  filing ;  The  Paola  R.,  32  Fed.  174,  holding  no  lien  exists  for  costs 
of  compressing  cotton  for  shipment,  before  contract  of  affreightment  made ; 
The  Humboldt,  86  Fed.  352,  holding  no  lien  existed  for  breach  of  contract 
constituting  libelant  agent  for  steamer;  The  Anaces,  87  Fed.  568,  holding 
stevedore's  laborer  has  no  lien  for  personal  injury  received  while  loading 
vessel;  The  Lamington,  87  Fed.  756,  holding  lien  being  jus  in  re,  and  not 
merely  remedial,  its  existence  determined  by  law  of  vessel's  nationality; 
Whitney  y.  Tibbol,  93  Fed.  688,  35  C.  C.  A.  544,  sustaining  seaman's  lien 
on  cargo  for  wages,  after  delivery  to  materialmen  in  payment  of  their 
claim;  The  Clara  A.  Melntyrej  94  Fed.  558,  refusing  to  allow  lien  for 
alleged  advancements,  in  absence  of  definite  showing  thereof,  and  of  neces- 
sity therefor;  dissenting  opinion  in  the  Great  Western,  118  U.  S.  534,  80 
L.  Ed.  151,  6  Sup.  Ct.  1168,  majority  holding  owner's  liability  for  collision 
restricted  to  ship's  value,  when  voyage  subsequently  terminated  by  wreck; 
The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed.  971,  18  Sup.  Ct.  546,  holding 
lien  created  simultaneously  with  claim ;  The  Lioon,  7  Blatf  hf .  248,  Fed.  Cas. 
8499,  holding  vessel  not  liable  for  value  of  goods  named  in  false  bills  of 
lading  to  one  who  advanced  money  thereon;  Bailey  v.  Sundberg,  49  Fed. 
584,  1  C.  C.  A.  387,  holding  dismissal  of  libel  in  rem,  where  no  notice  given, 
binding  on  such  libelant  only;  Briggs  v.  Light-Boats,  11  Allen,  162,  hold- 
ing lien  existed  for  labor  and  materials  furnished  in  building  light-boats 
for  government  enforceable  only  in  admiralty ;  Eddy  v.  0  'Hara,  132  Mass. 
60,  quaere,  whether  wages  of  seaman  on  coasting  voyage  are  subject  to  at- 
tachment. 

Modified  in  The  Edwin,  1  Sprague,  482,  Fed.  Cas.  4300,  as  to  liens  being 
stricti  juris,  sustaining  lien  for  goods  delivered  to  lighter  for  transporta- 
tion to  the  ship. 

Distinguished  in  Petersburg  etc.  Steamboat  Line  v.  Norfolk- Virginia 
Peanut  Co.,  172  Fed.  324,  325,  24  L.  E.  A.  (N.  S.)  669,  96  C.  C.  A.  383,  re- 
ception of  goods  at  wharf  is  a  delivery  to  vessel  rendering  her  liable  in 
rem  for  loss  recoverable. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  224. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  857,  433. 

Right  to  maritime  lien.    Note,  24  E.  E.  0.  603. 

Mutual  obligation  and  lien  exists  between  ship  and  cargo,  bnt  tMfl  does 
not  arise  until  the  cargo  1b  on  board;  contract  for  future  employment  of  voBsel 
creates  no  lien. 

Approved  in  The  Thomas  P.  Sheldon,  113  Fed.  782,  following  rule;  The 
Aurora,  194  Fed.  560,  libelant  not  entitled  to  maritime  lien  on  barge  for 
services  rendered  her  by  tugs  and  lighters  at  request  of  manager  of  towing 
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company,  who  was  under  contract  with  owner  of  barge  to  furnish  such  ser- 
vice; The  Strathnaim,  190  Fed.  675,  denying  maritime  lien  for  damages 
arising  from  breach  of  contract  for  stevedoring  services  while  it  remains 
purely  executory ;  Guffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C.  A. 
517,  under  bill  of  lading  reciting  goods  were  to  be  shipped  on  defendant's 
vessel  "now''  at  certain  dock  and  complainant  knew  vessel  was  at  sea,  and 
goods  never  delivered  to  master,  vessel  not  subject  to  maritime  lien  for 
breach  of  contract;  The  Energia,  124  Fed.  843,  holding  under  Ball.  Wash. 
Codes,  §§  5953,  5954,  charterer  of  vessel  to  carry  cargo  from  Washington 
port  has  lien  thereon  for  failure  or  refusal  to  load  such  cargo,  which  may 
be  enforced  in  rem  in  admiralty;  The  S.  L.  Watson,  118  Fed.  953,  55  C.  C.  A. 
439,  holding  where  owner  contracts  in  single  charter  for  several  cargoes, 
ships  are  not  bound  to  any  cargo  not  received,  though  they  may  have,  under 
charter,  carried  one  or  morb  cargoes ;  The  Francesco,  116  Fed.  83,  holding 
where  tug  in  port  contracted  to  proceed  to  port  B  and  tow  ship  to  port  A, 
and  started  to  B  with  another  tow,  which  it  abandoned  to  go  to  rescue  of 
capsized  ship,  which  it  towed  to  A,  no  suit  in  rem  could  be  maintained  for 
breach  of  first  contract ;  The  Priscilla,  114  Fed.  838,  52  C.  C.  A.  470,  hold- 
ing where  passenger  sent  baggage  to  pier  and  on  his  airrival  purchased 
ticket,  and  baggage  could  not  be  found,  no  maritime  lien  against  ship  ex- 
isted; The  Habil,  100  Fed.  125,  holding  where  libelant  hiring  vessel  under 
time  charter  and  on  account  of  defective  boilers  voyages  delayed  and  fruit 
shipped  to  libelant  to  be  sold  on  commission  spoiled,  libelant  could  not 
recover;  The  General  Sheridan,  2  Ben.  296,  Fed.  Cas.  5319,  and  The  Monte 
A.,  12  Fed.  332,  holding  no  lien  existed  for  damages  occasioned  by  failure 
of  vessel  to  enter  on  performance  of  charter;  The  William  Fletcher,  8  Ben. 
538,  Fed.  Cas.  17,692,  dismissing  libel  in  rem  for  damages  for  failing  to 
furnish  chartered  steamboat;  Kimball  v.  The  Anna  Kimball,  2  Cliff.  15, 
Fed.  Cas.  7772,  sustaining  ship  owner's  lien  oi^  cargo;  The  Pauline,  1  Biss. 
396,  397,  Fed.  Cas.  10,848,  denying  lien  for  breach  of  verbal  contract  for 
future  employment ;  The  Ira  Chaffee,  2  Flipp.  651,  654,  657,  658,  659,  2  Fed. 
402,  404,  40S,  407,  408,  409,  and  The  City  of  Baton  Rouge,  19  Fed,  462, 
dismissing  libel  for  breach  of  contract  of  affreightment  before  lading;  The 
Prince  Leopold,  4  Woods,  48,  9  Fed.  333,  dismissing  libel  founded  on  un- 
executed contract  to  furnish  towage ;  Dill  v.  The  Bertram,  7  Fed.  Cas.  699, 
dismissing  libel  for  goodie  destroyed  on  wharf  after  delivery  to  vessel's 
officers, .but  before  lading;  Hannah  v.  The  Carrington,  11  Fed.  Cas.  439,  and 
Salzobel  v.  The  Rolling  Wave,  21  Fed.  Cas.  284,  dismissing  libel  in  rem  for 
damages  for  owner's  refusal  to  employ  vessel  under  charter;  The  Loon, 
7  Blatchf ;  248,  Fed.  Cas.  8499,  Montell  v.  The  William  H.  Rutan,  17  Fed, 
Cas.  616,  and  The  Missouri,  30  Fed.  384,  holding  ship  not  responsible  for 
delivery  of  goods  named  in  false  bill  of  lading  but  never  on  board;  The 
Asa  Eldridge,  8  Fed.  720,  holding  charter-party  gave  no  maritime  lien  where 
cargo  not  laden  under  it ;  The  Alice,  12  Fed.  500,  holding  vessel  responsible 
for  only  that  portion  of  cargo  stated  in  false  bill  of  lading,  which  was 
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shipped ;  Blowers  v.  One  Wire  Rope  Cable,  19  Fed.  446,  sustaining  lien  for 
freight  on  cable  put  aboard  vessel  to  be  laid  in  Erie  canal;  The  Guiding 
Star,  63  Fed.  943,  holding  no  lien  exists  for  goods  intended  for  steamer, 
destroyed  at  landing,  though  bills  of  lading  issued  therefor;  The  fiugene, 
83  Fed.  223,  denying  passenger,  who  was  never  on  board,  lien  on  vessel  for 
breaking  contract  to  carry  him;  The  Seven  Sons,  69  Fed.  272,  holding  river 
pilots  employed  for  a  particular  voyage,  which  was  never  performed,  had 
no  lien ;  Rich  v.  Parrott,  1  Cliff.  62,  Fed.  Cas.  11,760,  quaere  whether  mari- 
time lien  exists  for  nondelivery  of  specified  cargo  agreed  to  be  furnished; 
The  Hendrick  Hudson,  11  Fed.  Cas.  1091,  to  point  that  lien  exists  in  ship- 
per's favor  for  nonperformance  of  contract  of  affreightment;  Robinson  v. 
Memphis  etc.  R.  R.  Co.,  9  Fed.  139,  holding  railroad  not  responsible  for 
goods  named  in  false  bill  of  lading,  but  never  delivered  to  it;  The  Hum- 
boldt, 86  Fed.  352,  holding  libel  in  rem  would  not  lie  for  breaking  contract 
constituting  libelant  agent  of  a  steamship;  Louisiana  etc.  Bank  v.  Laveille, 
52  Mo.  386,  holding  owners  of  vessel  not  bound  by  false  bill  of  lading  issued 
by  their  agents. 

Distinguished  as  to  facts  in  Bulkley  v.  Naumkeag  Steam  Cotton  Co.,  24 
How.  392,  16  L.  Ed.  602,  s.  c,  in  Circuit  Court,  1  Cliff.  328,  Fed.  Cas.  4301, 
and  The  Edwin,  1  Sprague,  480,  481,  482,  Fed.  Cas.  4300,  sustaining  liens 
where  cargoes  delivered  to  master,  and  laden  on  lighters  for  transportation 
to  ship ;  The  Tow-Boat  James  McMahon,  10  Ben.  106,  Fed.  Cas.  7197,  where 
contract  was  towing  contract  not  contemplating  delivery  of  a  cargo  and 
which  was  performed;  The  R.  Q.  Winslow,  4  Biss.  17,  Fed.  Cas.  11,736, 
holding  vessel  liable  for  wheat  delivered  through  pipe,  after  its  discharge 
into  pipe,  modified  in  The  Oregon,  Deady,  183,  Fed.  Cas.  10,553,  holding 
ship's  responsibility  commenced  upon  delivery  to  owner's  steamboat  for 
carriage  to  vessel;  Pearce  v.  The  Thomas  Newton,  41  Fed.  107,  holding  lien 
attached  at  time  of  delivery  of  goods  to  vessel's  agents  and  owners;  The 
Williams,  1  Brown's  Adm.  219,  220,  Fed.  Cas.  17,710,  sustaining  lien  for 
sum  due  on  salvage  contract,  though  services  became  unnecessary  before 
performed;  Maury  v.  Culliford,  4  Woods,  123,  10  Fed.  391,  and  Oakes  v. 
Richardson,  2  Low.  176,  Fed.  Cas.  10,390,  sustaining  admiralty  jurisdiction 
of  libel  in  personam  for  damages  for  owner's  failure  to  furnish  vessel. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Axo. 
St.  Rep.  350. 

Charter-party  is  contract  by  which  an  entire  ship,  or  some  principal  part 
thereof,  is  let  for  the  conveyance  of  goods  on  a  detemilned  voyage  to  one  or 
more  places. 
Cited  in  The  New  York,  93  Fed.  497,  defining  charter-party. 

Contract  between  ship  owners  to  form  a  freight  and  passenger  line  be- 
tween given  points,  meeting  at  intermediate  point  to  exchange,  and  fixing  pro- 
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portion  of  proceeds  to  be  reeelTod  by  each,  iB  not  »  maritime  contract^  but  a 
limited  partnership,  and  a  fit  subject  for  common-law,  Jnrisdiction. 

Approved  in  The  Pennsylvania,  154  Fed.  13,  83  C.  G.  A.  139,  contracts 
to  take  pupils  on  board  vessel  for  instruction  in  maritime  matters  in  school 
conducted  thereon  for  that  purpose  are  not  maritime  contracts ;  Graham  v. 
Oregon  etc.  Nav.  Co.,  134  Fed.  463,  i^eement  between  railroad  and  owner 
of  steamers  by  which  steamers  were  to  be  used  as  part  of  through  line 
and  parties  were  to  divide  receipts  is  not  maritime  contract;  Fleming  v. 
Lay,  109  Fed.  955,  48  C.  C.  A.  748,  holding  agreement  between  tug  owners 
selecting  manager  who  handled  business,  collected  earnings  and  distributed 
profits  among  members  in  proportion  to  value  of  vessels,  constitutes  part- 
nership; The  Paola  R.,  32  Fed.  174,  holding  compressing  of  cotton  as 
preparation  for  af&eightment  not  maritime  contract;  Diefenthal  v.  Ham- 
burg-Amerikanische  etc.  Gesellschaft,  46  Fed.  398,  reviewing  cases,  holding 
contract  with  owners  to  supply  provisions  to  vessels  while  in  port,  not 
maritime. 

Miscellan^us.  Cited  in  The  Maggie  Hammond,  9  Wall.  452,  19  L.  Ed. 
778,  for  reference  to  authorities  on  general  maritime  law  cited ;  The  Pauline, 
1  Biss.  399,  Fed.  Cas.  10,848,  as  precedent  for  dismissing  libel  on  excep- 
tions; Hughes  V.  Klingender,  14  La.  Ann.  846,  refusing  to  enforce  foreign 
contract  transferring  to  trustee  title  without. possession  of  ship,  to  defeat 
rights  accrued  under  attachm^it. 

19  How.  02-96,  15  I*.  Ed.  531,  ITNITED  STATES  ▼.  THE  BBIO  MEUBEA. 

No  more  particularity  la  required  in  an  Information  for  forfeiture  than 
In  an  indictment,  a  description  of  the  offense  In  the  words  of  the  statute  being 
sufficient;  therefore,  a  libel  for  forfeiture  for  carrying  a  number  of  passengers 
beyond  statutory  UmH  need  not  allege  on  what  deek  they  were  carried. 

Approved  in  United  States  v.  White,  28  Fed.  Cas.  548,  holding  indict- 
ment in  words  of  statute  for  offense  under  election  laws,  sufficient. 

Statute  limiting  number  of  passengers  to  be  carried  on  a  ship  to  the 
United  States  Is  for  the  protection  of  the  health  and  lives  of  the  passengers. 

Approved  in  New  Albany  etc.  R.  R.  Co.  v.  Tilton,  12  Ind.  7,  74  Am.  Dec. 
198,  sustaining  statute  requiring  fencing  of  railroads  as  police  regulation 
for  passengers'  protection. 

■ 

19  tiow.  96-107,  15  U  Ed.  557,  SETMOUB  ▼.  McCORMIOK. 

Under  ninth  section  of  act  of  March  3,  1837,  patentee  failing  to  disclaim 
portion  of  his  patent,  of  which  he  was  not  the  iBventor,  could  not  recover 
costs  in  action  against  Infringer. 

Approved  in  Suddard  y.  American  Motor  Co.,  163  Fed.  866,  where  more 
than  one  claim  of  a  patent  is  sued  on  and  one  claim  is  held  void,  complain- 
ant not  entitled  to  costs  in  suit  for  infringement;  Burdett  v.  ES^tey,  15 
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Modified  in  The  Free  State,  1  Brown's  Adm.  266,  Fed.  Gas.  5090,  holding 
no  necessity  for  propeller  to  slaeken  speed  where  collided  vessel  was  ap- 
parently keeping  her  course. 

Duty  of  vessel  anchored  or  moored  in  fairway  or  harbor  to  display^ 
signal  light.    Note,  16  Ann.  Cas.  552. 

Where  both  vesselB  are  at  fault  in  a  case  of  collision,  the  case  will  be  re- 
mitted to  lower  court  for  apportionment  of  the  loss.  y 

Approved  in  The  America,  92  U.  S.  438,  23  L.  Ed.  727,  remanding  cause, 
directing  equal  apportionment  of  damages  where  both  vessels  in  fault. 
Principle  applied  in  The  Max  Morris,  137  U.  S.  9,  84  L.  Ed.  687,  11  Sup. 
Ct.  31,  holding  plaintiff  injured  on  vessel  partly  through  officers'  and  partly 
through  his  own  fault  entitled  to  divided  damages ;  Haney  v.  The  Louisiana, 
11  Fed.  Cas..  425,  dividing  loss  in  case  of  mutual  fault ;  Vanderbilt  v.  Rey- 
nolds, 16  Blatchf .  85,  90,  Fed.  Cas.  16,839,  holding,  in  case  of  cross-libels 
and  mutual  fault,  costs  should  be  divided. 

Distinguished  as  to  fact  in  The  Sapphire,  18  Wall.  55,  21  L.  Ed.  816, 
where  mandate  was  to  enter  decree  in  conformity  with  opinion  of  the  court. 

Where  decree  of  court  below  is  for  sum  less  than  two  thousand  dollars, 
Appeal  must  be  dismissed. 

Appr<<ved  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  500,  holding  defend- 
ant cannot  have  writ  of  error  where  verdict  against  him  less  than  two 
thousand  dollars. 

19  How.  11&-115,  15  L.  Ed.  576,  COIBON  ▼.  MTLLAUDOK. 

Court  of  equity,  in  setting  aside  a  purchaser's  deed,  upon  grounds  other 
than  latter's  positive  fraud,  sets  it  aside  upon  terms,  and  requires  return  of 
purchase  money,  or  that  conveyance  stand  as  security  therefor. 

Approved  in  Tibbetts  v.  Terrill,  26  Colo.  App.  78,  140  Pac.  942,  purchaser 
of  property  with  knowledge  sufficient  to  put  him  on  inquiry  that  it  had 
been  conveyed  fraudulently  not  entitled  to  return  of  purchase  money; 
Bayerque  v.  Jackson  Water  Co.,  McAU.  90,  Fed.  Cas.  1136,  refusing  to  set 
aside  decree  on  summary  motion;  Tompkins  v.  Sprout,  55  Cal.  37,  grantiAig 
relief  against  purchaser  with  only  constructive  notice  of  fraud  upon  plain- 
tiff's repaying  sum  applied  by  defendant  on  mortgage;  Smith  v.  Selz,  114 
Ind.  234, 16  N.  E.  526,  holding* defendant  guilty  of  no  actual  fraud  entitled 
to  protection.    See  also  note  to  4  Am.  Dec.  320. 

Distinguished  in  Daisy  Roller  Mills  v.  Ward,  6  N.  D.  324,  70  N.  W.  273, 
holding  grantee  guilty  of  fraud  cannot  hold  land  as  security  for  payment 
of  encumbrances  by  him. 

Mortgagee  who  had  received  the  proceeds  of  a  Judicial  sale  of  realty  on 
account  of  his  mortgage  is  a  necessary  party  to  a  bill  to  set  aside  such  sale, 
because  he  is  interested  in  upholding  it. 
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Approved  in  Gregory  v.  Stetson,  133  U.  S.  587,  38  L.  Ed.  794,  10  Sup.  Ct. 
424,  holding  bill  properly  dismissed  for  failure  to  join  party  whose  rights 
affected  by  decree;  Swan  Land  etc.  Co.  v.  Frank,  148  U.  S.  611,  37  L.  £d. 
680,  13  Sup.  Ct.  694,  directing  dismissal  of  bill  for  failure  to  join  neces- 
sary defendants;^  United  States  v.  Central  Pacific  R.  R.  Co.,  8  Sawy.  92, 
11  Fed.  458,  holding  purchasers  from  patentee  indispensable  parties  to  bill 
to  set  aside  patent ;  Judson  v.  The  Courier  Co.,  15  Fed.  545,  holding  all  par- 
ties to  prima  facie  fraudulent  transfer  by  insolvent  indispensable  parties 
to  suit  to  invalidate  it;  Gray  v.  Havemeyer,  53  Fed.  178,  3  C.  C.  A.  497, 
afi&rming  decree,  on  appeal  by  one  defendant  lienor  to  establish  his  priority 
over  others,  not  parties  to  appeal ;  Board  of  Trustees  v.  Blair,  70  Fed.  420, 
refusing  dismissal  as  to  representatives  of  estate  which  decree  would  affect 
because  their  joinder  ousted  court's  jurisdiction;  Lawrence  v.  Times  Print- 
ing Co.,  90  Fed.  28,  holding  associated  press  necessary  party  to  suit  to 
establish  complainant's  right  to  associated  press  dispatches ;  Sloan  v.  Sloan, 
21  Fla.  598,  holding  heirs  and  devisees  of  deceased  codefendant  necessary 
parties  to  suit  to  remove  cloud  upon  title ;  De  Manderfield  v.  Field,  7  N.  M. 
24,  25,  32  Pac.  148,  149,  dismissing  bill  by  deceased  partner's  assignee  for 
accounting  for  failure  to  join  deceased's  administrator;  King  v.  Commis- 
sioners' Court,  10  Tex.  Civ.  App.  115,  30  S.  W.  258,  holding  bridge  company 
necessary  party  to  suit  ^o  enjoin  bond  issue  to  pay  for  bridge  contracted 
for  with  company;  dissenting  opinion  in  Treadway  v.  Schnauber,  1  Dak. 
Ter.  272,  46  N.  Vf.  477,  majority  holding  void  county  bonds  in  aid  of  rail- 
road, though  raijroad  not  a  pccHy;  dissenting  opinion  in  Seedhouse  v. 
Broward,  34  Fla.  529,  16  South.  431,  majority  holding  all  necessary  parties 
had  appeared. 

Modified  in  United  States  v.  Parrott,  McAll.  283,  284,  Fed.  Cas.  15,998, 
holding  absent  parties  not  indispensable  whose  interests  are  merely  inci- 
dental to  those  of  defendants;  Abbott  v.  American  etc.  Rubber  Co.,  4 
Blatchf.  491,  Fed.  Cas.  9,  holding  absent  proposed  fraudulent  assignee  of 
corporation  property,  not  indispensable  party,  to  suit  to  enjoin  such  as- 
signment. 

Distinguished  in  Hamilton  v.  Savannah  etc.  Ry.,  49  Fed.  420,  holding 
directors  of  grantor  corporation  not  necessary  parties  to  suit  to  declare 
sale  void. 

Neither  act  of  Oongress  of  1839  nor  equity  rule  In  pursuance  thereof  gave 
jurisdiction  to  pronounce  decree,  which  must  necessarily  affect  interests  of 
absentees,  tbough  beyond  ti^e  court's  Jurisdiction;  and  objection  for  nonjoinder 
of  such  necessary  party  may  be  taken  at  any  time  upon  the  hearing. 

Approved  in  Rogers  v.  Penobsiot  Min.  Co.,  154  Fed.  616,  83  C.  C.  A.  380, 
one  not  indispensable  party  if  rights  of  all  parties  before  court  can  be 
settled  without  him ;  Talbott  v.  Leatherbury,  92  Md.  170,  48  Atl.  734,  hold- 
ing where  absence  of  necessary  parties  appears  on  face  of  proceedings,  an 
objection  on  that  ground  may  be  made  at  trial  without  pleading  it;  Swan 
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Land  etc.  Co.  v.  Frank,  148  U.  S.  611y87  L.  Bd.  5S0,  13  Sup.  Ct.  694,  hold- 
ing principle  unchanged  by  the  act  and  rule ;  Florence  Sewing  Machine  Co. 
v.  Singer  Mfg.  Co.,  8  Blatchf.  128,  Fed.  Cas.  4884,  dismissing  bill  where 
absentees  would  be  affected;  Alexander  v.  Homer,  1  McCrary,  645,  Fed. 
Cas.  169,  dismissing  bill,  notwithstanding  the  act  and  rule,  where  decree 
would  affect  absentees;  Winter  v.  Ludlow,  30  Fed.  Cas.  331,  holding  the 
act  did  not  authorize  decree  affecting  absentee's  resulting  interest  in  sub- 
ject of  controversy;  Gregory  v.  Swift,  39  Fed.  712,  denying  court's  power 
to  make  decree  affecting  rights  of  one  beyond  its  jurisdiction;  Chadboume 
V.  Coe,  51  Fed.  481,  2  C.  C.  A.  327,  sustaining  dismissal  of  bill  to  subject 
property  fraudulently  conveyed  where  grantor  beyond  court's  jurisdiction ; 
McPike  V.  Wells,  54  Miss.  155,  holding  decree  did  not  bind  necessary  party 
who  was  not  joined ;  De  Manderfield  v.  Field,  7  N.  M.  24,  25,  32  Pac.  148, 
149,  dismissing  bill  by  deceased  partner's  assignee  for  accounting,  for  fail- 
ure to  join  deceased's  administrator;  Myers  v.  Dorr,  13  Blatchf.  28,  Fed. 
Cas.  9988,  dismissing  bill  as  to  party  beyond  court's  jurisdiction;  Sioux 
City  etc.  Warehouse  Co.  v,  Trust  Co.  of  North  America,  82  Fed.  126,  27 
C.  C.  A.  73,  holding  certain  banks  whose  joinder  would  have  ousted  court's 
jurisdiction   unnecessary  parties;  Donovan  v.   Campion,  85  Fed.   72,   29 
C.  C.  A.  30,  holding,  in  suit  to  set  aside  deed,  agent  employed  to  procure 
the  title  not  necessary  party. 

19  How.  116-126,  16  L.  Ed.  650,  LONG  V.  OTALLON. 

Mortgagor  having,  after  default,  released  bis  equity  to  administrator  of 
estate  from  which  he  had  borrowed  the  money,  the  latter  could  sell  and  con- 
vey a  valid  title,  and  vendee  was  not  obliged  to  look  after  application  of 
proceeds. 

Approved  in  Stevenson  v.  Polk,  71  Iowa,  291,  32  N.  W.  347,  sustaining^ 
sale  by  administrator  of  mortgagee  e3tate,  of  mortgaged  land,  after  pur- 
chase by  him  at  foreclosure  sale;  Lockman  v.  Reilly,  95  N.  T.  72,  holding^ 
purchase  at  foreclosure  sale  by  executrix  of  mortgagee  estate  did  not  make 
beneficiaries  necessary  parties  to  foreclosure  of  prior  mortgage. 

Where  administrator  of  mortgagee  estate  purchased  the  mortgagor's  de- 
fective title  to  the  mortgaged  land  at  foreclosure  sale,  and  subsequently  it  was 
patented  to  the  administrator  as  public  land,  heirs  had  na  claim  against  ad- 
ministrator'F  bona  fide  vendee  for  value.  ' 

Approved  in  Stevenson  v.  Polk,  71  Iowa,  291,  32  N.  W.  347,  sustaining 
sale  by  administrator  of  mortgagee  estate  of  land  bought  in  by  him  at 
foreclosure  sale;  Lockman  v.  Reilly,  95  N.  Y.  72,  sustaining  foreclosure  of 
prior  mortgage  against  executrix  of  subsequent  mortgagee  estate,  who  had 
bought  land  in  at  foreclosure  of  subsequent  mortgage. 

19  How.  126-130,  15  L.  Ed.  528,  BAKER  v.  NAOHTBIEB. 

Where  a  communistic  association  was  allowed  by  its  written  articles  to 
make  a  donation  in  its  discretion  to  a  member  voluntarily  withdrawing,  a  re- 
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eelpt  by  a  seceding  member,  stating  Ids  wltbdzawal,  acknowledging  sucb  a 
donation  ''agreeably  to  contract,"  was  a  binding  contract  of  dissolution,  pr»- 
dndlng  recovery  of  a  share  of  tbe  association's  property,  and  not  variable  by 
parol  evidence,  In  absence  of  allegation  of  duress  or  Ignorance. 

Approved  in  Schwartz  v.  Duss,  187  U.  S.  16,  26,  47  L.  Ed.  55,  69,  23  Sup. 
Ct.  6,  10,  holding  Harmony  Society  not  dissolved  and  heirs  and  representa- 
tives of  members  had  no  rights  other  than  those  filed  by  agreement  of 
1836;  Chicago,  Milwaukee  etc.  Ry.  Co.  v,  Clark,  178  U.  S.  369,  44  L.  Ed. 
1107,  20  Sup.  Ct.  930,  holding  receipt  for  specified  sum  as  in  full  satis- 
faction of  all  demands  of  whatever  nature  arising  from  or  growing  out  of 
railroad  construction  contract  bars  recovery  on  any  disputed  sums;  Everitt 
V.  Duss,  206  Fed.  608,  124  C.  C.  A.  388  (affirming  197  Fed.  401),  denying 
right  of  next  of  kin  of  ,one  of  the  founders  of  communistic  society  to  suc- 
ceed to  his  interest  on  dissolution  of  society,  the  said  interest,  if  any, 
having  passed  to  said  founder's  direct  heir,  who  had  bequeathed  it  back 
to  society;  Order  of  St., Benedict  v.  Steinhauser,  179  Fed.  146,  147,  prop- 
erty of  member  of  the  Order  of  St.  Benedict  of  New  Jersey,  dying  while 
such  member,  goes  to  the  society  and  not  to  his  heirs,  under  obligation  of 
society  renouncing  right  to  property;  Ireland  v.  Spickard,  95  Mo.  App. 
63,  68  S.  W.  751,  construing  contract  between  aged  husband  and  wife 
and  another  relative  to  living  in  certain  house  and  caring  for  old  people; 
De  Amaud  v.  United  States,  151  U.  S.  494,  38  L.  Ed.  248,  14  Sup.  Ct.  378, 
holding  claimant  bound  by  his  receipt  in  full,  in  absence  of  allegation  of 
ignorance  or  duress;  Blake  v.  Pine  etc.  Coal  Co.,  76  Fed.  654,  22  C.  C.  A. 
430,  holding  parol  testimony  of  intention  of  parties  inadmissible  to  vary 
written  contract;  Schwartz  v.  Duss,  93  Fed.  530,  holding  withdrawing  or 
deceased  member  of  voluntary  communistic  association  bound  by  agree- 
ment not  to  claim  share  of  association's  property;  Gaselys  v.  Seiiaratists' 
Society,  13  Ohio  St.  157,  holding  member  who  had  voluntarily  withdrawn 
from  communistic  society  not  entitled  to  share  of  property;  Pacific  R.  R. 
Co.  V.  United  States,  158  U.  S.  122,  39  L.  Ed.  919,  15  Sup.  Ct.  767,  holding 
judgment  debtor  estopped  from  claiming  interest  by  accepting  amount 
appropriated  by  Congress  in  full  payment  of  judgment;  United  States  v. 
Garlinger,  169  U.  S.  322,  42  L.  Ed.  764,  18  Sup.  Ct.  366,  holding  govern- 
ment employee  estopped  from  claiming  more  by  receiving  regular  pay- 
ments without  objection .  during  considerable  period ;  Schwartz  v.  Duss, 
103  Fed.  567,  43  C.  C.  A.  323,  arguendo. 

Distinguished  in  Speidel  v.  Henrici,  120  U.  S.  390,  30  L.  Ed.  721,  7  Sup. 
Ct.  613,  denying  recovery  by  former  member  for  laches,  the  pleadings 
showing  no  written  articles  of  association. 

19  How.  130-160,  16  li.  Ed.  577,  MEEOAK  v.  BOTLR 

Married  woman's  deed  not  signed  by  her,  or  acknowledged  as  Required  by 
law,  was  Invalid,  though  her  husband's  name,  with  her  own,  was  attached 
thereto,  and  a  certified  copy  thereof  la  Inadmissible  to  prove  title. 

IV— 74 


19  How.  160-162     •      NOTES  ON  U.  S.  REPORTS.  IITO 

Approved  in  Wambole  v.  Foote,  2  Dak.  Ter.  23,  2  N.  W.  247,  requiring 
strict  compliance  with  statute  in  conveyance  by  married  woman. 

Distinguished  irf  Berry  v.  Seawall,  65  Fed.  757,  13  C.  C.  A.  101,  holding 
partition  by  husband  of  tenant  in  common,  with  her  ynsent,  bound  her 
heirs.  ' 

Will  executed  under  SpanUh  occupation  in  Mtssouil,  never  proved  nor  re- 
corded, and  under  which  nothing  was  done,  after  an  administration  and  lapse 
of  many  years,  is  inadmissible  to  defeat  a  title  claimed  under  decedent's  heirs. 
Distinguished  in  Clark  v.  Hammerle,  27  Mo.  69,  construing  nuncupative 
will. 

Neither  deeds  nor  wills,  not  valid  on  their  face  nor  containing  the  essen- 
tial requirements  of  the  law,  are  admissible  as  ancient  instruments  upon  ques- 
tion of  title. 

Approved  in  Koch  v.  Streuter,  232  111.  604,  83  N.  E.  1076,  recital  in  deed 
that  lands  conveyed  were  part  of  lands  granted  by  United  States  affords 
no  proof  that  lands  conveyed  were  properly  selected;  Boyle  v.  Chambers, 
32  Mo.  65,  holding  married  woman's  deed  not  executed  in  conformity  to 
existing  law  inadmissible  as  an  ancient  deed. 

19  How.  160^162,  15  L.  Ed.  618,  POST  v.  JONE& 

In  cases  of  absolute  necessity,  a  master  has  the  power  to  sell  both  vessel 
and  cargo,  but  its  exercise  will  he  closely  scrutinized  by  the  court. 

Approved  in  The  Amelie,  6  Wall.  26,  18  L.  Ed.  808,  s.  c,  when  in  Circuit 
Court,  sub  nom.  Fitz  v.  The  Galliot  Amelie,  2  Cliff.  443,  Fed.  Cas.  4838, 
and  The  Bark  Herald,  8  Ben.  411,  Fed.  Cas.  6393,  sustaining  sales  by 
master  in  foreign  port,  in  case  of  necessity,  after  surveys. 

Sale  by  master  of  vessel  and  cargo  must  be  in  civilized  country  where  men 
have  money  and  there  is  a  market  and  competition,  so  that  sale  in  distant 
ocean,  near  a  barren  shore,  without  competition,  for  nominal  price  bid  and  no 
money  paid,  is  not  within  the  master^  power,  and  purchasers  were  salvors 
merely,  though  the  necessity  was  imperative. 

Approved  in  The  Bridgewater,  4  Fed.  Cas.  109,  holding  illegal  a  sale 
for  nominal  price  where  vessel  wrecked  on  isolated  rock;  Jones  v.  The 
Richmond,  13  Fed.  Cas.  1012,  1013,  based  on  same  facts  as  principal  case, 
holding  case  one  of  salvage. 

Master's  power  to  sell  his  vc^^sel  or  cargo.    Note,  6S  Am.  De(^638, 640. 

Courts  of  admiralty  will  enforce  salvage  contracts  fairly  made,  hut  will 
not  permit  salvor  to  take  advantage  of  his  situation  and  calamities  of  others 
to  drive  a  bargain,  nor  allow  performance  of  a  pubUc  duty  to  be  turned  into 
a  traffic  of  profit. 

Approved  in  Elphicke  v.  White  Line  Towing  Co.,  106  Fed.  946,  46 
C.  C.  A.  56,  holding  contract  by  one  to  pay  at.  all  events  and  by  other 
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•to  Teeeive  fixed  compensation  for  salvage  is  as  conclusive  and  enforceable 
as  any  other  contract;  The  Thornley,  98  Fed.  743,  39  C.  C.  A.  248,  up- 
holding eontract  for  payment  of  twenty  thousand  dollars  salvage  services, 
conti^igent  on  success  where  vessel,  which  with  cargo  was  worth  one  hun- 
dred and  five  thousand  dollars,  was  grounded  on  dangerous  reef  and  no 
other  assistance  was  available;  The  J.  G.  Paint,  1  Ben.  550,  Fed.  Cas. 
7318,  holding  court  would  not  enforce  salvage  contract  made  under  com- 
pulsion; The  Bridgewater,  4  Fed.  Cas.  107,  108,  109,  where  necessity  for 
sale  created  by  purchaser  refusing  assistance;  Davey  v.  The  Mary  Frost, 
7  Fed.  Cas.  12,  den3ang  salvage  to  members  of  city  fire  department  who 
saved  vessel  lying  at  wharf;  The  C.  &  C.  Brooks,  17  Fed.  550,  reducing 
amount  due  on  salvage  contract  where  advantage  taken  of  salved  vessel's 
helpless  condition;  The  Agnes  I.  Grace,  51  Fed.  959,  2  C.  C.  A.  581,  sus- 
taining salvage  contract  made  after  full  deliberation  and  opportunity 
to  procure  other  aid;  The  Sirius,  53  Fed.  615,  enforcing  contract,  holding 
no  compulsion  used  under  the  circumstances;  The  Alert,  56  Fed.  724, 
sustaining  jurisdiction  to  inquire  into  fairness  of  saRage  contract;  The 
Sirius,  57  Fed.  857,  6  C.  C.  A.  614,  reversing  s.  c,  supra,  holding  advan- 
tage taken  of  salved  vessel's  helplessness,  and  amount  contracted  for 
therefore  reduced ;  The  Elf rida,  77  Fed.  760,  761,  764,  768,  23  C.  C.  A.  527, 
(reversed  in  172  U.  S.  194,  43  L.  Ed.  416,  19  Sup.  Ct.  148),  relieving  help- 
less vessel  from  oppressive  salvage  contract. 

Distinguished  in  The  Elfrida,  172  U.  S.  194,  48  L.  Ed.  416,  19  Sup.  Ct. 
148,  sustaining  salvage  contract  in  absence  of  circumstances  of  moral 
compulsion. 

Question  of  amount  of  salvage  may  be  considered  by  the  appellate  court. 

Approved  in  Munson  S.  S.  Line  v.  Miramar,  S.  S.  Co.,  167  Fed.  962, 
963,  965,  93  C.  C.  A.  360,  appeal  in  admiralty  from  District  Court  to  Cir- 
cuit Court  of  Appeals  opens  whole  case  for  trial  de  novo  and  permits 
higher  court  to  direct  lower  court  to  raise  amount  of  salvage  awarded; 
Virden  v.  The  Caroline,  28  Fed.  Cas.  1221,  modifying  lower  court's  judg- 
ment for  salvage ;  The  Bay  of  Naples,  48  Fed.  738,  1  C.  C.  A.  81,  sustain- 
ing appellate  court's  power  to  reduce  the  award  in  certain  cases. 

Modified  in  The  Connemara,  108  U.  S.  360,  27  L.  Ed.  754,  2  Sup.  Ct. 
759,  holding  decree  allowing  salvage  could  be  revised  for  matter  of  law 
only,  under  the  statute. 

Amount  of  salvage  where  not  fixed  by  statute  rests  on  enlarged  discre- 
tion, according  to  circumstances,  the  rule  of  fixed  proportions  not  obtaining 
even  in  derelict  cases;  but  where  vessel  and  cargo  are  derelict  in  a  distant  sea 
or  a  barren  coast,  salvage  of  one-half  the  property  and  freight  on  remainder 
from  nearest  port  to  home  port  is  a  fair  allowance. 

Approved  in  The  Alcazar,  227  Fed.  665,  amount  of  compensation  to 
which  salvors  of  steamship  abandoned  at  sea  and  a  quasi  derelict  con- 
sidered determined  on  the  evidence;  The  Shawmut,  155  Fed.  481,  vessel 
finding  another  vessel  temporarily  abandoned  by  master  and  crew  is  en- 
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titled  to  salvage  as  though  vessel  so  abandoned  were  derelict;  The  Myrtle 
'  Tunnel,  146  Fed.  331,  allowing  salvors  of  derelict  half  of  proceeds  of  sale 
of  vessel  and  cargo  where  salvage  performed  with  great  skill  and  with 
considerable  trouble  and  risk;  Parker  v.  Hill,  185  Mass.  16,  69  N.  El  337, 
determining  compensation  of  trustees  under  will;  The  Connemara,  108 
U.  S.  359,  27  L.  Ed.  754,  2  Sup.  Ct.  759,  holding  amount  a  matter  of  fact 
and  discretion  dependent  ux)on  circumstances;  The  Brig  Anna,  6  Ben. 
170,  Fed.  Cas.  398,  The  Ida  L.  Howard,  1  Low.  6,  Fed.  Cas.  6999,  The 
Georgiana,  1  Low.  93,  Fed.  Cas.  5355,  Hall  v.  The  Paquet  bot  de  Cayenne, 
11  Fed.  Cas.  243,  and  The  Eleanor,  48  Fed.  843,  all  holding  salvors  of 
derelict  ships  and  goods  not  entitled  to  any  fixed  proportion;  The 
Bark  Lovetand,  5  Fed.  108,  denying  the  one-half  rule,  allowing  salvage 
according  to  merits  and  value  of  property;  The  B.  C.  Terry,  9  Fed.  926, 
holding  rule  of  fixed  proportions  no  longer  obtains  and  allowing  salvage 
according  to  circumstances;  The  Annie  Henderson,  15  Fed.  554,  allow- 
ing adequate  reward  according  to  circumstances  in  derelict  case;  The 
L.  W.  Perry,'  71  Fed.  747,  holding  court  not  bound  by  fixed  rule  of  com- 
pensation or  mere  value  of  services;  The  Katie  Collins,  21  Fed.  415,  hold- 
ing salvage  not  confined  to  mere  value  of  work  and  labor  expended; 
May  V.  >May,  109  Mass.  258,  holding  guardian  entitled  to  adequate  com- 
pensation according  to  the  circumstances  for  services  rendered  the  ward. 
Explained  in  The  Cayenne,  2  Abb.  (U.  S.)  Fed.  Cas.  2532,  reciting  rule 
of  salvage  cases  in  derelict  cases. 

Amount  of  recovery  for  salvage.    Note,  24  £.  B.  0.  673. 
'        Right  to  salvage  for  unsuccessful  service.    Note,  24  IS.  B.  0.  587. 
What  constitutes  a  derelict.    Note,  17  Ann.  Gas.  940. 

Miscellaneous.  Cited  in  Studley  v.  Baker,  2  Low.  209,  Fed.  Cas.  13,559, 
as  instance  of  owners  suing  salvors  in  admiralty  for  restitution  after 
pa3rment  of  salvage ;  Five  Hundred  and  Twenty-eight  Pieces  of  Mahogany, 
2  Low.  324,  325,  Fed.  Cas.  4845,  to  sustain  admiralty  jurisdiction  upon 
owner's  libel  to  seize  and 'restore  goods  wrongfully  sold  by  master;  West- 
em  Transp.  Co.  v.  Great  Western,  29  Fed.  Cas.  788,  holding  salvors  not 
obliged  to  carry  derelict  to  nearest  convenient  port;  Paterson  v.  Dakin, 
31  Fed.  684,  upon  question  of  jurisdiction. 

19  How.  162-182,  16  L.  Ed.  584,  DUPONT  DE  NEM0UB8  Y.  VANOE. 

Lawful  Jettison,  necessity  for  which  was  occasioned  by  peril  of  sea,  Is 
loss  by  peril  of  sea,  within  exception  contained  in  a  bill  of  lading;  otherwise, 
where  occasioned  by  vessel's  unseaworthiness. 

Approved  in  The  Ontario,  37  Fed.  222,  holding  general  average  not 
recoverable  by  ship  owner  for  sacrifice  of  ship  occasioned  by  unseaworthi- 
ness. 

Jettison  by  competent  master,  in  actuAl  emergency,  after  doe  deliberation 
and  fair  exercise  of  skill  and  discretion,  with  no  unreasonable  timidity,  and 
with  honest  intent  to  do  his  duty,  is  lawful. 
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Approved  in  Star  of  Hope,  9  Wall.  231,  19  L.  Ed.  646,  holding  vessel 
lawfully  stranded  for  the  best  interests  of  all;  Patten  v.  Darling,  1  Cliff. 
264,  Fed.  Cas.  10,812,  where  masts  cut  away  for  common  safety  of  vessel 
and  cargo;  Ralli  v.  Troop,  157  U.  S.  398,  89  L.  Ed.  748,  15  Sup.  Ct.  662, 
fully  discussing  doctrine  of  jettison  and  general  average.) 

Capacity  to  resist  the  ojdlnary  action  of  the  sea  without  damage  to  the 
cargo  constltntes  seaworthiness,  and  fact  of  vesseFs  leaking  badly  In  strong 
gale  and  heavy  sea  is  not  indication  of  unseaworthiness. 

Approved  in  The  Jeannie,  225  Fed.  182,  187,  where  cargo  was  damaged 
by  water  entering  the  hold  on  'account  of  insufficiency  of  tarpaulins  over 
the  hatches  and  plank  breaking  loose  in  the  hull,  ship  liable  therefor; 
The  Babin  Chevaye,  208  Fed.  973,  126  C.  C.  A.  54,  damage  to  cargo  from 
sea  water  held  under  evidence  not  due  to  unseaworthiness  of  vessel  but 
to  perils  of  sea;  Wright  v.  W.  R.  Grace  &  Co.,  203  Fed.  362,  upholding 
recovery  of  damages  for  injury  to  cement  because  of  defective  hatch 
cover  and  failure  during  voyage  to  renew  worn  tarpaulins;  The  Kathryn 
B.  Guinan,  176  Fed.  302,  99  C.  C.  A.  639,  a  new  scow  in  good  repair  hav- 
ing deck-load  of  gravel  becoming  partially  filled  with  water  and  capsizing, 
thus  injuring  neighboring  scow,  is  not  unseaworthy;  Or^on  Round  Lum-^ 
her  Co.  v.  Portland  etc.  S.  S.  Co.,  162  Fed.  921,  sinking  of  vessel  while 
properly  handled  without  undue  stress  of  weather  presumptively  due  to 
unseaworthiness;  The  Ninja,  156  Fed.  521,  due  diligence  to  make  a  vessel 
seaworthy  under  Harter  act  requires  due  diligence  not  only  in  construc- 
tion but  also  in  inspection,  maintenance  and  repair;  The  Tjomo,  115  Fed. 
922,  holding  cattle  ship  which  during  severe  storm  has  deck  fittings 
broken,  though  they  were  customary  fittings,  cannot  be  considered  unsea- 
worthy; The  Arctic  Bird,  109  Fed.  169,  holding  sinking  of  barge  with 
cargo  six  hours  after  start,  having  been  towed  in  smooth  water,  is  pre- 
suihed  to  have  resulted  from  unseaworthiness;  The  Ontario,  106  Fed.  327, 
328,  holding  where  ballast  tank  of  steamer  sprung  leak  from  breaking 
of  rivets  and  engineer  ana  carpenter  failed  to  report  it  to  chief  officer  or 
use  pumps,  it  constituted  negligence  in  management  of  ship  within  Harter 
Act,  §  3 ;  Fitzpatrick  v.  Bales  of  Cotton,  3  Ben.  49,  Fed.  Cas.  4843,  hold- 
ing vessel  equipped  to  encounter  ordinary  perils  seaworthy;  The  Orient, 
4  Woods,  256,  16  Fed.  916,  holding  seaworthiness  required  by  policy  was 
ability  to  resist  ordinary  action  of  sea  and  weather;  The  Lillie  Hamil- 
ton, 18  Fed.  330,  holding  canal  vessel  with  planking  too  thin  to  resist 
blows  incident  to  canal  passage  unseaworthy;  The  Titania,  19  Fed.  106, 
109,  discussing  seaworthiness,  holding  damage  inflicted  by  breaking  loose 
in  severe  weather  of  properly  stowed  extra  propeller,  not  indication  of 
unseaworthiness;  Card  v.  Hine,  39  Fed.  821,  holding  vessel  not  rendered 
unseaworthy  by  leak  into  water-tank  incapable  of  injuring  cargo;  The 
Sintram,  64  Fed.  886,  holding  warranty  of  seaworthiness  is  not  warranty 
against  damage;  The  Geoi^  Dumois,  88  Fed.  541,  holding  condition  such 
that  boilers  failed  on  voyage,  causing  delay  and  consequent  deterioration 
of  cargo,  constituted  unseaworthiness;   The  Sandfield,  92  Fed.  666,  34 
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0.  G.  A.  612y  holding  breaking  of  rivet  in  unusually  severe  weather, 
whereby  cargo  injured,  not  indication  of  unseaworthiness;  The  A^,  93 
Fed.  490,  491,  collectihg  cases  upon  evidence  of  seaworthiness;  The  Prus- 
sia, 93  Fed.  840,  35  C.  C.  A.  625,  holding  contract  limiting  liability  for 
damage  to  special  kind  of  cargo  from  latent  defects  in  equipment  for 
carrying  same  did  not  violate  Barter  act;  The  New  York,  93  Fed.  499, 
where  charterer  subrogated  to  cargo  owner's  lien  against  vessel  for  dam- 
age resulting  from  unseaworthiness. 

* 

Shipper  has  a  right  to  resort  to  the  vessel,  and  the  ship  owners  to  the 
cArgo  for  claims  growing  out  of  the  contract  Of  affreightment. 

Approved  in  Pacific  Surety  Co.  v.  Leatham  etc.  Wrecking  Co.,  151  Fed. 
443,  80  C.  C.  A.  670,  bond  given  by  chart^er  of  vessel  to  secure  perform- 
ance of  charter-party  which  does  not  require  surety  to  perform  con- 
tract in  case  of  default  of  principal  is  not  a  maritime  contract;  The  Pres- 
que  Isle,  140  Fed.  205,  libelant,  a  lake  carrier,  contracting  for  carriage 
of  goods  from  New  York  to  Chicago  and  afterward  chartering  canal  boat 
to  carry  cargo  from  New  York  to  Buffalo,,  may  sue  in  rem  against  canal 
boat  for /damages  to  cargo  during  shipment;  The  Eddy,  5  Wall.  494,  18 
L.  Ed.  489,  holding  reciprocal  maritime  liens  exist  on  ship  and  cargo  for 
enforcement  of  contract  of  affreightment;  The  Maggie  Hammond,  9  Wall. 
450,  452,  453,  19  L.  Ed.  778,  sustaining  shipper's  lien  on  vessel  for  de- 
livery of  cargo ;  The  Sarah  Jane,  1  Low.,  204,  Fed.  Cas.  12,349,  and  The 
A.  M.  Bliss,  2  Low.  105,  Fed.  Cas.  274,  sustaining  admiralty  jurisdiction 
of  claims  growing  out  of  contract  of  affreightment ;  The  Planter,  2  Woods, 
493,  Fed.  Cas.  11,207a,  reaffirming  doctrine  of  reciprocal  liens  in  ad- 
miralty; The  Hyperion's  Cargo,  2  Low.  95,  Fed.  Cas.  6987,  and  Haw- 
good  V.  Tons  of  Coal,  21  Fed.  684,  holding  maritime  lien  on  cargo  for  de- 
murrage enforceable  in  admiralty. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  432. 

Owner  of  cargo  lawfully  Jettisoned  for  the  common  safety  has  lien  on  the 
vessel  for  its  contributiye  share  of  the  general  average  compensation,  enforce- 
able in  rem  in  admiralty  against  vessel  and  undeliverd  residue  of  cargo;  but 
doctrine  does  not  apply  where  loss  occasioned  by  peril,  the  risk  of  which  was 
assumed  by  the  carrier,  the  latter  alone  bearing  the  charge  in  such  case. 

Approved  in  Pettyjohn  v.  Oregon  Coal  etc.  Co.,  58  Or.  396,  113  Pac. 
440,  owners  of  vessel  claiming  general  average  for  salvage  paid  as  an 
incident  to  perils  of  sea  have  burden  of  showing  that  master  was  not 
negligent;  Star  of  Hope,  9  Wall.  231,  19  L.  Ed.  646,  holding  case  of  law- 
ful voluntary  stranding  of  vessel  case  for  general  average;  O'Brien  v. 
Miller,  168  U.  S.  302,  42  L.  Ed.  476.  18  Sup.  Ct.  146,  holding  lost  ship's 
owners  who  recovered  from  colliding  vessel  liable  for  general  average  to 
owners  of  previously  transshipped  cargo  who  discharged  bottomry  bond; 
Patten  v.  Darling,  1  Cliff.  264,  Fed.  Cas.  10,812,  decreeing  contribution  to 
ship  owners  where,  masts  cut  away  for  the  common  safety;  The  Watch- 
ful, Brown's  Adm.  475,  Fed.  Cas.  17,250,  decreeing  recovery  of  general 
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average  for  cargo  jettisoned;  The  Alcona,  9  Fed.  174,  laying  down  re- 
quisites for  general  average;  Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed 
673,  676,  677,  680,  sustaining  claim  for  general  average  by  oufners  of 
wrecked  barges  which  had  been  cut  adrift  by  propeller;  The  Dora,  34 
Fed.  347,  and  Cheraw  etc.  R.  R.  Co.  v.  Broadnax,  109  Pa.  St,  440,  68  Am. 
Bep.  736,  1  Atl.  231,  both  holding  general  average  lien  enforceable  in 
admiralty;  The  Allianca,  64  Fed.  872,  holding  vessel  liable  to  insurers  of 
jettisoned  property  for  its  proportion  of  general  average;  Wellman  v. 
Morse,  76  Fed.  575,  22  C.  C.  A.  318,  holding  lien  of  general  average 
exists  and  is  enforceable  in  admiralty;  Bowring  v.  Thebaud,  42  Fed.  800, 
holding  expense  of  accident  while  loading,  which  did  not  imperil  the 
cargo,  falls  on  vessel;  Ralli  v.  Troop,  157  U.  S.  400,  89  L.  Ed.  749,  15 
Sup.  Ct.  662,  holding  reciprocal  liens  for  general  average  compensation 
exist  in  cases  of  sacrifice  of  vessel  or  cargo;  Oologaardt  v.  The  Anna,  18 
Fed.  Cas.  744,  upon  question  of  admiralty  jurisdiction  of  suit  in  rem, 
for  average  contribution;  The  Queen,  28  Fed.  761,  holding  expenses  for 
repairs  beyond  those  necessary  to  enable  ship  to  proceed  not  general 
average;  Morse  v.  Pomeroy  Coal  Co.,  75  Fed.  429,  holding  cargo  owners 
liable  for  proportion  of  salvage,  whether  general  average  or  not,  under 
their  bond. 

Distinguished  in  Ralli  v.  Troop,  157  U.  S.  409,  39  L.  Ed.  762,  15  Sup. 
Ct.  666,  where  ship  sunk  by  members  of  city  fire  departinent,  no  general 
average  allowed;  The  Illinois,  2  Flipp.  425,  Fed.  Cas.  7005,  refers  to 
cases  cited  in  principal  case  for  limitations  of  the  doctrine;  The  John 
Perkins,  13  Fed.  Cas.  706,  holding  doctrine  not  applicable  to  strangers 
not  united  in  a  common  venture;  as  to  facts  in  Wood  v.  The  Sallie  C. 
Morton,  30  Fed.  Cas.  475,  where  deck-load  jettisoned  and  libelants  guilty 
of  laches;  Van  Den  Toom  v.  Leeming,  79  Fed.  108,  24  C.  C.  A.  461,  hold- 
ing damage  resulting  to  ship  from  risks  taken  to  save  towage  no  ground 
for  general  average.  , 

Owner  of  vessel  loses  lien  for  general  average  on  cargo  by  v^kmtary  de- 
livery to  consignee. 

Approved  in  Portland  Flouring  Mills  Co.  v.  Portland  etc.  S.  S.  Co., 
145  Fed.  692,  provision  in  bill  of  lading  that  cargo  be  delivered  to  person 
named  on  payment  of  freight  does  not  impose  on  owner  duty  of  insisting 
on  payment  of  freight  before  delivery;  Bags  of  Linseed,  1  Black,  113, 
17  L.  Ed.  88,  and  Cranston  v.  Tons  of  Coal,  22  Fed.  615,  both  holding 
ship  owner  lost  lien  for  freight  on  cargo  by  unconditioned  delivery  to 
consignee;  Wellman  v.  Morse,  76  Fed.  576,  22  C.  C.  A.  318,  holding 
maritime  lien  for  general  average  may  be  preserved  by  qualified  dis- 
charge of  the  cargo. 

What  constitutes  a  general  average  loss.    Note,  14  £.  B.  0.  385. 

There  are  no  technical  rules  of  variance  in  admiralty,  thou^  proofs  must 
correspond  substantially  with  allegations;  so  where  upon  libel  for  nondelivery 
of  cargo,  defense  showed  a  Jettison  for  wlii6h  vessel  liable  to  contribution  on 
general  average,  court  may  decree  such  amount  due  in  libelant's  favor. 
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Approved  in  The  Prudence,  204r  Fed.  69,  122  C.  C.  A.  380,  upholding 
decree  of  court  in  accordance  with  facts  proved  in  collision  case,  though 
facts  not  alleged  and  proved  hy  libelant  but  by  another  party;  The  Sar- 
anac,  132  Fed.  939,  where  libel  alleged  generally  that  hatch  improperly 
constructed,  it  may  be  amended  during  trial  by  setting'  out  particulars 
in  which  hatch  was  defective;  Davis  v.  Adams,  102  Fed.  624,  42  C.  C.  A. 
493,  permitting  amendment  to  libel  to  conform  to  evidence,  though  chang- 
ing libel  from  tort  to  one  based  on  contract;  The  Thomley,  98  Fed.  743, 
39  C.  C.  A.  348,  holding  where  libel  set  out  full  history  of  salvage  services 
including  contract  for  compensation  made  after  services  commenced,  and 
prayed  for  sum  named  in  contract,  and  answer  expressly  put  in  issue 
validity  of  contract,  court  jnay  decree  compensation  in  accordance  there- 
with; The  Gazelle,  128  U.  S.  487,  32  L.  Ed.  500,  9  Sup.  Ct.  142,  holding 
admiralty  court  may  award  appropriate  relief  upon  distinct  all^ations 
of  main  facts  relied  upon,  though  inaccuracies  occur;  West  v.  The  Uncle 
Sam,  McAll.  511,  Fed.  Cas.  17,427,  holding  general  allegations  of  dam- 
age sufficient  in  admiralty;  Dexter  v.  Munroe,  2  Sprague,  40,  Fed.  Cas. 
3863,  holding  master  and  co-owner  not  precluded  from  recovering  his 
stipulated  compensation  from  his  co-owners;  The  Iris,  1  Low.  522,  Fed. 
Cas.  7062,  permitting  recovery  though  libel  omitted  certain  material  facts 
set  up  in  answer  and  proven;  The  Cambridge,  2  Low.  24,  Fed.  Cas.  2334, 
permitting  libelant  to  rely  on  faults  that  he  had  not  alleged;  The  William 
Gillum,  2  Low.  166,  Fed.  Cas.  17,693,' and  Ralli  v.  Troop,  37  Fed.  894, 
both  holding  question  of  liability  for  general  average  before  the  court 
on  libel  for  full  value  of  cargo  sacrificed;  Talbot  v.  Wakeman,  23  Fed. 
Cas.  648,  where  a  variance  which  wbuld  have  been  fatal  at  law  held 
immaterial  in  admiralty;  Card  v.  Hines,  35  Fed.  600,  holding  pleadings  in 
admiralty  subordinated  to  merits  of  the  case;  The  Rapid  Transit,  52 
Fed.  321,  permitting  shifting  of  claim  from  one  for  value  of  cargo  de- 
stroyed to  one  for  general  average;  Poag  v.  The  McDonald,  19  Fed.  Cas. 
903,  holding  admiralty  courts  do  not  regard  technicalities;  The  Samiiel 
Marshall,  40  Fed.  757,  permitting  amendment  of  libel  claiming  lien  un- 
der maritime  law  so  as  to  assert  State  statutory  lien. 

Miscellaneous.  Cited  in  The  Richard  Busteed,  1  Sprague,  446,  Fed. 
Cas.  11,764,  as  instance  of  exercising  admiralty  jurisdiction  beyond  limits 
of  that  of  English  admiralty;  The  Champion,  Brown's  Adm.  533,  Fed. 
Cas.  2583,  collecting  cases  upon  jurisdiction  tp  enforce  liens  on  foreign 
vessels ;  The  Illinois,  2  Flipp.  413,  Fed.  Cas.  7005,  defining  maritime  lien. 

19  How.  182>183,  16  li.  Ed.  594,  STEAMER  VIBaiNIA  v.  WEST. 

Appeal  to  Supreme  Court  will  be  dismlsfled  for  failure  to  file  the  transcript 
of  the  record  and  have  the  case  docketed  at  the  next  succeeding  term,  but  aa- 
othhr  appeal  may  be  taken  any  time  within  five  years  from  date  of  decree 
upon  same  conditions. 

Approved  in  Freeman  v.  United  States,  227  Fed.  737,  refusing  dis* 
missal  asked  for  by  government  in  criminal  case  for  failure  to  file  tran- 
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script  in  time,  ease  having  been  placed  on  calendar  by  consent  of  both 
parties;  State  Nat.  Bank  v.  Cardwell,  1  Ind.  Ter.  313,  37  S:  W.  103,  over- 
ruling motion  to  dismiss  second  appeal  taken  within  statutory  period 
where  first  appeal  had  not  been  properly  perfected;  Kelner  v.  Cowden, 
60  W.  Va.  604,  55  S.  E.  650,  appeal  dismissed  for  failure  to  deposit  money 
necessary  to  pay  for  printing  record  may  be  renewed  at  any  time  within 
two  years  from  date  of  judgment;  Castro  v.  The  United  States,  3  Wall. 
50,  18  L.  Ed.  164,  holding  appeal  void  for  failure  to  file  allowance,  cita- 
tion and  copy  of  record  at  next  subsequent  term;  Edmonson  v.  Bloom- 
shire,  7  Wall.  310, 19  L.  Ed.  92;  Grigsby  v.  Purcell,  99  U.  S.  506,  25  L.  Ed. 
354,  and  Credit  Co.  v.  Arkansas  Central  Ry.,  128  U.  S.  259,  82  L.  Ed.  449, 
9  Sup.  Ct.  107,  holding  appeals  void  for  failure  to  file  transcript  and 
docket  cause  at  next  succeeding  term,  but  api)ellants  entitled  to  appeal 
again;  Turner  v.  Tapscott,  29  Ark.  319,  holding  second  appeal  allowed 
appellant  where  first  not  perfected  in  time,'  Harris  v.  Ferris,  18  Fla.  82, 
holding  dismissal  of  appeal  for  want  of  prosecution  does  not  prevent 
another  appeal  within  statutory  time;  Schleicher  v.  Runge,  90  Tex.  457, 
39  S.  W.  280,  dismissing  application  for  writ  of  error  not  filed  within, 
statutory  limit. 

Modified  in  United  States  v.  Gomez,  3  Wall.  763.  18  L.  Ed.  216,  where 
appellant  prevented,  by  appellee's  fraud,  order  of  court  or  contumacy  of 
clerk,  from  complying  with  conditions. 

Practice    and    procedure    governing  transfer  of    causes    to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851,  871, 

19  How.  183-199,  16  L.  Ed.  595,  BROWN  ▼.  DU0HE8NE. 

OourtB  will  not  look  merely  to  a  particular  clause  in  which  general  words 
may  be  used,  nor  so  construe  a  law  as  to  disarm  the  government  of  a  power 
grafted  it  for  the  general  good;  but  will  consider  the  whole  statutory  law  on 
the  subject,  its  objects  and  policy,  and  Intent  of  the  legislature  as  indicated 
in  it. 

Approved  in  Rockefeller  v.  O'Brien,  224  Fed.  545,  applying  rule  in  hold- 
ing under  statutes  of  Ohio  tangible  personal  property  within  the  State 
iss taxable  there,  irrespective  of  owner's  residence;  Smith  v.  Farbenfabriken 
of  Elberfeld  Co.,  203  Fed.  483, 121  C.  C.  A.  598,  upholding  service  on  agent 
of  foreigner  in  patent  infringement  suit  as  within  provisions  and  meaning 
of  Federal  judicial  code;  United  States  v.  Southern  Ry.  Co.,  187  Fed.  211, 
applying  rule  in  construction  of  Federal  quarantine  statute  ior  trans- 
portation of  livestock;  United  States  v.  Ninety-nine  Diamonds,  139  Fed. 
965,  2  L.  R.  A.  (N.  S.)  185,  72  C.  C.  A.  9,  one  declaring  himself  owner  of 
imported  goods  is  guilty  of  offense  bnder  Comp.  Stats.  1901,  p.  1895,  where 
he  had  lien  on  goods  and  option  to  purchase  and  government  not  deprived 
of  duties ;  State  v.  McGraw,  13  Wash.  316,  43  Pac.  177,  construing  statutes 
relating  to  building  of  a  State  capitoL 
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Bights  of  patentee  are  wholly  derived  t^om  and  regulated  hy  the  patent 
laws  of  OongresB,  and  cannot  go  beyond  them. 

Approved  in  Dable  Grain  Shovel  Co.  v.  Flint,  137  U.  S.  43,  84  L.  Ed. 
620,  11  Snp.  Ct.  9,  holding  patentee's  rights  snbject  to  statutory  right 
of  purchaser  prior  to  patent  to  use  the  patented  article ;  Durham  v.  Sey- 
mour, 161  U.  S.  238,  40  L,  Ed.  684,  16  Sup.  Ct.  454,  and  Kirk  v.  United 
States,  163  U.  S.  66,  41  L.  Ed.  69,  16  Sup.  Ct.  913,  both  hol4ing  no  enforce- 
able proi)erty  right  in  invention  exists  before  patent  issued;  Rein  v.  Clay- 
ton, 37  Fed.  366,  3  L.  B.  A.  79,  denying  court's  jurisdiction  to  enjoin  in- 
fringement of  invention  before  patent  issued,  but  pending  application 
therefor. 

Use  of  patented  Improvement  in  equipment  of  foreign  vessel  entering  or 
leaving  a  United  States  port,  which  was  placed  upon  her  in  a  foreign  port 
and  authorized  by  her  country^i  laws  is  no  infringement  of  American  pat- 
entee's rights.  ^ 

Distinguished  in  Gardiner  v.  Howe,  2  Clif?.  464,  Fed.  Cas.  6219,  holding 
use  of  patented  article  by  American  vessel  on  the  high^seas  an  infringe- 
ment. 

Right  to  sell  or  use  imported  article  covered  by  domestic  patent.    Note, 
27  L.  B.  A.  (N.  S.)  686. 

19  How.  199-202,  16  Ii.  Ed.  624,  MOBDEOAI  v.  IJNDSAT. 

In  absence  of  final  decree  in  lower  court,  an  appellate  court  cannot  permit 
amendment  of  record  by  inserting  what  counsel  may  agree  upon  as  a  final  de- 
cree, in  order  to  support  Jurisdiction. 

Approved  in  The  Steam  Dredge  A,  229  Fed.  686,  upholding  decree  as 
final  based  on  consent  of  parties  finding  "all  the  material  allegations  of 
libels  as  true" ;  McCarthy  v.  Holtman,  19  App.  D.  C.  164,  in  suit  in  equity 
to  enforce  a  mechanic's  lien  a  decree  entered  by -consent  of  all  the  parties 
held  not  final  because  it  settled  nothing  as  to  real  issues  in  case;  Merrill 
V.  Petty,  16  Wall.  346,  21  L.  Ed.  601,  and  Dodd  v.  Una,  40  N.  J.  Eq.  713, 
6  Atl.  166,  both  holding  consent  could  not  confer  jurisdiction ;  Lee  v.  Kauf- 
man, 3  Hughes,  134,  Fed.  Cas.  8191,  holding  consent  of  counsel  could  not 
give  jurisdiction  where  jurisdiction  of  essence  of  the  proceeding. 

Circuit  Oourt  has  no  Jurisdiction  of  an  appeal  where  no  final  decree  was 
entered  in  the  District  Oourt;  but  if  it  has  taken  Jurisdiction  and  entered  Judg- 
ment on  the  merits,  Supreme  Court  will  reverse  Circuit  Court  decree  and  direct 
dismissal  of  original  appeal. 

Approved  in  Robinson  v.  Wilmington,  60  Fed.  471,  9  C.  C.  A.  84,  holding 
no  appeal  lies  from  interlocutory  order  dismissing  restraining  order  and 
denying  injunction;  Montgomery  v.  Anderson,  21  How.  388,  16  L.  Ed.  161, 
holding  decree  not  final  where  amount  to  be  awarded  depended  upon  other 
undetermined  claims;  The  Eddy,  6  Wall.  491,  18  L.  Ed.  488,  referring  to 
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prior  appeal  as  dismissed  because  no  final  decree  entered  in  District  Court ; 
Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  375,  25  L.  Ed.  204,  as  example 
of  reversing  Circuit  Court  decree  in  admiralty  with  directions  to  remove 
case  to  District  Court;  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  545, 
36  L.  Ed.  1083,  *13  Sup.  Ct.  172,  holding  decree  referring  question  of  value 
of  property  in  receiver's  hands  to  examiner  not  final;  McLean  v.  Clark, 
23  Fed.  862,  holding  overruling  of  demurrer  to  bill  in  equity  with  leave 
to  answer,  not  a  final  decree. 

Miscellaneous.  Cited  in  Stickney  v.  Wilt,  23  Wall.  163^,  23  L.  Ed.  54, 
as  instance  of  reversing  decree  and  remanding  case  with  directions. 

19  How.  202-211,  16  L.  Ed.  601,  COUSIN  v.  LABATTTT. 

Bills  of  exc^;»tion8  being  unknown  in  Louisiana  courts,  and  State  Supreme 
Court's  opinions  being  by  statute  a  part  of  the  record,  sach  opinions  will  b« 
examined  in  the  Federal  Supreme  Court  to  ascertain  the  questions  decided. 

Approved  in  Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  667,  20  L.  Ed. 
759,  treating  Louisiana  Supreme  Court's  opinion  as  part  of  the  record; 
Crossley  v.  New  Orleans,  108  U.  S.  105,  27  L.  Ed.  667,  2  Sup.  Ct.  300,  and 
Weatherby  v.  Bowie,  131  U.  S.  ccxv,  Appx.,  25  L.  Ed.  607,  where  Louisiana 
Supreme  Court's  opinion  examined  to  determine  whether  judgment  could 
be  reviewed;  Crescent  Livestock  Co.  v.  Butchers*  Union,  120  U.  S.  146,  30 
L.  Ed.  617,  7  Sup.  Ct.  474,  holding  Louisiana  Supreme  Court's  opinion 
examinable  to  determine  whether  authority  relied  on  wrongfully  disre- 
garded; New  Orleans  Water  Works  v.  Louisiana  Sugar  Co.,  125  U.  S.  27, 
31  L.  Ed.  611,  8  Sup.  Ct.  746,  holding  Louisiana  Supreme  Court's  opinion 
strictly  a  part  of  the  record.  Cited  also  in  Murdock  v.  Memphis,  20  Wall. 
633,  22  L.  Ed.  443,  holding,  since  court's  authority  no  longer  restricted  to 
consideration  of  errors  on  the  record,  State  court's  opinion  may  be  exam- 
ined; Gross  V.  United  States  Mortgage  Co.,  108  U.  S.  485,  27  L.  Ed.  798. 
2  Sup.  Ct.  944,  briefly  reviewing  cases,  holding  State  court's  opinion  exam- 
inable in  Supreme  Court  since  act  of  1867;  Moore  v.  Mississippi,  21  Wall. 
639,  22  L.  Ed.  654,  where,  on  appeal  from  Mississippi  court,  fecord  showed 
Federal  question  not  necessarily  involved,  court  looked  no  further;  Snell 
V.  Dwight,  121  Mass.  349,  holding  Massachusetts  Supreme  Court's  opinion 
not  part  of  the  record. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  B.  A.  799. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  331. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 

XJlnder  acts  of  1819  and  1822,  relating  to  certain  land  offices  in  Louisiana, 
the  register  and  receiver  had  power  to  direct  where  and  how  a  confirmation 
nnder  act  of  1812  should  be  located  and  surveyed,  and  to  adjust  conflicting 
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boundaries,  and  survey  under  their  certlflcate  constltated  good  title  against  the 
government,  and  prima  facie  title  against  all  persons,  unless  set  aside  at  gen- 
eral land  office. 

Approved  in  Teddlee  v.  McNeely,  104  La.  611,  29  South.  250,  holdings 
party  holding  lands  under  confirmation  of  grant  followed  by  survey  will 
be  protected  from  claim  under  receiver's  certificate  showing  entry  of  date 
subsequent  to  original  claim;  Smiley  v.  Sampson,  1  Neb.  72,  sustaining^ 
power  of  register  and  receivers  to  conclusively  determine  questions  within 
their  jurisdiction ;  Doe  v.  Higgins,  39  Ala.  22,  sustaining  authority  of  com- 
missioner of  general  land  office  to  revise  acts  of  subordinates. 

Distinguished  in  Tate  v.  Carney,  24  How.  361,  16  L.  £d.  695,  holdin 
.decision  of  register  and  receiver  upon  question  of  title,  not  conclusive. 


Approved  survey  under  certificate  of  confirmation  of  register  and  receiver 
of  land  office  is  prima  facie  evidence  of  title,  notwithstanding  supposed  vari- 
ance respecting  name  of  original  grantee. 

Approved  in  Tucker  v.  Burris,  13  La.  Ann.  615,  holding  it  unnecessary 
to  trace  title  to  original  claimant  where  confirmee's  existence  not  ques- 
tioned. 

Until  survey  under  certificate  issued  by  register  and  receiver  of  land  office, 
under  acts  of  Congress  relating  thereto,  and  approval  thereof,  government 
could  sell  same,  and  person  holding  patent  therefor  prior  to  sntih  survey  had 
paramount  title. 

Approved  in  Doe  v.  Higgins,  39  Ala.  19,  holding  confirmation  of  claim 
without  specification  of  boundaries  gave  no  title  to  any  particular  tract; 
Cannon  v.  White,  16  La.  Ann.  89,  holding  United  States  not  precluded 
from  disposing  of  land  not  designated  in  act  of  confirmation. 

Distinguished  in  dissenting  opinion  in  Dent  v.  Sigerson,  29  Mo.  516^ 
majority  holding  confirmation* by  Congress  did  not  relate  back  to  original 
Spanish  grant,  excluding  intermediate  grants. 

Miscellaneous.  Cited  in  Wilson  v.  Wall,  34  Ala.  305,  holding  title  to 
lands  purchased  from  a  Choctaw,  subject  to  equitable  titles  of  latter's  heirs, 
enforceable  in  equity. 

19  How.  211-224,  15  Ii.  Ed.  605,  HABTSHOBN  v.  DAY. 

Contract  by  applicant,  for  assignment  of  patent,  or  renewal  thereof,  before 
its  issuance,  is  valid. 

Approved  in  McRae  v.  Smart,  120  Tenn.  427,  114  S.  W.  732,  oral  assign- 
ment of  interest  in  a  patentable  invention  is  valid  and  may  be  specifically 
enforced;  Day  v.  Union  India  Rubber  Co.,  20  How.  218,  16  L.  Ed.  883, 
holding  person  for  whose  benefit  assignment  made  true  owner  of  renewed 
patent;  De  La  Vergne  Machine  Co.  v.  Featherstone,  147  XJ.  S.  228,  87 
L.  Ed.  145,  13  Sup.  Ct.  288,  holding  patent  issued  to  inventor,  "his  heirs 
or  assigns^"  after  his  death  inured  to  previous  assignee's  benefit;  Newell 
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*  V.  West,  13  Blatcbf .  117,  Fed.  Cas.  10,150,  holding  valid  an  assignment 
of  renewal  of  patent  by  inventor's  executrix  according  to  his  agreement; 
Prime  v.  Brandon  Mfg.  Co.,  16  Blatchf.  467,  463,\Fed.  Cas.  11,421,  holding 
patentee  bound  in  equity  by  agreemenrt  to  secure  extension  for  assignee, 
but  under  circumstances  court  refused  to  interfere;  Maurice  v.  Devol,  23 
W.  Va.  256,  holding  assignment  of  interest  in  invention  entitles  assignee 
to  interest  in  patent  when  obtained;  dissenting  opinion  in  Union  Mfg.  Co. 
v.  Lounsbury,  41.  N.  Y.  374,  majority  sustaining  recovery  of  royalty  from 
license  of  patent  and  renewal. 

Sale  of  expectancy  by  prospective  heir.    Note,  SS  L.  R.  A.  270. 

Validity  and  enforceability  of  assignment  of  expectancy.    Note,  24 
E.  R.  0.  770. 

Fftllure  of  aasignee  of  patent  to  f  erf  orm  one  of  the  covenants  entered  Into 
In  the  assignment,  e.  g.,  failure  to  pay  an  annuity  as  agreed,  is  no  ground  for 
patentee  to  rescind  assignment;  his  remedy  is  by  action  on  the  covenant. 

Approved  in*  dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  57, 
Ann.  Gas.  191SD,  880,  66  L.  Ed.  667»  32  Sup.  Ct.  364,  majority  holding 
that  act  of  defendant  in  selling  article  prohibited  by  license  restriction  con- 
stituted contributory  infringement  of  complainant's  patent;  Goodyear  v. 
Union  India  Rubber  Co.,  4  Blatchf.  69,  Fed.  Cas.  5586,  holding  Federal 
court  without  jurisdiction  to  enforce  covenants  by  licensee  of  patent, 
where  reversion  upon  breach  not  provided  for;  Day  v.  Stellman,  7 
Fed.  Cas.  269,  holding  grant  of  patent  rights  not  defeated  by  nonper- 
formance of  covenants  therein  provided  for;  White  v.  Lee,  3  Fed.  224; 
holding  failure  to  perform  covenant  did  not  work  forfeiture  of  patent 
license;  Mackaye  v.  Malloiy,  12  Fed.  330,  holding  title  not  revested  in 
author  by  breach  of  conditions  of  contract,  whereby  he  agreed  to  assign 
copyrights;  Rapp  v.  Kelling,  41  Fed.  792,  holding  assignment  not  forfeited 
by  breach  of  condition. 

Evidence  of  fraudulent  representations  in  procurement  of  contract  are  in- 
admissible to  impeach  it  at  law. 

Approved  in  Whitcomb  v.  Shultz,  223  Fed.  275,  138  C.  C.  A.  510,  if 
contract  is  obtained  by  fraud,  surety  is  released  from  his  guaranty  of 
performance  thereof  in  action  in  equity;  Hogg  v.  Maxwell,  218  Fed.  357, 
131  C.  C.  A.  502,  refusing  wife  right  to  sue  for  damages  at  law  because 
she  was  induced  to  sign  separation  agreement  by  husband's  false  repre- 
sentations as  to  his  income ;  Maine  Northwestern  Development  Co.  v.  North- 
em  Commercial  Co.,  213  Fed.  104,  stock  subscription  contract  may  b^ 
avoided  in  action  at  law  for  fraud  where  corporate  officer  executing  it 
acted  for  his  own  interests;  Standard  Portland  Cement  Corp.  v.  Evans, 
205  Fed.  4,  125  C.  C.  A.  1,  fraudulent  practice  in  obtaining  corporate 
officer's  consent  to  execution  of  notes  cannot  be  set  up  in  legal  action; 
Henderson  v.  Mound  Coal  Co.,  181  Fed.  491,  104  C.  C.  A.  235,  denying 
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admissibility  of  evidence  to  show  fraud  in  securing  bond  given  for  per- 
formance of  lease  in  legal  action;  Cook  v.  Foley,  152  Fed.  51,  81  C.  G.  A. 
237,  estimates  of  railroad  engineer  as  to  amount  of  work  done  by  con- 
tractor cannot  be  impeached  for  fraud  in  action  at  law;  Heck  v.  Missouri 
etc.  Ry.  Co.,  147  Fed.  781,  fact  that  plaintiff  induced  to  sign  release  by 
false  representations  as  to  its  contents  does  not  avoid  its  effect  as  defense 
at  law  where  it  was  signed  knowingly  and  for  consideration;  Stephenson 
V.  Supreme  Council  A.  L.  H.,  130  Fed.  492,  where  beneficiary  in  life  insur- 
ance certificate  after  death  of  insured  was  induced  )i>y  false  statements 
made  by  representatives  of  association  to  settle  claim,  remedy  is  in  equity; 
Birdsall  v.  Coon,  157  Mo.  App.  450,  139  S.  W.  247,  where  contract  inten- 
tionally misread  by  agent,  it  may  be  avoided  for  fraud  in  action  at  law; 
Broyles  v.  Alsher,  107  Mo.  App.  177,  80  S.  W.  705,  under  plea  of  non  est 
factum  to  action  on  note,  defendant  may  show  that  owing  to  his  illiteracy 
by  misreading  paper  to  him  he  signed  instrument  other  than  one  intended; 
George  v.  Tate,  102  U.  S.  571,  26  L.  Ed.  238,  State  y.  Jones,  131  Mo.  205, 
33. S.  W.  26,  and  Vandervelden  v.  Chicago  etc.  Ry.  Co.,  61  Fed.  56,  holding 
evidence  of  fraudulent  representations  to  induce  execution  of  instrument 
should  be  rejected  in  action  at  law;  Truman  v.  Lore,  14  Ohio  St.  155, 
holding  proof  of  undue  influence  no  ground  for  avoiding  deed  at  law; 
Knapp  V.  Thomas,  39  Ohio  St.  388,  48  Am.  B^.  469,  holding  pardon  not 
revocable  nor  impeachable  on  habeas  corpus  for  fraud. 

Distinguished  in  American  Sign  Co.  v.  Electro-Lens  Sign  Co.,  211  Fed. 
197,  198,  200,  failure  of  consideration  based  on  fraud  inducing  the  making 
of  the  contract  may  be  pleaded  in  action  at  law,  contract  not  being  under 
seal;  Such  v.  Bank  of  New  York,  127  Fed.  451,  holding  receipt  in  full, 
in  nature  of  release  but  not  under  seal,  may  be  avoided  at  law  in  Federal 
court  for  fraud,  inducing  the  settlement  pursuant  to  which  it  was  given, 
and  does  not  entitle  maker  to  resort  to  equity  for  its  cancellation-;  Southern 
Surety  Co.  v.  Baglin,  37  App.  D.  C.  22,  23,  reversing  judgment  for  granting 
motion  to  strike  out  evidence  of  fraud  where  defendant  was  induced  to 
execute  the  bond  by  fraudulent  conspiracy;  Rockwell  v.  Capital  Traction 
Co.,  25  App.  D.  C.  112,  fraud  in  procurement  may  be  pleaded  to  defeat 
operation  of  a  sealed  release  pleaded  in  bar  of  plaintiff's  action  at  law; 
Phillips  V.  Potter,  7  R.  I.  298,  82  Am.  Dec.  601,  admitting  plea  of  fraud 
in  procurement  of  bond. 

Fraua  In  the  execution  of  an  instrument  may  b^  Bet  up  to  impeacb  it  in  a 
court  of  law. 

Approved  in  Southern  Ry.  Co.  v.  Clark,  233  Fed.  905,  a  release  of  per- 
sonal injuries  under  seal  may  be  impeached  in  action  in  which  it  is  set 
up  by  proof  of  fraud  in  its  execution;  Drobney  v.  Lukens  Iron  &  Steel 
Co.,  204  Fed.  14,  122  C.  C.  A.  325,  signature  of  illiterate  widow  obtained 
to  release  on  misrepresentation  that  it  was  a  receipt  is  fraud  going  to 
execution;  Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  788,  117  C.  C.  A.  392, 
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mental  inoapacity  in  avoidance  of  a  release  may  be  pleaded  in  action  at 
law  where  it  goes  to  the  execution  thereof;  Mahr  v.  Union  Pac.  R.  Co.,  170 
Fed.  702,  703,  96  C.  C.  A.  19,  in  snit  for  damages,  where  plaintiff'  seeks 
to  avoid  settlement  and  release  oti  ground  of  mental  incapacity,  must 
tender  money  received  in  settlement;  De  Lamar  v.  Herdeley,  167  F^. 
531,  93  C.  C.  A.  239,  in  action  at  law  ^  release  may  be  avoided  for  fraud 
where  such  fraud  relates  to  its  execution;  Pacific  Mut.  Life  Ins.  Co.  v. 
Webb,  157  Fed.  156,  IS  Ann.  Oas.  752,  84  C.  C.  A.  603,  holding  certain 
statements  and  representations  made  by  insurance  company  to  secure 
release  of  claim  on  accident  insurance  policy  did  not  state  such  fraud 
as  would  avoid  release  at  law;  Hill  v.  Northern  Pac.  Ry.  Co.,  104  Fed.  757, 
holding  under  Rev.  Stats.,  §  914,  State  statute  permitting  equitable  issues 
to  be  litigated  at  law  is  not  applicable  to  Federal  courts ;  Perry  v.  M.  O'Neil 
&  Co.,  78  Ohio  St.  210,  85  N.  E.  44,  permitting  uniting  of  cause  of  action 
for  canceling  release  for  fraud  in  execution  and  cause  of  action  for  dam- 
ages for  injuries;  Vaillancourt  v.  Grand  Trunk  Ry.  Co.,  82  Vt.  424,  74 
Atl.«102,  where  alleged  fraud  goes  to  legal  existence  of  release,  parol  evi- 
dence r^  admissible  though  instrument  under  seal;  Girard  v.  St.  Louis 
Car  Wheel  Co.,  123  Mo.  369,  46  Am.  St.  Bep.  661,  25  L.  R.  A.  516,  27  S.  W. 
650,  holding  that  reply  that  release  pleaded  was  fraudulently  obtained 
while  plaintiff  incapable  of  assent  sufficient  in  action  at  law;  Philadelphia 
etc.  R.  R.  Co.  V.  Trimble,  10  Wall.  383,  19  L.  Ed.  953,  where  patentee  per- 
mitted to  show  nullity  of  assignment  by  him;  Bunnel  v.  Stoddard,  4  Fed. 
Cas.  679,  holding  fraud  in  execution  only  cognizable  in  law;  dissenting 
opinion  in  Och  v.  Missouri  etc.  Ry.  Co.,  130  Mo.  70,  86  L.  R.  A.  455,  31 
S.  W.  974,  majority  holding  under  facts  of  the  pa^e  fraud  was  in  the 
procurement,  not  in  the  execution;  Sanford  v.  Royal' Ins.  Co.,  11  Wash.  662, 
40  Pac.  611,  holding  proof  of  fraud  based  on  misrepresentations  admissible 
at  law  under  code  system  to  avoid  release. 

Distinguished  as  to  facts  in  Och  v.  Missouri  etc.  Ry.  Co.,  130  Mo.  41, 
86  L.  B.  A.  446,  31  S.  W.  965,  holding,  where  release  obtained  by  fraudu- 
lent statements  of  extent  of  plaintiff's  injuries,  fraud  was  in  the  pro- 
curement. 

Jurisdiction  of  fraud  regarding  deed.    Note,  8  Am.  Dec.  748. 
Deed,  when  can  be  avoided  at  law  for  fraud.    Note,  55  Am.  Dec  412. 
Fraud  which  will  avoid  deed  at  law.    Note,  93  Am.  Dec.  596,  597,  598. 
Respective  jurisdiction  of  law  and  equity  to  avoid  release  for  fraud. 
Note,  IS  Ann.  Oaa.  757. 

Oourt  of  law  will  not  adjudge  a  contract  void  for  fraud  In  the  considera- 
tion, where  the  proceeding  will  affect  rights  of  third  persons  not  before  the 
court;  the  proper  tribunal  is  chancery,  which  would  require  such  third  persons 
to 'be  made  parties  and  suitably  protect  their  rights. 

Approved  in  Refers  v.  yirginia-Cai:olina  etc.  Co.,  149  Fed.  13,  78 
C.  C.  A.  615,  applying  rule  in  action  for  fraud  based  on  scheme  to  pre- 
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vent  exercise  by  plaintiff  of  options  for  purchase  of  lands;  Levin  y. 
Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  award  of.  arbitrators  fixing  loss 
on  fire  policy  not  impeachable  at  law;  Hill  v.  Northern  Pac.  Ry.  Co.,  113 
Ped.  917,  51  C.  C.  A.  544,  holding,  under  Rev.  Stats.,  §  914,  State  sUtute, 
permitting  equitable  issues  to  be  litigated  at  law,  is  not  applicable  to 
Federal  courts;  Papke  v.  G.  H.  Ha|nmorid  Co.,  192  111.  638,  61  N.  E.  913, 
holding  in  action  at  law  for  damages  for  personal  injury,  where  release 
is  introduced  by  defendant,  fraud,  consisting  of  false  representations  as 
to  nature  and  value  of  consideration  upon  which  it  was  based,  cannot  be 
considered;  Cameron  v.  Estabrooks,  73  Vt.  75,  50  Atl.  638,  where  in  action 
for  board  there  was  admitted  writing  relating  to  contract  of  employment 
at  twenty  dollars  per  month,  less  board,  other  party  may  testify  that 
he  was  unable  to  read  writing  and  first  p^rty  read  it  to  him  as  for  twenty 
dollars  and  board. 

Distinguished  in  Loftis  v.  Marshall,  134  Cal.  396,  66  Pac.  571,  holding 
where  one  of  defendants  in  ejectment  was  admittedly  in  possession^  ab- 
sence of  such  possession  was  only  fact  adjudicated,  and  judgment  was 
not  conclusive  as  to  title  in  action  by  ejectment  plaintiff  to  quiet  title 
against  defendant  not  in  possession. 

Miscellaneous.  Cited  in  Day  v.  Union  India  Rubber  Co.,  20  How.  217, 
218,  15  L.  Ed.  883,  reaffirming  all  points  decided  in  controversy  concerning 
same  transactions;  Wallace  v.  Harris,  32  Mich.  392,  discussing  equity 
jurisdiction. 

19  How.  224-239,  15  L.  Ed.  626,  SIiATEB  Y.  EMEBSON. 

Completion  of  bridge  work  agreed  to  be  performed  for  a  railroad  company 
prior  to  a  certain  day  held  to  be  a  condition  precedent  to  the  giving  of  notes 
payable  in  six  months,  agreed  to  be  given  therefor;  the  two  covenants  were 
dependent  and  not  independent. 

Approved  in  Peasley  v.  Noble,  17  Idaho,  694,  134  Am.  St,  Bep.  270,  27 
L.  B.  A.  (N.  S.)  216,  107  Pac.  404,  in  conditional  sale  of  personal  prop- 
erty, in  order  to  invoke  forfeiture  for  failure  to  pay  installment  when 
due,  demand  is  necessary;  Collins  v.  Amiss,  159  Ind.  596,  65  N.  E.  907, 
holding  in  action  for  first  installment  due  on  contract,  complaint  not 
alleging  performance  of  conditions  precedent  is  defective;  Sunshine  Cloak 
&  Suit  Co.  V.  Roquette  Bros.,  30  N.  D.  153,  152  N.  W.  363,  where  time 
is  of  the  essence  of  the  contract  stipulations  relating  to  it  held  conditions 
precedent;  Grown  v.  Taylor,  23  N.  D.  476,  137  N.  W.  453,  donation  or 
dedication  of  tract  of  land  must  be  accepted  before  it  is  effective;  Jones 
V.  United  States,  96  U.  S.  28,  24  L.  Ed.  646,  holding  vendee  not  required 
to  accept  goods  agreed  to  be  furnished  by  certain  day  unless  then  de- 
livered ;  Cincinnati  etc.  R.  R.  Co.  v.  Bensley,  51  Fed.  742,  19  L.  R.  A.  800, 
2  C.  C.  A.  480,  holding  action  not  maintainable  on  agreement  to  pay  upon 
erection  of  certain  building  within  specified  time;  Persinger  v.  Bevill, 
31  Fla.  369, 12  South.  368,  and  Jordan  v.  Newton,  116  Mich.  698,  74  N.  W. 
132y  denying  liability  upon  contract  for  railroad  construction  not  ful* 
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filled  within  time  specified;  Coos  Bay  B.  R.  Co.  v.  Nosier,  30  Or.  554, 
48  Pac.  363/  holding  agreed  proportions  of  subsidy  earned  according  as 
railroad  completed  or  not  within  specified  times  to  points  designated. 

Performance  and  acceptance  sabsequent  to  specified  time  of  a  contract  of 
which  time  is  of  the  essence  will  authorize  a  recovery  on  a  quantum  meruit. 

Approved  in  Emerson  y.  Slater,  22  How.  37,  16  L.  Ed.  863>  holding,|  upon 
failure  to  show  completion  within  specified  time,  party  Could  proceed  upon 
the  common  counts;  Dermott  v.  Jones,  23  How.  234,  16  L.  Ed.  448,  hold- 
ing party  entitled  to  recover  on  a  quantum  meruit,  but  not  on  the  special 
contract. 

Modified  in  Cincinnati  etc.  R.  R.  Co.  y.  Bensley,  51  Fed.  743, 19  L.  R.  A. 
800,  2  C.  C.  A.  480,  where  contract  was  to  pay  for  benefits  to  accrue  upon 
erection  of  improvements  on  neighboring  land  within  specified  time. 

Bight   to   rescind   or   abandon   contract   for   other  party's   default. 
Note,  80  L.  R.  A.  43. 

19  How.  239-241,  15  L.  Ed.  625,  SCHUOHABDT  v.  BABBIDOE. , 

Admiralty  courts  have  no  Jurisdiction  to  foreclose  a  mortgage,  or  to  en- 
fprce  the  payment  thereof;  and  a  libel  to  subject  the  proceeds  of  a  vessel  sold 
under  admiralty  decree  to  the  satisfaction  of  a  mortgage  thereon  cannot  be 
sustained. 

Approved  in  The  Ship  Sailor  Prince,  1  Ben.  467,  Fed.  Cas.  12,219,  hold- 
ing assignee  of  mortgage  on  ship  cannot  file  libel  on  the  proceeds;  Srodcs 
V.  The  Collier,  22  Fed.  Cas.  1020,  holding  mortgagee  can  proceed  only 
against  the  remnants  after  admiralty  liens  satisfied;  Britton  v.  The  Ven- 
ture, 21  Fed.  928,  dismissing  libel  founded  on  a  mortgage;  dissenting 
opinion  in  The  Lottawanna,  21  Wall.  608,  22  L.  Ed.  672,  majority  holding 
unforeclosed  mortgages  might  be  satisfied  out  of  surplus  proceeds  on 
petition. 

Distinguished  in  The  Grand  Republic,  10  Fed.  399,  where  mortgagee 
of  collided  vessel  joined  as  colibelant  with  owners  against  offending  vessel. 

Mortgagees  of  a  yessel  libeled  may  protect  their  rights  by  appearing  as 
claimants  to  the  libels;  or,  upon  sale  of  the  vessel,  by  petition,  claiming  an 
interest  in  the  fond  in  the  registry,  such  application  by. petition  being  fre- 
quently entertained  where  suit  in  admiralty  is  inadmissible. 

Approved  in  The  Rupert  City,  213  Fed.  266,  after  satisfying  maritime 
liens,  court  will  direct  payment  of  surplus  to  satisfy  mortgage;  The 
LfOttawanna,  21  Wall.  582,  22  L.  Ed.  664,  applying  surplus  proceeds  to 
satisfaction  of  mortgage  upon  petition  therefor;  The  J.  E.  Rumbell,  148 
U.  S.  15,  87  L.  Ed.  348,  13  Sup.  Ct.  501,  sustaining  court's  jurisdiction  to 
pass  upon  mortgagee's  claim  upon  petition  against  surplus  proceeds;  The 
Illinois,  2  Flipp.  432,  Fed.  Cas.  7005,  permitting  change  by  amendment 
of  mortgagee's  pleading  to  answer  and  claim  as  owner  sub  modo  or  ipeti- 

IV— 75 
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tion ;  The  Island  City,  1  Low.  380,  Fed.  Gas.  7109,  holding  admiralty  court 
conld  distribute  surplus  proceeds  according  to  rights  of  parties;  The 
Martha  Washington,  3  Ware,  251,  Fed.  Gas.  9148,  dismissing  libel  for 
possession,  founded  on  a  mortgage;  Adams  v.  The  Wyoming,  1  Fed.  Gas. 
162,  holding  mortgagee  entitled  to  file  petition  in  case  of  remnants  and 
surplus  for  payment  as  against  owner;  Bartlette  v.  The  Viola,  2  Fed. 
Gas.  984,  applying  fund  in  registry  to  satisfaction  of  mortgage;  Petrie 
V.  Goal  Bluff,  No.  2,  3  Fed.  533,  where  parties  having  claims  by  State 
law  only,  filed  petitions  under  forty-third  admiralty  rule;  The  Grand 
Republic,  10  P§d.  400,  holding  mortgagee  can  intervene  before  or  after 
^sale  to  protect  his  interest  in  res,  jurisdiction  of  which  is  already  other- 
wise acquired;  The  E.  V.  Mundy,  22  Fed.  174,  holding  admiralty  court 
c^n  distribute  surplus  in  its  registry  to  all  who  can  show  a  vested  interest 
therein;  Miller  v.  The  Peerless,  45  Fed.  493,  sustaining  juris<^iction  to  de- 
termine respective '  rights  of  mortgagor  and  mortgagee  in  surplus  in  the 
registry;  The  Templar,  59  Fed.  208,  where  claims  paid  out  of  surplus  in 
the  registry,  as  against  only  the  objection  of  minority  owners;  The  Katie 
O'Neil,  65  Fed.  113,  holding  court  could  pass  upon  claims  based  upon 
mortgages  and  order  them  paid  out  of  surplus  funds  in  its  registry ;  The 
H.  N.  Emilie,  70  Fed.  511,  holding  mortgagee  could  intervene  to  resist 
libelant's  Hens;  The  Elmbank,  72  Fed.  611,  holding  court  could  determi&e 
respective  rights  of  libelant's  assignees  in  fund  recovered  and  paid  into, 
court;  The  Willamette  Valley,  76  Fed.  841,  843,  indicating  necessary 
qualities  of  claims  for  application  of  the  rule  and  fully  discussing  the 
principal. 

Distinguished  in  The  Lottawanna,  20  Wall.  223,  22  L.  IKL  264,  denying 
court's  authority  to  distribute  surplus  proceeds  among  owner's  creditors 
without  supplemental  suit. 

Admiralty  jurisdiction  of  contracts.    Note,  66  K  R.  A.  234. 

19  How.   241-246, .  15  I*.  Ed.   612,  THE   NEW  YORK  9t  VA.   a  8.   OO.  ▼. 
CAU3EEW00D. 

Since  neither  rain,  darkness  of  night,  absence  of  a  light  from  a  barge  or 
sailing  vessel,  nor  fact  that  steamer  was  well  manned  and  conducted  with  cau- 
tion excuses  steamer  for  colliding  with  either  of  tbe  former  at  anchor  or  sail- 
ing in  a  thoroughfare  out  of  steamer's  usual  track,  such  a  steamer  is  in  fault 
for  collision  on  dark,  rainy  night  with  schooner  carrying  inefficient  light  bat 
keeping  carefully  to  its  own  side  of  the  river. 

Approved  in  Island  Transp.  Co.  v.  Seattle,  205  Fed.  994,  moving  vessel 
colliding  with  vessel  moored  where  she  has  right  to  be  has  no  presumption 
of  negligence  to  overcome  to  avoid  liability;  The  Merrill  C.  Hart,  162 
Fed.  375,  collision  on  anchorage  grounds  in  Hudson  River  between  yacht 
going  down  and  schooner  in  tow  coming  up  held  due  to  fault  of  both  on 
the  evidence ;  The  Pilot  Boy,  115  Fed.  875,  53  C.  C.  A.  329,  holding  steamer 
colliding  with  schooner  not  at  fault  where  latter  changed  course;  The 
Clarita,  23  Wall.  14,  23  L.  Ed.  149,  where  collided  schooner  lay  at  anchor 
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with  light  displayed;  Pope  y.  The  R.  B.  Forbes,  1  Cliff.  343,  Fed.  Cas. 
11,275,  where  schooner  injured  in  collision  with  steamer  and  tow  through 
latter's  negligence;  Amoskeag  Mfg.  Co.  v.  The  John  Adams,  1  Cliff.  413, 
Fed.  Cas.  338,  holding  burden  of  proof  is  on  steamer  which  collided  with 
ship  properly  moored  in  proper  place;  Hall  v.  Little,  2  Flipp.  161,  Fed. 
Cas.  5939,  holding  moving  steamer  liable  for  collision  with  stationary 
raft,  notwithstanding  current  was  uncontrollable;  Judd  Co.  v..  The 
Steamer  Java,  1  Holmes,  17,  Fed.  Cas.  7559,  holding  steamer  which  chose 
an  unusual  in  preference  to  a  usual  course,  liable  for  disaster;  The 
Steamship  Oregon,  14  Sawy.  447,  43  Fed.  66,  holding  collision  on  river 
attributable  to  steamer's  conduct  whose  pilot  knew  the  custom  of  vessels 
to  anchor  there  at  night;  Lonan  v.  The  C.  H.  Northram,  15  Fed.  Cas.  799, 
holding  steamer  prima  facie  in  fault  for  collision  with  schooner;  The 
Drew,  35  Fed.  792,  holding  steamer  blamable  for  proceeding  rapidly  out 
of  her  usual  course  on  stormy  night  near  well-known  anchorage  ground; 
The  State  of  California,  49  Fed.  174,  1  C.  C.  A.  224,  holdii^  steamer  re- 
sponsible for  failing  to  slow  down  after  sighting  barkentine  though  latter 
without  sufficient  lights;  The  St.  Nicholas,  49  Fed.  680,  holding  river 
passenger  steamboat  negligent  for  approaching  bridge  at  night  so  swiftly 
as  to  be  beyond  control;  The  Buffalo,  50  Fed.  631,  holding  steamer  liable 
for  collision  in  fog  with  schooner  anchored^n  customary  anchorage  and 
properly  ringing  her  bell;  The  Aller,  59  Fed.>iP2,  and  s.  c,  when  in  Cir- 
cuit Court  of  Appeals,  73  Fed.  877,  20  C.  C.  A.  79,  holding  steamer  liable 
for  colliding  with  bark  on  anchorage  ground;  The  D.  H.  Miller,  76  Fed. 
878,  holding  moving  steamer  liable  for  collision  with  anchored  dredge; 
The  Michigan,  52  Fed.  505,  holding  moving  vessel  prima  facie  liable  for 
collision  with  vessel  properly  moored  in  proper  place. 

Distinguished  in  The  Isaac  Bell,  9  Fed.  845,  where  collided  schooner 
was  anchored  at  night  in  navigable  part  of  river  without  in  any  way 
indicating  her  position;  The  \Vest6eld,  38  Fed.  367,  where  colliding 
steamer  was  pursuing  her  usual  course  and  place  of  collision  not  a  custom- 
ary anchorage. 

• 

Obligation  rests  upon  all  venels  found  in  the  aTenoM  of  oomi^eree  to  em- 
ploy active  diligence  to  avoid  colliaionfl. 

Approved  in  The  James  M.  Thompson,  12  Fed.  191,  holding  active  dili- 
gence should  have  been  observed  and  prompt  signals  given  in  navigating 
small,  crowded  stream ;  The  Bowden,  78  Fed.  652,  24  C.  C.  A.  267,  holding 
steamer  without  steam  up,  in  narrow,  frequented  channel,  in  fault  for  not 
maintaining  a  lookout. 

Miscellaneous.  Cited  in  Jackson  v.  The  Magnolia,  20  .How.  299,  15 
L.  Ed.  911,  and  The  Steamboat  Cheeseman  v.  Two  Feny-Boats,  2  Bohd, 
368,  Fed.  Cas.  2633,  as  instances  of  admiralty  jurisdiction  above  tide 
water;  Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21  How.  211,  16  L.  £d.  76» 
as  instance  of  action  against  corporation  for  damages  for  tort. 
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19  How.  246-262,  15  L.  Ed.  570,  WILLIAMS  Y.  HILL. 

Beal  property  conyeyed  In  deed  of  tmst  cannot  be  letalned  m  aecnilty  for 
8i^b8e<inent  advances  in  absence  of  stipulations  in  deed  to  that  effect,  either 
nnder  parol  agreement,  because  contrary  to  statute  of  frauds,  or  as  a  deposit 
of  title  deeds. 

Approved  in  Irwin  v.  Hubbard,  49  Ind.  354,  19  Am.  Rep.  682,  reviewing 
cases,  holding  a  parol  agreement  to  change  a  mortgage  within  the  statute 
of  frauds ;  Bloomfield  State  Bank  v.  Miller,  55  Neb.  253,  70  Am.  St.  Rep. 
888,  44  L.  R.  A.  891,  75  N.  W.  372,  holding  mortgage  by  deposit  of  title 
deeds  not  effective  in  Nebraska.  ^ 

Applicability  of  statute  of  frauds  to  oral  agreement  to  mortgage  land. 
Note,  6  Ann.  Oaa.  46. 

In  Alabama,  tlie  adverse  claimant  of  property  attacbed  at  creditor's  suit 
must  prove  the  bona  fides  of  his  claim  if  derived  from  the  debtor  after  origin 
of  creditor's  demand,  and  evidence  capable  of  being  manufactured  by  the 
debtor  is  inadmissible  to  prove  such  bona  fides. 

Approved  in  Mutual  Reserve  etc.  Assn.  v.  Phelps,  190  U.  S.  159,  47 
L.  Ed.  995,  23  Sup.  Ct.  710,  holding  proceeding  for  appointment  of  re- 
ceiver, based  on  judgment  against  corporation  obtained  by  service  of 
summons  on  insurance  commissioner,  may  be  commenced  by  filing  sup- 
plemental petition. 

Miscellaneous.  Cited  in  Central  Trust  Co.  v.  Chicago  eto.  R.  Co.,  224  Fed. 
708,  140  C.  C.  A.  246,  to  show  analogy  between  supplementary  proceedings 
and  appointment  of  a  receiver  for  the  benefit  of  certain  creditors;  Pope  v. 
The  R.  B.  Forbes,  1  Cliff.  343,  Fed.  Cas.  U,276,  instead  of  The  Steamer 
Roanoke,  19  How.  241,  15  L.  Ed.  612. 

19  How.  262-263,  15  L.  Ed.  614,  BEUi  V.  HEABNE. 

Patent  erroneously  issued  and  forwarded  to  register  of  land  offlee  in  name 
of  applicant's  brother,  throuid  register's  mistake  in  making  return  of  dupli- 
cate certificate  of  purchase  in  wrong  name,  was  properly  recalled  and  can- 
celed and  ^iproper  one  issued. 

Approved  in  Garfield  v.  United  States,  31  App.'  D.  C.  344,  where  patent 
issued  hy  mistake  of  clerk.  Secretary  of  Interior  may  correct  same  before 
patent  passes  out  of  his  possession;  Cassidy  v.  St.  Joseph,  247  Mo.  205, 
152  S.  W.  309,  omission  of  word  "vexations"  from  afiidavit  on  appeal  were 
clerical  error,  which  may  be  amended;  Marsh  v.  Nichols,  128  U.  S.  614, 
32  L.  Ed.  642,  9  Sup.  Ct.  171,  holding  accidentally  omitted  signature  of 
Secretary  of  Interior  to  letters  patent  may  be  subsequently  supplied  by 
his  successor;  Cragin  v.  Powell,  128  U.  S.  698,  82  L.  Ed.  568,  9  Sup.  Ct. 
206,  sustaining  authority  of  commissioner  or  general  land  office  to  coiTect 
surveys  of  public  lands;  Pengra  v.  Munz,  12  Sawy.  239..  29  Fed.  835, 
holding  department  had  power  to  correct  erroneous  certification  of  a 
particular  tract  to  the  State  under  a  swamp-land  grant;  United  States 
v.  Hendricks,  26  Fed.  Cas.  263,  holding  commissioner  of  general  land 
office  could  order  further  examination  upon  return  of  survey  showing 


1189  RICHARDSON  y.  BOSTON.  19  How.  263-271 

tract  contained  more  than  quantity  confirmed;  United  States  v.  Steener- 
son,  50  Fed.  509,  1  C.  C.  A.  552,  holding  commissioner  of  general  land 
office  could  cancel  a  pre-emption  entry  for  fraud;  United  States  ▼.  Brad- 
dock,  50  Fed.  673,  holding  no  title  passed  to  applicant  where  land  with- 
drawn hy  commissioner  from  entry  or  filing;  American  Mtg.  Co.  v. 
Hopper,  64  Fed.  555,  12  C.  C.  A.  293,  and  Diller  v.  Hawley,  81  Fed.  653, 
26  C.  C.  A.  514,  holding  Land  Department  can  cancel  entry  for  fraud  any 
time  hefore  patent  accepted;  Phillips  v.  Sherman,  36  Ala.  194,  holding 
commissioner  of  general  land  office  had  authority  to  revoke  an  erroneously 
issued  patent  before  delivery;  Doe  v.  Hi^ns,  39  Ala.  22,  sustaining 
commissioner's  power  to  annul  survey,  and  patent"  certifi:cate8 ;  Gaines  v. 
Hale,  26  Ark.  194,  where  certificate  of  entry  canceled  by  order  of  Secre- 
tary of  the  Interior;  Swigart  v.  Walker,  49  Kan.  104,  30  Pac.  163,  sus- 
taining commissioner's  authority  to  cancel  final  homestead  receipt  before 
patent  isued ;  Vantongren  v.  Hefferan,  5  Dak.  Ter.  199,  200,  38  N.  W.  61, 
62,  holdii^  Land  Department  has  jurisdiction  to  exclusion  of  courts  over 
questions  of  title  until  patent  issued. 

Distinguished  in  Le  Roy  v.  Clayton,  2  Sawy.  502,  Fed.  Cas.  8268,  hold- 
ing patent  could  not  be  canceled  after  it  was  signed  and  sealed  without 
patentee's  consent;  Marsh  v.*  Nichols,  15  Fed.  917,  affirmed  in  128  U.  S. 
614,  32  L.  Ed.  542,  9  Sup.  Ct.  171,  holding  Secretary  of  Interior  could 
not  supply  omitted  signature  of  his  predecessor  to  letters  patent;  Miller 
v.  Donahue,  96  Wis.  505,  506,  71  N.  W.  903,  holding  patent  issued  for 
wrong  tract  could  not  be  canceled  after  rights  of  subsequent  purchaser 
accrued. 

Patent  issued  in  wcong  name  an4  subsequently  canceled  without  having 
been  delivered  to  person  named  therein  gave  no  title,  and  did  not  affect  the 
real  applicant's  title  under  subsequently  properly  issued  patent. 

Approved  in  Phillips  v.  Sherman,  36  Ala.  194,  holding  erroneously  is- 
sued patent,  revoked  before  delivery,  did  not  afifect  subsequent  patentee's 
title.  See,  also,  David  v.  Rickabaugh,  32  Iowa,  544,  546,  holding  issue  of 
patents  in  another's  name  to  holder  ^ f  certificates  did  not  impair  latter's 
equitable  title. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  582. 

19  How.  263-271,  15  L,  Ed.  689,  BIOHABDSON  ▼.  BOSTON. 

The  plea  of  the  general  issue  in  action  of  trespass  does  not  necessarily  put 
the  title  in  issue,  and,  therefore,  the  Judgment  is  not  necessarily  an  estoppel  in 
another  action;  but  it  to  admissible  as  prima  facie  evidence. 

Approved  in  Campbell  v.  Rankin,  2  Mont.  370,  holding  former  judgment, 
where  several  questions  of  fact  were  in  issue,  not  conchisive  of  any  of 
them  in  subsequent  action;  dissenting  opinion  in  Clark  v.  Dower,  67 
W.  Va.  308,  68  S.  E.  372,  majority  holding  in  action  of  trespass  quare 
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clausum  fregit,  defendant  may  nnder  general  issue  favor  want  of  title  or 
right  to  possession  in  plaintiff. 

Former  judgment  as  bar  or  estoppel.    Note,  26  Am.  Dec.  610. 

What  facts  are  not  res  judicata  though  apparently  found  by  court. 
Note,  96  Am.  Dec.  782. 

It  Is  the  court's  dujty  to  direct  a  yerdict  only  where  there  ia  no  evidence 
whatever  to  prove  a  party's  averments;  hut  any  evidence  tending  to  support 
them  must  he  submitted  to  the  jury  with  proper  instructions. 

Approved  in  Carmody  v.  Simpson-Sullivan  Co.,  44  App.  D.  C.  44,  sus- 
taining ruling  of  lower  court  in  refusing  to  receive  record  because  it  did 
not  show  what  points  were  determined  by  jury;  Merrick  v.  Giddings,  1 
Mackey  (D.  C.)y  397,  an  instruction  to  jury  to  find  for  defendant  *on  the 
whole  evidence  permits  every  conclusion  jury  might  fairly  infer  from  such 
evidence;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal 
etc.  Co.,  164  Fed.  674,  83  C.  C.  A.  431,  majority  sustaining  verdict  where 
record  on  appeal  does  not  clearly  show  where  jury's  finding  contrary  to 
instruction  of  court;  New  York  Central  etc.  R.  R.  Co.  v.  Fraloff,  100  U.  S. 
27,  25  L.  Ed.  683,  holding  peremptory  instructions  for  verdict  properly 
refused  where  evidence  conflicting ;  Merrick'  v.  Giddings,  116  U.  S.  306, 
29  L.  Ed.  404,  6  Sup.  Ct.  66,  testing  peremptory  instruction  for  verdict 
by  rules  applicable  to  demurrer  to  evidence;  Bayly  v.  London  etc.  Ins. 
Co.,  2  Fed.  Cas.  1088,  holding,  where  evidence  conflicting,  court  cannot 
grant  new  trial  because  verdict  not  what  judge  would  have  found;  Maas 
V.  White,  37  Mich.  130,  holding  plaintiffs  entitled  to  have  conflicting 
evidence  upon  nature  of  the  agreement  in  question,  go  to  the  juiy;  Lock- 
hart  V.  Wills,  9  N.  M.  266,  60  Pac.  319,  holding  direction  of  verdict  en-or, 
where  evidence  upon  questions  of  abandonment  of  mining  claim  con- 
flicting; dissenting  opinion  in  St.  Louis  etc.  R.  R.  Co.  v.  Whittle,  74  Fed. 
312,  20  C.  C.  A.  196,  majority  holding,  upon  evidence  of  contributory  neg- 
ligence, verdict  for  plaintiff  should  have  been  directed. 

tPuhlic  officers  of  a  town  cannot  appropriate  ttde-lands  to  use  of  its  ih- 
liahitants  in  the  form  of  ways  or  roads. 

Approved  in  Boston  v.  Richardson,  106  Mass.  366,  holding  town  could 
not  establish  highway  on  landing  place  below  high-water  mark  without 
legislative  authority. 

Bight  of  puhlic  navigation  hetween  high  and  low  water  mark  in  Mas- 
sachusetts is  defeasihle  at  any  time  by  owner  of  snhjacent  land. 

Approved  in  Shively  v.  Bowiby,  162  U.  S.  19,  38  L.  Ed.  338,  14  Sup.  Ct. 
666,  reviewing  doctrine  prevailing  in  different  Stated  respecting  ownership 
of  tide-lands. 

Title  to  land  between  high  and  low  water  mark.    Note^  46  L.  R.  A. 
242. 
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Olty  may  extend  its  street  to  low-water  mark  and  deprive  adjolninic 
riparian  owners  of  use  of  space  between  tbeir  wbarres  as  a  dock. 

Approved  in  Boston  v.  Richardson,  13  Allen,  152,  holding  Federal  court 
did  not  determine  question  of  ownership  of  flats  at  end  of  street.  See 
also  note  to  11  Am.  Dec.  168. 

Distinguished  in  Backus  v.  Detroit,  49  H^ich.  116,  48  Am.  Rep.  452,  13 
N;  W.  382,  discussing  and  sustaining  city's  right  to  build  wharf  at  end  of 
street  abutting  on  stream. 

Ownership  of  riparian  owner  to  threa)d  of  stream.    Note,  28  E.  B.  0. 
185. 

City's  right  to  make  drains  does  not  include  a  rig&t  to  create  a  nuisance, 
public  or  priyate. 

Approved  in  Marcus  Sayre  Co.  v.  Newark,  60  N.  J.  Eq.  379,  88  Am.  St. 
Bep.  637,  45  Atl.  985,  holding  city  liable  to  riparian  owner  for  damages 
caused  by  negligent  construction  of  sewer  which  empties  into  river;  Car- 
michael  v.  Texarkana,  94  Fed.  572,  holding  city's  right  to  lay  out  sewers 
did  not  include  right  to  create  a  nuisance;  Haskell  v.  New  Bedford,  108 
Mass.  215,  216,  holding  filling  of  plaintiff's  dock  with  offensive  matter 
from  public  sewer  constituted  special  actionable  injury;  Brayton  v.  Fall 
River,  113  Mass.  227,  18  Am.  Bep.  473,  Peck  v.  Michigan  City,  149  Ind. 
673,  49  N.  E.  801,  and  Clark  v.  Peckham,  9  R.  i.  469,  472,  holding  action 
maintainable  for  obstruction  of  access  to  plaintiff's  dock  or  wharf  by  dis- 
charge from  eity  drains;  Hill  v.  Boston,  122  Mass.  370,  23  Am.  Bep.  357, 
holding  city  not  liable  for  injuries  to  pupil  caused  by  unsafe  condition  of 
schoolhouse  staircase. 

Municipal  duty  and  liability  as  to  drainage.    Note,  61  L.  B.  A.  678. 

Locality  of  places  referred  to  in  entry  in  town  records,  at  time  it  was 
made,  and  tbe  question  wbetber  certain  city  drains  injure  plaintiff's  property, 
are  for  the  Jury  to  decide. 

Cited  and  principle  applied  in  McNamee  v.  Hunt,  87  Fed.  301,  30  C.  C.  A. 
653,  reviewing  cases,  holding  question  whether  defendant  contracted  for 
excavation  with  knowledge  of  necessity  for  blasting,  was  for  the  jury; 
dissenting  opinion  in  Smith  v.  Sac  County,  11  Wall.  161,  20  L.  Ed.  109, 
majority  affirming  judgment  for  defendant  upon  findings  of  facts  consti- 
tuting fraud. 

Miscellaneous.  Cited  in  Richardson  v.  Boston,  24  How.  192,  16  L.  Ed. 
627,  stating  leading  case  and  referring  to  it  as  growing  out  of  same  con- 
troversy. 

10  How.  271-270,  15  I..  Ed.  683,  HIPP  Y.  BABI|r. 

Suits  are  not  maintainable  in  equity  wherever  a  plain,  adequate  and  com- 
jjilete  remedy  may  be  bad  at  law;  thereforoi  a  court  of  equity  will  not  enter- 
tain a  suit  to  establidi  a  legal  title. 
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Approved  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  519,  following  rule; 
Willis  V.  O'Connell,  231  Fed.  1016,  denying  injunction  against  publication 
of  libel ;  Watson  v.  Huntington,  215  Fed.  476,  131  C.  C.  A.  520,  denying 
right  of  stockholder  to  maintain  suit  in  equity  to  recover  amount  he  paid 
for  his  stock;  South  Penn  Oil  Co.  v.  Miller,  175  Fed.  736,  99  C.  C.  A.  305, 
reversing  decree  adjudicating  lights  under  conflicting  oil  lec^ee;  Mechan- 
ics '  Ins.  Co.  V.  C.  A.  Hoover  Distilling  Co.,  173  Fed.  892,  82  L.  B.  A.  (N.  S.) 
940,  97  C.  C.  A.  400,  sustaining  demurrer  to  bill  by  insurance  companies 
alleging  insured  made  excessive  and  fraudulent  claims  of  loss;  Warmath 
v.  0 'Daniel,  159  Fed.  89,  16  L.  R.  A.  (N.  S.)  414,  86  C.  C.  A.  277,  denying 
right  to  maintain  suit  by  trustee  of  bankrupt  to  recover  money- judgment 
for  fraudulent  conversion  of  part  of  estate ;  Miller  v.  Steele,  153  Fed.  719, 
82  C.  C.  A.  572,  action  against  a  legatee  in  which  money  judgment  only 
asked  must  be  prosecuted  at  law;  Godfrey  v.  McConnell,  151  Fed.  797,  de- 
nying equity  jurisdiction  in  tort  action  for  damages,  though  based  on 
fraud;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  176,  Federal 
equity  court  will  enforce  Montana  statute  permitting  all  persons  diverting 
water  from  same  stream  to  be  made  parties  t6  action  for  protection  of 
water  rights ;  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co.,  144  Fed. 
466,  refusing  to  enjoin  violation  of  contract  for  manufacture  and  sale  of 
electric  equipment  which  provided  for  payment  as  liquidated  damages  of 
percentage  of  sales;  Indian  Land  &  T.  Co.  v.  Shoenfelt,  135  Fed.  485,  68 
C.  C.  A.  196,  denying  jurisdiction  to  enjoin  single  trespass  on  agricultural 
land  where  probable  injury  not  shown  to  be  irremediable;  American  Ltight- 
ing  Co.  V.  Public  Service  Corp.,  134  Fed.  131,  refusing  to  punish  as  com- 
tempt  violation  of  injunction  granted  in  case  where  there  was  adequate 
remedy  at  law ;  Kane  v.  Luckman,  131  Fed.  618,  denying  jurisdiction  to  de- 
cree specific  performance  of  contract  for  sale  to  plaintiff  of  certain  num- 
ber of  cows  at  certain  price,  where  cows  not  shown  to  have  peculiar  value ; 
American -Water-Works  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  181,  holding 
right  of  action  against  city  to  recover  water  rentals  claimed  to  be  due 
under  contract  is  at  law,  and  Federal  equity  court  cannot  enforce  payment 
of  rentals;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  8,  9, 
61  Ii.  R.  A.  230,  50  C.  C.  A.  79,  denying  equity  jurisdiction  over  suit  for 
injunction  where  bill  also  prays  to  determine  title  to  or  right  to  possession 
of  lands  brought  by  one  out  of  possession,  as  it  is  ejectment  suit;  Cali- 
fornia Oil  etc.  Gas  Co.  v.  Miller,  96  Fed.  24,  denying  equity  jurisdiction 
over  bill  to  quiet  title  to  oil  claim  which  alleges  that  defendants  entered 
upon  ground  and  extracted  oil  therefrom,  and  seeks  injunction  to  restrain 
thera  from  proceeding  with  such  work ;  Allen  v.  Myers,  1  Alaska,  117,  dis- 
missing suit  to  quiet  title  after  applicant  for  patent  has  initiated  proceed- 
ings in  land  office  under  Rev.  Stats.,  §§  2325,  2326;  Curriden  v.  Middleton, 
37  App.  D.  C.  572,  sustaining  demurrer  to  bill  where  legfal  remedy  was 
adequate  though  discoveiy  was  sought ;  Greoi^  v.  Ford,  36  App.  D.  C.  330, 
one  not  entitled  to  relief  in  equity  to  recover  pecuniary  damages  for  a 
deceit  practiced  upon  him;  Smith  v.  Cosey,  26  App.  D.  C.  574,  quaere. 
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whether  tenant  not  in  possession  can  maintain  bill  in  equity  for  partition 
against  his  cotenant  in  adverse  possession;  Pechstein  v.  Smith,  14  App. 
D.  C.  32,  snstaining  demurrer  to  bill  in  equity  to  secure  cancellation  of 
certain  bonds  on  postal  contracts;  Williams  v.  Paine,  7  App.  D.  C.  131, 
as  to  whether  bill  in  equity  to  remove  cloud  from  title,  for  partition  and 
an  accounting  for  rents  is  maintainable  by  parties  out  of  possession; 
Shields  v.  Johnson,  10  Idaho,  482,  79  Pac.  393,  neither  party  to  suit  brought 
by  possessor  to  quiet  title  to  leasehold  estate  is  entitled  to  jury;  Lockhart 
V.  Leeds,  10  N.  M.  598,  63  Pac.  52,  holding  bill  for  injunction  to  restrain 
defendant  from  interfering  with  real  estate  cannot  be  maintained  merely 
as  substitute  for  action  of  ejectment;  McNulty  v.  Mount  Morris  Electric 
Light  Co.,  172  N.  Y.  415,  66  N.  E.  197,  holding  lessee  joined  with  others  in 
suit  to  restrain  nuisance  merely  to  avoid  multiplicity  of  suits,  on  expira- 
tion of  lease  action  became  mere  legal  action  for  damages  entitling  defend* 
ant  to  jury  trial;  Glenn  v.  West,  103  Va.  524,  49  S.  E.  672,  holder  of  merely 
equitable  title  ont  of  possession  cannot  quiet  title  against  party  in  posses- 
sion claiming  under  tax  title;  dissentixig  opinion  in  Barnes  v.  Newton,  5 
Okl.  458,  460,  49  Pao.  1080,  1081,  majority  holding  where  final  decision  is 
rendered  by  Land  Department  in  favor  of  one  party,  he  may  enjoin  further 
occupancy  of  premises  by  defeated  party;  Parker  v.  Winnipiseogee  Lake 
Cotton  etc.  Co.,  2  Black,  551,  17  L.  £d.  337,  in  suit  for  diversion  of  plain- 
tiff's water,  holding  bill  not  maintainable  where  adequate  remedy  existed 
at  law;  Wright  v.  Ellison,  1  Wall.  22,  17  L.  ISd.  557,  holding  complainant's 
remedy  for  compensation  for  creating  a  fund  is  legal  action  where  no  appro- 
priation ont  of  such  fund  made  by  debtor ;  Phoenix  Life  Ins.  Co.  v.  Bailey,  13 
Wall.  621,  20  L.  Ed.  502,  denying  jurisdiction  of  suit  to  cancel  policy  ob- 
tained through  fraud,  constituting  defense  to  suit  on  the  policy;  Grand 
Chute  V.  Winegar,  15  Wall.  375,  21  L.  Ed.  175,  denying  equitable  relief 
against  obligation  of  illegally  issued  municipal  bond  to  which  legal  de- 
fense existed;  United  States  v.  Huckabee,  16  Wall.  435,  21  L.  Ed.  464, 
holding  information  under  confiscation  act  would  not  lie  to  perfect  an  in- 
dividual's title,  he  having  a  remedy  at  law;  Lewis  v.  Cocks,  23  Wall.  470, 
23  L.  Ed.  71,  denying  equity  jurisdiction  of  bill  simply  for  recovery  of 
land;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  212,  26  L.  Ed.  983,  sus- 
taining dismissal  of  bill  for  account  of  profits  and  damages  for  infringe- 
ment of  expired  patent;  Ellis  v.  Davis,  109  U.  S.  493,  27  L.  Ed.  1008,  3 
Sup.  Ct.  331,  sustaining  dismissal  of  bill,  since  action  of  revendication  fur- 
nishes heir  adequate  relief  in  Louisiana  against  alleged  devisee;  Killian 
V.  Ebbinghaus,  110  U.  S.  573,  28  Ii.  Ed.  248,  4  Sup.  Ct.  234,  denying  juris- 
diction of  bill  in  the  nature  of  bill  of  interpleader  where  desired  relief  was 
obtainable  in  ejectment;  Gains  v.  Miller,  111  U.  S.  398,  28  L.  Ed.  467,  4 
Sup.  Ct.  427,  denying  equitable  jurisdiction  where  circumstances  relied  on 
to  repeal  statute  of  limitations  were  available  at  law;  Fussell  v.  Gregg,  113 
U.  S.  555,  28  L.  Ed.  995,  5  Sup.  Ct.  634,  denying  jurisdiction  of  bill  against 
naked  trespassers  by  owner  of  equitable  title,  for  possession;  United 
States  V.  Wilson,  118  U.  S.  89,  30  L.  Ed.  112,  6  Sup,  Ct.  992,  Whitehead  v. 
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Shattuck,  138  U.  S.  151,  34  L.  Ed.  874, 11  Sup.  Ct.  277,  Northern  Pac.  R.  R. 
Co.  V.  Cannon,  46  Fed.  229,  Southern  Pac.  R.  R.  Co.  v.  Goodrich,  57  Fed. 
880,  and  Morrison  v.  Marker,  93  Fed.  695,  holding  equity  cannot  entertain 
hill  by  one  not  in  possession,  to  remove  cloud  from  title  to  realty  ^VBuzard 
V.  Houston,  119  U.  S.  351,  30  L.  Ed,  458,  7  Sup.  Ct.  251,  holding  bill  to 
recover  damages  for  fraud,  recoverable  in  legal  action,  cannot  be  main- 
tained ;  Scott  V.  Neely,  140  U.  S.  110,  35  L.  Ed.  360,  11  Sup.  Ct.  714,  deny- 
ing Federal  equity  jurisdiction,  by  virtue  of  State  law,  of  suit  to  subject 
defendant's  realty  to  simple  contract  debt;  Smyth  v.  New  Orleans  Canal 
etc.  Co.,  141  U.  S,  661,  35  L.  Ed.  892,  12  Sup.  Ct.  114  (affirming  34  Fed. 
826),  Speigle  v.  Meredith,  4  Biss.  124,  Fed.  Cas.  13,227,  holding  biU  in 
equity  to  quiet  title  to,  and  obtain  possession  of,  realty  would  not  lie; 
Vaughan  v.  Central  Pac.  R.  R.  Co.,  4  Sawy.  287,  Fed.  Cas.  16,897,  dismissing: 
bill  for  damages  for  infringing  patent,  expired  before  suit  commenced, 
where  no  profits  could  have  accrued ;  Hausmeister  v.  Porter,  10  Sawy.  282, 
21  Fed.  356,  dismissing  bill  by  bondholder  to  compel  payment  of  coupons 
out  of  fund  appropriated  therefor  and  restrain  their  misapplication;  Sulli- 
van V.  Portland  etc.  R.  R.  Co.,  4  Cliff.  226,  Fed.  Cas.  13,596,  holding,  in 
absence  of  any  appropriation  of  interest,  agreed  to  be  paid,  plaintiff's 
remedy  was  by  legal  action;  Girard  Ins.  Co.  v.  Guerard,  3  Woods,  4.32, 
Fed.  Cas.  5461,  dismissing  suit  in  equity  on  bond,  still  in  force,  of  which 
obligee  was  fraudulently  deprived  of  the  possession ;  Smith  v.  Cincinnati  etc. 
R.  R.  Co.,  22  Fed.  Cas.  485,  dismissing  bill  for  damages  for  violation  of  con- 
tract ;  Berry  v.  Ginaca,  5  Fed.  482,  holding  plaintiff,  having  no  vendor's  lien, 
could  not  maintain  bill  in  equity  for  price  of  land  sold;  Gray  v.  Beck,  6 
Fed.  596,  holding  complete  remedy  existed  at  law  to  recover  property 
fraudulently  transferred  to  creditor  by  bankrupt  ;•  Curry  v.  McCauley,  11 
Fed.  370,  Fed.  Cas.  3496a,  holding  suit  not  maintainable  for  accounting 
for  rents  where  adequate  relief  obtainable  at  law;  Dumont  v.  Fry,  12  Fed. 
23,  where  trustee  in  bankruptcy  sued  to  recover  bonds  alleged  to  be  unlaw- 
fully withheld  from  plaintiff;  Spring  v.  Domestic  Sewing-Machine  Co.,  13 
Fed.  448,  denying  jurisdiction  of  bill  for  profits  and  damages  for  past  in- 
fringement, plaintiff's  title  to  patent  having  ceased;  Jenkins  v.  Hannan, 
26  Fed.  664,  denying  jurisdiction  of  equity  over  suit  to  set  aside  certain 
alleged  void  deeds,  ejectment  furnishing  proper  remedy;  Whitehead  v. 
Ent whistle,  27 "Fed.  779,  denying  equity  jurisdiction  of  suit  to  quiet  title 
to  and  for  possession  of  realty,  though  conferred  by  State  law;  Yeatman 
V.  Bradford,  44  Fed.  538,  dismissing  auxiliary  bill  brought  to  set  aside  al- 
leged void  sale  under  former  decree ;  Walker  v.  Brown,  58  Fed.  27,  denying 
equity  jurisdiction  of  suit  to  subject  bonds  to  an  alleged  lien  which  never 
existed;  Eiffert  v.  Craps,  58  Fed.  471,  7  C.  C.  A.  319,  sustaining  dismissal 
of  bill  in  equity  brought  to  enforce  legal  title,  ejectment  furnishing  appro- 
priate remedy;  Fuller  v.  Montague,  59  Fed.  218,  8  C.  C.  A.  100,  holding 
equity  cannot  entertain  colorable  suit  for  partition  brought  for  purpose  of 
recovering  the  land;  Sanders  v.  Devereux,  60  Fed.  314,  8  C.  C.  A.  629,  sus- 
taining dismissal  of  bill  in  equity  for  partition  by  disseisee,  brought  to 
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recover  the  premises,  though  allowed  in  State  courts ;  Frey  v.  Willoughhy, 
63  Fed.  866, 11  C.  C.  A.  463,  and  Knevals  v.  Florida  etc.  R.  R.,  66  Fed.  228; 
13  C.  C.  A.  410,  denying  equity  jurisdiction  of  suit  to  recover  real  estate; 
Childs  V.  N.  B.  Carlstcin  Co.,  76  Fed.  95,  denying  jurisdiction  of  creditors' 
bill  showing  no  equitable  grounds  for  relief;  In  re  Foley,'  76  Fed.  395, 
holding  claimant  of  child 's  share  of  deceased 's  estate  entitled  to  jury  trial  * 
of  question  whether  decedent  acknowledged  him ;  Erskine  v.  Forest  Oil  Co., 
80  Fed.  586,  dismissing  bill  to  restrain  operation  of  oil  wells,  where  plain- 
tiff's title  purely  legal  and  enforceable  at  law;  Thomas  v.  Council  Bluffs 
Canning  Co.,  92  Fed.  424,  34  C.  C.  A.  428,  holding  suit  in  equity  by  stock- 
holders to  enforce  contract  to  purchase  corporation's  stock  would  not  lie; 
Alger  V.  Anderson,  92  Fed.  708,  dismissing  bill  for  damages  for  failure 
to  make  title  to  land;  Youngblood  v.  Youngblood,  54  Ala.  487,  directing 
dismissal  of  bill  to  recover  payments  of  usurious  interest;  Apperson  v. 
Ford,  23  Ark.  755,  Graham  v.  Florida  Land  etc.  Co.,  33  Fla.  361,  14  South. 
798,  and  Sheppard  v.  Nixon,  43  N.  J.  Eq.  633,  13  Atl.  618,  denying  equity 
jurisdiction  of  bill  to  establish  legal  title  to  lands  by  one  not  in  possession ; 
Mathews  v.  Mark,  44  Ark.  437,  denying  equity  jurisdiction  of  suit  to  quiet 
title  where  bill  did  not  disclose  who  was  in  possession;  Freeman  v. 
Timanus,  12  Fla.  406,  407,  holding  equity  court  could  not  restrain  posses- 
sory action  where  defense  available  at  law;  Summers  v.  Bromley,  28  Mich. 
127,  holding  legal  title  which,  if  good,  was  paramount  to  both  mortgagor 
and  mortgagee,  could  not  be  litigated  in  foreclosure  suit;  Teft  y.  Stewart, 
31  Mich.  372,  denying  jurisdiction  of  equity  court  over  suit  for  damages 
based  on  fraud  where  no  equitable  relief  asked ;  Tyler  v.  Magwire,  17  Wall. 
285,  21  L.  Ed.  584,  holding  question  whether  adequate  remedy  at  law  ex- 
isted raised  too  late  after  cause  decided  and  remanded  for  final  judgment; 
Ivinson  v.  Hutton,  98  U.  S.  83,  25  L.  Ed.  68,  holding  decision  against  equi- 
table jurisdiction  erroneous  where  common-law  courts  could  not  give  ade- 
quate relief;  dissenting  opmion  in  Brown  v.  Cranberry  Iron  etc.  Co.,  6^ 
Fed.  640,  13  C.  C.  A.  66,  majority  holding  record  incomplete  where  only 
one  of  two  independent  issues  brought  up  on  writ  of  error;  Alden  v.  Pin- 
ney,  12  Fla.  391,  holding  equity  court  cannot  try  mere  question  of  title; 
dissenting  opinion  in  Horn  v.  Miller,  20  Neb.  105,  29  N.  W.  264,  majority 
dismissing  appeal  because  not  taken  in  time. 

Distinguished  in  Hurd  v.  Cramer,  40  App.  D.  C.  360,  holding  under  facts 
stated,  the  remedy  at  law  not  adequate,  and  reversing  judgment  dismissing 
bill ;  Bozeman  v.  Bohart,  42  Mont.  298,  112  Pac.  391,  plaintiff  in  action  for 
unlawful  detainer  may  in  proper  case  obtain  temporary  injunction  in  aid 
of  it ;  Morgan  v.  Beloit,  7  Wall.  618,  19  L.  Ed.  206,  sustaining  equity  juris- 
diction where  legal  remedies  would  involve  circuity  of  litigation;  Oelrichs 
V.  Spain,  15  Wall.  228,  21  L.  Ed.  44,  sustaining  equity  jurisdiction  where 
element  of  trust  exists,  and  time,  expense  and  multiplicity  of  suits  thereby 
saved ;  Root  v.  Woolworth,  150  U.  S.  410,  37  L.  Ed.  1125,  14  Sup.  Ct.  138, 
where  bill  for  possession  of  premises  and  to  enjoin  defendant  from  setting 
up  title  was  merely  ancillary;  Rich  v.  Braxton,  158  U.  S.  406,  89  L.  Ed. 


19  How.  271-279  NOTES  ON  U.  S.  REPORTS.  1196 

10S2»  15  Sup.  Ct.  1017,  where  defendant's  tax  sale  deeds  were  valid  on 
their  face,  and  by  statute  prima  facie  evidence  of  title;  Gindrat  v.  Dane, 
4  Cliff.  263,  Fed.  Gas.  5455,  where  flagrant  breach  of  trust  charged,  and 
legal  not  as  complete  as  equitable  remedy;  Oaines  y.  New  Orleans,  4 
Woods,  218,  17  Fed.  18,  sustaining  jurisdiction  of  bill  for  discovery,  and 
'rents  and  profits,  ancillary  to  other  litigation  in  equity;  Magic  RuflBe  Co. 
v.  Elm  City  Co.,  14  Blatchf .  113,  Fed.  Cas.  8950,  where  discovery  necessary, 
and  ascertainment  of  damages  sued  for  was  complicated  and  intricate ;  Sill 
V.  Solberg,  10  Biss.  255,  6  Fed.  471,  sustaining  equitable  jurisdiction  to 
charge  indorser  where  bankrupt's  assets  fraudulently  applied  to  discharge 
note  for  indorser 's  benefit;  Dodge  v.  Briggs,  27  Fed.  169,  sustaining  bill 
in  equity  to  remove  cloud  from  title  and  enforce  trust  against  multitude  of 
respondents ;  Gunn  v.  Brinckley  etc.  Mfg.  Co.,  66  Fed.  384,  13  C.  C.  A.  529, 
sustaining  equity  jurisdiction  of  bill  for  accounting  where  fraud  existed; 
Waite  V.  O'Neil,  72  Fed.  355,  where,  under  Tennessee  practice,  court  gave 
decree  for  rent,  though  decree  compelling  tenant  to  restore  premises  de- 
stroyed by  floods  denied;  Randolph  v.  Allen,  73  Fed.  31,  19  C.  C.  A.  353, 
where  determination  of  equitable  questions  was  decisive  iJso  of  legal  rights 
involved ;  Grether  v.  Wright,  75  Fed.  748,  23  C.  C.  A.  498,  reviewing  eases, 
sustaining  equity  jurisdiction  to  enjoin  illegal  tax ;  Smith  v.  American  Nat. 
Bank,  89  Fed.  839,  32  C.  C.  A.  368,  holding  action  at  law  not  maintainable 
on  legal  right  where  equitable  remedy  appropriate;  Gelston  v.  Thompson, 
^  Md.  599,  sustaining  equity  jurisdiction  of  bill  by  mortgagor's  assignee 
for  equity  of  redemption  and  account  of  profits;  Phipps  v.  Kelly,  12  Or. 
216,  6  Pac.  709,  holding  jurisdiction  of  bill  brought  to  charge  wife  with 
family  expenses  not  ousted  by  subsequent  statute  giving  legal  remedy. 

Bill  In  equity  grounded  on  a  merely  legal  title  will  be  iUHmiiwed  by  tbe 
court  of  Its  own  motion. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  184  U.  S.  235,  46 
L.  Ed.  516,  22  Sup.  Ct.  322,  f oUowiiiig  rule ;  Garzot  v,  Rios  De  Rubio,  209 
U.  S.  297,  62  L.  Ed.  800,  28  Sup.  Ct.  548,  dismissing  bill  in  equity  affecting 
community  rights  of  widow  and  children  in  property  because  of  failure  to 
join  children  of  second  marriage  as  parties;  Whiteside  v.  Norton,  205  Fed. 
13,  46  L.  R.  A.  (N.  S.)  112, 123  C.  C.  A.  313,  affirming  decree  dismissing  bill 
to  determine  rights  of  parties  to  island  formed  by  accretion  where  eject- 
ment would  lie;  Buchanan  Co.  v.  Adkins,  175  Fed.  700,  99  C.  C.  A.  246, 
affirming  decree  dismissing  bill  on  demurrer  to  quiet  title  where  complain- 
ant neither  had  clear  legal  title  nor  actual  possession;  Gilbert  v.  Hopkins, 
171  Fed.  711,  in  suit  for  partition,  where  title  is  disputed,  court  will  grant 
stay  to  plaintiff  until  he  proves  title ;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed. 
762,  dismissing  biU  to  enjoin  postmaster  for  refusing  to  admit  to  mails  mag- 
azine published  by  complainant ;  Norton  v.  Colusa  Parrot  Min.  etc.  Co.,  167 
Fed.  205,  sustaining  demurrer  for  multifariousness  because  bill  asked  for 
damages  in  addition  to  equitable  relief;  Johnston  v.  Corson  Gold  Min.  Co., 
157  Fed.  152, 16  L.  B.  A.  (N.  S.)  1078,  84  C.  C.  A.  593,  sustaining  judgment 
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dismissing  suit  in  equity  to  quiet  title  against  defendant  in  xx>ssession/the 
coI^plainant  being  out  of  possession;  Indian  Land  &  T.  Co.  v.  Shoenfelt, 
136  Fed.  486,  68  C.  C.  A.  196,  denying  jurisdiction  to  enjoin  single  trespass 
on  agricultural  land  where  probable  injuiy  not  shown  to  be  irremediable; 
Kane  v.  Luckman,  131  Fei  621,  objection  of  adequacy  of  remedy  at  law 
may  be  raised  by  demurrer  and  at  final  hearing;  Southern  Pine  Co.  v.  Hall, 
105  Fed.  89,  44  C.  C.  A.  363,  holding  Federal  court  has  jurisdiction  of 
suit  to  quiet  title  where  plaintiff  is  not  in  possession,  and  suit  is  per- 
mitted by  State  statute ;  Union  Cent.  Life  Ins.  Co.  y.  Phillips,  102  Fed. 
24,  41  C.  C.  A.  263,  holding  bill  in  equity  cannot  be  sustained  as  ancillary 
to  action  at  law  where  neither  parties  nor  subject  matter  are  the  same, 
and  where  remedy  exists  at  law;  Wright  v.  Ellison,  1  Wall.  22,  17  L.  Ed» 
667,  sustaining  dismissal  by  court,  of  its  own  motion,  where  no  right  to 
relief  in  equity  shown ;  Lewis  v.  Cocks,  23  Wall.  470,  23  L.  Ed.  71,  Curry 
V.  McCauley,  11  Fed.  370,  Fed.  Cas.  3496a,  Hambrick  v.  Russell,  86  Ala. 
202,  5  South.  299,  Alden  v.  Pinney,  12  Fla.  379,  Freeman  v.  Timanus,  12 
Fla.  404,  Trustees  v.  Gleason,  39  Fla.  774,  23  South.  640,  and  Humphreys 
V.  Atlantic  Milling  Co.,  98  Mo.  652, 10  S.  W.  143,  holding  court  may  dismiss 
bill  because  of  adequate  remedy  at  law,  of  its  own  motion;  Gray  v.  Beck, 
6  Fed.  596,  Dumont  v.  Fry,  12  Fed.  23,  and  Spring  v.  Domestic  Sewing- 
Machihe  Co.,  13  Fed.  448,  dismissing  bill  because  of  adequate  remedy  at 
law,  but  without  costs,  where  question  not  raised;  Small  v.  Lutz,  34  Or. 
131,  55  Pac.  531,  affirming  dismissal,  on  court's  own  motion,  of  bill  to 
enforce  l^al  defense  to  pending  action  in  ejectment;  Vaughan  v.  Central 
Pac.  R.  R.  Co.,  4  Sawy.  287,  Fed.  Cas.  16,897,  holding,  arguendo,  equity 
court  could  dismiss  sua  sponte  for  want  of  jurisdiction;  Lamson  v. 
Worcester,  68  Vt.  388,  4  Atl.  149,  holding,  where  legal  action  brought  on 
equitable  claim,  jurisdictional  question  could  not  be  waiyed. 

Criticised  in  Sharpleigh  v.  Surdam,  1  Flipp.  475,  Fed.  Cas.  12,711,  sus- 
taining jurisdiction  where  owner  of  land  in  possession,  to  quiet  title  against 
holder  of  tax  title. 

Doubted  in  Apperson  &  Co.  ▼.  Ford,  23  Ark.  763,  on  the  authority  of 
Chancellors  Kent  and  Walworth. 

Precedents  exist  for  Infant's  treating  one  who  enters  on  Ills  estate  witli 
notice  of  his  title,  as  guardian  or  bailiff,  and  exacting  an  account  of  profits 
in  equity;  but  even  in  such  case,  the  title,  if  disputed,  must  be  established  at 
law. 

Approved  in  Gilfillen's  Estate,  170  Pa.  St.  191,  60  Am.  St.  Rep.  762, 
32  Atl.  586,  allowing  a  minor's  grandfather,  never  appointed  her  guardian, 
credits  for  expenditures  for  her  education  out  of  her  moneys  in  his  hands. 

Neither  prayer  for  account  of  rents  and  profltSj  nor  probability  of  neces- 
sity for  a  partition,  nor  fact  that  multiplicity  of  suits  will  be  avoided,  are 
necessarily  sufficient  to  confer  equity  jurisdiction,  in  suit  for  real  estate,  wJiero 
claim  to  recovery  is  founded  on  a  purely  legal  title. 
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Approved  in  Bearden  v.  Benner,  120  Fed.  694,  holding  necessity  for 
accounting  does  not  confer  equitable  jurisdiction  over  suit  by  one  not 
having  clear  and  equitable  title  *to  land,  or  not  in  possession,  to  remove 
cloud  from  title;  Adoue  v.  Strahan,  97  Fed.  692,  holding  plaintiff  out  of 
possession  and  holding  legal  title  cannot  sue  in  Federal  equity  court  a 
defendant  in  possession  to  cancel  tax  deed  regular  on  its  face,  which  con- 
stitutes cloud  on  his  title;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  212, 
26  L.  Ed.  983,  holding  bill  in  equity  for  naked  account  of  profits  and  dam- 
ages not  sustainable  against  infringer  after  patent  expired;  Smyth  y. 
New  Orleans  Canal  etc.  Co.,  141  U.  S.  661,  35  L.  Ed.  892,  12  Sup.  Ct.  114, 
Curry  v.  McCauley,  11  Fed.  370,  Fed.  Cas.  3496a,  and  Jenkins  v.  Hannan, 
26  Fed.  664,  holding  prayer  for  accounting  of  rents  and  profits  insufficient 
to  confer  jurisdiction  in  equity;  Lord  v.  Whitehead  etc.  Machine  Co.,  24 
Fed.  803,  Adams  v.  Bridgewater  Iron  Co.,  26  Fed.  325,  and  Creamer  v. 
Bowers,  30  Fed.  187,  holding  equitable  interference  not  justified  by  intri- 
cacy of  account  prayed  for  in  suit,  after  patent  expired,  for  infringement. 

Equity — When  will  jurisdiction  be  entertained  in  an  action  to  quiet 
title  and  obtain  possession  of  land,  against  numerous  persons  who 
hold  under  a  common  source,  but  each  claims  a  separate  and  distinct 
tract  of  land.    Note,  126  Am.  St.  Bep.  97. 

Equity  jurisdiction  of  suit  for  separate  parcels  held  by  different 
persons  claiming  under  common  source  to  avoid  multiplicity  of  suits. 
Note,  14  L.  R.  A.  (N.  S.)  241. 

19  How.  280-283,  15  L.  Ed.  643,  WOLFE  ▼.  LEWIS. 

In  suit  to  foreclose  a  mortgage,  upon  payment  of  tbe  sum  dne  Into  court, 
the  court  was  without  jurisdiction  to  settle  tiie  entire  account  of  plaintiff  and 
his  attorney,  and  order  a  balance  paid  to  the  latter  out  of  such  funds. 

Approved  in  In  re  Wilson,  12  !^ed.  242,  holding  attorney  has  no  lien  on 
sum  collected  on  a  judgment  for  his  fees  in  independent  matters. 

Distinguished  in  Brown  v.  Morgan,  163  Fed.  400,  permitting  attorney 
to  maintain  suit  in  equity  in  Federal  court  to  enforce  lien  for  professional 
services  rendered  client  in  Federal  court. 

19  How.  283-287,  15  L.  Ed.  668,  BEEBE  ▼.  BUSSELL. 

Appeal  will  not  lie  from  a  decree  which  is  not  final;  decree  in  equity 
cause,  containing  reference  to  a  master  to  take  an  account  upon  evidence  and 
examination  of  parties  and  report  to  the  court,  Is  interlocutory  merely. 

Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  164,  50 
L.  Ed.  709,  26  Sup.  Ct.  404,  decree  in  patent  infringement  suit  granting 
injunction  as  to  claims  held  infringed  and  dismissing  case  as  claims  held 
void  is  not  final  appealable  decree  as  to  latter;  Odbert  v.  Marquet,  175 
Fed.  50,  99  C.  C.  A.  60,  decree  of  Circuit  Court  determining  that  com- 
plainant entitled  to  recover  damages  but  referring  matter  to  referee  to 
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determine  amount  of  damages  only  interlocutory;  Maas  v.  Lonstorf,  166 
Fed.  44,  91  C.  C.  A.  627,  decree  not  final  and  appealable  adjudging  defend- 
ant should  convey  an  undivided  interest  in  real  estate  pursuant  to  com- 
plaint where  accounting  requested  concerning  rents  and  royalties  has  not 
been  had;  Vicksbui^  Waterworks  Co.  v.  Vicksburg,  153  Fed.  121,  82 
C.  C.  A.  250,  order  modifying  temporary  restraining  order,  not  final  when 
it  does  not  determine  cause  on  its  merits;  Morgan  v.  Thompson,  124  Fed. 
205,  59  C.  C.  A.  ^72,  holding  judgment  of  United  States  Court  of  Appeals 
in  Indian  Territory  reversing  and  remanding  cause  is  not  final  decree 
reviewable  in  Circuit  Court  of  Appeals;  Mercantile  Trust  Co.  v.  Chicago 
etc.  Ry.  Co.,  123  Fed.  391,  60  C.  C.  A.  651,  holding  decree  on  intervening 
petition  against  receiver  directing  him  to  deliver  certain  property  or  its 
value,  and  directing  reference  to  ascertain  value  and  to  state  account,  is 
interlocutory ;  Seitz  v.  Meriwether,  114  Ark.  296,  169  S.  W.  1176,  sustaining 
finality  of  decree  as  to  the  parties  whose  rights  were  finally  settled,  though 
as  to  other  parties  it  was  not  final;  Hargus  v.  Hayes,  83  Ark.  189,  103 
S.  W.  164,  decree  not  final  and  appealable  in  suit  in  equity  by  adminis- 
trator to  set  aside  a  deed  where  an  accounting  and  other  material  matters 
were  submitted  to  a  referee;  Denison  etc.  Ry.  Co.  v.  Ranney- Alton  Mer- 
cantile Co.,  3  Ind.  Ter.  104,  53  S.  W.  504,  holding  where  judgment  in  action 
to  establish  lien  appointed  appraisers  to  ascertain  value  of  property  and 
report  to  court,  it  is  interlocutory;  Parmele  v.  Schroeder,  61  Neb.  661,  85 
N.  W.  565,  holding  where  in  foreclosure  appellants  were  found  personally 
liable  and  decree  adjudged  that  sheriff  specify  amount  of  deficiency  on 
sale  of  property,  and  on  confirmation  of  report,  mortgagee  to  )ie  entitled 
on  application  to  deficiency  judgment,  is  not  final  as  to  appellants;  Far- 
relly  v.  Woodfolk,  19  How.  289,  15  L.  Ed.  670,  dismissing  appeal  from 
decree  containing  reference  to  take  and  state  certain  accounts  and  report; 
Humiston  v.  Stainthorp,  2  Wall.  110,  17  L.  Ed.  906,  holding  decree  award- 
ing injunction,  with  reference  for  accounting  and  report,  not  appealable; 
Bostwick  V.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  holding 
judgment  of  reversal  by  highest  State  court,  with  leave  for  further  pro- 
ceedings, not  reviewable  in  Federal  Supreme  Court;  Keystone  Iron  Co.  v. 
Martin,  132  U.  S.  93,  95,  SS  L.  Ed.  276,  10  Sup.  Ct.  32,  33,  holding  decree 
for  perpetual  injunction,  with  reference  to  master  for  account  and  report, 
not  appealable;  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  545,  547,  549, 
36  L.  Ed.  1083,  1084,  13  Sup.  Ct.  172,  173,  holding  decree  directing  refer- 
ence and  report  is  interlocutory,  and  may  be  disturbed  at  later  term; 
Latta  V.  Kilboum,  160  U.  S.  539,  37  L.  Ed.  1175,  14  Sup.  Ct.  207,  holding 
decree  that  partnership  existed,  and  plaintiff  entitled  to  accounting,  with 
reference  for  same,  not  appealable;  California  Nat.  Bank  v.  Stateler,  171 
U.  S.  449,  43  L.  Ed.  234,  19  Sup.  Ct.  7,  dismissing  writ  of  error  to  judg- 
ment of  highest  State  court  directing  further  judicial  proceedings ;  Rumf ord 
Chemical  Works  v.  Hecker,  20.  Fed.  Cas.  1345,  holding  decree  containing 
reference  for  account  and  reserving  question  of  costs  and  master's  com- 
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pensation  interlocntory ;  Norton  v.  Hood,  12  Fed.  766,  holding  decree 
refusing  injunction  without  settling  parties'  rights  not  appealable ;  McLean 
v.  Clark,  23  Fed/  862,  holding  overruling  of  demurrer,  with  leave  to  answer, 
not  such  a  final  decree  as  to  entitle  plaintiff  to  tax  docket  fee;  Harmon 
V.  Struthers,  48  Fed.  261,  holding  decree  in  suit  for  infringement  with 
reference,  being  interlocutory,  does  not  preclude  inquiry  into  patent's 
validity  in  later  suit;  Columbus  Watch  Co.  t.  Robbins,  52  Fed.  339,  3 
C.  C.  A.  103,  restricting  court's  jurisdiction,  on  appeal  from  interlocutory 
decree  in  patent  case,  pursuant  to  statute,  to  questions  involved  in  such 
decree:  Blythe  v.  Hinckley,  84  Fed.  238,  holding  decree  pro  confesso  not 
final,  so  as  to  preclude  subsequent  inquiry  into  validity  of  service,  where 
reference  necessary ;  Cohn  v.  Hamlet,  44  Ark.  345,  holding  order  sustaining 
demurrer,  dismissing  complaint,  and  directing  writ  of  inquiry  to  assess 
damages,  not  appealable ;  Davie  v.  Davie,  52  Ark.  227,  20  Am^  St.  Rep.  172* 
12  S.  W.  558,  dismissing  appeal  from  decree  determining  parties'  relative 
interests,  containing  reference  to  ascertain  amounts  chargeable  as  liens 
thereon ;  White  v.  Conway,  66  Cal.  386,  5  Pac.  674,  holding  judgment  direct- 
ing docketing  of  a  personal  judgment  for  a  ^balance,  thereafter  to  be  ascer- 
tained, not  final  till  balance  ascertained;  McMahan  v.  Quinn,  140  111.  202, 
29  N.  E.  732,  holding  interlocutory,  judgment  of  appellate  court  reversing 
decree  directing  further  proceedings  of  judicial  nature;  Summers  v.  Dame, 
31  Gratt.  808,  holding  decree  directing  sale  of  lands,  and  report  by  com- 
missioners of  their  proceedings,  and  of  liens  and  their  priorities  thereon, 
interlocutory;  Columbus  Watch  Co.  v.  Robbins,  52  Fed.  339,  3  C.  C.  A. 
103,  restricting  .court's  jurisdiction  on  appeal  from  interlocutory  decree 
in  patent  case,  pursuant  to  statute,  to  questions  involved  in  such  decree; 
Dorsey  v.  Thompson,  37  Md.  50,  holding  order  renewing  and  continuing 
trustee's  powers  to  sell  realty  to  satisfy  judgment  not  final  decree;  dissent- 
ing opinion  in  Chappell  v.  Funk,  57  Md.  481,  majority  holding  order  over- 
ruling demurrers  to  bill  with  direction  to  answer  final  and  appealable; 
Forbes  v.  Tuckerman,  115  Mass.  120,  holding  justice  may  order  defendant 
to  answer,  pending  appeal  from  order  overruling  demurrer,  where  statute 
allows  such  appeal ;  Bent  v.  Miranda,  8  N.  M.  85,  42  Pac.  93,  holding  decree 
establishing  party's  interest  in  land,  but  reserving  adjudication  as  to  par- 
tition, could  be  vacated  at  subsequent  term. 

Modified  in  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  B.  A.  618,  2  C.  C.  A. 
596,  holding  decree  sustaining  patent's  validity,  awarding  injunction,  and 
containing  reference,  appealable  pursuant  to  statute,  allowing  appeals 
from  such  interlocutory  decree. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts'  for  report  of  master.    Note,  5  Ann.  Oas.  177. 

Decree  ih  final  and  appealable  whenever  it  disposes  of  tlie  wliole  merits  of 
the  cause,  so  that  no  further  decree  is  necessary  to  give  the  parties  tlie  entire 
benefit  of  the  decision. 
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Approved  in  Marian  Coal  Co.  v.  Peale,  204  Fed.  163,  164,  122  C.  C.  A. 
397,  where  dectee  determines  rights  of  parties  and  only  refers  ministerial 
matters  for  reference,  it  is  final ;  The  Chief,  142  Fed.  352,  73  C.  C.  A.  469, 
order  in  admiralty  dismissing  petition  filed  hy  claimant  of  vessel  libeled 
for  salvage  and  which  had  been  sold  in  such  proceedings,  where  petition 
asked  to  withdraw  fraud  on  substitution  of  bond,  is  not  final  appealable 
judgment;  Lynham  v.  Hufty,  44  App.  D.  C.  594,  order  in  divorce  suit 
awarding  wife  specific  sum  of  money  for  alimony  pendente  lite  in  arrears 
is  final;  Fould  De  Grasse  v.  H.  W.  Gossard  Co.,  236  111.  80,  86  N.  E.  178, 
on  a  bill  for  accounting,  a  decree  finding  the  facts  substantially  as  alleged 
in  the  bill,  though  ordering  a  reference,  was  final  and  appealable;  French 
v.  Shoemaker,  12  Wall.  98,  20  L.  Ed.  271,  holding  decree  final  and  appeal- 
able which  had  conclu^sively  settled  all  the  l^al  rights  of  the  parties;  In 
re  Place,  9  Blatchf.  371,  Fed.  Cas.  11,201,  holding  judgment  disallowing 
claim  against  bankrupt  and  for  costs  final,  though  costs  not  taxed  till 
afterward;  Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  holding  decree 
ordering  judicial  sale  final,  though  reference  to  state  an  account  ordered; 
Doane  v.  Glenn,  1  Colo.  418,  holding  final  and  appealable  a  judgment  in 
favor  of  intervening  claimants,  in  attachment  suit;  Chicago  etc.  Ry.  Co. 
V.  Chicago,  148  III.  154,  35  N.  E.  883,  holding  order  for  possession  of  land 
in  condemnation  proceeding,  after  judgment  fixing  compensation,  appeal- 
able ;  Flemming  v.  Roberts,  84  N.  C.  539,  holding  decre^  deciding  the  whole 
merits  of  the  case  final,  and  could  not  be  set  aside  by  petition. 

What  is  final  decree.    Note,  81  Am.  Dec.  274. 

Finftl  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
429. 


Miscellaneous.    Cited  in  Gaines  v.  New  Orleans,  4  Woods,  237,  17  Fed. 
),  for  the  decision  o 
unlawfully  withheld. 


30,  for  the  decision  of  the  Circuit  Court,  allowing  rents  and  profits  of  land 
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Decree  containing  reference  to  a  master  to  state  an  account  and  take  tes- 
timony therefor  and  report  to  the  court  Is  Interlocutory  and  not  appealable. 

Approved  in  Odbert  v.  Marquet,  175  Fed.  50,  99  C.  C.  A.  60,  a  decree  is 
interlocutory  and  not  appealable  which  only  determines  that  plaintiff  is 
entitled  to  damages,  leaving  determination  of  amount  to  referee;  McGoui^ 
key  V.  Toledo  etc.  Ry.  Co.,  146  U.  S.  549,  36  L.  Ed.  1084,  13  Sup.  Ct.  174, 
holding  decree  directing  reference  and  report  is  interlocutory,  and  within 
court's  power  to  set  aside  at  later  term;  Columbus  Watch  Co.  v.  Robbins, 
52  Fed.  339,  3  C.  C.  A.  103,  restricting  court's  jurisdiction  on  appeal  from 
interlocutory  decree  in  patent  case  pursuant  to  statute. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ann.  Oas.  177. 

IV-r76 
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19  How.  289-308,  15  I«.  Ed.  644,  BABCOCK  ▼.  W7MAN. 

Parol  proof  is  admlasible  In  equity  to  show  that  a  deed  abeolnte  on  its 
face  was  intended  as  a  mortgage,  and  to  establish  a  resulting  trust  in  the 
grantor's  favor. 

Approved  in  Weiseham  v.  Hooker,  7  Okl.  254,  54  Pac.  465,  following 
rule;  Cabrera  v.  American  Colonial  Bank,  2:^4  U.  S.  231,  53  L.  Ed.  977, 
29  Sup>  Ct.  623,  permitting  parol  testimony  to  show  that  bill  of  sale  was 
^iven  as  security;  Hobbs  v.  Rowland,  136  Ky.  200,  L.  B.  A.  1916B,  1,  123 
S.  W.  1186,  admitting  parol  evidence  in  action  to  have  deed  absolute  in 
terms  declared  mortgage,  to  determine  character  of  instrument;  Morgan 
v.  Shinn,  15  Wall.  110,  21  L.  Ed.  89,  holding  parol  evidence  admissible 
to  sl^ow  bill  of  sale  of  vessel  to  be  a  mortgage;  Jackson  v.  Lawrence, 
117  U.  S.  681,  29  L.  Ed.  1025,  6  Sup.  Ct.  ^16,  and  McNeiU  v.  Norsworthy, 
39  Ala.  160,  where  deed  absolute  on  its  face  held  to  be  a  mortgage  by 
virtue  of  parol  agreement ;  Risher  v.  Smith,  131  U.  S.  clvi,  Appx.,  24  L.  Ed. 
809,  Andrews  v.  Hyde,  3  Cliff.  517,  Fed.  Cas.  377,  Amory  v.  Lawrence,  3 
Cliff.  530,  531,  Fed.  Cas.  336,  Alexander  v.  Rodriguez,  1  Fed.  Cas.  377, 
Campbell  v.  Dearborn,  109  Mass.  140,  12  Am.  Rep.  677,  Tower  v.  Fetz,  26 
Neb.  713,  715,  18  Am.  St.  Rep.  800,  802,  42  N.  W.  887,  Snavely  v.  Pickle, 
29  Gratt.  31,  and  Vangilder  v.  Hoffman,  22  W.  Va.  18,  holding  parol  evi- 
dence admissible  in  equity  to  show  deed  absolute  on  its  face  is  a  mortgage ; 
The  Ellen  Holgate,  30  Fed.  127,  holding  bill  of  sale  to  vessel,  intended  as 
security,  a  mortgage;  Richardson  v.  Taylor,  45  Ark.  476,  where  resulting 
trust  proved  by  parol  after  grantee's  death,  though  deed  absolute  on  its 
face;  Hinckley  v.  Hinckley,  79  Me.  323, '9  Atl.  898,  sustaining  resulting 
trust,  though  deed  to  trustee  absolute  on  its  face;  Clark  v.  Haney|  62  Tex. 
514,  50  Am.  Rep.  539,  holding  parol  evidence  of  express,  verbal  trust,  upon 
which  deed  executed,  admissible ;  Nease  v.  Capehart,  8  W.  Va.  126,  holding 
parol  evidence  admissible  to  establish  tru^t  against  grantee  in  deed  absolute 
on  its  face;  Newton  v.  Fay,  10  Allen,  509,  admitting  parol  proof  to  show 
a  transfer  of  stock  was  a  pledge  merely;  Brownlee  v.  Martin,  21  S.  C.  400, 
holding  parol  agreement  that  deed  absolute  on  its  face  is  a  mortgage, 
not  merged  in  subsequent  written  agreement;  James  v.  Gray,  131  Fed.  408, 
65  C.  C.  A.  385,  arguendo. 

Distinguished  in  Tobey  v.  Leonard,  2  Cliff.  55,  56,  Fed.  Cas.  14,067, 
reversed  in  s.  c,  2  Wall.  423,  17  L.  Ed.  842,  holding  pai'ol  proof  inadmis- 
sible to  establish  trust  in  mortgc^or's  favor  against  purchaser  of  the 
mortgage  from  mortgagee;  Matthews  v.  Porter,  16  Fla.  486,  where  deed 
was  direct  from  third  person  to  defendant  against  whom  the  mortgage 
was  attempted  to  be  established. 

Effect  of  statute  of  frauds  upon  parol  agreement  that  deed  shall  oper- 
ate as  mortgage.    Note,  11  Ann.  Cas.  314. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  R.  A.  1916B,  78,  79,  1G5, 
200,  324,  371,  434,  476,  494. 
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Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  16  L.  B.  A.  (N.  S.)  1194. 

In  ease  of  deed  absolute,  Intended  as  a  mortgage,  neither  grantee's  long 
possession  nor  lapse  of  period  of  the  statute  since  sale  of  the  property  by  blm 
will  bar  grantor's  rights  to  resulting  trust  in  the  balance. 

Approved  in  Leland  v.  Morrison,  92  S.  C.  513,  Ann.  Cas.  1914B,  349,  75 
S.  E.  893,  applying  rule  in  determining  that  deed  absolute  on  face  shown 
to  be  a  mortgage  will  remain  such  till  foreclosed. 

Miscellaneous.  Cited  in  Tobey  v.  Leonards,  2  Wall.  432,  17  L,  Ed.  845, 
as  example  of  party  in  interest  transferring  such  interest,  so  as  to  be 
qualified  to  testify. 

19  How.  303-312,  15  L.  Ed.  670,  BYEBB  ▼.  BXTSaST. 

Judgment  is  bindfng  in  collateral  proceeding  at  law,  and  also  in  equity 
when  impeached  for  irregularity  or  error;  but  equity  has  authority  to  scrutin- 
ize fraudulent  ponduct  of  parties  in  obtaining,  or  availing  themselves  of  Judg- 
ments and  to  annul  proceedings  taken  in  that  behalf. 

Approved  in  Michigan  v.  Phoenix  Bank,  33  N.  Y.  25,  holding  decision 
of  board  of  State  auditors  upon  fictitious  claim  against  the  State,  im- 
peachable in  equity  for  fraud;  Grover  v."  Fox,  36  Mich.  466,  holding  de- 
fects in  matters  of  substance  in  foreclosure  sale  not  cured  by  proof  that        — 
they  occurred  through  mistake. 

Gross  inadequacy  of  price  paid  for  land  by  Judgment  creditor's  attorney 
at  an  execution  sale,  which  he  himself  instituted  by  asHnintug  to  discharge 
some  of  the  functions  of  derk  and  sheriif,  constitute  evidence  of  fraud  suHL* 
cient  to  sustain  decree  setting  aside  sale. 

Approved  in  Bropliy  v.  Kelly,  211  Fed.  31,  128  C.  C.  A.  382,  avoiding  , 
deed  for  inadequacy  of  consideration  coupled  with  evidence  of  collusion 
and  fraud;  Barstow  v.  Beckett,  122  Fed.  146,  holding  purchasers  at  ju- 
dicial sale  are  not  bona  fide  purchasers  as  against  claim  of  fraud  on 
debtor  in  sale;  Fahmey  v.  Kelly,  1(?2  Fed.  411,  412,  holding  where  pur- 
chaser of  stock  worth  two  hundred  thousand  dollars  did  not  record  cer- 
tificate of  transfer,  and  creditor  of  seller  attached  and  bid  in  stock  for 
one  thousand  dollars  in  pursuance  of  scheme  to  divest  purchaser  of  title, 
sale  was  fraudulent;  Guinan  v.  Dorinell,  201  Mo.  202,  204,  98  S.  W.  484, 
485,  purchaser  not  entitled  to  refund  when  sale  set  aside  where  he  knew  \ 

and  concealed  from  others  facts  which  prevented  competitive  bidding; 
Causey  v.  Seaboard  Air  Line  R.  Co.,  166  N.  C.  10,  Ann.  Cas.  1916C,  707, 
L.  R.  A.  1915E,  1185,  81  S.  £.  918,  in  action  for  death  of  employee,  evi- 
dence held  to  justify  finding  that  a  release  of  claim  for  damages  was 
fraudulently  obtained;  King  v.  Atlantic  Coast  Line  R.  Co.^  157  N.  C.  65, 
48  L.  R.  A.  (N.  S.)  450,  72  S.  £.  809,  injured  employee  of  railroad  in- 
duced by  fraud  to  accept  certain  benefits  from  relief  fund  in  discharge 
of  his  claim  may  recover  damages,  but  must  return  benefits  of  relief  fund; 
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Leonard  v.  Southern  Power  Co.,  156  N.  C.  15,  70  S.  El  1063,  instructions 
as  to  whether  a  certain  written  instroment  was  obtained  by  fraud,  held  to 
properly  submit  the  issue ;  Weekes  v.  Galveston,  21  Tex.  Civ.  108,  61  S.  W. 
547,  applying  rule  to  lease  of  land  by  city  which  it  held  in  trust  for  bene- 
fit of  public  in  preservation  of  harbor  facilities;  Graffam  v.  Burgess,  117 
]  U.  S.  192,  193,  29  L.  Ed.  848,  6  Sup.  Ct.  692,  693,  reviewing  cases,  where 
''gross  inadequacy  of  price,  coupled  with  other  slight  circumstances,  held 
to  show  fraud ;  Schroeder  v.  Young,  161  U.  S.  338.  340,  40  L.  Ed.  724,  725, 
16  Sup.  Ct.  514,  515  (affirming  10  Utah,  166,  167,  168,  171,  37  Pac.  254, 
256),  holding  sale  under  execution  to  judgment  creditor's  attorneys,  for 
grossly  inadequate  price, .  together  with  manner  of  sale,  showed  fraud ; 
Fletcher  ▼.  McGill,  110  Ind.  402,  10  N.  E.  654,  holding  purchase  under 
execution  sale  for  grossly  inadequate  price  designedly  made  without 
notice  to  execution  defendant  fraudulent;  Adair  v.  Cummin,  48  Mich. 
382,  12  N.  W.  499,  holding  inequality  of  the  partition  by  commissioners 
so  great  as  to  sht>ck  the  conscience  implied  fraud;  Aldrich  v.  Wilcox,  10 
R.  1.  413,  holding  judicial  sale  fraudulent  and  void  for  gross  inadequacy 
of  price  where  only  bidder  acted  under  officer's  instructions. 

Distinguished  in  Heyward  v.  Bradley,  179  Fed.  334,  337,  102  C.  C.  A. 
,609  (affirming  Bradley  v.  Heyward,  164  Fed.  118,  122),  holding  considera- 
^tion  of  twenty  thousand  dollars  for  mineral  land  subsequently  found  to 
be  worth  seventy  thousand  dollars  not  so  inadequate  as  to  be  unconscion- 
able, there  being  no  fraud;  Michigan  v.  Sparrow,  89  Mich.  268,  where 
State  sued  to  cancel  patents  to  lands  issued  to  defendant;  Russel  v.  Pew, 
12  Mont.  516,  31  Pac.  76,  holding  inadequacy  of  price,  arising  from 
rumored  defect  of  title  and  other  slight  circumstances,  insufficient  to  es- 
tablish fraud. 

Inadequate  consideration  as  ground  for  refusing-  specific  performance. 
Note,  15  Am.  Dec.  302.       ^ 

Inadequacy  of  price  as  ground  for  setting  aside  judicial  sale.    Note, 
Ann.  Cas.  1914D,  3,  8. 

Right  of  attorney  of  party  to  (proceedings  to  purchase  prope^rty  at 
judicial  sale.    Note,  21  Axul  Cas.  274. 

19  How.  312-318,  15  L.  Ed.  666«  aABBISON  ▼.  MEMPHIS  INSUBAKOB  GO. 

Exception  of  ''perils  of  the  river"  in  a  bill  of  lading  indades  only  tIbIcb 
<  arising  from  natural  accidents  pecoliar  to  tlie  river,  wldch  do  not  liappen  hy 
^  human  intervention,  nor  are  to  be  prevented  by  human  prudence,  and  does  not 
^  Idciude  fire,  though  that  furnishes  the  vessel's  motive  power. 

Approved  in  Insurance  Co.  of  North  America  v.  Easton  ft  M'Mabon. 
Transp.  Co.,  97  Fed.  655,  holding  burden  of  proof  is  on  carrier  to  show 
that  loss  was  caused  by  excepted  peril ;  Anthony  v.  Aetna  Ins.  Co.,  1  Abb. 
(U.  S.)  346,  Fed.  Cas.  486,  holding  loss  of  cattle  by  breaking  their  chain 
and  rushing  overboard  within  policy  covering   loss   by   "perils   of  the 
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sea'';  Salmon  etc.  Mfg.  Co.  v.  The  Tangier,  21  Fed.  Cas.  260;  holding  fire 
on  wharf  after  goods  landed  not  a  "danger  of  the  sea."  ' 

Perils  of  the  river.    Note,  27  Am.  Dec.  618. 

Perils  of  the  sea.    Note,  41  Am.  Dec.  282. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of  goods 
for  loss  by  fire.    Note,  20  Aim.  Cas.  236. 

Evidence  that  an  exception  of  "i^erlls  of  the  river,**  in  'a  hill  of  lading/ 
Includes  fire,  is  incompetent,  as  varying  the  settled  meaning  of  the  terms  of 
the  contract. 

Approved  in  Isaksson  v.  Williams,  26  Fed.  645,  holding  usage  confined 
to  particular  locality  and  trade,  unknown  to  one  party,  inadmissible  to 
restrict  ordinary  meaning  of  written  contract. 

Insurance  company  Is  subrogated  to  assured's  didms  for  losses  which  it 
has  adjusted. 

Approved  in  Fidelity  Ins.  Co.  ▼.  Atlantic  etc.  R.  Co.,  165  N.  C.  140,  80 
S.  E.  1071,  insurance  company's  right  to  subrogation  to  action  against 
railroad  company  for  loss  caused  by  fire  arose  at  time  of  the  loss;  The 
Potomac,  105  U.  S.  634,  26  L.  Ed.  1195,  holding  insurer,  by  payment  of 
loss,  acquires  corresponding  right  in  any  damages  recovered  therefor; 
The  Planter,  2  Woods,  494,  Fed.  Cas.  11,207a,  holding  libel  maintainable 
by  insurer  for  loss,  for  insurer's  benefit,  though  insurance  paid;  The 
Frank  6.  Fowler,  8  Fed.  364,  sustaining  libel  in  admiralty  against  offend- 
ing vessel  by  insured  after  paying  loss;  The  Anchoria,  9  Fed.  841,  hold- 
ing libel  maintainable  by  shipper  for  himself,  and  for  insurers  to  the 
extent  of  the  loss  paid  by  them;  The  Grand  Republic,  10  Fed.  400,  sus- 
taining mortgagee's  '  libel  for  interest  of  insurers  who  paid  part  of  the 
loss  as  well  as  for  his  own;  Hartford  Fire  Ins.  Co.  v.  Wabash  Ry.,  74 
Mo.  App.  115,  holding  insurer  subrogated  to  insured's  rights  after  ad- 
justment of  the  claim  against  party  causing  the  loss;  Hooper  v.  Robin- 
son, 98  U.  S.  539,  25  L.  Ed.  221,  holding  drawees  for  amount  advanced 
for  ship'fe  repairs,  upon  payment,  could  adopt  insurance  effected  for  their 
benefit  by  lenders;  Dunhaftn  v.  N.  E.  Mut.  Ins.  Co.,  1  Low.  254,  Fed.  Cas. 
4152,  holding,  in  suit  for  insurance,  decree  for  damages  against  carrier, 
admissible  only  to  prove  satisfacticfti  pro  tanto;  The  Sidney,  23  Fed.  90, 
laying  down  the  general  rule,  argueudo. 

Limited  in  Phoenix  Ins.  Co.  v.  Erie  Trans.  Co.,  117  U.  S.  321,  29  L.  Ed. 
878,  6  Sup.  Ct.  754,  holding  abandonment  to  carrier  in  bill  of  lading  of 
insurance  on  cargo  if  lost  precludes  recovery  by  insurer. 

Insurer  may  resort  to  equity  whenever  impediment  exists  to  exercise  of 
his  legal  remedy  against  third  person  for  loss,  in  assured's  name,  so  Insurer 
may  do  so  to  prevent  a  multiplicity  of  suits. 

Approved  in  Dixie^  Fire  Ins.  Co.  v.  American  Confectionery  Co.,  124 
Tenn.  266,  34  L.  R.  A.  (N.  S.)  897,  136  S.  W.  919,  equity  has  jurisdiction 
to  act  aside  on  ground  of  fraud  an  award  under  fire  policy;  First  Na- 
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tional  Bank  v.  Bohne,  4  Woods,  76,  8  Fed.  116,  sustaining  equity  juris- 
diction to  subject  certain  realty  to  payment  of  a  judgment  and  compel 
contribution;  Plummer  v.  Connecticut  etc.  Ldfe  Ins.  Co.,  1  Holmes,  270, 
Fed.  Cas.  11,232,  sustaining  equity  jurisdiction  where  remedy  at  law 
would  involve  many  actions  and  accounts  inconvenient  to  settle  at  law; 
Hill  V.  Whitcomb,  1  Holmes,  322,  Fed.  Cas.  6502,  holding  objection  to 
equity  jurisdiction.  Where  legal  remedy  less  efficient,  would  not  avail; 
-Nichols  V.  Jones,  19  Fed.  857,  holding  bill  in  equity  maintainable  where 
multiplicity^'  of  suits  necessaiy  for  adequate  remedy  at  law;  Fuller  t. 
Detroit  etc.  Ins.  Co.,  36  Fed.  474,  1  L.  B.  A.  804,  holding  equity  has 
jurisdiction  to  apportion  loss  among  several  insurers;  Hay  v.  Alex- 
andria etc.  Ry.  Co.,  1  Hughes,  172,  Fed.  Cas.  6254,  requirii%  as  plain, 
adequate  and  complete  a  remedy  at  law  as  in  equity  to  oust  jurisdiction 
of  latter;  Gowdy  v.  Green,  69  Fed.  866,  discussing  jurisdiction  of  equity 
court  to  restrain  StatlB  officer  from  enforcing  a  statute  abridging  plain- 
tiff's  right  to  vote. 

Distinguished  in  Hibemia  Ins.   Co.   v.   St.  Louis  etc.   Transp.   Co.,    3 
McCrary,  370, 10  Fed.  598,  discussing  right  of  insurer. to  proceed  in  equity. 

19  How.  318-S23,  16  I^  Ed.  636,  COMMEBCIAIi  MUTUAL  MARINE  TSB.  CO. 
V.  UNION  MUTUAL  INS.  CO.  OF  NEW  YOBK. 

Under  the  common  law,  which  prevails  in  this  particular  in  Massachusetta^ 
a  parol  agreement  to  execute  an  insurance  policy  the  next  day  is  valid  and 
enforceable  when  all  the  terms  are  agreed  upon. 

Approved  in  Posey  County  Fire  Assn.  v.  Hogan,  37  Ind.  App.  576,  77 
NT.  E.  671,  upholding  sufficiency  of  complaint  in  action  against  company 
on  oral  contract;  Phoenix  Ins.  Co.  of  Hartford  v.  Ireland,  9  Kan.  App. 
644,  58  Pac.  1025,  holding  parol  agreement,  terminable  at  any  time  on 
notice  that  insurance  policy  shall  be  renewed  from  year  to  year  is  not 
within  statute  of  frauds;  Fidelity  etc.  Co.  v.  Ballard,  106  Ky.  256,  48 
S.  W.  1075,  enforcing  parol  agreement  that  insurance  applied  for  shall 
be  in  force  until  the  application  is  rejected  and  notice  thereof  given  to 
applicant ;  Lea  v.  Atlantic  Fire  Ins.  Co.,  168  N.  C.  482,  84  S.  E.  815,  parol 
contract  of  insurance  is  valid,  though  statute  prescribes  standard  form  of 
policy;  M'Cabe  v.  Aetna  Ins.  Co.,  9.N.  D.  23,  81  N.  W.  428,  holding 
parol  agreement  by  agent  to  renew  policy  is  binding  on  principal;  Benner 
V.  Fire  Assn.  of  Philadelphia,  229  Pa.  81,  140  Am.  St.  Rep.  706,  78  Atl. 
46,  evidence  held  insufficient  to  show  parol  promise  of  renewal;  Whitman 
V.  Milwaukee  Fire  Ins.  Co.,  128  Wis.  131,  5  L.  R.  A.  (N.  S.)  407,  107  N.  W. 
293,  oral  contract  of  fire  insurance  is  valid;  Humphry  v.  Hartford  Fire 
Ins.  Co.,  15  Blatchf.  37,  Fed.  Cas.  6874,  and  Humphiy  v.  Hartford  Fire 
Ins.  Co.,  15  Blatchf.  511,  Fed.  Cas.  6875,  sustaining  similar  contract,  hold- 
ing recovery  thereon,  at  law,  same  as  it  would  have  been  upon  the  policy; 
Home  Ins.  Co.  v.  Adler,  71  Ala.  524,  holding  loss  recoverable  on  parol 
agreement  for  policy;  Commercial  Fire  Ins.  Co.  v.  Morris,  105  Ala.  505, 
18   South.   36,   holding   agreement   to   insure   not   within    the   statiite   of 
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frauds;  Hartford  Fire  Ins.  Co.  v.  Wilcox,  57  111.  182,  holding  verbal  con- 
tract to  insure  legal  and  binding;  Fireman's  Ins.  Co.  v.  Kuessner,  164  IlL 
280,  45  N.  E.  541,  holding  action  maintainable  for  loss  on  parol  contract 
for  insurance;  Peoria  Marine  etc.  Ins.  Co.  v.  Walser,  22  Ind.  83,  Western 
Mass.  Ins.  Co.  v.  Duffey,  2  Kan.  356,  Security  Fire  Ins.  Co.  v.  Kentucky 
Marine  etc.  Ins.  Co.,  7  Bush.  86,  88,  3  Am.  Bep.  308,  304,  Phoenix  Ins. 

•  Co.  V.  Ryland,  69  Md.  447,  1  L.  R.  A.  550,  16  Atl.  Ill;  Brown' v.  Franklin 
etc.  Fire  Ins.  Co.,  165  Mass.  568,  52  Am.  St.  Rep.  536,  43  N.  E.  512,  Baile 
V.  St.  Joseph  Fire  etc.  Ins.  Co.,  73  Mo.  383,  Ellis  v.  Albany  etc.  Fire  Ins. 
Co.y  50  N.  Y.  405,  10  Am.  Rep.  498,  Van  Loan  v.  Farmers*  Mutual  Fire 
Ins.  Assn.,  90  N.  Y.  285,  and  Campbell  v.  American  Fire  Ins.  Co.,  73  Wis. 
108,  40  N.  W.  664,  all  holding  verbal  contract  for  insurance  valid  and 
enforceable;  Walker  v.  Metropolitan  Ins.  Co.,  5^  Me.  378,  382,  383,  384, 
sustaining  validity  of  verbal  contract  of  insurance,  holding  rule  not 
affected  by  statute  requiring  policies  to  be  in  writing;  Sanborn  v.  Fire- 
man's Ins.  Co.,  16  Gray,  453,  454,  77  Am.  Dec.  420.  421,  sustaining  oral 
contract  of  insurance  for  one  year,  notwithstanding  requirement  of  char- 
ter that  president  should  sign  such  contracts;  Emery  v.  Boston  Marine 
Ins.  Co.,  138  Miss.  412,  holding  verbal  agreement  to  enter  up  insurance  on 
open  policy  binding,  notwithstanding  by-laws  requiring  signatures  of  cer- 
tain officers;  Baldwin  v.  Chouteau  Ins.  Co.,  56  Mo.  154,  17  Am.  Rep.  673, 
holding  policy,  when  delivered,  related  back  to  date^df  application  and 
acceptance;  Griswold  v.  American  etc.  Ins.  Co.,  1  Mo.  App.  102,  holding^ 
memorandum  on  policy  not  necessary  for  agreement  by  the  parties  to  sub- 
stitute third  person  for  insurer;  Worth  v.  German  etc.  Ins.  Co.,  64  Mo. 

.  App.  589,  holding  .policy  related  back  to  date  of  prior  oral  contract  for 
insurance;  Trustees  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  308,  holding  valid 
and  enforceable  a  parol  contract  to  renew  a  policy;  Fireman's  Fund  Ins. 
Co.  V.  Norwood,  69  Fed.  75,  16  C.  C.  A.  136,  holding  notice  to  defendant's 
agent  before  policy  issued,  of  amount  of  insurance  plaintiff  intended  to 
carry,  bound  company;  McElroy  v.  British  etc.  Assur.  Co.,  94  Fed.  997, 
36  C.  C.  A. '615,  where  stipulation  in  policy  against  concurrent  insurance 
or  mortgage  held  ineffectual  upon  parol  proof  of  company's  knowledge 
of  existing  concurrent  insurance;  London  etc.  Fire  Ins.  Co.  v.  Storrs,  71 
Fed.  125,  17  C.  C.  A.  645,  sustaining  waiver  by  parties  of  certain  pre- 
requisites to  appraisement  provided  for  in  the  policy;  Viele  v.  Gennania 
Ins.  Co.,  26  Iowa,  54,  96  Am.  Dec.  99,  holding  parol  waiver  by  insurer  of 
condition  inserted  for  its  benefit  estopped  insurer  from  setting  up  breach 
thereof;  Morrison  v.  Insurance  Co.  of  North  America,  64  N.  H.  140,  7  Atl. 
380,  where  there  was  a  preliminary  a^eement  for  a  policy ;  American  etc. 
Ins.  Co.  V.  McCrea,  8  Lea,  524,  41  Am.  Rep.  652,  holding  condition  requiring 
indorsement  of  other  insurance  on  policy  waived  where  agent  postponed 
indorsement  to  suit  his  convenience;  Splawn  v.  Chew,  60  Tex.  537,  holding 
compliance  with  merely  directory  by-laws  pointing  out  method  of  changing 
beneficiaries,  not  obligatory  on  members  of  association. 
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Distinguished  in  Delaware  Ins.  Go.  "v.  Pennsylvania  Ins.  Co.,  126  Ga. 
386,  55  S.  E.  332,  contract  of  fire  insurance  must  be  in  writing  and  signed 
by  insurer  or  his  agent;  Scranton  Steel  Co.  v.  Ward's  etc.  Line,  40  Fed. 
870,  holding  agreement  to  insure  by  one  not  in  insurance  business,  satis- 
fied by  procuring  policy  in  insurance  company;  Henning  v.  United  States 
Ins.  Co.,  47  Mo.  433,  434,  4  Am.  Bep.  836,  holding  verbal  contract  of 
insurance  void ;  Matkin  v.  Knights  of  Honor,  82  Tex.  303,  27  Am.  St.  Rep. 
888,  18  S.  W.  307,  holding  initiation  a  condition  precedent  to  membership 
in  association  and  right  to  have  benefits  paid;  Idaho  etc.  Co.  v.  Fireman's 
Fund  Ins.  Co.,  8  Utah,  44,  17  L.  B.  A.  587,  29  Pac.  827,  denying  recovery 
upon  proof  of  contract  to  insure  where  contract  of  insurance  in  praesenti 
allege^;  McCully  v.  Phoenix  etc.  Ins.  Co.,  18  W.  Va.  785,  786,  holding 
where  policy  never  delivered  nor  countersigned  by  designated  person,  as 
required  by  condition,  no  insurance  effected. 

Parol  contract  to  insure.    Note,  19  Am.  E0p.  809. 

Validity  of  oral  contract  of  insurance.    Notes,  6  Ann.  Oas.  625;  22 
L.  B.  A.  770. 

TTpbn  proof  of  practlcaUy  uniform  custom  of  insurance  company  presi- 
dents, including  defendants,  to  regard  as  binding,  their  oral  promises  to  effect 
insurance,  such  a  contract  will  be  held  binding  on  the  company. 

Approved  in  Charles  Roesch  &  Sons  Co.  v.  Mumford,  230  Fed.\  60,  up- 
holding as  binding  on  corporation  acceptance  of  assignment  by  agent  of 
company ;  M'Cabe  Bros.  v.  Aetna  Ins.  Co.,  9  N.  D.  25,  81  N.  W.  429,  hold- 
ing oral  agreement  by  agent  to  renew  policy  binds  principal;  Union 
Mining  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  \  Colo.  257,  holding  corporation 
bound  by  liabilities  incurred  by  agent  whom  it  had  held  out  as , authorized  * 
to  conduct  its  business;  Oro  Mining  etc.  Co.  v.  Kaiser,  4  Colo.  App.  226, 
35  Pac.  679,  holding  mining  company  bound  by  manager's  contracts  within 
the  scope  of  a  manajj^er's  usual  authority;  Fifth  Ward  Savings  Bank  v. 
First  National  Bank,  48  N.  J.  L.  528,  7  Atl.  326,  where  treasurer  held  out, 
by  corporation  officers,  as  having  authority  to  borrow  money  for  company. 

Distinguished  in  Constant  v.  Allegany  Ins.  Co.,  3  Wall.  Jr.  316,  Fed. 
Cas.  3136,  denying  authority  of  secretary  to  bind  company  by  guaranty 
of  other  companies  substituted  by  him  for  his  own;  Water  Commission- 
ers V.  Brown,  32  N.  J.  L.  511,  denying  recovery  on  mere  resolution  of 
public  board  purporting  to  accept  proposals  and  directing  drawing  up  of 
contract. 

In  suit  in  equity,  after  occurrence  of  loss,  to  enforce  specific  pierf ormance 
of  contract  to  effect  insurance,  court  will  decree  the  payment  of  the  money 
which  would  have  been  payable  on  the  policy  if  issued. 

Approved  in  West  Assur.  Co.  v.  M'Alpin,  23  Ind.  App.  226,  77  Am.  St. 
Bep.  427,  holding  where  agent  entered  into  contract  to  insure  crediting 
premiums  on  account  agent  owed  insurer  contract  is  binding  on  com- 
pany; Mallete  .v.  British  Assur.  Co.,  91  Md.  483,  46  AtL  1007,  holding 
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where  insured  owed  ten  dollars  on  other  policies  sent  defendant  twenty 
dollars  with  promise  to  send  more  and  eheck  was  collected,  if  agent  ac- 
cepted check  to  apply  on  policy  in  suit,  company  was  liable  for  loss  occurring 
before  payment  of  balance  of  premium;  Sproul  v.  West  Assur.  Co.,  33  Or. 
101,  54  Pac.  181,  holding  in  absence  of  contrary  stipulation  it  is  pre- 
sumed that  parties  contemplated  kind  of  policy  ordinarily  covered  by 
company  to  cover  property  designated  in  agreement;  Summers  v.  Mutual 
Life  Ins.  Co.,  12  Wyo.  390,  109  Am.  St.  Rep.  1005,  66  L.  R.  A.  812,  75  Pac. 
942,  arguendo;  Fitton  v.  Fire  Ins.  Assn.,  20  Fed.  767,  holding  agreement 
to  insure  treated  as  insurance  in  equity;  Walker  v.  Metropolitan  Ins.  Co., 
56  Me.  382,  holding  agreement  to  insure  enforceable  in  equity;  Wooddy  v. 
Old  Dominion  Ins.  Co.,  31  Gratt.  364,  31  Am.  Rep.  733,  holding  equity 
has  jurisdiction  to  decree  payment  of  insurance  where  policy  contracted 
for  and  premium  paid  before  loss;  Home  Ins.  Co.  v.  Adler,  71  Ala.  524, 
holding  contract  of  insurance  may  be  made  by  parol;  Somerby  v.  Buntin, 
118  Mass.  287,  19  Am.  Rep.  462,  holding  equity  has  jurisdiction  to  enforce 
oral  agreement  for  sale  of  an  invention;  Miller  v.  Aldrich,  31  Mich.  420, 
holding  agreement  by  mortgagor  to  keep  mortgi^ged  property  insured,  en- 
forceable in  equity  against  mortgagor  and  his  assignee. 

Delivery  of  a  premium  note  is  not^essential  tea  binding  contract  to  effect 
insurance. 

Approved  in  Miller  v.  Assured's  etc.  Fire  Ins.  Co.,  264  111.  388,  106 
N.  E.  206,  inclosing  in  letter  to  insured  an  assignment  blank  held  sufficient 
acknowledgment  of  plaintiff's  acceptance  of  policy;  Miller  v.  Life  Ins.  Co., 
12  Wall.  304,  20  L.  Ed.  402,  holding  stock  company  bound  by  agent's 
waiver  of  cash  payment  and  issue  of  policy  on  credit;  Carey  v.  Nagle,  2 
Abb.  (U.  S.)  158,  2  Biss.  246,  Fed.  Cas.  2403,  holding,  though  company's 
charter  provided  for  cash  payments  of  premiums,  a  note  could  be  re- 
ceived therefor;  Frankle  v.  Pennsylvania  Fire  Ins.  Co.,  9  Fed.  Cas. 
708,  holding  delivery  of  policy  waiver  of  prepayment  of  premium;  Ball 
etc.  Wagon  Co.  v.  Aurora  Fire  etc.  Ins.  Co.,  20  Fed.  235,  where  immediate 
payment  of  premium  held  waived;  Huggins  Candy  etc.  Co.  v.  People's  Ins* 
Co.,  41  Mo.  App.  545,  holding  payment  of  premium  not  essential  to  validity 
of  policy. 

Distinguished  in  Belleville  Mutual  Ins.  Co.  v.  Van  Winkle,  12  N.  J.  Eq. 
340,  holding  deposit  of  premium  note  condition  precedent  to  become  a 
member  or  insured  in  a  mutual  company. 

When  contract  of  insurance  is  consummated.    Note,  9  Ann.  Cas.  221. 
Contract  of  reinsurance  and  the  remedies  of  the  parties.    Note,  45  Am. 

St.  Rep.  443,  444. 
Reinsurer's  liability.    Note,  8  L.  R.  A.  (N.  S.)  845. 

Miscellaneous.  Cited  in  St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue  Paper 
Co.,  156  Ind.  675,  59  N.  £.  999,  as  to  the  manner  in  which  a  corporation, 
unrestricted  by  charter  or  statute,  may  exercise  its  powers;  Trager  v; 
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Louisiana  etc.  Life  lus.  Co.,  31  La.  Ann.  239,  ai>on  effect  on  policy  of 
verbal  agreement  to  surrender  upon  nonpayment  of  premium  notes. 

19  How.  823-333,  15  L.  Ed.  d50,  FIELD  ▼»  SEABUBY. 

1  Where  plaintiff  and  defendant  in  ejectment  are  equally  Within  the  class 

to  whom  title  was  confirmed  by  the  legislature,  the  party  in  possession  is  en- 
titled to  a  verdict. 

Approved  in  Miller  v.  Severs,  42  Okl.  384,  Ann.  Oas.  1916D,  1148,  141 
Pac.  968,  holding  evidence  sufficient  to  show  title  to  lot  under  town  site 
act  in  plaintiff  in  action  of  ejectment;  McCarter  v.  Sooy  Oyster  Co.,  78 
N.  J.  L.  406,  75  Atl.  216,  evidence  that  tide-lands  are  oyster-beds  not 
admissible  to  defeat  grant  by  riparian  commissioners  to  defendant  in  action 
of  ejectment  by  State ;  dissenting  opinion  in  South  End  Min.  Co.  v.  Tinney, 
22  Nev.  55,  35  Pac.  102,  majority  holding  where  after  abandonment  of 
mining  location  by  plaintiff  and  after  relocation  by  defendant's  grantor 
plaintiff  fraudulently  obtained  patent  to  such  claim,  he  held  in  trust  for 
defendant;  Seabury  v.  Arthur,  28  Cal.  151,  holding  plaintiffs  not  entitled 
to  recover  from  defendants  in  possession. 

^  Third  party  cannot,  in  ejectment,  raise  the  question  of  ftaud  between  the 

executive  or  legislative  authority  granting  or  confirming  land  titles,  and  the 
grantee  or  confirmee,  and  thus  collaterally  annul  the  grant  or  confirmation. 

Approved  in  Harvey  v.  Holies,  160  Fed.  539,  upholding  right  of  settler 
on  public  lands  who  claims  by  adverse  possession  as  against  subsequent 
homesteader;  Houck  v.  Kelsey,  17  Kan.  335,  holding  no  one  without  prior 
equitable  right  can  question  claim  of  pre-emptor  who  holds  title  from 
government ;  Spencer  v.  Lapsley,  20  How.  272,  15  L.  Ed.  906,  holding  grant 
not  impeachable  at  law  for  fraud  at  instance  of  third  party;  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  798,  19  L.  Ed.  569  (affirming  Goodyear  v. 
Providence  Rubber  Co.,  2  Cliff.  375,  Fed.  Cas.  5583),  holding  patent  of 
invention  cannot  be  abrogated  for  fraud  in  collateral  proceeding;  United 
States  V.  Gunning,  21  Blatchf.  517,  18  Fed.  512,  holding  only  government 
entitled  to  bring  suit  in  equity  to  set  aside  letters  patent  fraudulently 
obtained;  Northern  etc.  R.  R.  Co.  v.  Cannon,  46  Fed.  231  (54  Fed.  259,  4 
C.  C.  A.  303),  holding  bill  by  third  person  to  annul  patent  not  maintain- 
able; Deweese  v.  Reinhard,  61  Fed.  781,  10  C.  C.  A.  55,  holding  settler 
under  homestead  laws  could  not  maintain  suit  to  cancel  certification  of 
land  to  State;  Boggs  v.  Merced  Mining  Co.,  14  Cal.  366,  holding  patent 
not  impeachable  for  fraud  in  collateral  proceeding;  Cheever  v.  Homer, 
11  Colo.  72,  7  Am.  St.  Rep.  220,  17  Pac.  497,  holding  deed  by  probate 
judge  under  act  authorizing  entry  of  town  sites  not  impeachable  in  eject- 
ment for  irregularity  in  proceedings;  Meyendorf  v.  Frphner,  3  Mont.  321, 
holding  patent  impeachable  for  fraud  in  procuring  it  only  by  government; 
American  Dock  etc.  Co.  v.  Trustees,  39  N.  J.  Eq.  418,  holding  deed  under 
great  seal  of  State  not  imi>eachable  by  third  parties  in  ejectment;  Howard 
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V.  Colquhoun,  28  Tex.  146,  holding  mere  intruder  could  not  attack  grant 
for  fraud  in  its  procurements;  Decourt  v.  Sproul,  66  Tex.  371,  1  S.  W. 
338,  holding  grant,  though  voidable  for  fraud,  not  subject  to  attack  there- 
for, except  by  the  State;  Territory  v.  Lockwood,  3  Wall.  239,  18  L.  £d. 
49,  holding  quo  warranto  proceedings  to  test  person's  title  to  judicial  office 
must  be  in  name  of  United  States;  dissenting  opinion  in  Doolan  v.  Carr, 
125  U.  S.  638,  31  L.  Ed.  851,  8  Sup.  Ct.  1238,  majority  holding  want  of 
power  in  officer  to  issue  patent  could  be  shown  in  ejectment  by  extrinsic 
evidence;  Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  376,  Fed.  Cas.  5583, 
holding  patent  impeachable  by  clear  proof  of  fraud  in  direct  proceeding 
between  patentee  and  government. 

Distinguished  in  Lake  Superior  etc.  Canal  v.  Cunningham,  44  Fed.  839, 
holding  evidence  of  want  of  authority  to  issue  patent  admissible. 

Under  confirmatory  act  of  Oalifomia,  legislature  of  March  26,  1851,  ng- 
istry  of  alcalde's  grant,  In  %lie  manner  and  within  the  time  therein  provided, 
was  essential  to  its  confirmation. 

Approved  in  Farmers'  etc.  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  161 
(re-reported  in  151  U.  S.  40),  sustaining  legislature's  power  to  grant  lands 
and  declare  grants  forfeited. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565,  566. 

Miscellaneous.  Cited  in  Stewart  v.  Alstock,  22  Or.  188,  29  Pac.  555, 
holding  patent  issued  for  lands  not  granted  simply  void;  Bryan  v.  Shirley, 
53  Tex.  454,  holding  confirmatory  act  made  ,older  equity  the  legal  title. 

19  How.  333-334,  15  L.  Ed.  665,  FIELD  v.  SEABUBY. 

Case  decided  on  same  gronnds  as  Field  ▼.  Seabury,  supra. 

Cited  in  Cheever  v.  Horner,  11  Colo.  72,  7  Am.  St.  Rep.  220,  17  Pac.  497, 
upon  point  that  third  party  cannot  impeach  a  government  grant  in  eject- 
ment; Farmers'  etc.  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,- 39  Fed.  151  (re- 
reported  in  151  U.  S.  40),  upon  question  of  legislature's  power"  to  make 
and  confirm  grants  of  land. 

19  How.  334-342,  15  L.  Ed.  674,  BBYAN  v.  FOBSYTH. 

Act  of  Congress,  'confirming  lots  to  certain  settlers  in  Peoria,  Illinois,  and 
inrovlding  for  sunrey  and  return  of  plats  thereof,  conferred  incipient  titles, 
which  were  perfected  upon  fulfillment  of  such  conditions. 

Approved  in  Hall  v.  Papin,  24  How.  143,  16  L.  Ed.  643,  holding  con- 
firmee's title  to  lot  in  Peoria,  Illinois,  became  complete  upon  survey  and 
return  of  plat ;  Shaw  v.  Kellogg,  170  U.  S.  341,  42  L.  Ed.  1060,  18  Sup.  Ct. 
644,  holding  title  passed  to  grantees  where  survey  and  location  made 
as  directed  by  law  and  approved,  though  no  patent  issued. 
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CoBflrmation  to  settlers  by  act  of  Congress  of  1828,  requiring  surrey  be- 
fore completion  of  title,  gave  superior  title  such  as  would  support  ejectment 
when  survey  made,  against  elder  patentee  under  a  subsequent  entry,  which  ex- 
pressly reserved  rights  of  claimants  under  act  of  1823. 

Approved  in  Dredge  v.  Forsyth,  2  Black,  568,  569,  17  L.  Ed.  255,  and 
Kellogg  V.  Forsyth,  2  Black,  573, 17  L.  Ed.  256,  both  holding  titles  founded 
on  congressional  confirmation  superior  to  patents  expressly  subject  to  thcni, 
though  not  perfected  till  after  patents  issued;  Silver  Bow  Mining  etc:  Cp. 
V.  Clark,  5  Mont.  419,  420,  5  Pac.  578,  579,  holding  patent  to  mining  claim 
related  back  to  a  locator  prior  to  town  site  entry  and  patent  thereon. 

Patent  under  entry  subsequent  to  congiessional  confirmation,  but  prior  te 
completion  of  title  and  patent  thereunder^  gave  color  of  title  sufficient  to  base 
adverse  possession  upon,  within  Illinois  statute  of  limitations. 

Approved  in  Meehan  v.  Forsyth,  24  How.  178,  16  h,  Ed.  781,  Gregg  v. 
Forsyth,  24  How.  182,  16  L.  Ed.  733,  Gregg  v.  Tesson,  1  Black,  152,  17 
L.  Ed.  75,  Dredge  v.  Forsyth,  2  Black,  569,  17  L.  Ed.  255,  Kellogg  v.  For- 
syth, 2  Black,  573,  17  L.  Ed.  256,  and  Lender  v.  Kidder,  23  HI.  51,  all  hold- 
ing possession  of  a  Peoria,  Illinois,  lot,  under  a  patent,  though  expressly 
subject  to  perfection  by  survey  of  incipient  rights  under  act  of  1823,  ad- 
verse within  State  statute  of  limitations;  Cameron  v.  United  States,  14S 
U.  S.  308,  87  L.  Ed.  462,  13  Sup.  Ct.  598,  upon  what  constitutes  color  of 
title;  Waterman  v.  Smith,  13  Cal.  413,  holding  courts  could  not  disregard 
surveys  and  patents  issued  thereon. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  484. 

Printed  ofllcial  report  contained  in  the  ''American  StMe  PapecB,**  which 
are  public  dociunents,  published  by  order  of  Congress,  is  as  competent  evidence 
as  the  original  document. 

Apprpved  in  Post  v.  Supervisors,  105  U.  S.  671,  26  L.  Ed.  1206,  holding^ 
copies  of  the  journals  of  the  houses  of  the  legislature,  printed  and  bound 
pursuant  to  law  are  evidence ;  Kirby  v.  Lewis,  39  Fed.  77,  holding  consulta- 
tion by  court  of  official  reports  and  correspondence  relating  to  lands  in 
litigation  permissible;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  649,  Doe  v. 
Roe,  13  Fla.  609,  and  Dutillet  v.  Blanchard,  14  La.  Ann.  98,  all  holding 
"American  State  Papers"  as  good  evidence  of  whatever  they  contain  as 
the  original  documents ;  McCall  v.  United  States,  1  Dak.  Ter.  313,  46  N.  W. 
610,  holding  publications  by  congressional  authority  as  valid  evidence  as 
the  originals  from  which  copied;  Milford  v.  Greenbush,  77  Me.  333,  hold- 
ing printed  appendices  to  State  adjutant-general's  official  reports  admis- 
sible evidence  of  contents  of  original  documents;  Whitton  v.  Albany  etc. 
Ins.  Co.,  109  Mass.  30,  holding  certain  official  correspondence  and  docu- 
ments evidence;  Fulham  v.  Howe,  60  Vt.  358,  14  Atl.  656,  holding  printed 
compendium  of  a  census  compiled  pursuant  to  act  of  Congress  admiasible 
in  evidence. 
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Admissibility  of  veri|(ed  copy  of  public  document.    Note,  11  E.  R.  0. 
467. 

Miscellaneous.  Cited  in  Ballance  v.  Papin,  19  How.  343,  16  L.  Ed.  678, 
as  involving  the  same  title;  Dent  v.  Sigerson,  29  Mo.  520,  as  furnishing 
instance  of  United  States  merely  quitclaiming  its  interest  to  patentee. 

19  How.  342-948,  16  L.  Ed.  678,  BAU.ANCE  v.  PAPIK. ' 

Adverse  possession  during  statutory  period,  under  patent,  subsequent  to 
commencement  of  and  subject  %b  incipient  title  under  act  of  confirmation 
barred  ejectment  by  confirmee,  tbough  bis  title  was  afterward  perfected. 

Approved  in  Waterman  v.  Smith,  13  Cal.  413,  holding  courts  canpot  dis- 
regard surveys  and  patents  issued  thereon. 

19  How.  343-349,  15  L.  Ed.  678,  UNITED  STATES  v.  FERALTA. 

Authority  of  Spanish  and  Mexican  oflicers  who  made  grants  of  land  in  ter- 
ritory afterward  ceded  to  the  United  States  is  prima  fade  presumed  from  the  i 
grants  themselves.  ^ 

Approved  in  Whitney  v.  United  States,  181  U.  S.  113,  45  L.  Ed.  775,  21 
Sup.  Ct.  569,  determining  validity  of  grant  by  Mexican  governor  of  New 
Mexico;  Mitchell  v.  Furman,  180  U.  S.  431,  45  L.  Ed.  610,  21  Sup.  Ct.  441, 
holding  Spanish  land  grant  which  was  not  complete  and  perfect  prior  to 
Spanish  treaty  needed  confirmation,  and  was  insufficient  as  not  constitut- 
ing title  to  support  bill  to  remove  cloud  from  title;  United  States  v.  Red- 
fern,  180  Fed.  508,  applying  rule  in  upholding  sufficiency  of  warrant  of 
deportation  of  alien;  State  v.  Gallardo,  106  Tex.  285,  166  S.  W.  371,  up- 
holding presumption  that  governor  of  Mexican  State  had  authority  to  sign 
Mexican  land  grant;  Ely  v.  United  States,  171  U.  S.  224,  48  L.  Ed.  144,  18 
Sup.  Ct.  842,  presuming,  where  laws  defining  granting  officer's  powers  were 
indefinite,  a  grant,  such  as  he  was  in  the  habit  of  making,  was  valid;  The 
John  Shillito  Co.  v.  M'Clung,  61  Fed.  872,  2  C.  C.  A.  526,  presuming  au- 
thority of  assistant  secretary  to  perform  Secretary  of  Treasury's  duties, 
to  have  been  exercised  under  the  proper  circumstances ;  Sullivan  v.  Richard- 
son, 33  Fla.  109,  14  South.  706,  presuming  validity  .and  regularity  of  grant 
by  int^ndant  of  West  Florida;  Sheldon  v.  Milmo,  90  Tex.  18,  36  S.  W.  417, 
holding  grant  by  Mexican  ojiicer  in  Texas  furnishes  prima  facie  presump- 
tion of  his  authority ;  Serrano  v.  United  States,  5  Wall.  461,  18  L.  Ed.  497, 
holding  Spanish  Governors  in  California  alone  had  authority  to  grant  lands. 

Distinguished  in  Stoneroad  v.  Beck,  16  K  M.  770,  120  Pac.  904,  denying 
right  of  alcalde  to  make  grant  of  public  land;  Owen  v.  Presidio  Min.  Co., 
61  Fed.  12,  9  C.  C.  A.  338,  where  evidence  of  the  grant  itself  was  insuffi- 
cient ;  United  States  v.  Cambustin,  20  How.  63, 15  L.  Ed.  830,  holding  power 
to  make  grants  after  1824  regulated  by  Mexican  statutes  and  regulations, 
which  must  determine  their  validity;  Fuentes  v.  United  States,  22  How. 
459^  16  Ifc  Ed.  381,  holding  presumption  of  compliance  with  prerequisites 
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for  Mexican  grant  did  not  arise  from  recital  thereof  in  the  grant;  Cessna 
V.  United  States,  169  U.  S.  179,  42  L.  Ed.  708,  18  Sup.  Ct.  320,  holding  no 
presumption  arose  of  ayuntamiento's  power  to  grant  land,  where  alleged 
grant  showed  the  action  to  be  only  preliminary;  Hayes  v.  United  States, 
170  JS.  S.  648,  42  L.  Ed.  1179,  18  Sup.  Ct.  740,  holding,  under  act  of  1891, 
lit  must  appear  that  the  granting  officer  or  body  had  authority. 

Spanish  grant  to^Iiuis  Peralta,  whether  perfect  or  inchoate,  was  entitled 
to  protection  under  trea^  of  Guadalupe  Hidalgo. 

Approved  in  Peralta  v.  California,  182  Jed.  756,  105  C.  C.  A.  491,  hold- 
ing on  receipt  of  patent,  patentees  bound  by  description  contained  therein ; 
London  etc.  Bank  v.  Oakland,  86  Fed.  31,  involving  title  to  portion  of  the 
grant  once  dedicated  as  a  public  street;  Mintum  v.  Brower,  24  Cal.  657, 
holding  titles  of  certain  of  Peralta's  heirs  not  destroyed  by  failure  to  have 
them  confirmed. 

Distinguished  in  Carpentier  v.  Montgomery,  13  Wall.  488,  20  L.  Ed.  699, 
^  and  Banks  v.  Moreno,  39  Cal.  237,  246,  both  holding  the  grant  to  Luis 
Peralta  was  inchoate  merely  and  required  confirmation. 

i  19  How.  340-364,  15  L.  Ed.  681,  McCfUIiLOTJGH  v.  BOOTa 

'        Right  to  assert  against  bailor,  hostile,  adverse,  paramount  title  of 
third  person.    Note,  33  L.  B.  A.  (N.  S.)  683. 

19  How.  356-359,  15  L.  Ed.  068,  WALTON  v.  COTTON. 

In  tlie  act  of  June  4,  1832,  providing  for  distribution  of  revolutlOBtty 
Bions  to  itosloner's  children  in  case  of  his  death,  "children"  Indudes 
children,  who  take  the  share  of  the  deceased  parent  per  stirpes. 

Approved  in  Ryan  v.  Foreman,  262  111.  190,  Ann.  Gas.  1915B,  780,  104 
N.  E.  195,  holding  adopted  child  could  share  in  police  x)ension  fund  under 
statute  upon  death  of  policeman  adopting  her;  Keeney  v.  McVoy,  206  Mo. 
73,  103  S.  W.  955,  construing  word  "children"  to  mean  grandchildren  in 
statute  of  distribution ;  Cutting  v.  Cutting,  6  Sawy.  401,  6  Fed.  264,  hold- 
ing, under  donation  act,  grandchildren  participate  in  donation  of  settler 
who  died  before  receiving  patent. 

Denied  in  Peeler  v.  Peeler,  68  Miss.  146,  8  South.  393,  holding  "children," 
in  State  statute  Tegulating  descent  of  exempt  projlerty,  does  not  include 
;|  grandchildren. 

I     Distinguished  in  Burgess  v.  Hargrove,  64  Tex.  117,  holding  "children," 
^in  statute  regulating  descents  and  distributions  of  community  property  does 
not  include  grandchildren. 

Pensions  are  bounties  which  Congress  has  a  right  to  distrilmte  at  its 
pleasure. 

Approved  in  Board  of  Directors  v.  Nye,  8  Cal.  App.  539,  97  Pac.  213, 
upholding  statute  providing  support  for  ex-army  nurses  and  their  female 
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relatives;  Lochren  v.  United  States,  6  App.  D.  C.  510,  mandamus  will  not 
lie  to  review  rating  of  pensions  by  commissioner  of  pensions;  Peooy  v. 
City  of  Chicago,  265  lU.  82,  106  N.  E.  437,  subsequent  statute  depriving 
police  of  pension  provided  by  former  law  does  not  take  property  without 
due  process  of  law ;  Eddy  v.  Morgan,  216  111.  449,  75  N.  E.  178,  Laws  1899, 
p.  101,  amending  act  of  1887,  giving  pension  to  policeman  over  fifty  years 
of  age  who  has  served  twenty  years,  is  not  retroactive;  Whitaker  v.  Clausen, 
57  Wash.  269,  106  Pac.  745,  executrix  of  one  filing  claim  but  who  died  be- 
fore pension  was  allowed  cannot  claim  it  under  statute  providing  for  pen- 
sion but  denying  rights  of  heirs  and  beneficiaries  of  claimant ;  United  States 
V.  Hall,  98  U.  S.  357,  26  L.  Ed.  185,  holding  Congress  can  make  embezzle- 
ment by  a  guardian  of  arrears  of  parent's  pension  due  his  wards  an  offense 
against  the  United  States ;  United  States  v.  Teller,  107  U.  S.  68,  27  L.  Ed. 
$54,  2  Sup.  Ct.  43,  holding  Congress  can  withdraw  right  to  pension  at 
pleasure;  Frisbie  v.  United  States,  157  U.  S.  166,  89  L.  Ed.  669,  15  Sup. 
Ct.  588,  sustaining  law  making  it  a  misdemeanor  to  charge  more  than  ten 
dollars  attorney's  fees  prosecuting  pension  claim;  Todd  v.  Masterson,  61 
Tex.  627,  holding  donation  by  Texas  Republic  for  military  services  not  sub- 
ject to  claims  against  donee's  estate. 

Distinguished  in  Stevens  v.  Minneapolis  Fire  Dept.  etc.  Assn.,  124  Minn. 
384,  50  L.  R.  A.  (N.  S.)  1018,  145  N.  W.  36,  holding  pension  of  Minneapolis 
Fire  Department  Relief  Association  created  vested  right  that  could  not  be 
taken  away  without  due  process  of  law. 

Vested  right  of  pensioner  to  pension.    Note,  Ann.  Gas.  19160,  761. 
Vested  right  in  pension.    Note,  60  L.  R.  A.  (N.  S.)  1019. 

19  How.  35»-362,  15  L.  Ed.  660,  PRATT  Y.  BEED. 

To  establish  a  maritime  lien  f9r  supplies,  necessity  therefor,  and  also  for 
credit  to  obtain  them  must  be  shown  afflrmatlyely  by  the  libelant. 

Approved  in  John  L.  Lawrence,  231  Fed.  511,  acceptance  of  notes  for 
supplies  furnished  vessel,  unless  so  inte|nded,  does  not  operate  as  waiver 
of  right  to  him;  The  Underwriter,  119  Fed.  750,  751,  holding  where 
charter-party  provided  that  charterer  should  pay  for  all  coal  and  should 
also  control  master,  no  lien  exists  for  coal  furnished  on  master's  order  in 
foreign  port  across  river  from  home  port  when  vessel  was  not  in  distress; 
The  Regulator,  1  Hask.  24,  Fed.  Cas.  11,665,  dismissing  libel  for  insuffi- 
ciency of  evidence  to  establish  necessity  for  credit;  The  James  Guy,  5 
Blatchf.  497,  Fed.  Cas.  7196,  and  s.  c,  when  in  District  Court,  1  Ben. 
115,  Fed.  Cas.  7195,  where  proof  of  owner's  bankruptcy  was  'sufficient 
showing  of  necessity  for  credit;.  The  Neversink,  5  Blatchf.  540,  Fed.  Cas. 
10,133,  and  Ross  v.  The  Neversink,  20  Fed.  Cas.  1245,  both  holding  show- 
ing of  apparent  necessity  for  credit  requisite  to  support  lien  for  supplies; 
The  Brig  Eledona,  2  Ben.  33,  Fed.  Cas.  4340,  and  The  Lulu,  Chase  Dec. 
165,  1  Abb.  (U.  S.)  194,  Fed.  Cas.  8604,  reversed  in  s.  c,  10  Wall.  192, 
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19  L.  Ed*  906,  dismissing  libels  in  -absence  of  showing  of  necessity  for 
credit;  The  Lady  Franklin,  1  Biss.  559,  561,  Fed.  Gas.  7982,  requiring 
showing  of  same  circumstances  as  would  have  justified  bottomry  bond,  ex- 
cept showing  of  necessity  for  bond  itself;  The  Sarah  Starr,  1  Sprague, 
455,  456,  458,  461,  Fed.  Gas.  12,354,  dismissing  Ubel  for  want  of  showing 
of  necessity  for  credit;  The  Sea  Lark,  1  Sprague,  572,  Fed.  Cas.  12,579, 
sustaining  libel  upon  proof  made  of  necessity  for  credit;  Beach  v.  The 
Native,  2  Fed.  Cas.  1101  (reversed  in  The  Native,  14  Blatchf.  35,  Fed. 
Cas.  10,054),  Brown  v.  The  Albany,  4  Fed.  Cas.  351,  The  Coemine,  5  Fed. 
Cas.  1181,  1183,  and  Whitlock  v.  The  Thales,  29  Fed.  Cas.  1062,  requiring 
showing  of  circumstances  which  would  justify  bottomry  hypothecation; 
Harriman  v.  Dodge,  11  Fed.  Cas.  603,  dismissing  libel  for  lack  of  proof; 
Scott  v.  The  Morning  Glory,  21  Fed.  Cas.  846^  sustaining  exception  to  libel 
on  ground  that  it  did  not  allege  necessity  for  credit;  Stephenson  v.  The 
Francis,  21  Fed.  720,  holding  fact  or  presumption  of  necessity  for  credit 
as  well  as  for  supplies  must  exist;  The  H.  B.  Foster,  3  Ware,  168,  Fed. 
Cas.  6291,  holding,  to  support  maritime  lien,  supplies  must  be  necessaiy 
and  creditor  must  exercise  reasonable  diligence  to  ascertain  the  fact; 
Holcroft  V.  Halbert,  16  Ind.  258,  requiring  showing  of  apparent  necessity 
for  procurement  of  supplies  by  master  to  establish  lien;  The  Clara  A. 
Mclntyre,  94  Fed.  558,  denying  lien  for  alleged  advancements  in  absence 
of  showing  thereof  and  of  necessity  therefor;  Revenue  Gutter,  No.  1,  1 
Brown's  Adm.  81,  Fed.  Cas.  11,713,  holding  assignee  for  sums  furnished 
to  aid  in  construction  of  builder's  interest  in  vessels  had  no  lien;  Nippert 
v.  The  Williams,  39  Fed.  828,  holding  creditors  who  advance  necessary 
money  to  master  in  foreign  port  have  lien  on  boat  therefor;  Cunningham 
V.  Hall,  1  Cliff.  50,  Fed  Cas.  3481,  discussing  circumstances  under  which 
lien  attaches. 

Modified  'in  The  Grapeshot,  9  Wall.  137,  19  L.  Ed.  664,  The  Lulu,  10 
Wall.  203,  19  L.  Ed.  909,  The  Kalorama,  10  Wall.  209,  216,  19  L.  Ed.  942, 
945,  The  Native,  14  Blatchf.  35,  Fed.  Cas.  10,054,  and  The  Tangier,  2  Low. 
9,  Fed.  Cas.  13,744,  all  holding  prima  facie  presumption  of  necessity  for 
credit  arises  upon  proof  of  necessity  for  supplies  and  repairs  and  credit 
given;  Steamboat  Washington  Irving,  2  Ben.  319,  Fed.  Cas.  17,244,  hold- 
ing presence  in  foreign  port  creates  presumption  of  necessity  for  credit; 
The  St.  Joseph,  1  Brown's  Adm.  205,  206,  Fed.  Cas.  12,229,  holding  rule 
not  changed  by  leading  case. 

Distinguished  in  The  A.  R.  Dunlap,  1  Low.  355,  358,  359,  360,  Fed. 
Cas.  513,  holding  rule  of  principal  case  not  applicable  to  materialmen  as 
to  whom*  lien  attaches,  though  necessity  for  credit  not  shown ;  The  Mait- 
land,  2  Biss.  204,  205,  207,  Fed.  Cas.  8979,  where  contract  was  with  owner 
and  libelants  had  not  ascertained  necessity  for  repairs  or  credit;  The  Mary 
Bell,  1  Sawy.  139,  Fed.%Cas.  9199,  where  controversy  was  bet  ween,  owneza 
and  creditors,  contract  having  been  made  with  former. 
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Denied  in  The  St.  Lawrence,  3  Ware,  214,  Fed.  Cas.  12,234,  sustaining 
materialman's  lien. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  &.  A.  401, 
402. 

Ko  necessity  wUch  will  support  a  Hen  for  supplies  exists  where  supplies 
are  furnished  at  fixed  place,  on  an  account  current,  and  under  general  arrange- 
ment with  the  master,  who  was  also  owner. 

Approved  in  The  Underwriter,  119  Fed.  764,  holding  where  charter- 
party  provides  that  charterer  shall  pay"  for  all  coal  and  that  master  shall 
be  under  charterer's  orders,  no  lien  arises  in  favor  of  one  furnishing  coal 
in  foreign  port  across  river  from  home  port  on  master's  order,  when  ship 
was  not  in  distress;  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  156,  161,  165, 
holding  no  lien  exists  for  supplies  furnished  in  home  port ;  The  Glenmont, 
34  Fed.  404,  where  supplies  furnished  in  port  where  vessel  built  in  State 
where  one  owner  resided. 

Denied  in  Gill  v.  The  Continental,  10  Fed.  Cas.  372,  373,  reviewing  cases, 
holding  claims  for  supplies  furnished  in  home  j>OTt  stand  on  same  footing 
with  those  furnished  in  foreign  port. 

Maritime  liens,  being  tacit  and  secret,  should  be  limited  strictly  to  the 
necessities  of  commerce  which  created  them. 

Approved  in  The  Skylark,  2  Biss.  253,  Fed.  Cas.  12,928,  holding  it  is 
doubtful  whether  any  claim  except  bottomry  bond  would  be  valid  against 
properly  recorded  mortgage  on  ship;  The  Joseph  Grant,  1  Biss.  196,  Fed. 
Cas.  7538;  to  effect  that  maritime  liens  are  strict!  juris. 

Port  situated  without  the  State  of  yessel's  home  port  is  foreign. 
Approved  in  The  Canada,  7  Sawy.  176,  7  Fed.  121,  Whitlock  v.  The^ 
Thales,  29  Fed.  Cas.  1063,  and  The  H.  C.  Grady,  87  Fed.  235^  all  holding 
foreign,  a  port  in  a  different  State  of  the  Union  from  that  of  vessel's 
home  port. 

Miscellaneous.  Cited  in  Justi  Pon  v.  The  Arbustci,  14  Fed.  Cas.  62, 
holding  mortgagees  entitled  to  litigate  their  rights  to  fund  representing 
vessel  in  admiralty  court;  The  Templar,  59  Fed.  206,  holding  limitations 
on  master's  authority  not  removed  by  liens  established  by  State  law. 

19  How.  362,  15  L.  Ed.  662,  TOD  y.  PRATT. 

Case  decided  oa  same  grounds  as  Pratt  y.  Beed,  supra. 
Cited  in  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  165,  to  point  that  no  lien 
attaches  for  supplies  furnished  in  home  port;  The  Clara  A.  Mclntyre,  94 
Fed.  558,  denying  lien  for  alleged  advancements  in  absience  of  showing 
thereof  and  of  necessity  therefor ;  The  Joseph  Grant,  1  Biss.  196,  Fed.  Cas. 
7538,  to  effect  that  maritime  liens  are  stricti  juris. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  401. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  B.  0.  664. 
nr— 77 
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19  How.  363-866,  15  L.  Ed.'  666,  X7NITED  STATES  y.  StrrHSBUOID. 

Oonsiderations  of  Bpaneness  of  population,  small  value  of  land  and  lack 
of  Burreying  instruments,  should  influence  courts  in  favor  of  Mexican  grants 
in  California  in  determining  tbeir  validity  and  boundaries  where  possible  to 
locate  the  same  from  the  description. 

Approved  in  Corrigan  v.  State,  42  Tex.  Civ.  181,  94  S.  W.  100,  denying 
right  of  surveyor  to  include  less  land  than  that  embraced  in  original 
Mexican  grant;  Ferris  v.  Coover,  10  Cal.  629,  holding  admissible,  parol 
proof  of  circumstances  under  which  grant  in  little  known  country  made, 
to  explain  intention  of  parties. 

Distinguished  in  United  States  v.  Folsom,  7  Sawy.  604,  Fed.  Cas.  15,127, 
restricting  grant  of  "one  league,  a  little  more  or  less,"  to  exactly -one 
league,  where  one  boundary  omitted. 

Me^can  grant  of  tract  of  land  by  its  known  designation,  accompanied 
by  a  disefio,  showing  boundaries,  is  sulflcient,  though  neither  boundaries  i|or 
quantity  are  designat€!d  in  grant. 

•  Approved  in  Phelaif  v.  Poyereno,  74  Gal.  456,  13  Pac.  684,  holding  a 
Mexican  grant  of  land  by  its  known  designation,  without  specifying  bound- 
aries, sufficient.      •  •         . 

19  Bow.  96&-S73,  15  L.  Ed.  684,  FEUiOWS  v.  BLACKSMITH. 

Under  Indian  treaties,  providing  for  cession  of  lands  ai^d  removal  of  tribe 
to  west  of  the  Mississippi,,  no  one  but  the  Poderid  government  could  enforce 
their  removal;  and  on«  holding  a  State  grant  to  lands  so  ceded  is  a  trespasser 
if  he  attempts  to  enter  upon  them  prior  to  their  removal. 

Approved  in  Y-ta-tah-wash  v.  Ribock,  105  Fed.  259,  holding  tribal  In-j 
4iaus  living  on  reservations  may  maintain  suit  in  State  or  Federal  courts 
for  protection  of  either  personal  or  property  rights ;  People  v.  Daly,  212 
N.  Y.  191,  192,  194,  Ann.  Cas.  1915D,  867,  105  N.  E.  1050,  1051,  Federal 
statute  conferring  jurisdiction  in  Federal  courts  over  crimes  committed 
in  Indian  reservations  applies  to  New  York  reservations;  New  York  v. 
Dibble,  21  How.  371,  16  L.  Ed.  151,  People  v.  Dibble,  16  N.  Y.  217,  and 
The  New  York  Indians,  5  Wall.  770,  18  L.  Ed.  712,  all  holding  these  In- 
dians entitled  to  undisturbed  enjoyment  of  their  lands  until  removed 
therefrom  by  government  pursuant  to  treaty;  New  York  Indians  v.  United 
States,  170  U.  S.  28,  42  L.  Ed.  937,  18  Sup.  Ct.  538,  holding  title  to  Kansas 
lands  not  forfeited  by  the  Indians  for  failing  to  emigrate  under  the 
treaty ;  Elk  v.  Wilkins,  112  U.  S.  109,  28  L.  Ed.  649,  5  Sup.  Ct.  49,  on  dis- 
cussing question  as  to  whether  State  can  confer  citizenship  on  an  Indian; 
United  States  v.  Kagama,  118  U.  S.  384,  30  L.  Ed.  231, 16  Sup.  Ct.  1114,  sus- 
taining paramount  authority  of  Federal  government  over  Indian  resen^ations 
and  crimes  committed  thereon;  dissenting  opinion  in  Pieople  v.  Dibble,  16 
N.  %;  226j^  majority  holding  intruder  on  still  occupied  Indian  reservation, 
subject  to  prosecution  und^  State  law>  notwithstanding  cession  treaty; 


1219  ROBERTS  v.  COOPER,  19  How.  373-375, 

Moore  ▼.  Board  of  Commissioners,  2  Wyo.  22,  holding  territory  cannot  col- 
lect taxes  in  or  exercise  political  power  over  Indian  country; 

Distinguished  in  Dunbar  v.  Green,  66  Ksn.  566,  72  Pac.  246,  holding 
where  land  of  Indian  sold  while  he  is  minor,  by  guardian,  Indian  cannot 
more  than  twenty-one  years  after  maturity  question  validity  of  deed  on 
ground  that  proceedings  upon  which  it  was  based  were  void  for  want  of 
jurisdiction,  where  no  fraud  shown;  In  re  Narragansett  Indians,  20  R.  I. 
770,  40  AtL  368,  reviewing  cases,  sustaining  authority  of  State  to  purchase 
tribal  lands  and  terminate  tribe's  existence. 

Executed  and  ratified  treaty,  becomes  tlM  supreme  law  of  the  land,  and  its 
validity  cannot  be  ^  questioned  by  courts. 

Approved  in  Lone  Wolf  v.  Hitchcock,  19  App.  D.  C.  329,  courts  cannot 
impeach  act  of  Congress  ratif3dng  contract  with  certain  Indian  tribes 
alleged  to  have  been  procured  by  fraud;  In  re  Race  Horse,  70  Fed.  607, 
holding  Indians'  right  to  hunt  under  treaty  could  not  be  restricted  by 
State  law;  Holden  v.  Joy,  17  Wall.  242,  21  L.  Ed.  584,  recognizing  validity 
of  treaty  with  Cherokees  relative  to  latter's  lands;  United  States  v.  New 
York  Indians,  173  U.  S.  469,  48  L.  Ed.  771,  19  Sup.  Ct.  490,  holding, 
arguendo,  an  executed  and  ratified  treaty  not  subject  to  attack  in  court. 

Treaties  as  laws — Province  of  judiciary  respecting  treaties.  Note, 
81  Am.  Dec.  540.    .  ^ 

Miscellaneous.  Cited  in  Keokuk  v.  Ulam,  4  Okl.  J.5,  38  Pac.  1084,  where 
Indian  tribe  is  located  on  reservation  which  is  afterward  included  in 
organized  county,  Indians  are  "persons"  whose  personal  property  is  tax- 
able; Benson  v.  United  States,  44  Fed.  179,  incidentally  referring  to  dis- 
pute between  New  York  and  Massachusetts  relating  to  these  Indian  lands. 

19  How.  378-376,  15  L.  Ed.  687,  BOBEBTS  ▼.  OOOPEB. 

Where  Judgment  is  for  money,  demand  for  a  sum  certain,  where  case  is 
brought  upon  wrif  of  error,  Supreme  Court  will  entertain  motion  to  enlarge 
insuiftcient  security. 

Approved  in  Richardson  v.  Richardson,  82  Mich.  307,  46  N.'  W.  671, 
requiring  additional  bond  to  secure  whole  amount,  on  appeals  from  decree 
for  unsecured  money. 

Requirement  or  permission  of  new  or  additional  appeal  or  supersedeas 
bond  in  appellate  court.    Note,  10  Ann.  Cas.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  862. 

After  verdict  and  Judgment  in  ejectment,  on  whi<i^h  nominal  damages  are 
awarded,  and  writ  of  enror  sued  out  and  security  given,  Supreme  Court  cannot 
enlarge  security  to  cover  apprehended  damages  to  defendant  in  error. 

Approved  in  Butchers'  Assn.  v.  Slaughter-House  Co.,  1  Woods,  52,  Fed. 
Cas.  2234,  holding  court  could  not  order  additional  bond  after  writ  of  error 
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allowed  and  bond  given;  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387,  390, 
27  L.  Ed.  613,  614,  2  Sup.  Ct.  919,  922,  holding,  appeal  bond  for  superse- 
deas o£  execution  on  foreclosure  decree  not  security  for  rents  and  profits 
pending  appeal;  Ferguson  v.  Dent,  29  Fed.  2,  holding  bond  large  enough 
to  cover  damages  pending  appeal  intended  as  supersedeas,  operated  as  such 
though  form  defective. 

Distinguished  in  dissenting  opinion  in  Kountze  v.  Omaha  Hotel  C!o., 
107  U.  S.  401,  27  L.  Ed.  618,  2  Sup.  Ct.  932,  majority  holding  appeal  bond 
not  security  for  value  of  use  and  detention  of  property  pending  appeal; 
Tarpey  v.  Sharp,  12  Utah,  388,  389,  390,  43  Pac.  105,  106,  holding  super- 
sedeas bond  on  appeal  from  judgment  in  ejectment  under  State  practice, 
secured  rents  and  profits  pending  appeal;  In  re  Gleeson,  192  Pa.  St.  284, 
43  Atl.  1033,  holding  appeal  bond  in  ejectment  suit,  security  for  value 
of  use  and  detention  pending  appeal. 

19  How.  S76-d78,  15  L.  Ed.  688,  McBEA  y.  BBAKOH  BANS  OF  ALABAMA. 

To  bill  by  creditor  to  subject  to  his  claim  property  given  in  tmst  to  secuxe 
debtor's  surety,  the  trustee  and  surety  are  indispensable  parties. 

Approved  in  Caylor  v.  Cooper,  165  Fed.  762,  when  two  or  more  trustees 
created  by  same  instrument  are  sued,  they  are  all  indispensable  parties; 
Shipp  V.  Williams,  62  Fed.  6,  10  C.  C.  A.  247,  denying  to  Federal  court 
jurisdiction  of  suit  to  foreclose  trust  deed  where  debtor  and  trustee  citi- 
zens of  same  State.  '  - 

.  19   How.    d7&-S81,    16   L.   Ed.    689,    MXCHIOAN   OBKTEAIi  B.   B.    CO.   T. 
MZOHXOAN  SOUTHISBN  B.  B.  OO. 

Beeord  must  show,  by  direct  averment  or  necessary  intendment,  that  the 
requisite  questions  arose,  and  were  decided  as  required,  in  order  to  give  Supreme 
Court  Jurisdiction  under  twenty-fifth  section  of  judiciary  act,  and  Judged  opin- 
ion is  not  part  of  the  record. 

Approved  in  Fleming  v.  Clark,  12  Allen,  198,  holding  writ  of  error 
should  be  dismissed  as  improvidently  issued,  where  grounds  therefor  not 
shown  by  record. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 

State  court's  decision.    Note,  68  L.  B.  A.  831. 
What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 

Court.    Note,  68  L.  B.  A.  471,  474. 

19  How.  382-383,  15  L.  Ed.  690,  BAULABO  v.  THOMAS. 

Customs  duties  levied  on  imported  goods  upon  the  valuation  charged  in  the 

invoices  were  lawfully  exacted,  and  entry  therein  that  a  reduction  would  be 

allowed  for  payment,  would  not  Justify  a  corresponding  reduction  in  the  duties. 

Distinguished  in  Arthur  v.  Goddard,  96  U.  S.  146,  24  L.  Ed.  815,  and 

Goddard  v.  Arthur,  13  Blatchf.  439,  Fed.  Cas.  5489,  holding,  where  invoice 
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stated  terms  of  sale  to  be  for  cash,  duty  should  have  been  on  cash  valua- 
tion stated  therein. 

19  How.  384-385,  15  L.  Ed.  623,  PLATT  v.  JEBOME.  { 

Oause  may  be  dismissed  in  appellate  court  by  stipulation  of  settlement 
between  tlie  parties  without  attorney's  consent,  notwithstanding  latter's  lien 
on  any  Judgment  which  may  have  been  recovered  below. 

Approved  in  Sterrett  v.  National  Safe  Deposit  etc.  Co.,  10  App.  D.  C. 
135,  upholding  stipulation  providing  for  distribution  of  part  of  estate 
after  appeal  on  contest  had  been  dismissed;  Randall  v.  Van  Wagenen, 
115  N.  Y.  531,  12  Am.  St.  Bep.  829,  22  N.  E.  632,  holding  attorney  could 
not  maintain  action  for  settlement  and  discontinuance  of  suit  by  parties 
before  judgment  without  his  consent;  Horton  v.  Champlin,  12  R.  I.  556, 
34  Am.  Rep.  728,  holding  attorney's  lien  on  judgment  for  fee  did  not 
authorize  him  to  bring  action  of  debt  thereon. 

Right  of  client  to  dismiss  without  attorney's  consent.     Note,  Ann. 
Gas.  248. 

Courts  will  protect  interests  of  assignees  of  parties  to  a  suit  and  give  them 
the  control  thereof. 

Approved  in  Hazleton  Tripod-Boiler  Co.  v.  Citizens'  Street  Ry.  Co.,  72 
Fed.  328,  holding  in  many  States  laws  permit  assignees  of  interests  in 
pending  actions  at  law  to  assert  their  rights  therein. 

19  How.   386-388,   16  L.   Ed.  "662,   UNITED  STATES  v.   OITT   BANK   OF 
COLUMBUS. 

Questions  certified  from  Circuit  Court  will  not  he  responded  to  where  facts 
necessary  to  their  determination  are  not  stated  on  the  record. 

Approved  in  Havemeyer  v.  Iowa  County,  3  Wall.  304,  18  L.  Ed.  42,  re- 
fusing answer  to  merely  abstract  proposition  certified  from  Circuit  Court; 
Jewell  V.  Knight,  123  U.  S.  433,  31  L.  Ed.  193,  8  Sup.  Ct.  194,  holding, 
where  question  certified  is  compounded  of  law  and  fact,  fact  must  be  ' 
distinctly  found ;  Daniels  v.  Chicago  etc.  R.  R.  Co.,  3  Wall.  256,  18  L.  Ed. 
225,  deiKjang  jurisdiction  of  Supreme  Court  where  whole  case  sent  up  on 
certificate  of  division. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  394. 

Miscellaneous.  Cited  in  Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  3 
Cliff.  207,  Fed.  Cas.  9449,  upon  national  bank  cashier's  authority  to  certify 
checks  of  third  person. 

19  How.  388-390,  16  L.  Ed.  666,  BUBKE  v.  GAINES. 

Where  defendant  in  ejectment  mer^y  objected  to  validity  of  plaintiff*s 
title  set  up  under  Federal  statutes,  and  State  court  decision  was  in  favor  of 
it,  Supreme  Court  could  not  entertain  writ  of  error. 
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Approved  in  Missouri  v.  Andriano,  138  U.  S.  601,  34  L.  Ed.  1014,  11 
Sup.  Ct.  387,  holding  Supreme  Court  has  no  jurisdiction  to  review  State 
court  decision  in  favor  of  right  claimed  under  Federal  statute. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  55. 

19  How.   390-393,    16  L.   Ed.   66S,  ^BUIXLEY  v.   HAKOLD;    STUBGI8  ▼. 
HANOLD. 

Under  law  of  Louisiana,  In  case  of  breaclr  of  implied  warranty,  vendee 
may  either  restore  property  and  maintain  action  of  redhibition  to  rescind  the 
contract,  or  he  may  maintain  action  for  difference  in  real  value  and  value  of 
the  article  as  warranted,  together  with  expenses  Incurred  hy  reason  of  the 
breach. 

Approved  in  Nashua  Iron  etc.  Co.  v.  Brush,  91  Fed.  216,  33  C.  C.  A.  466, 
discussing  measure  of  damages  for  breach  of  implied  warranty  by  vendor* 

Implied  warranty  of  fitness  of  property  bought  for  special  purpose. 
Note,  22  L.  R.  A.  194.  * 

Right  to  reject  goods  for  breach  of  warranty.    Note,  S7  L.  R.  A. 
(N.  S.)  921. 

Bights  under  contract  of  sale  of  "Vessel  are  determined  by  laws  of  place  of 
sale,  irrespective  of  residence  of  vendors. 

Approved  in  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  416,  67  Am.  Rep. 
668,  7  Atl.  420,'  holding  title  to  safe  of  bona  fide  vendee  from  one  who 
had  no  title  determined  by  lex  loci  contractus. 

Distinguished  in  The  Avon,  1  Brown's  Adm.  176,  Fed.  Cas.  680,  holding 
lex  loci  contractus  did  not  apply  to  relieve  Canadian  ship  sold  in  Canada 
from  lien  under  American  law. 

Conflict  of  laws  as  to  chattel  mortgages.    Note,  64  L.  R.  A.  866. 
Conflict  of  laws  as  to  sales  of  personalty.    Note,  64  L.  R.  A.  826. 

19  How.  893-633,  16  L.  Ed.  691,  DRED  SCOTT  v.  SANBFOBD. 

Where  plea  in  abatement  for  failure  to  show  the  necessary  Juilsdictioaal 
diverse  citizenship  has  been  overruled  in  the  Circuit  Court,  and  defendant  has 
pleaded^  to  the  merits,  the  question  Is  still  reviewable  in  Supreme  Court,  and 
the  Judgment  may  be  reversed  for  failure  of  jurisdiction. 

Approved  in  Kelly  v.  Strouse,  116  Ga.  886,  43  S.  E.  286,  holding  petition 
defective  in  not  stating  cause  of  action  may  be  attacked  on  writ  of  error, 
though  no  demurrer  was  interposed;  Mansfield  etc.  Ry.  Co.  v.  Swan,  111 
U.  S.  383,  28  L.  Ed.  464,  4  Sup.  Ct.  512,  reversing  judgment  for  error  in 
denying  motion  to  remand  to  State  court,  though  aggrieved  party  did  not 
complain;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  442,  Fed.  Cas.  16,826,  dis- 
missing case  for  want  of  jurisdiction  irrespective  of  whether  plea  thereto 
was  good  or  not.    See,  also,  note  to  1  MeCrary,  86. 


\ 


1223  DRED  SCOTT  v.  SANDFORD.  19  How.  393-633 

Distinguished  in  Pond  v.  Vermont  Valley  R.  R.  Co.,  12  Blatchf.  290, 
Fed.  Cas.  11,265,  sustaining  jurisdiction  where  defendipits,  residents  of 
other  States  than  that  in  which  suit  brought  voluntarily  submitted  thereto. 

To  maintain  suit  in  Federal  Otrcnit  Ooort  on  ground  of  diverse  citizen- 
sliip,  it  must  be  distinctly  averred,  and  failure  thereof  cannot  be  waived. 

Approved  in  dissenting  opinion  in  Gibbs  v.  Gibbs,  26  Utah,  428,  73  Pac. 
657,  majority  holding  defendant's  appearance  and  failure  to  object  that 
suit  for  divorce  should  be  tried  on  ground  where  alleged  fidultery  was 
committed  is  waiver  of  objection  to  jurisdiction  of  county  where  plaintiff 
besides;  Merrill  v.  Petty,  16  Wall.  346,  21  L.  Ed. 501,  holding  consent 
cannot  give  jurisdiction ;  Adams  v.  County  of  Republic,  23  Fed.  212,  hold- 
ing facts  necessary  to  confer  jurisdiction  in  Federal  court  must  be  averred. 

In  absence  of  plea  in  abatement  to  the  Jurisdiction  on  ground  of  citizen- 
ship, where  want  of  Jurisdiction  does  not  otherwise  appear  on  the  record,  the 
undisputed  averment  thereof  is  taken  as  true. 

Approved  in  Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  distinguishing 
between  terms  "citizenship"  and  "residence"  in  determining  question  of 
diverse  citizenship ;  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  8  L.  R.  A. 
505,  holding  special  plea  in  abatement  necessary  to  put  in  issu#  properly 
averred  citizenship  upon  which  jurisdiction  depends;  Cuthbert  v.  Galloway, 
35  Fed.  469,  requiring  certainty  in  a  plea  to  the  jurisdiction. 

Where  a  case  is  brought  up  to  the  Supreme  Court  by  writ  of  error,  the 
whole  record  is  before  the  court  for  review. 

Approved  in  Anglo- Am.  Prov.  Co.  v.  D&vis  etc.  Co.  (No.  2),  191  U.  S. 
378,  48  L.  Ed.  228,  24  Sup.  Ct.  93,  holding  when  Circuit  Court  has  decided 
question  of  its  jurisdiction  and  the  alleged  unconstitutionality  of  a  State 
law  in  favor  of  plaintiff,  but  has  decided  against  him  on  merits,  plaintiff 
cannot  appeal  directly  to  Supreme  Court  for  purpose  of  revision  on  merits; 
Garwood  v.  Simpson,  8  Cal.  109,  holding,  on  appeal  from  order  denying 
motion  for  new  trial,  and  from  judgment,  the  whole  record  would  have  been 
before  the  court. 

Indian  tribal  governments  were  treated  by  the  whites  as  independent  com- 
munities, and  Indians  could  be  naturalized  by  congressional  authority.  Upon 
taking  up  their  abodes  among  the  whites,  Indiana  are  entitled  to  similar  rights 
and  privileges  with  other  resident  foreigners. 

Approved  in  Ex  parte  Kenyon,  5  Dill.  390,  Fed.  Cas.  7720,  holding,  for 
purposes  of  jurisdiction,  Indian,  by  leaving  his  tribe,  became  a  citizen  of 
the  United  States;  Ex  parte  Reynolds,  5  Dill.  397,  400,  Fed.  Cas.  11,719, 
holding  marriage  to  Choctaw  woman,  separated  from  her  tribe,  living  among 
whites,  did  not  make  husband  an  Indian ;  United  States  v.  Elm,  25  Fed.  Cas. 
1007,  holding  Indians  living  among  the  white  population,  whose  tribal  or- 
ganization had  become  defunct,  became  citizens  under  Fourteenth  Amend- 
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ment ;  Parent  y.  Walmsly's  Admr.,  20  Ind.  85,  holding  Indian  may  be  a  bona 
fide  resident  and  entitled  to  transfer  property  by  devise. 

Distinguished  in  Elk  v.  Wilkins,  112  U.  S.  101,  28  L.  Ed,  646,  5  Sup.  Ct. 
45,  requiring  naturalization  as  prerequisite  to  member  of  existing  Indian 
tribe  becoming  a  citizen. 

African  negroes,  descendents  of  slaves,  were  not  dtfzens  wltbln  the  mean- 
ing of  the  Constitution,  as  shown  hy  contemporary  and  stthsequent  State  and 
Federal  legislation,  and  therefore  not  entitled' to  sue  as  a  citisen  in  Federal 
courts. 

Approved  in  Donovan  v.  Pitcher,  53  Ala.  415,  25  Am,  Bep.  636,  holding 
free  negroes  could  not  inherit  lands  which  descended  to  them  in  1859 ;  Clark 
V.  Gautier,  8  Pla.  362,  denying  habeas  corpus  to  negroes  by  which  to  try 
their  right  to  freedom  when  contested ;  Mitchell  v.  Wells,  37  Miss.  259,  260, 
holding  freedman  residing  in  free  State  could  not  exercise  citizen's  right 
to  sue  or  hold  property  in  Mississippi ;  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  561, 
Fed,  Cas.  6546,  considering  circumstances  of  passage  of  an  ordinance  and 
general  understanding  relating  thereto  in  determining  it  contemplated  only 
a  particular  race;  Johnson  v.  Reynolds,  44  Ala.  590,  construing  certain 
laws  according  to  long  practical  construction;  dissenting  opinion  in  Plessy 
V.  Ferguson,  163  U.  S.  559,  41  L.  Ed,  264,  16  Sup.  Ct.  1146,  majority  hold- 
ing constitutional  a  State  law  providing  for  separate  railway  coaches  for 
different  races;  dissenting  opinion  in  Opinion  of  Supreme  Court,  44  Me. 
520,  majority  holding  negroes  entitled  to  vote  as  citizens;  Shaw  v.  Brown, 
35  Miss.  315,  holding  a  freedman,  native  of  Mississippi,  living  in  free  State 
entitled  to  receive  bequest;  Burns  v.  State,  48  Ala.  197,  17  Am.  Rep.  36, 
holding  intermarriage  between  negroes  and  whites  legal  under  civil  rights 
bill ;  People  v.  Washington,  36  Cal.  663,  sustaining  and  applying  civil  rights 
act;  Williams  v.  Johnson,  30  Md.  505,  96  Am.  Dec.  614,  holdmg  abolition 
of  slavery  did  not  defeat  pending  action  of  trover  for  price  erf  slave;  dis- 
senting opinion  in  Booth  v.  Weigand,  28  Utah,  397,  79  Pac.  576,  arguendo. 

Referred  to  as  overruled  by  the  Fourteenth  Amendment  in  United  States 
V.  Wong  Kim  Ark,  169  U.  S.  676,  724,  42  L.  Ed.  900,  917,  18  Sup.  Ct.  467, 
485,  dissenting  opinion  iA  s.  c,  when  in  District  Court,  In  re  Wong  Kim  \ 

Ark,  71  Fed.  391,  and  In  re  Look  Tin  Sing,  10  Sawy.  359,  21  Fed.  909,  cases 
determining  citizenship  of  native-born  persons  of  Chinese  race;  United 
States  V.  Petersburg  Judges,  1  Hughes,  508,  Fed.  Cas.  16,036,  contending 
for  distinction  between  rights  accruing  from  State  and  United  States  citi- 
zenship, respectively;  Smoot  v.  Kentucky  etc.  Ry.,  13  Fed.  343,  construing 
civil  rights  act ;  Mills  V.  Green,  67  Fed.  828,  holding  certain  State  registra- 
tion laws  contrary  to  fourteenth  and  fifteenth  amendments;  Van  Valken- 
burg  V.  Brown,  43  Cal.  47,  13  Am.  Rep.  138,  holding  Fourteenth  Amend- 
ment did  not  confer  right  of  suffrage  on  women ;.Donnel  v.  The  State,  48 
Miss.  676,  12  Am.  Rep.  378,  construing  State  law  relative*  to  equal  accom- 
modations in  theaters;  and  State  v.  Strauder^  11  W.  Va.  803,  808,  27 
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Bep.  609,  612,  holding  case  not  removable  to  Federal  Circuit  Court  on 
prisoner's  affidavit  of  prejudice;  dissenting  opinion  in  Ex  parte  Virginia, 
100  U.  S.  365,  25  L.  Ed.  686,  majority  holding  judge's  omission  to  include 
negroes  in  a  jury  panel'indictable;  dissenting  opinion  in  Civil  Rights  Cases, 
109  U.  S.  30,  27  L.  Ed.  846,  3  Sup,  Ct.  35,  majority  holding  part  of  civil 
rights  act  unconstitutional;  held  to  have  been  overruled  in  Hedgman  v. 
Board  of  Registration,  26  Mich.  52,  12  Am.  Rep.  298,  but  holding  Canadian- 
born  children  of  former  slaves  not  citizens. 

Denied  in  Smith  v.  Moody,  26  Ind.  303,  holding  free  n^roes  citizens; 
Opinion  of  Supreme  Court,  44  Me.  508,  509,  546,  holding  negroes  entitled 
to  vote  as  citizens;  Anderson  v.  Milfikin^  9  Ohio  St.  572,  holding  free 
negroes  entitled  to  vote. 

Aftlcan  negroes,  when  the  Constitiitlon  was  adopted,  were  nnlTersaUy  con- 
Bidered  a  subject  and  inferior  class  of  beings,  and  having,  whether  emancipated 
or  not,  no  tights  or  prlvUeges  but  what  the  dominant  race  chose  to  grant  them. 

Approved  in  United  States  v.  Morris,  125  Fed.  329,  holding  conspiracy 
to  prevent  negro  citizens  from  exercising  right  to  lease  and  cultivate  land 
because  they  are  negroes  is  conspiracy  to  deprive  them  of  right  secured 
them  by  Federal  Constitution  and  laws,  within  Rev.  Stats.,  §  5508 ;  Ijonas 
V.  State,  3  Heisk.  312,  sustaining  State  law  prohibiting  intermarriage 
of  whites  and  clacks;  Bailey  v.  Poindexter,  14  Gratt.  193,  holding  any  de- 
vise to  negroes,  except  of  freedom,  being  void,  testamentary  provision  for 
them  to  elect  whether  they  should  be  free,  was  void;  dissenting  opinion  in 
Wainwright  v.  Bridges,  19  La.  Ann.  243,  majority  holding  no  recovery  could 
be  had  on  note  for  purchase  price  of  slaves;  Cory  v.  Carter,  48  Ind.  339, 
discussing  negro's  right  to  admission  into  school  provided  for  whites. 

Denied  in  Ferguson  v.  Gies,  82  Mich.  361,  21  Am.  St.  Rep.  678,  9  L.  R.  A. 
590,  46  N.  W.  719,  holding  damagea  recoverable  by  negro  for  discrimina- 
tion against  him  by  restaurant-keeper  as  to  part  of  room  in.  which  he  could 
be  served. 

States  may  confer  on  Individuals  the  rights  of  a  citizen  within  their 
borders,  but  since  the  Constitution,  they  cannot  invest  them  with  the  character 
or  rights  of  United  States  citizens. 

Approved  in  Littell  v.  Erie  R.  R.  Co.,  105  Fed.  539,  holding  allegation 
that  plaintiff  is  citizen  of  United  States  and  actual  resident  of  State  named 
is  sufficient  allegation  of  citizenship  in  such  Btatd;  Speneer  v.  Carlson,  36 
Or.  366,  59  Pac.  709,  holding  unnaturalized  alien  who  has  declared  inten- 
tion to  become  citizen  is  not  qualified  to  purchase  lands  under  Act  1891, 
§§  1,  2;  Minneapolis  v.  Reum,  56  Fed.  581,  6  C.  C.  A.  31,  holding  grant  by 
State  to  a  foreigner  of  rights  of  citizenship  did  not  constitute  him  a  United 
States  citizen;  McCarthy  v.  Frpelke,  63  Ind.  511,  holding  foreign  resident 
entitled  to  vote  under  State  law  could  also  hold  office ;  Opinion  of  Justices, 
41  N.  H.  556,  sustaining  constitutionality  of  State  law  conferring  rights  of 
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citizens  on  negroes ;  In  re  Wehlitz,  16  Wis.  447,  448,  454,  84  Am.  Dec.  702, 
703,  708,  holding  pe)-sons  invested  with  rights  of  citizenship  within  a  State 
liable  for  military  service ;  Boyd  v.  Thayer,  143  U..  S.  159,  36  L.  Ed.  108,  , 
12  Sup.  Ct.  381,  holding  collective  naturalization  effected  by  admission  of 
Nebraska;  Ex  parte  Kinney,  3  Hughes,  13,  Fed.  Gas.  7825,  distinguishing 
between  privileges  of  citizens  of  the  United  States  and  those  of  the  States. 

Power  of  State  to  impose  qualifications  for  voters  and  holders  of 
offices.    Note,  97  Am.  Dec.  263. 

f  Power  of  State  legislatures  and  courts  as  to  naturalization.    Note, 
80  L.  R.  A.  761. 

Power  of  naturalization  granted  to  the  Federal  government  is  confined  to 
the  removal  of  the  disabilities  of  foreign  birth. 

Cited  in  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  44,  45,  Fed.  Cas.  16,151, 
discussing  negro's  status  and  right,  when  a  foreigner,  to  be  naturalized. 

Persons  may  be  citizens,  though  they  exercise  no  share  of  the  political 
power  and  are  incapacitated  ftom  holding  particular  offices. 

Approved  in  New  Hartford  v.  Canaan,  54  Conn.  47,  5  Atl.  366,  deter- 
mining pauper  residence  of  naturalized  citizen's  son;  dissenting  opinion  in 
White  V.  Clements,  39  Ga.  276,  majority  holding  negro  entitled  to  hold  office. 

No  change  in  public  opinion  in'  relation  to  the  negro  race,  but  only  a  con- 
stitutional amendment  in  the  mode  prescx;^bed  in  that  instrument,  should  in-- 
duce  courts  to  construe  it  more  liberally  toward  negroes. 

Approved  in  South  Carolina  v.  United  States,  199  U.'  S.  449,  50  L.  Ed. 
264,  26  Sup.  Ct.  110,  upholding  Federal  license  tax  on  State  dispensers  of 
liquor;  Borino  v.  General  Registrars  of  Voters,  etc.,  86  Conn.  628,  86  Atl. 
599,  in  construing  language  of  Constitution  as  to  whether  commission  of 
certain  crimes  worked  a  disenf ranchisement,  held  that  words  "punishment 
imposed"  mean  "punishment  fixed";  State  v.  Wrightson,  56  N.  J.  L.  211, 
213,  22  L.  E.  A.  5§9,  560,  28  Atl.  65,  66,  affirming  domination  of  the  Con- 
*stitution,  notwithstanding  usage  and  practical  construction  to  the  contrary ; 
dissenting  opinion  in  Jackson  v.  Steamboat  Magnolia,  20  How.  334,  15 
L.  Ed.  926,  majority  sustaining  admiralty  jurisdiction  on  navigable  river, 
infra  corpus  comitatus. 

On  writ  of  error  to  a  State  court.  Supreme  Court  must  dismiss,  unlets  rec- 
ord shows  Jurisdiction,  and  has  no  further  right  to  examine  or  decide  any  qaes- 
tion  presented  by  the  record. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  81,  61  L.  Ed.  968,  27  Sup.  Ct. 
655,  dismissing  intervening  petition  of  United  States  in  action  by  Kansas 
to  enjoin  Colorado  from  diverting  water  in.  the  Arkansas  River,  sinoe  action 
did  not  concern  navigability  of  river. 
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Biqireme  Ck>iirt  is  not  pnTented,  on  writ  of  error,  from  roTiewing  errone- 
ous judgment  pronounced  by  Circuit  Court  on  tbe  merits,  because  it  bad  de- 
cided against  latter  court's  jurisdiction  on  a  plea  in  abatement  thereto. 

Approved  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  576,  construc- 
tion of  State  statutes  by  State  Supreme  Courts  not  conclusive  upon  Federal 
courts  where  Federal  question  is  involved  f  International  etc.  R.  Co.  v. 
Hoyle,  149  Fed.  182,  79  C.  C.  A.  128,  where  controversy  which  was  removed 
by  one  of  two  joint  defendants  was  not  reviewable  because  of  want  of 
separable  controversy,  cause  is  remandable  at  instance  of  any  party;  Ex 
parte  Hill  v.  Confederate  States,  38  Ala.  453,  and  Apperson  v.  Ford,  23 
Ark.  764,  holding  decision  against  jurisdiction  did  not  preclude  court  from 
deciding  questions  presented  by  the  record. 

Constitutional  provision,  conferring  on  Congx4ss  power  'to  dispo^  of  and 
make  all  needful  rules  and  Vegulations  respecting  the  territory  .  .  .  'belonging 
to  the  tTnited  States,"  related  only  to  lands  which  had  been  or  then  were 
claimed  by  a  State,  and  had  no  application  to  after-acquired  territory. 

Approved  in  Allen  v.  Reed,  10  Okl.  Ill,  60  Pac.  784,  holding  void  act 
1893,  relating  to  changing  of  county  seats  as  inconsistent  with  act  of  Con- 
gi-ess  relating  to  opening  of  Cherokee  outlet;  Ex  parte  Anderson,  46  Tex. 
Cr.  380,  81  S.  W.  976,  city  court  has  no  jurisdiction  to  try' accused  for  vio- 
lation of  State  penal  offense ;  dissenting  opinion  in  De  Lima  v.  Bidwell,  182 
U.  S.  209,  45  L.  Ed.  .1061,  21  Sup.  Ct.  752,  majority  holding  on  ratification 
of  Spanish  treaty  Porto  Rico  ceased  to  be  foreign  country  within  tariff 
laws. 

Explained  in  De  Lima  v.  Bidwell,  182  U.  S.  196,  45  L.  Ed.  1056,  21  Sup. 
Ct.  757,  holding  on  ratification  of  Spanish  treaty  Porto  Rico  ceased  to  be 
forefgn  country  within  tariff  laws;  Downes  v.  Bidwell,  182  U.  S.  250,  271, 
273,  274,  275,  276,  45  L.  Ed.  1092,  1100, 1101, 1102,  21  Sup.  Ct.  781,  uphold- 
ing  Foraker  act,  and  holding  Porto  Rico  not  part  of  United  States  within 
uniform  duty  clause  of  Constitution. 

Denied  in  United  States  v.  Nelson,  29  Fed.  204  (af&rmed  in  Nelson  v. 
United  States,  12  Sawy.  288,  30  Fed.  115),  holding  provision  applicable  to 
Alaska;  Treadway  v.  Schnauber,  1  Dak.  Ter.  263,  46  N.  W.  473,  holding 
Federal  power  to  govern  Dakota  derived  from  this  section ;  Ex  parte  Bush- 
nell,  9  Ohio  St.  228,  holding  provision  applicable  to  all  territories. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.   Note,  Ann.  Cas.  1915D,  942,  945,  947,  948,  950. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  52  L.  R.  A.  (N.  S.)  308. 

Constitution  confers  no  power  on  the  Federal  government  to  estabUsh  or 
maintain  colonies;  but  it  may  enlarge  its  territory  by  admitting  new  States, 
and  for  that  purpose  acquire  land  to  be  governed  by  Congress  until  fit  for 
admission. 
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Approved  in  Ex  parte  Ortiz,  100  Fed.  959,  holding  prior  to  exchange  of 
ratification  of  Spanish  treaty,  court-martial  had  jurisdiction  to  try  offenses 
in  Porto  Rico;  Coyle  v.  Smith,  28  Okf.  145,  171,  113  Pac.  964,  965,  uphold- 
ing action  of  Governor  in  convoking  legislature  to  another  place  than  seat 
of  government  upon  the  grounds  of  public  safety  in  face  of  provision  in 
enabling  act  that  the  seat  of  government  should  be  held  at  certain  place; 
Nelson  V.  L^ited  States,  12  Sawy.  288,  30  Fed.  115,  holding  Alaska  con- 
stitutionally acquired  and  governed  by  Congress;  In  re  Osterhaus,  18  Fed. 
Cas.  895,  896,  holding  courts  established  in  territories  in  pursuance  of  power 
to  govern  territories  were  United  States  courts;  New  Mexico  v.  Yarberry, 
2  N.  M.  450,  451,  holding  Federal  government  had  power  to  govern  terri- 
tories; Watts  V.  United  States,  1  Wash.  Ter.  296,  affirming  the  Federal 
government's  obligation  to  maintain  the  territorial  laws  in  territory  jointly 
occupied  by  British  and  American  forces;  Downes  v.  Parshall,  3  Wyo.  427, 
26  Pac.  995,  holding  plenary  legislative  power  of  Congress  over  the  terri- 
'  tories  not  restricted  by  constitutional  provision  granting  Congress  power 
to  pass  bankruptcy  laws;  Wagner  v.  Harris,  1  Wyo.  198,  holding  Congress 
has  exclusive  and  universal  power  in  the  territories;  People  v.  De  La 
Guerra,  40  Cal.  342,  holding  power  to  withhold  rights  of  citizenship  from 
native  Califomian  ceased  upon  admission  of  ihe  State  into  the  Union. 

Distinguished  in  Forbes  v.  Scannell,  13  Cal.  282,  holding  Congress'  gov- 
ernmental power  limited  to  territories  within  dominion  of  the  United  States. 

■ 

Oongress  holds  the  territories  in  trust  for  the  benefit  of  the  whole  people^ 
and  its  legislation  relating  to  them  is  limited  by  all  the  constitutional  restric- 
ticns  upon  it  relating  to  personal  and  property  rights,  including  right  In  slaves; 
so  that  the  Missouri  compromise  was  unconstitutional  and  void,  and  slavea 
were  not  made  free  by  being  carried  into  such  territory. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  267,  290,  291,  360,  45  L.  Bd. 
1008,  1095,  1135,  21  Sup.  Ct.  775,  782,  upholding  Foraker  act,  and  holding 
Porto  Rico  not  a  part  of  the  United  States  within  uniform  duty  clause  of 
the  Constitution;  Territory  v.  Blomberg,  2  Ariz.  207,  11  Pac.  671,  holding 
act  of  March  12,  1886,  providing  for  prosecution  of  crimes,  misdemeanors 
and  offenses  by  information,  is  invalid  in  so  far  as  it  conflicts  with  fifth 
amendment;  Ex  parte  Archy,  9  Cal.  162,  holding  slave  owner  entitled  to 
have  his  fugitive  slave  returned  to  him;  Murphy  v.  Ramsey,  114  U.  S.  45, 
29  L.  Ed.  57,  5  Sup.  Ct.  764,  upon  security  of  personal  and  civil  rights  in 
the  territories;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  52,  Fed.  Cas.  16,151, 
and  In  re  Bogart,  2  Sawy.  406,  Fed.  Cas.  1596,  as  instance  of  act  declared 
unconstitutional ;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  141,  142, 
majority  denying  to  State  courts  right  to  inquire  into  legality  of  citizen's 
imprisonment  under  Federal  authority;  dissenting  opinion  in  Andrews  v. 
State,  3  Heisk.  196,  majority  holding  State  law  restricting  rigl^t  to  bear 
arms  con^itutional. 
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Status  of  one  who  was  remoTod  from  a  slave  State  'to  a  ftee  State,  as  a 
slave,  held  there  as  such,  and  returned  as  such  to  a  slave  State,  depends  npon 
the  law  of  the  domicile.    By  Missouri  law  such  person  was  a  slave. 

Approved  in  Marshall  v.  Watrigant,  13  La.  Ann.  622,  holding  inefiEectual 
judgment  of  conrt  of  a  State,  other  than  plaintiff's  domicile,  that  she  is 
free ;  dissenting  opinion  in  Anderson  v.  Poindexter,  6  Ohio  St.  723,  majority 
holding  negro's  status  in  Ohio  fixed  by  law  there,  though  his  domicile  else- 
where. 

At  common  law,  answer  over  to  the  merits,  after  adverse  niling  on  plea  in 
abatement  to  the  jurisdiction,  on  ground  of  citizenship,  waives  the  plea;  but 
there  is  some  question  whether  the  rule  applies  to  the  Federal  courts. 

Approved  in 'Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  S  Ii.  R.  A.  505, 
holding  special  plea  in  abatement  necessary  to  put  in  issue  properly  averred 
citizenship,  upon  which  jurisdiction  depends. 

Except  in  cases  where  the  power  is  restrained  by  the  Federal  Oonstitu- 
tion,  the  law  of  the  State  is  supreme  over  the  subject  of  slavery  within  its 
jurisdiction. 

Approved  in  dissenting  opinion  in  George  Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Assn.,  77  N.  J.  Eq.  229,  41  L.  R.  A.  (N.  S.)  445,  79  Atl.  266,  ma- 
jority  sustaining  injunction  restraining  defendant  from  using  coercion  or 
persuasion  to  cause  employees  to  quit  employment;  Osbom  v.  Nicholson, 
1  Dill.  227,  Fed.  Cas.  10,595,  holding  question  of  validity  of  slave  contracts 
belongs  to  each  State  for  itself. 

To  a  slave,  as  such,  there  appertains,  and  can  appertain,  no  relation,  civil 
or  political,  with  the  State  or  the  government. 

Approved  in  Merrick  v.  Betts,  214  Mas^.  226,  101  N.  E.  132,  refusing  to 
hold  on  evidence  submitted  that  negroes  in  slave  States  could  contract  valid 
marriage ;  Bailey  v.  Poindexter,  14  Gratt.  193,  holding  any  devise  to  negroes, 
except  of  freedom,  being  void,  testamentary  provision  for  them  to  elect 
whether  they  should  be  free  was  void.  \ 

Pleading  over  to  the  merits  after  adverse  ruling  on  plea  In  abatement  to 
the  jurisdiction,  at  common  law,  would  constitute  waiver  of  the  plea  in  abate- 
ment; but  not  so  in  the  Federal  courts,  where  jurisdiction  must  afflrmatf7el7 
appear. 

Approved  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A. 
605,  holding  special  plea  in  abatement  necessary  to  put  in  issue  properly 
averred  citizenship,  upon  which  jurisdiction  depends. 

Ordinance  of  1787,  relative  to  slavery  northwest  of  the  Ohio,  was  super- 
seded by  the  GCnstitution  upon  its  adoption,  and  could  furnish  no  authority 
for  the  passage  of  the  act  known  as  the  "Missouri  compromise." 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  320,  46  L.  Ed.  1119,  21  Stp. 
Ct.  800|  upholding  Foraker  act,  and  holding  Porto  Rico  not  part  of  the 
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United  States  within  uniform  duty  clause  of  Constitution;  Woodman  v. 
Kilbourn  Mfg.  Co.,  1  Abb.  (U.  S.)  162,  1  Biss.  550,  Fed.  Cas.  17,978,  hold- 
ing Ordinance  of  1787,  superseded  upon  admission  of  States  carved  out  of 
the  territory  to  which  it  applied. 

The  third  section  of  the  fourth  article  of  the  Oonstitution  does  not  ex- 
haust congressional  powers  In  the  territories;  Congress  may  exercise  there  an 
the  powers  which  belong  to  It  as  the  legislature  of  the  United  States. 

Approved  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  265,  46  N.  W.  474,  sus- 
taining congressional  authority  in  Dakota  Territory. 

Judgment  on  plea.  In  abatement  to  Jurisdiction,  on  ground  of  citizenship* 
conformablT  to  plaintiff's  prayer,  is  not  open  to  his  objection  on  his  writ  of 
error;  and  inch  plea  was  waived  by  defendant's  pleading  to  the  merits. 

Approved  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  ^3  L.  B.  A.  605> 
holding  special  plea  in  abatement  necessary  to  put  in  issue  properly  averred 
citizenship,  upon  which  jurisdiction  depends.  _         ^ 

Congress  derives  its  power  to  govern  the  territories  ftom  the  third  section 
of  the  fourth  article  of  the  Constitution. 

Approved  in  Goetze  v.  United  States,  103  Fed.  81,  holding  prior  to 
ratification  of  Spanish  treaty  Porto  Rico  was  a  foreign  country;  Ex  parte 
Ortiz,  100  Fed.  960,  holding  prior  to  exchange  of  ratification  of  Spanisl/ 
treaty  court-martial  had  jurisdiction  to  try  offenses  in  Porto  Rico;  Tread- 
way  V.  Schnauber,  1  Dak.  Ter.  265,  46  N.  W.  474,  sustaining  congressional 
authority  over  Dakota  Territory. 

Settled  doctrine  in  Louisiana  State  courts  is,  that  French  subjects,  inhabit- 
ants of  Orleans  Territory,  who  came  there  after  treaty  of  1803,  and  before 
admission  of  Louisiana,  became  citizens  of  the  United  States  upon  that  event. 
Approved  in  Inhabitants  of  Hampden  County  v.  Morris,  207  Mass.  169, 
Ann.  Cas.  1912A,  815,  93  N.  E.  580,  State  statute  must  yield  to  Federal 
statute  with. reference  to  disposition  of  fees  in  naturalization  cases;  Fields 
V.  Multnomih  County,  64  Or.  121,  44  L.  R.  A.  (N.  S.)  322,  128  Pac.  1046, 
upholding  statute  requiring  county  clerks  to  account  to  county  for  nat- 
uralization fees;  Boyd  v.  Thayer,  143  U.  S.  164,  36  L.  Ed.  lib,  12  Sup. 
Ct.  383,  holding  a  collective  naturalization  of  th^  inhabitants  effected 
upon  the  admission  of  Nebraska. 

Citizenship  of  person^  of  all  grades  and  colors,  inhabiting  the  territory  ac- 
quired from  Mexico,  France  and  Spain,  who  were  citizens  under  the  former 
government,  has  never  been  questioned. 

Approved  in  In  re  Rodriguez,  81  Fed.  351,  discussing  eligibility  of 
Mexican  Indian  to  be  naturalized. 

Slavery  exists  only  by  positive  law;  either  express,  aa  by  statutory  enact- 
ment»  or  otherwise,  as  when  founded- in  usage. 
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A.pproTed  in  dissenting  opinion  in  Wainwright  y.  Bridges,  19  La.  Ann. 
243,  majority  holding  no  recovery  could  be  had  on  note  given  for  price 
of  slaves. 

Oongreas  has  authority  to  govern  the  territories  and  prohibit  the  intro- 
dvction  of  slaves  therein. 

Approved  in  Dorr  v.  United  States,  195  U.  S.  142,  146,  49  L.  Ed.  130, 
182,  24  Sup.  Ct.  808,  upholding  act  of  temporary  government  of  Philip- 
pines though  trial  by  jury  not  provided  therein;  Downes  v.  Bidwell,  182 
U.  S.  291,  45  L.  Ed.  1108,  21  Sup.  Ct.  788,  upholding  Foraker  act,  and 
holding  Porto  Rieo  not  part  of  the  United  States  within  uniform  clause 
of  Constitution;  Treadway  v.  Schnauber,  1  Dak.  Ter.  265,  46  N.  W.  474, 
sustaining  congressional  authority  over  Dakota  Territory;  Territory  v. 
Duffield,  1  Ariz.  69,  holding  act  of  Congress  to  prevent  multiplicity  of 
criminal  prosecutions,  applicable  to  Arizona. 

States,  in  regard  to  slavery,  are  independent,  resting  upon  tneir  own 
sovereignties,  and  subject  only  to  international  laws  applicable  to  ^depend- 
ent States. 

Approved  in  United  States  v.  United  States  Express  Co.,  180  Fed.  1010, 
upholding  right  of  Oklahoma  to  regulate  control  of  intoxicating  liquors 
shipped  into  State  as  interstate  commerce';  Anderson  v.  Poindexter, 
6  Ohio  St.  670,  discussing  effect  of  Ohio  law  on  status  of  slaves  brought 
into  her  territory. 

As  a  general  rule,  courts  wlU  not  allow  a  party  to  rely,  for  reversal  of  a 
judgment,  on  any  error  which  was  for  his  advantage;  but  he  may  do  so  where 
such  error  was  a  departure  by  the  court  from  its  settled  course  of  procedure. 

Approved  in  Freer  v.  Davis,  62  W.  Va.  13,  94  Am.  St.  Rep.  906,  43  S.  E. 
169,  holding  plaintiff  upon  whose  bill  there  is  final  decree  against  him 
on  matters  set  up  in  bill  is  estopped  to  attack. on  appeal  the  jurisdiction 
of  court  over  subject  matter;  Alexander  v.  Crollott,  199  U.  S.  581,  50 
L.  Ed.  317,  26  Sup.  Ct.  161,  arguendo;  Edes  v.  Boardman,  58  N.  H.  589, 
holding  on  writ  of  error,  party  could  not  rely  on  anything  not  injurious  to 
him. 

Whore  jurisdictional  citizenship  was  properly  averred,  burden  is  upon  the 
party  excepting  thereto  to  show  affirmatively  that  such  jurisdiction  does  not 
exist.  "^ 

Approved  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  577,  578, 
S  L.  B.  A.  505,  506,  holding  special  plea  in  abatement  necessary  to  put 
in  issue  properly  averred  citizenship  on  which  jurisdiction  depends;  Carew 
V.  Matthews,  41  Mich.  581,  2  N.  W.  833,  holding  a  plea  in  abatement 
bad  for  uncertainty. 

Before  and  at  the  time  of  the  adoption  of  the  Constitution,  free  colored 
persons  were  and  continued  to  be  citizens  of  several  of  the  States,  and  there- 
fere  became  citizens  of  the  United  States. 
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Ai:)proved  in  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  41,  Fed.  Cas. 
16,151,  holding  free  negroes  are  and  always  were  citizens;  Boyd  v.  Thayer, 
143  U.  S.  169,  36  L.  Ed.  108,  12  Sup.  Ct.  381,  holding  inhabitants  of 
Neb]:jb,ska  became  citizens  npon  its  admission. 

Every  free  person  bom  on  the  sell  of  a  State,  who  is  a  citizen  thereof  by 
force  of  its  Constitution  or  laws,  is  also  a  citlsen  of  the  United  States. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  662,  42  L.  Ed. 
895,  18  Sup.  Ct.  462,  holding  native-born  person  of  Chinese  race  a  citizen; 
dissenting  opinion  in  Slaughter=House  Cases,  16  Wall.  94,  21  L.  Ed.  414, 
majority  recognizing  a  distinction  between  citizenship  of  United  States 
and  citizenship  of  States. 

Denied  in  dissenting  opinion  in  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  716,  42  L.  Ed.  914,  18  Sup.  Ct.  482,  majority  holding  native-bom 
Chinaman  is  a  citizen. 

^^vileges  and  immunities  of  general  citizenship  axe  secured  to  the  citi- 
zens of  the  several  States  hy  the  Constitution. 

Approved  in  McKinstry  v.  Tuscaloosa,  172  Ala.  358,  54  South.  633,  sus- 
taining right  of  accused  to  waive  service  of  written  complaint  as  required 
by  statute  in  prosecution  for  violation  of  an  ordinance;  Cofield  v.  Far- 
rell,  38  Okl.  630,  134  Pac.  416,  upholding  of  act  requiring  all  voters  to  be 
able  to  read  and  write  any  section  of  State  Constitution;  State  v.  Ash- 
man, 123  Tenn.  661,  135  S.  W.  325,  326,  upholding  act  prohibiting  shell- 
fishing  by  nonresidents  without  a  license  as  not  abridging  immunities  of 
citizens  of  the  several  States ;  Hopkins  v.  Richmond,  117  Va.  714,  86  S.  E. 
145,  upholding  ordinance  segregating  negroes  and  whites;  McCready  v. 
Virginia,  94  U.  S.  395,  24  L.  Ed.  248,  holding  citizens  of  other  States  not 
invested  with  any  interest  in  common  property  of  those  of  a  particular 
State;  Ex  parte  Kinney,  3  Hughes,  13,  Fed.  Cas.  7826,  distinguishing 
between  privil^es  of  a  citizen  of  the  United  States  and  those  of  a  citizen 
of  a  State;  dissenting  opinion  in  Brittle  v.  The  People,  2  Neb.  240,  ma- 
jority holding  right  to  ait  on  a  jury  secured  to  colored  citizens. 

Distinguished  in  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  130, 
84  L.  Ed.  140,  10  Sup.  Ct.  691,  majority  holding  unconstitutional  a  law 
prohibiting  sale  of  liquor  from  another  State. 

Oitizenshlp  is  not  dependent  on  possession  of  any^  particular  political,  or 
even  of  ail  dvll  rights. 

Approved  in  In  re  Wehlitz,  16  Wis.  448,  84  Am.  Dec.  703,  discussing 
status  and  liability  for  military  service  of  one  on  whom  State  has  con- 
ferred rights  of  a  citizen;  Lonas  v.  State,  3  Heisk.  303,  sustaining  State 
law  prohibiting  marriage  between  blacks  and  whites;  dissenting  opinion 
in  Brittle  v.  PeoplOi  2  Neb.  240^  majority  holding  negro  entitled  to  sit  on 
a  jury. 
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Bemoval  of  a  slave  by  his  master  into  WiBconain  territory  emaneipated 
Mm,  and  snch  emancipation  must  be  recognized  by  other  States. 

Approved  in  Anderson  v.  Poindexter,  6  Ohio  St.  641,  holding  slave  sent 
into  Ohio  by  his  master  becomes  free,  irrespective  of  the  law  of  his 
domicile. 

Slavery  being  contrary  to  natural  right,  is  created  only  by  municipal  law. 
Approved  in  Osbom  v.  Nicholson,  1  Dill.  224,  226,  232,  237,  Fed.  Cas. 
10,595,  and  Bnckner  v.  Street,  1  Dill.  253,  7  Bahk.  Re^.  260,  Fed.  Cas. 
2098,  sustaining  constitutional  amendment  avoiding  slave  contracts,  hold- 
ing such  contracts  lifeless  when  support  of  positive  law  withdrawn;  dis- 
senting opinion  in  McElvaine  v.  Mudd,  44  Ala.  73,  majority  holding  action 
maintainable  on  promissory  note  given  for  price  of  slaves. 

Treaty  with  a  foreign  nation  cannot  deprive  Congress  of  any  part  of  the 
legislative  power  conferred  upon  it  by  the  Constitution. 

Approved  in  United  StAtes  v.  Tobacco  Factory,  1  Dill.  266,  Fed.  Cas. 
16,528,  holding  Congress  may  exercise  municipal  legislation  over  Indian 
country  abrogating  treaty  to  that  extent. 

If  Constitution  prescribes  one  rule  and  law  a  different  rule^  courts  must 
declare  that  Constitution  and  not  the  law  governs. 

Approved  in  State  v.  Williams,  146  N.  C.  621,  14  Ann.  Oas.  662,  17 
L.  B.  A.  (N.  S.)  299,  61  S.  E.  62,  declai'in^  unconstitutional  act  prohibit- 
ing any  person  from  carrying  into  B  county  on  any  one  day  more  than 
one-half  gallon  of  intoxicating  liquors;  Ex  parte  Wilson,  6  Okl.  Cr.  467, 
119  Pac.  603,  statute  making  it  unlawful  for  any  person  to  keep  or  have 
in  excess  of  t>ne  quart  of  intoxicating  liquors  is  unconstitutional. 

Miscellaneous.  Cited  -in  dissenting  opinion  in  Civil  Rights  Cases,  109 
U.  S.  57,  27  L.  Ed.  855,  3  Sup.  Ct.  54,  majority  holding  part  of  civil 
rights  act  unconstitutional;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  440, 
Fed.  Cas.  16,826,  holding  rule  that  certain  pleas  in  abatemei;t  must  be 
in  propria  persona  technical,  and  not  necessary  to  enforce;  State  v.  Bader, 
13  Ohio  C.  C.  20,  upon  influence  of  long  practical  construction;  Ex  parte 
Hill  V.  Confederate  States,  38  Ala.  456,  as  instance  of  warning  against 
encroachment  of  Federal  upon  State  jurisdiction;  Nordman  v.  Craighead, 
27  Ark.  373,  holding  failure  to  file  deed  relied  on,  but  which  constituted 
no  part  of  the  pleading,  not  ground  of  demurrer;  dissenting  opinion  in 
Ferris  v.  Cooper,  11  Cal.  183,  majority  sustaining  twenty-fifth  section 
of  the  judiciary  act  of  1879;  Easterly  v.  Goodwin,  35  Conn.  286,  05  Am. 
Deq.  239,  holding  plaintiff  never  acquired  citizenship  such  as  would  bar 
creditor  under  State  insolvent  law  by  temporary  residence;  Norris  v. 
Doniphan,  4  Mdt.  (Ky.)  414,  quoting  criticism  of  old  articles  of  confed- 
eration* 
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